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Preface 

This volume contains the general laws of a permanent nature enacted by the 
General Assembly through the 2001 Regular Session that are within Chapters 
58A through 86A, and brings to date the annotations included therein. 
A majority of the Session Laws are made effective upon becoming law, but a 

few provide for stated effective dates. If the Session Law makes no provision 
for an effective date, the law becomes effective under G.S. 120-20 “from and 
after 60 days after the adjournment of the session” in which passed. 
A ready reference index is included at the back of this volume. This index is 

intended to give the user a quick reference to larger bodies of statutes within 
this volume only. For detailed research on any subject, both within this volume 
and the General Statutes as a whole, see the General Index to the General 
Statutes. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, selected opinions which construe a specific statute are 
cited in the annotations to that statute. For a copy of an opinion or of its 
headnotes, write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

This recompiled volume has been prepared and published under the super- 
vision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any 
suggestions they may have for improving the General Statutes to the Depart- 
ment, or to LexisNexis, Charlottesville, Virginia. 

Roy Cooper 
Attorney General 

ill 



Scope of Volume 

Statutes: 

Permanent portions of the General Laws enacted by the General Assembly 
through the 2001 Regular Session affecting Chapters 58A through 86A of the 
General Statutes. | 

Annotations: 

This publication contains annotations taken from decisions of the North 
Carolina Supreme Court posted on LEXIS through October 5, 2001, decisions 
of the North Carolina Court of Appeals posted on LEXIS through October 16, 
2001, and decisions of the appropriate federal courts posted through Septem- 
ber 10, 2001. These cases will be printed in the following reporters: 

South Eastern Reporter 2nd Series. 
Federal Reporter 3rd Series. 
Federal Supplement 2nd Series. 
Federal Rules Decisions. 
Bankruptcy Reports. 
Supreme Court Reporter. 

Additionally, annotations have been taken from the following sources: 

North Carolina Law Review through Volume 79, no. 4, p. 1201. 
Wake Forest Law Review through Volume 36, Pamphlet No. 1, p. 215. 
Campbell Law Review through Volume 22, no. 2, p. 447. 
Duke Law Journal through Volume 49, no. 2, p. 599. 
North Carolina Central Law Journal through Volume 23, no. 1, p. 83. 
Opinions of the Attorney General. 
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User’s Guide 

In order to assist both the legal profession and the layperson in obtaining the 
maximum benefit from the North Carolina General Statutes, a User’s Guide 
has been included in Volume 1. This guide contains comments and information 
on the many features found within the General Statutes intended to increase 
the usefulness of this set of laws to the user. See Volume 1 for the complete 
User’s Guide. 

Abbreviations 

(The abbreviations below are those found in the General Statutes that refer 
to prior codes.) 

BR OPRE tre She SCAT), cE OER ALY. CRETE Potter’s Revisal (1821, 1827) 
ea a sds NOEN e L ALON LARUE PRTC Revised Statutes (1837) 
Pere Ty tris, Oso, SAUIOT. Sere, LPC RCa er: Revised Code (1854) 
PIE Sia. Aer Os RG bey. Sen oA Code of Civil Procedure (1868) 
TMI. Sides ie TREN ts Sanh Oty ee, teers TUE POUR Nc Sip dicts nev ees Code (1883) 
ENN a, SOM RNRIE ee Eta Cee ee EN, te Te noe ei tin oues oak eees Revisal of 1905 
tA, £15 LOD Te en SRT A Consolidated Statutes (1919, 1924) 
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Chapter 58A. 

North Carolina Health Insurance Trust Commission. 

8§ 58A-1 through 58A-5: Recodified as Article 68 of Chapter 58. 

Editor’s Note. — This Chapter has been Session Laws 1987 (Reg. Sess., 1988), c. 975, s. 
recodified as Article 68 of Chapter 58 under the 34. 
authority of Session Laws 1987, c. 752, s. 9 and 
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Chapter 59. 

Partnership. 

Article 1. Sec. 
Uniformilumited Partnership Att. 59-53. Continuation of partnership beyond 

fixed term. 

Ee Part 5. Property Rights of a Part 59-1 through 59-30.1. [Repealed.] sh eine ct Neste Tn lad 
‘ 59-54. Extent of property rights of a partner. 

Article 2. 59-55. Nature of a partner’s right in specific 
Uniform Partnership Act. partnership property. 

Loa AE 59-56. Nature of partner’s interest in the part- 
Part 1. Preliminary Provisions. nership. 

59-31. North Carolina Uniform Partnership Beds Assignment of Barner interest. 
Ate 59-58. Partner’s interest subject to charging 

59-32. Definition of terms. order. 
59-33. Interpretation of knowledge and notice. ; . - 4: 

tO. ; BOD lex GP constaion: Part 6. Dissolution and Winding Up 

59-35. Rules for cases not provided for in this 59-59. Dissolution defined. 

Act. 59-60. Partnership not terminated by dissolu- 
59-35.1. Filing of documents. tion. 
59-35.2. Fees. 59-61. Causes of dissolution. 

59-62. Dissolution by decree of court. 
Part 2. Nature of a Partnership. 59-63. General effect of dissolution on author- 

59-36. Partnership defined. ___ ity of partner. Sod 
59-37. Rules for determining the existence ofa °9-64. Right of partner to contribution from 

partnership. copartners after dissolution. 
59-38. Partnership property. 59-65. Power of partner to bind partnership to 

third persons after dissolution; 
Part 3. Relations of Partners to Persons publication of notice of dissolu- 

Dealing with the Partnership. tion. 
' 59-66. Effect of dissolution on partner’s exist- 

59-39. Partner agent of partnership as to part- ing liability. 

nership business. 59-67. Right to wind up. 
59-39.1. Act, admission or acknowledgment by 59-68. Rights of partners to application of part- 

partner. nership property. 
59-40. Conveyance of real property of the part- 59.69, Rights where partnership is dissolved 

nership. ask for fraud or misrepresentation. 
59-41. Partnership bound by admission of 59.709. Rules for distribution. 

partner. 59-71. Liability of persons continuing the busi- 
59-42. Partnership charged with knowledge of ness in certain cases. 

or notice to partner. 59-72. Rights of retiring partner or estate of 
59-43. Partnership bound by partner’s wrong- deceased partner when the busi- 

ful act. ness is continued. 
59-44. Partnership bound by partner’s breach 59.73 Accrual of actions. 

of trust. 
59-45. Nature of partner’s liability in ordinary Article 2A. 

partnerships and in registered 
limited liability partnerships. 

Partner by estoppel. 
Liability of incoming partner. 

59-46. 
59-47. 

Part 4. Relations of Partners to One Another. 

59-48. Rules determining rights and duties of 
partners. 

Partnership books. 
Duty of partners to render information. 
Partner accountable as a fiduciary. 
Right to an account. 

59-49. 
59-50. 
59-51. 
59-52. 

Conversion and Merger. 

Part 1. General Provisions. 

59-73.1. Definitions. 
59-73.2 through 59-73.6. [Recodified.] 
59-73.7. [Recodified.] 
59-73.8 through 59-73.9. [Reserved.] 

Part 2. Conversion to Domestic Partnership. 

59-73.10. Conversion. 

59-73.11. Plan of conversion. 
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Sec. 
59-73.12. Filing of articles of conversion by 

converting business entity. 
59-73.13. Effects of conversion. 
59-73.14 through 59-73.19. [Reserved.] 

Part 3. Conversion of Domestic Partnership. 

59-73.20. Conversion. 
59-73.21. Plan of conversion. 
59-73.22. Articles of conversion. 
59-73.23. Effects of conversion. 
59-73.24 through 59-73.29. [Reserved.] 

Part 4. Merger. 

59-73.30. Merger. 
59-73.31. Plan of merger. 
59-73.32. Articles of merger. 
59-73.33. Effects of merger. 

Article 3. 

Surviving Partners. 

59-74. 
59-75. 
59-76. 

Surviving partner to give bond. 
Effect of failure to give bond. 
Surviving partner and personal repre- 

sentative to make inventory. 
When personal representative may take 

inventory; receiver. 
Notice to creditors. 
Debts paid pro rata; liens. 
Effect of failure to present claim in six 

months. 
Procedure for purchase by surviving 

partner. 

Surviving partner to account and settle. 
Accounting compelled. 
Settlement otherwise provided for. 

Article 3A. 

Miscellaneous Provisions. 

59-77. 

59-78. 
59-79. 
59-80. 

59-81. 

59-82. 
59-83. 
59-84. 

59-84.1. Partnership to comply with “assumed 
name” statute; income taxation. 

Article 3B. 

Registered Limited Liability 
Partnerships. 

59-84.2. Registered limited liability partner- 
ships. 

59-84.3. Name of registered limited liability 
partnerships. 

59-84.4. Annual report for Secretary of State. 

Article 4. 

Business under Assumed Name 
Regulated. 

59-85 through 59-88. [Transferred.] 

Article 4A. 

Foreign Limited Liability Partnerships. 

59-90. Law governing foreign limited liability 
partnership. 

Sec. 
59-91. Statement of foreign registration. 
59-92. Effect of failure to register. 
59-93. Activities not constituting transacting 

business. 
59-94. Action by Attorney General. 
59-95 through 59-100. [Reserved.] 

Article 5. 

Revised Uniform Limited Partnership 
Act. 

Part 1. General Provisions. 

Short title. 
Definitions. 
Name. 
[Repealed.] 
Registered office and registered agent. 
Records to be kept. 
Nature of business. 
Business transactions of partner with 

the partnership. 
59-109 through 59-200. [Reserved.] 

Part 2. Formation; Certificate of Limited 
Partnership. 

59-101. 
59-102. 
59-103. 
59-104. 
59-105. 
59-106. 
59-107. 
59-108. 

59-201. 
59-202. 
59-203. 
59-204. 

Certificate of limited partnership. 
Amendment to certificate. 
Cancellation of certificate. 
Execution of documents. 

59-205. Execution by judicial act. 
59-206. Filing requirements. 
59-206.1, 59-206.2. [Repealed.] 
59-207. Liability for false statement in certifi- 

cate. 
59-208. Notice. 

59-209. Certificate of existence. 
59-210. Limited liability limited partnerships. 
59-211 through 59-300. [Reserved.] 

Part 3. Limited Partners. 

59-301. 
59-302. 
59-303. 
59-304. 

Admission of limited partners. 
Voting. 
Liability to third parties. 
Person erroneously believing himself 

limited partner. 
59-305. Information. 
59-306 through 59-400. [Reserved.] 

Part 4. General Partners. 

59-401. Admission of additional general part- 
ners. 

Events of withdrawal. 
General powers and liabilities. 

59-404. Contributions by a general partner. 
59-405. Voting. 

59-406 through 59-500. [Reserved.] 

59-402. 
59-403. 

Part 5. Finance. 

59-501. Form of contribution. 

59-502. Liability for contributions. 



859-1 

Sec. 
59-503. Sharing income, gain, loss, deduction 

or credit. 
59-504. Sharing of distributions. 
59-505 through 59-600. [Reserved.] 

Part 6. Distribution and Withdrawal. 

59-601. 
59-602. 
59-603. 
59-604. 
59-605. 
59-606. 

Interim distributions. 
Withdrawal of general partner. 
Withdrawal of limited partner. 
Distribution upon withdrawal. 
Distribution in kind. 
Right to distribution. 

59-607. Limitations on distribution. 
59-608. Liability upon return of contribution. 
59-609 through 59-700. [Reserved.] 

Part 7. Assignment of Partnership Interest. 

59-701. 
59-702. 
59-703. 
59-704. 

Nature of partnership interest. 
Assignment of partnership interest. 
Rights of creditor. 
Right of assignee to become limited 

partner. 

Power of estate of deceased or incom- 
petent partner. 

59-706 through 59-800. [Reserved.] 

59-705. 

Part 8. Dissolution. 

59-801. Nonjudicial dissolution. 
59-802. Judicial dissolution. 
59-803. Winding up. 
59-804. Distribution of assets. 
59-805 through 59-900. [Reserved.] 

Part 9. Foreign Limited Partnerships. 

59-901. 
59-902. 
59-903. 
59-904. 
59-905. 
59-906. 
59-907. 

Law governing. 
Registration. 
Issuance of registration. 
Name. 
Changes and amendments. 
Cancellation of registration. 
Transaction of business without regis- 

tration. 
Action by Attorney General. 
Withdrawal of foreign limited partner- 

59-908. 
59-909. 

ART. 1. UNIFORM LIMITED PARTNERSHIP ACT 

Sec. 

§59-30.1 

ship by reason of a merger, consol- 
idation, or conversion. 

59-910 through 59-1000. [Reserved.] 

59-1001. 
59-1002. 
59-1003. 
59-1004. 
59-1005. 
59-1006. 
59-1007 

Part 10. Derivative Actions. 

Right of action. 
Proper plaintiff. 
Pleading. 
Expenses. 
Dismissal of action. 
Construction. 

through 59-1049. [Reserved.] 

Part 10A. Conversion to Limited Partnership. 

59-1050 
59-1051 
59-1052 

59-1053 
59-1054 
59-1058 

Part 10 

59-1060 
59-1061 
59-1062 
59-1063 
59-1064 

59-1070 
59-1071 
59-1072 
59-1073 
59-1074 

59-1101. 
59-1102. 

59-1103. 
59-1104. 
59-1105. 
59-1106. 
59-1107. 

ARTICLE 1. 

Uniform Limited Partnership Act. 

. Conversion. 

. Plan of conversion. 

. Filing of certificate of limited partner- 
ship by converting business entity. 

. Effects of conversion. 
through 59-1057. [Recodified.] 
through 59-1059. [Reserved.] 

B. Conversion of Limited Partnership. 

. Conversion. 

. Plan of conversion. 

. Articles of conversion. 

. Effects of conversion. 
through 59-1069. [Reserved.] 

Part 10C. Merger. 

. Merger. 

. Plan of merger. 

. Articles of merger. 

. Effects of merger. 
through 59-1100. [Reserved.] 

Part 11. Miscellaneous. 

Construction and application. 
Rules for cases not provided for in 

this Article. 
Severability. 
Effective date and repeal. 
[Repealed.] 
Filing, service, and copying fees. 
Income taxation. 

§§ 59-1 through 59-30.1: Repealed by Session Laws 1985 (Regular 
Session, 1986), c. 989, s. 2. 

Cross References. — For the Revised Uni- 
form Limited Partnership Act, see § 59-101 et 
seq. 

Editor’s Note. — Session Laws 1985 (Reg. 
Sess., 1986), c. 989, s. 2 enacted a new Revised 
Uniform Limited Partnership Act, as Article 5 

of Chapter 59, and repealed this Article, effec- 
tive October 1, 1986. Limited partnerships cre- 
ated after October 1, 1986, are governed by 
Article 5 of Chapter 59. As to the effective date 
and applicability of various provisions of the 
new Article and of this Article to transactions 



§59-31 

entered into and partnerships formed before 
October 1, 1986, see § 59-1104. 

Section 1 of Session Laws 1985 (Reg. Sess., 
1986), c. 989 added a new § 59-30.1 to repealed 
Article 1, reading as follows: “$ 59-30.1. No 
limited partnership shall be formed under this 
Article after September 30, 1986.” 

CH. 59. PARTNERSHIP §59-32 

Section 31 of the act from which the repealed 
Article was codified repealed §§ 3258-3276 of 

the Consolidated Statutes, as amended, except 
insofar as said sections affected limited part- 
nerships existing on March 15, 1941, when the 

Article became effective. 

ARTICLE 2. 

Uniform Partnership Act. 

Part 1. Preliminary Provisions. 

§ 59-31. North Carolina Uniform Partnership Act. 

Articles 2 through 4A, inclusive, of this Chapter shall be known and may be 
cited as the North Carolina Uniform Partnership Act. (1941, c. 374, s. 1; 
2000-140, s. 1014); 2001-487, s. 20.) 

Effect of Amendments. — Session Laws 
2000-140, s. 101G), effective July 21, 2000, 
substituted “Articles 2 through 4A, inclusive, of 
this Chapter shall be known and may be cites 
ad the North Carolina” for “This Article may be 
cited as.” 

Session Laws 2001-487, s. 20, effective De- 

cember 16, 2001, rewrote the section catchline, 
which read: “Name of Article.” 

Legal Periodicals. — For comment, see 19 
N.C.L. Rev. 499 (1941). 

For note on partnerships in bankruptcy, see 
31 N.C.L. Rev. 457 (1953). 

For discussion of partnerships as legal vehi- 
cles for historic preservation, see 12 Wake For- 
est L. Rev. 9 (1976). 

For note on the presumption of a wife’s gra- 
tuitous services, see 16 Wake Forest L. Rev. 235 

(1980). 
For note, “Corporate Law — Limited Liabil- 

ity Company Act, N.C. Gen. Stat. §§ 57C-1-01 
to 57C-10-07 (1993),” see 72 N.C.L. Rev. 1654 
(1994). 

For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 

CASE NOTES 

Applied in Hewes v. Wolfe, 74 N.C. App. 610, 
330 S.E.2d 16 (1985). 

§ 59-32. Definition of terms. 

Cited in Klein v. Greenberg, 461 F. Supp. 653 
(M.D.N.C. 1978). 

As used in this Chapter, except as otherwise defined in Article 5 of this 
Chapter for purposes of that Article, unless the context otherwise requires: 

(01) “Act” means the North Carolina Uniform Partnership Act and refers 
to all provisions therein. 

(1) “Bankrupt” means bankrupt under the Federal Bankruptcy Act or 
insolvent under any State insolvent act. 

(2) “Business” means every trade, occupation, or profession. 
(3) “Conveyance” means every assignment, lease, mortgage, or encum- 

brance. 

(4) “Court” means every court and judge having jurisdiction in the case. 
(4a) Domestic corporation” has the same meaning as in G.S. 55-1-40. 
(4b) “Domestic limited liability company” has the same meaning as in 

G.S. 57C-1-03. 
(4c) “Domestic limited partnership” has the same meaning as in G.S. 

59-102. 
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(4d) “Domestic nonprofit corporation” means a corporation as defined in 
G.S. 55A-1-40. 

(4e) “Foreign corporation” has the same meaning as in G.S. 55-1-40. 
(4f) “Foreign limited liability company” has the same meaning as in G.S. 

57C-1-03. 
(4g) “Foreign limited liability partnership” means a partnership that (i) is 

formed under laws other than the laws of this State, and has the 
status of a limited liability partnership or registered limited liability 
partnership under those laws. 

(4h) “Foreign limited partnership” has the same meaning as in G.S. 
59-102. 

(41) “Foreign nonprofit corporation” means a foreign corporation as de- 
fined in G.S. 55A-1- 40. 

(5) “Person” means individuals, partnerships, corporations, limited liabil- 
ity companies, and other associations. 

(5a) “Principal office” means the office (in or out of this State) where the 
principal executive offices of a registered limited liability partnership 
or a foreign limited liability partnership are located, as designated in 
its most recent annual report filed with the Secretary of State or, if no 
annual report has yet been filed, in its application for registration as 
a registered limited liability partnership or foreign limited liability 
partnership. 

(6) “Real property” means land and any interest or estate in land. 
(7) “Registered limited liability partnership” means a partnership that is 

registered under G.S. 59-84.2 and complies with G.S. 59-84.3. (1941, 
¢, 374, 8. 2; 1993. c. 354, s. 3; 1999-362, s. 4: 2000-140, s. 101(k); 
2001-387, s. 103.) 

Editor’s Note. — Session Laws 2001-387, s. 
154(b) provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 

entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 

Effect of Amendments. — Session Laws 
1999-362, s. 4, effective January 1, 2000, re- 
wrote the introductory language; substituted 
“means” for “includes” throughout the section; 

and added subdivision (4a). 

Session Laws 2000-140, s. 101(k), effective 

July 21, 2000, added subdivision (01). 

Session Laws 2001-387, s. 103, effective Jan- 
uary 1, 2002, redesignated former subdivision 
(4a) as present subdivision (4g), and inserted 
present subdivisions (4a) through (4f), (4h), (41) 
and (5a). 

Legal Periodicals. — For “Legislative Sur- 
vey: Business & Banking,” see 22 Campbell L. 
Rev. 253 (2000). 

§ 59-33. Interpretation of knowledge and notice. 

(a) A person has “knowledge” of a fact within the meaning of this Act not 
only when he has actual knowledge thereof, but also when he has knowledge 
of such other facts as in the circumstances show bad faith. 

(b) A person has “notice” of a fact within the meaning of this Act when the 
person who claims the benefit of the notice: 

(1) States the fact to such person, or 
(2) Delivers through the mail, or by other means of communication a 

written statement of the fact to such person or to a proper person at 
his place of business or residence. (1941, c. 374, s. 3; 2000-140, s. 
101(n).) 

Editor’s Note. — Session Laws 2000-140, s. 
101(n), effective July 21, 2000, provided that 

the Revisor of Statutes should change the term 
“Article” to “Act” wherever it occurred in G.S. 



§59-34 CH. 59. PARTNERSHIP §59-35.1 

59-33, 59-41, 59-55, and 59-58. This change was 
made in subsection (a) and in the introductory 
language of subsection (b). 

§ 59-34. Rules of construction. 

(a) The rule that statutes in derogation of the common law are to be strictly 
construed shall have no application to this Act. 

(b) The law of estoppel shall apply under this Act. 
(c) The law of agency shall apply under this Act. 
(d) This Article shall be so interpreted and construed as to effect its general 

purpose to make uniform the law of those states which enact it. 
(e) This Article and the other provisions of this Act shall not be construed so 

as to impair the obligations of any contract existing when the Article or any 
other provision of this Act, as applicable, goes into effect, nor to affect any 
action or proceedings begun or right accrued before this Article or any other 
provision of this Act, as applicable, takes effect. (1941, c. 374, s. 4; 2000-140, s. 
101(1).) 

Effect of Amendments. — Session Laws the other provisions of this Act,” inserted “or 
2000-140, s. 101(/), effective July 21, 2000, any other provision of this Act, as applicable,” 
substituted “Act” for “Article” in subsections (a), and inserted “or any other provision of this Act, 
(b) and (c), and in subsection (e), inserted “and as applicable.” 

CASE NOTES 

Applied in Volkman v. DP Assocs., 48 N.C. Quick-Stop Food Mart, Inc., 307 N.C. 33, 296 
App. 155, 268 S.E.2d 265 (1980); Simmons v._ S.E.2d 275 (1982). 

§ 59-35. Rules for cases not provided for in this Act. 

In any case not provided for in this Act, the rules of law and equity, including 
the law merchant, shall govern. (1941, c. 374, s. 5; 2000-140, s. 101(m).) 

Effect of Amendments. — Session Laws substituted “Act” for “Article” in the catchline 
2000-140, s. 101(m), effective July 21, 2000, and in the section. 

§ 59-35.1. Filing of documents. 

(a) A document required or permitted by this Act to be filed by the Secretary 
of State must be filed under Chapter 55D of the General Statutes. 

(b) Adocument submitted under this Act for filing by the Secretary of State 
must be executed by a general partner of the partnership. 

(c) The Secretary of State may adopt and furnish on request forms for: 
(1) An application for registration as a registered limited liability part- 

nership; 
v2) seni oe of registration as a registered limited liability partner- 

ship; 
(3) applicaion for registration as a foreign limited liability partnership; 

an 
(4) Cancellation of registration as a foreign limited liability partnership. 

If the Secretary of State so requires, use of these forms is mandatory. 
(d) The Secretary of State may adopt and furnish on request forms for other 

documents required or permitted to be filed by this Act, but their use is not mandatory. (1999-369, s. 4.1; 2001-358, ss. 9, 38, 51(c); 2001-387, ss. 104, 105(c), 155, 170(a), 173, 175(a); 2001-418, s. 6.) 

8 
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Editor’s Note. — Session Laws 2001-358, s. 

538, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Session Laws 2001-387, ss. 104 and 105(c) 
had added this section and repealed former 
§ 59-73.7. However, s. 155 of c. 387 repealed ss. 
104 and 105(c), contingent upon the enactment 

§ 59-35.2. Fees. 

ART. 2. UNIFORM PARTNERSHIP ACT §59-35.2 

of Session Laws 2001-358. Session Laws 2001- 
358, which renumbered former § 59-73.7 as 

present § 59-35.1, was enacted on August 10, 
2001. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 

create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-358, ss. 9, 38, and 51(c), effective January 
1, 2002, and applicable to documents submitted 
for filing on or after that date, recodified former 
§ 59-73.7 as this section, and rewrote the sec- 
tion. 

Session Laws 2001-387, s. 170(a), effective 
January 1, 2002, rewrote (c) and added (d). 

(a) The Secretary of State shall collect the following fees when the docu- 
ments described in this subsection are submitted by a partnership to the 
Secretary of State for filing: 

Document Fee 
Pisa pplicationsionmreservedsname se.emerttes ete. bee ke bashatiin $10.00 
(2) Notice of transfer of reserved name................ceeeceeee eee ee 10.00 
ie Applucation for registered Name yewea sires eet ee Pee Pek 10.00 
(4) Application for renewal of registered name ..................... 10.00 
(5) Registered limited liability partnership’s or foreign limited 

liability partnership’s statement of change of registered 
agent or registered office or both..................ccc cee ec eee wees 5.00 

(6) Agent’s statement of change of registered office for each 
affected registered limited liability partnership or foreign 
matted diabilitysparthership vee wae thd i a ae 5.00 

(7) Agent’s statement of resignation ................cc ccc cee eee c eee ee No Fee 
(8) Designation of registered agent or registered office or both 5.00 
(9) Articles of conversion (other than articles of conversion in- 

cluded as part of another document).......................000005 50.00 
PPT CIC CSOT MEY OCT. 0... eA der han ed die LI bs ys ae eee 50.00 
(11) Application for registration as a registered limited liability 

REATIO LEN Pires ada ce tele Aaa REMMI AS ahahaha. seco ete 125.00 
(12) Certificate of amendment of registration as a registered 

liniivecalra bility partnenship, casein, cee canes ka, Jae 25.00 
(13) Cancellation of registration as a registered limited liability 

DATELLETS HIP tk tere cary remo ,, LL RON as FOR OL oar ae 25.00 
(14) Application for registration as a foreign limited liability 

MeL CES Daeee ctttucnacee tenet tee Sage a afc eee ca coe a cee eee 125.00 
(15) Certificate of amendment of registration as a foreign limited 

DAD DAT INAS as i sciliie. «Relates iy i? 4 Vacate Gu Niseuni 25.00 
(16) Cancellation of registration as a foreign limited liability 

DAKenership cr sarenl. Sak alten). SUG BES we Rb katt ee 25.00 
(17) Application for certificate of withdrawal by reason of merger, 

consolidation? or Conversion: ....0F2. 192 ARI, SNe Ps ee 10.00 
CLS PANN Tale HOT ie: UN. GEN 8 SARs RT ASE: RS Goatees Feary, FO ne 200.00 
ClO) ArT ticles CL COLLECUION tout. te hatter ca cot ren tee 10.00 
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(20) Any other document required or permitted to be filed pur- 
suant to thistacte: seas ey: BEG) SR, (OUR Ae a eee 10.00 

(b) Whenever the Secretary of State is deemed appointed as a registered 
agent under this act or under Chapter 55D of the General Statutes, the 
Secretary of State shall collect a fee of ten dollars ($10.00) each time process is 
served on the Secretary of State under this act. The party to the proceeding 
causing service of process is entitled to recover this fee as costs if the party 
prevails in the proceeding. 

(c) The Secretary of State shall collect the following fees for copying, 
comparing, and certifying a copy of a document filed pursuant to this act: 

(1) One dollar ($1.00) a page for copying or comparing a copy to the 
original; and 

(2) Five dollars ($5.00) for the certificate. (2001-387, s. 170(b); 2001-487, 
s. 62(q).) 

Editor’s Note. — Session Laws 2001-387, s. 
175(a), made this section effective January 1, 
2002. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 

erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-487, s. 62(q), effective January 1, 2002, 
substituted “registered” for “resisted” near the 
beginning of the first sentence in subsection (b) 
as enacted by Session Laws 2001-387, 170(b). 

Part 2. Nature of a Partnership. 

§ 59-36. Partnership defined. 

(a) A partnership is an association of two or more persons to carry on as 
co-owners a business for profit. 

(b) But any association formed under any other statute of this State, or any 
statute adopted by authority, other than the authority of this State, is not a 
partnership under this Article, unless such association would have been a 
partnership in this State prior to the adoption of this Article; but this Article 
shall apply to limited partnerships except insofar as the statutes relating to 
such partnerships are inconsistent herewith. (1941, c. 374, s. 6.) 

Cross References. — As to limited partner- 
ships, see § 59-101 et seq. 
Legal Periodicals. — For article, “The Cre- 

ation of North Carolina’s Limited Liability Cor- 

poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 

For “Legislative Survey: Business & Bank- 
ing,” see 22 Campbell L. Rev. 253 (2000). 

CASE NOTES 

“Profit” Relates to Purpose of Business. 
— There was no merit to defendant’s contention 
that since he and his associates never achieved 
a “profit” in their business dealings, there could 
be no partnership, since the word “profit,” as it 
is used in subsection (a) of this section, relates 
to the purpose of the business, not to whether 
the business actually produced a net gain. 
Reddington v. Thomas, 45 N.C. App. 236, 262 
S.E.2d 841 (1980). 
Partnership is a legal concept but the 

determination of the existence or not of a part- 
nership, as in the case of a trust, involves 
inferences drawn from an analysis of “all the 
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circumstances attendant on its creation and 
operation.” Peed v. Peed, 72 N.C. App. 549, 325 
S.E.2d 275, cert. denied, 313 N.C. 604, 330 
S.E.2d 612 (1985). 

To make a partnership, two or more 
persons should combine their property, 
effects, labor, or skill in a common business 
or venture, under an agreement to share the 
profits and losses in equal or specified propor- 
tions, constituting each member an agent of the 
others in matters appertaining to the partner- 
ship and within the scope of its business. 
Johnson vy. Gill, 235 N.C. 40, 68 S.E.2d 788 
(1952); Zickgraf Hardwood Co. v. Seay, 60 N.C. 
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“App. 128, 298 S.E.2d 208 (1982). 
A voluntary association of partners may be 

shown without proving an express agreement 
to form a partnership; and a finding of its 
existence may be based upon a rational consid- 
eration of the acts and declarations of the 
parties, warranting the inference that the par- 
ties understood that they were partners and 
acted as such. Peed v. Peed, 72 N.C. App. 549, 
325 S.E.2d 275, cert. denied, 313 N.C. 604, 330 
S.E.2d 612 (1985). 
Where a person merely makes repayable ad- 

vances and loans of money to another, it cannot 
be inferred from that fact that they are part- 
ners. Peed v. Peed, 72 N.C. App. 549, 325 S.E.2d 
275, cert. denied, 313 N.C. 604, 330 S.E.2d 612 
(1985). 
A partnership is a combination of two or more 

persons, their property, labor, or skill in a 
common business or venture under an agree- 
ment to share profits or losses and where each 
party to the agreement stands as an agent to 

the other and the business. G.R. Little Agency, 
Inc. v. Jennings, 88 N.C. App. 107, 362 S.E.2d 
807 (1987). 
Co-ownership of the business is an in- 

dispensable requisite for a partnership, 
under this section, and where this element is 
lacking there can be no partnership. McGurk v. 
Moore, 234 N.C. 248, 67 S.E.2d 53 (1951). 

Co-ownership and sharing of any actual prof- 
its are indispensable requisites for a partner- 
ship. Sturm v. Goss, 90 N.C. App. 326, 368 
S.E.2d 399 (1988). 
A partnership is a contractual relation 

and may be informally created, and its 
existence may be proved by acts and declara- 
tions of the parties. Whiteside v. Rooks, 197 F. 
Supp. 313 (W.D.N.C. 1961). 
A partnership may be formed by an oral 

agreement. Campbell v. Miller, 274 N.C. 1438, 
161 S.E.2d 546 (1968). 
A partnership may be formed orally or by the 

agreement or conduct of the parties, either 
express or implied. Peed v. Peed, 72 N.C. App. 
549, 325 S.E.2d 275, cert. denied, 313 N.C. 604, 
330 S.E.2d 612 (1985). 
There is no requirement for an express 

agreement, either written or oral, in order 
to form a partnership; rather, a partnership 
may be created by the conduct and declarations 
of the principals without an express agreement 
of any kind. Magers v. Thomas (In re Vannoy), 
176 Bankr. 758 (Bankr. M.D.N.C. 1994). 
A partnership agreement may be in- 

ferred without a written or oral contract if 
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the conduct of the parties toward each other is 
such that such an inference is justified. Will- 
iams v. Biscuitville, Inc., 40 N.C. App. 405, 253 
S.E.2d 18, cert. denied, 297 N.C. 457, 256 
S.E.2d 810 (1979). 
A partnership consisting of one person 

cannot continue to exist. Crosby v. Bowers, 
87 N.C. App. 338, 361 S.E.2d 97 (1987). 
A partnership is a partnership at will 

unless some agreement to the contrary 
can be proved. Campbell v. Miller, 274 N.C. 
143, 161 S.E.2d 546 (1968). 
Failure to Show Partnership. — Where 

plaintiffs, who filed an action to enjoin foreclo- 
sure on real property, contending that the op- 
tion contract, contract to purchase and note 
entered into between plaintiffs and defendants 
created a partnership relationship rather than 
a mortgagee-mortgagor relationship, failed to 
show probable cause to believe that they would 
be able to establish the partnership rights they 
asserted, the trial court did not err in denying a 
preliminary injunction and allowing foreclo- 
sure to proceed. Carefree Carolina Communi- 
ties, Inc. v. Cilley, 79 N.C. App. 742, 340 S.E.2d 
529, cert. denied, 316 N.C. 374, 342 S.E.2d 891 
(1986). 

Finding of the trial court that defendant was 
not a partner with her ex-husband in his farm- 
ing and agribusiness enterprises, but acted 
only as an assistant to him, upheld. G.R. Little 
Agency, Inc. v. Jennings, 88 N.C. App. 107, 362 
S.E.2d 807 (1987). 
Partnership Shown. — A partnership ex- 

isted between plaintiff and defendant, and 
plaintiff had a 50% interest in the partnership, 
where the evidence presented showed that 
plaintiff certainly contributed her property, ef- 
fects, labor, and skill to the business. Wike v. 

Wike, 115 N.C. App. 139, 445 S.E.2d 406 (1994). 
Applied in Davis v. Davis, 58 N.C. App. 25, 

293 S.E.2d 268 (1982); Hines v. Arnold, 103 
N.C. App. 31, 404 S.E.2d 179 (1991). 
Quoted in Peirson v. American Hdwe. Mut. 

Ins. Co., 248 N.C. 215, 102 S.E.2d 800 (1958); 
Sturm v. Goss, 90 N.C. App. 326, 368 S.E.2d 399 
(1988); Wilder v. Hobson, 101 N.C. App. 199, 
398 S.E.2d 625 (1990); Silverman v. Miller, 155 
Bankr. 362 (Bankr. E.D.N.C. 1993). 

Cited in Dwiggins v. Parkway Bus Co., 230 
N.C. 234, 52 S.E.2d 892 (1949); DuBose Steel, 
Inc. v. Faircloth, 59 N.C. App. 722, 298 S.E.2d 
60 (1982); Cherry Bekaert & Holland v. Brown, 
99 N.C. App. 626, 394 S.E.2d 651 (1990); Dean 
v. Manus Homes, Inc., 143 N.C. App. 549, 546 
S.E.2d 160 (2001). 

§ 59-37. Rules for determining the existence of a partner- 
ship. 

In determining whether a partnership exists, these rules shall apply: 

11 
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(1) Except as provided by G.S. 59-46 persons who are not partners as to 
each other are not partners as to third persons. 

(2) Joint tenancy, tenancy in common, tenancy by the entireties, joint 
property, common property, or part ownership does not of itself 
establish a partnership, whether such co-owners do or do not share 
any profits made by the use of the property. 

(3) The sharing of gross returns does not of itself establish a partnership, 
whether or not the persons sharing them have a joint or common right 
or interest in any property from which the returns are derived. 

(4) The receipt by a person of a share of the profits of a business is prima 
facie evidence that he is a partner in the business, but no such 
inference shall be drawn if such profits were received in payment: 
a. As a debt by installments or otherwise, 
b 
C. 

. As wages of an employee or rent to a landlord, | 
As an annuity to a widow or representative of a deceased partner, 

d. As interest on a loan, though the amount of payment vary with the 
profits of the business, 

e . As the consideration for the sale of a goodwill of a business or other 
property by installments or otherwise. (1941, c. 374, s. 7.) 

Cross References. — For provision that a 
lessor and lessee are not partners, see § 42-1. 

CASE NOTES 

Creation by Express or Implied Agree- 
ment or Conduct. — Not only may a partner- 
ship be formed orally, but it may be created by 
the agreement or conduct of the parties, either 
express or implied. Davis v. Davis, 58 N.C. App. 
25, 293 S.E.2d 268, cert. denied, 307 N.C. 127, 
297 S.E.2d 399 (1982). 
Express Agreement Not Required. — A 

voluntary association of partners may be shown 
without proving an express agreement to form 

a partnership; and a finding of its existence 
may be based upon a rational consideration of 
the acts and declarations of the parties, war- 
ranting the inference that the parties under- 
stood that they were partners and acted as 
such. Davis v. Davis, 58 N.C. App. 25, 293 
S.E.2d 268, cert. denied, 307 N.C. 127, 297 
S.E.2d 399 (1982). 

Existence of a partnership does not require 
an express agreement and the parties’ intent to 
formulate a partnership can be inferred by the 
conduct of the parties by examining all the 
circumstances. Wilder v. Hobson, 101 N.C. App. 
199, 398 S.E.2d 625 (1990). 
There is no requirement for an express agree- 

ment, either written or oral, in order to form a 
partnership; rather, a partnership may be cre- 
ated by the conduct and declarations of the 
principals without an express agreement of any 
kind. Magers v. Thomas (In re Vannoy), 176 
Bankr. 758 (Bankr. M.D.N.C. 1994). 
A partnership agreement may be in- 

ferred without a written or oral contract if 
the conduct of the parties toward each other is 
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such that such an inference is justified. Will- 
iams v. Biscuitville, Inc., 40 N.C. App. 405, 253 
S.E.2d 18, cert. denied, 297 N.C. 457, 256 
S.E.2d 810 (1979). 
The intent to realize a profit is an 

indicia of partnership without regard to 
whether the principals were successful in doing 
so. Magers v. Thomas (In re Vannoy), 176 
Bankr. 758 (Bankr. M.D.N.C. 1994). 
Co-ownership ana sharing of any actual 

profits are indispensable requisites for a part- 
nership. Wilder v. Hobson, 101 N.C. App. 199, 
398 S.E.2d 625 (1990). 
Sharing Profits. — Although sharing prof- 

its does not of itself establish a partnership, the 
Uniform Partnership Act emphasizes the im- 
portance of sharing profits in the existence of a 
partnership by mandating that the receipt by a 
person of a share of the business profits is 
prima facie evidence that he is a partner. 
Wilder v. Hobson, 101 N.C. App. 199, 398 
S.E.2d 625 (1990). 
Agreement to Share Profits Does Not 

Necessarily Create Partnership. — While 
an agreement to share profits, as such, is one of 
the tests of a partnership, an agreement to 
receive part of the profits for his services and 
attention, as a means only of ascertaining the 
compensation, does not create a partnership. 
Johnson v. Gill, 235 N.C. 40, 68 S.E.2d 788 
(1952): 
The determination of whether a part- 

nership exists, and whether the parties are 
co-owners, involves examining all the circum- 
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' stances. Peed v. Peed, 72 N.C. App. 549, 325 
S.E.2d 275, cert. denied, 313 N.C. 604, 330 
S.E.2d 612 (1985). 
Receipt of Share of Profits is Prima Fa- 

cie Evidence of Partnership. — Where de- 
fendant’s corporation, and not defendant, re- 
ceived a direct share of plaintiff partnership’s 
profits, that was prima facie evidence that 
defendant’s corporation, not defendant, was a 
partner. Sturm v. Goss, 90 N.C. App. 326, 368 
S.E.2d 399 (1988). 

Inferences from Circumstances of Cre- 
ation and Operation. — Partnership is a 
legal concept but the determination of the ex- 
istence or not of a partnership, as in the case of 
a trust, involves inferences drawn from an 
analysis of all the circumstances attendant on 
its creation and operation. Davis v. Davis, 58 
N.C. App. 25, 293 S.E.2d 268, cert. denied, 307 
N.C. 127, 297 S.E.2d 399 (1982). 

Filing of a certificate to transact busi- 
ness under an assumed name, pursuant to 
§ 66-68, does not manifest intent to form a 

partnership. Wilder v. Hobson, 101 N.C. App. 
199, 398 S.E.2d 625 (1990). 
Where one person is an employee of 

another, and receives wages, then the two are 
not partners. Peed v. Peed, 72 N.C. App. 549, 
325 S.E.2d 275, cert. denied, 313 N.C. 604, 330 
S.E.2d 612 (1985). 
The filing of a partnership tax return is 

significant evidence of a partnership. Sturm v. 
Goss, 90 N.C. App. 326, 368 S.E.2d 399 (1988); 
Wilder v. Hobson, 101 N.C. App. 199, 398 
S.E.2d 625 (1990). 

The filing of partnership tax returns is “sig- 
nificant” evidence of the existence of a partner- 
ship and may constitute an admission against 
interest by a party who denies the existence of 
a partnership after having signed a partner- 
ship return. Magers v. Thomas (In re Vannoy), 
176 Bankr. 758 (Bankr. M.D.N.C. 1994). 
Failure to Show Partnership. — Where 

plaintiffs, who filed an action to enjoin foreclo- 
sure on real property, contending that the op- 
tion contract, contract to purchase and note 
entered into between plaintiffs and defendants 
created a partnership relationship rather than 
a mortgagee-mortgagor relationship, failed to 
show probable cause to believe that they would 
be able to establish the partnership rights they 
asserted, the trial court did not err in denying a 
preliminary injunction and allowing foreclo- 
sure to proceed. Carefree Carolina Communi- 
ties, Inc. v. Cilley, 79 N.C. App. 742, 340 S.E.2d 
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529, cert. denied, 316 N.C. 374, 342 S.E.2d 891 
(1986). 

Sale or Lease of Property to Partner- 
ship. — Where a tractor was either sold by an 
individual to a partnership for “ten hundred 
dollars,” payable one hundred dollars per week, 
or was leased to the partnership on a rental 
basis of one hundred dollars per week, even 
though it appeared that the money paid for the 
tractor was money received from the partner- 
ship business, no inference arose therefrom 
that the individual was a partner in the busi- 
ness. Johnson v. Gill, 235 N.C. 40, 68 S.E.2d 
788 (1952). 
Instruction as to Statutory Rules. — The 

trial court’s instructions on the law applicable 
to the formation of partnerships were inade- 
quate where the court did not give the jury the 
benefit of the applicable statutory rules for 
determining the existence of a partnership that 
are set out in this section. Hardesty v. Ferrell, 
44 N.C. App. 354, 260 S.E.2d 925 (1979). 
Partnership Shown. — Evidence was suf- 

ficient to show the existence of a partnership 
where letters detailed the duties of the plain- 
tiff, the plaintiff testified that the parties 
agreed to share profits of their venture, and the 
defendants failed to show that the plaintiff’s 
claim was legally deficient. Dean v. Manus 
Homes, Inc., 148 N.C. App. 549, 546 S.E.2d 160 
(2001). 

Defendants were partners as defined in § 59- 
36 where defendants owned the building, the 
property, the inventory, and the equipment, 
opened the bank account for the business and 
at all times had authority to draw on this 
account, invested additional money on various 
occasions to pay for expenses incurred by the 
business, such as building payments and inven- 
tory, took out insurance, signed the closing 

statement for the sale of the business, and, 
after paying debts, deposited the profit in their 
private savings account. Harrell Oil Co. of 
Mount Airy v. Case, 142 N.C. App. 485, 543 
S.E.2d 522 (2001). 
Applied in Eggleston v. Eggleston, 228 N.C. 

668, 47 S.E.2d 243 (1948); McGurk v. Moore, 
234 N.C. 248, 67 S.E.2d 53 (1951); Zickgraf 
Hardwood Co. v. Seay, 60 N.C. App. 128, 298 
S.E.2d 208 (1982); Hines v. Arnold, 103 N.C. 
App. 31, 404 S.E.2d 179 (1991). 
Quoted in Reddington v. Thomas, 45 N.C. 

App. 236, 262 S.E.2d 841 (1980). 
Cited in Harrell Oil Co. of Mount Airy v. 

Case, 142 N.C. App. 485, 543 S.E.2d 522 (2001). 

§ 59-38. Partnership property. 

(a) All property originally brought into the partnership stock or subse- 
quently acquired by purchase or otherwise, on account of the partnership, is 
partnership property. 
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(b) Unless the contrary intention appears, property acquired with partner- 
ship funds is partnership property. 

(c) Any estate in real property may be acquired in the partnership name. 
Title so acquired can be conveyed only in the partnership name. 

(d) Aconveyance to a partnership in the partnership name, though without 
words of inheritance, passes the entire estate of the grantor unless a contrary 
intent appears. (1941, c. 374, s. 8.) 

CASE NOTES 

Determination of Partnership Property. 
— An important factor in determining whether 
property listed in the names of the partners is 
partnership property is whether the property is 
used by those partners for partnership pur- 
poses; if so, such use of the property is evidence 
of an intention that the property be partnership 
property. Magers v. Thomas (In re Vannoy), 176 
Bankr. 758 (Bankr. M.D.N.C. 1994). 
Where a partnership is formed and op- 

erated around a single asset for a period 
of years, courts should be reluctant to permit 
the partners to separate that asset from the 
partnership, particularly after the occurrence 
of a transaction or event giving rise to a legal 
controversy and particularly on the basis of 
after-the-fact testimony regarding their subjec- 
tive intentions. Magers v. Thomas (In. re 
Vannoy), 176 Bankr. 758 (Bankr. M.D.N.C. 
1994). 
Partnership Property Shown. — Where 

partners acquired 15.98 acre tract of land as 
the first step in carrying out business venture 
which they had associated together to own and 
operate and the only reason the property was 
deeded to them was so that they could pursue 
the business venture which they were pursuing 
as partners, the property thereby was brought 

into the partnership and was “partnership 
property” under the definition contained in sub- 
paragraph (a). Magers v. Thomas. (In re 
Vannoy), 176 Bankr. 758 (Bankr. M.D.N.C. 
1994). 
Joint Venture. — The principle in subsec- 

tion (a) holds true for property bought on ac- 
count of a joint venture. Jones v. Shoji, 336 N.C. 
581, 444 S.E.2d 203 (1994). 

Liability Insurance — Property of Joint 
Venture. — Where church purchased liability 
insurance pursuant to a joint venture agree- 
ment and on account of voluntary association 
between it and not-for-profit organization with 
which it ran a day care program, the insurance 
was purchased on account of the joint venture 
and was therefore an asset of the joint venture. 
Jones v. Shoji, 110 N.C. App. 48, 428 S.E.2d 865 
(1993), petition allowed as to additional issues, 
334 N.C. 163, 482 S.E.2d 361, aff’d in part, 
discretionary review improvidently granted in 
part, 336 N.C. 581, 444 8.E.2d 203 (1994). 

Stated in Potter v. Homestead Preservation 
Ass’n, 330 N.C. 569, 412 S.E.2d 1 (1992). 

Cited in Simmons v. Quick Stop Food Mart, 
Inc., 56 N.C. App. 105, 286 S.E.2d 807 (1982); 
Simmons v. Quick-Stop Food Mart, Inc., 307 
N.C. 33, 296 S.E.2d 275 (1982). 

Part 3. Relations of Partners to Persons Dealing with the 

Partnership. 

§ 59-39. Partner agent of partnership as to partnership 
business. 

(a) Every partner is an agent of the partnership for the purpose of its 
business, and the act of every partner, including the execution in the partner- 
ship name of any instrument, for apparently carrying on in the usual way the 
business of the partnership of which he is a member binds the partnership, 
unless the partner so acting has in fact no authority to act for the partnership 
in the particular matter, and the person with whom he is dealing has 
knowledge of the fact that he has no such authority. 

(b) An act of a partner which is not apparently for the carrying on of the 
business of the partnership in the usual way does not bind the partnership 
unless authorized by the other partners. 

(c) Unless authorized by the other partners or unless they have abandoned 
the business, one or more but less than all the partners have no authority to: 
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(1) Assign the partnership property in trust for creditors, or on the 
assignee’s promise to pay the debts of the partnership, 

(2) Dispose of the goodwill of the business, 
(3) Do any other act which would make it impossible to carry on the 

ordinary business of a partnership, 
(4) Confess a judgment, 
(5) Submit a partnership claim or liability to arbitration or reference. 

(d) No act of a partner in contravention of a restriction on authority shall 
bind the partnership to persons having knowledge of the restriction. (1941, c. 
374, s. 9.) 

Legal Periodicals. — For comment, “Creat- 
ing the Legal Monster: The Expansion and 

For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 

Effect of Legal Malpractice Liability in North Forest L. Rev. 179 (1997). 
Carolina”, see 18 Campbell L. Rev. 121 (1996). 

CASE NOTES 

In order for a written instrument to be 
binding on a partnership, the instrument 
must be executed in the partnership name. 
Oxford Plastics v. Goodson, 74 N.C. App. 256, 
328 S.E.2d 7 (1985). 

Privity to Contract. — It is fundamental 
that all partners are agents of each other, that 
a contract entered into by the agent is a con- 
tract entered into by the principal, and that all 
partners are liable on any contract executed by 
a single partner in the name of the partnership; 
and if a partner may be used for nonpayment or 
other breach of the contract, he certainly is 
privy to the contract. Barnes v. Campbell Chain 
Co., 47 N.C. App. 488, 267 S.E.2d 388 (1980). 
Authority of Partner to Bind Firm. — In 

the absence of authority expressly conferred, a 
partner’s authority to bind his firm is restricted 
to things done by him within the scope of 
partnership business. Investors Title Ins. Co. v. 
Herzig, 83 N.C. App. 392, 350 S.E.2d 160 
(1986), rev'd on other grounds, 320 N.C. 770, 
360 S.E.2d 786 (1987). 
A contract apparently made for the purpose 

of carrying on partnership business, executed 
in the partnership name by a partner, makes 
the partnership liable for a breach of that 
contract even though the partner was not au- 
thorized to so act, unless the other parties to 
the contract had knowledge of the lack of au- 
thority. Investors Title Ins. Co. v. Herzig, 320 
N.C. 770, 360 S.E.2d 786 (1987). 
Although partner did not sign documents in 

the partnership name, and the partnership did 
not ratify his actions, sufficient evidence was 
presented that he was acting on behalf of the 
partnership and had the authority to do so. 
Mountain Farm Credit Serv. v. Purina Mills, 
Inc., 119 N.C. App. 508, 459 S.E.2d 75 (1995). 

Liability on Contract Signed for Part- 
nership by Unauthorized Partner. 
Where a contract, apparently made for the 
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purpose of carrying on partnership business, is 
executed in the partnership name by a partner, 
the partnership is liable for a breach thereof, 
even if the partner was not authorized to so 
contract, unless the other parties to the con- 
tract had notice of the lack of authority. Brewer 
v. Elks, 260 N.C. 470, 133 S.E.2d 159 (1963). 
Burden of Proof Where Partner Did Not 

Sign in Name of Partnership. — Where one 
partner did not sign either a promissory note or 
mortgage in the name of the alleged partner- 
ship, the plaintiff had the burden of showing 
either that (1) that partner was acting on 
behalf of the partnership when he executed the 
note and mortgage and the other partner had 
authorized his acts, or (2) the other partner, 

with knowledge of the note and mortgage, rat- 
ified his acts. Hines v. Arnold, 103 N.C. App. 31, 
404 S.E.2d 179 (1991). 
Attempt by Partner to Relieve Himself 

of Liability by Notice to Third Person. — 
Where there is a general partnership of two 
persons, without restrictions on the authority 
of either partner to act within the scope of the 
partnership business, one of the partners can- 
not, by notice to a third person that he would 
not be personally liable for goods thereafter 
sold to the partnership in the ordinary course of 
the partnership business, relieve himself of 
liability for such goods thereafter ordered by 
the other partner while the partnership is a 
going concern under this section and §§ 59-45 
and 59-48 of the Uniform Partnership Act. 
National Biscuit Co. v. Stroud, 249 N.C. 467, 
106 S.E.2d 692 (1959). 
Service of Summons on One Partner. — 

Under the Uniform Partnership Act it is not 
necessary that all members of an alleged part- 
nership should be served with summons. A 
partnership is represented by the partner who 
is served, and as to him a judgment in the 
action in which he is served would be binding 
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on him individually, and as to the partnership 
property. But as to a partner not served with 
summons, the judgment would not be binding 
on him individually. Nevertheless, even after 
judgment such partner could be brought in and 
made a party. The court may, before or after 
judgment, direct the bringing in of new parties 
to the end that substantial justice may be done. 
See § 1A-1, Rules 19 and 22. Dwiggins v. Park- 
way Bus Co., 230 N.C. 234, 52 S.E.2d 892 
(1949). 
Conveyance with View to Dissolution. — 

Where a conveyance was not for apparently 
carrying on in the usual way the business of the 
partnership, but was with a view to the imme- 
diate dissolution of the partnership, neither 
§ 59-40(d) nor subsection (a) of this section 

applies. Instead, subsection (b) of this section 
applies. Simmons v. Quick-Stop Food Mart, 
Inc., 307 N.C. 33, 296 8.E.2d 275 (1982). 
Materialman’s Lien Held Superior to 

CH. 59. PARTNERSHIP §59-39.1 

Deed of Trust. — Since deed of trust which 
was recorded did not convey debtor’s predeces- 
sor’s interest in that property, but instead pur- 
ported to convey the interest of which was an 
interest which debtor did not have, since the 

deed was indexed with debtor as grantor and 
thus was recorded outside of its chain of title 
and had the same effect on notice as no regis- 
tration, and since the fact that such deed was 

signed general partner of actual owner had no 
effect, materialman’s lien was superior to deed 
of trust. Southeastern Sav. & Loan Ass’n v. 
Rentenbach Constructors, Inc., 114 Bankr. 441 
(E.D.N.C. 1989), aff’d per curiam, 907 F.2d 
1139 (4th Cir. 1990). 

Stated in Johnson v. Gill, 235 N.C. 40, 68 
S.E.2d 788 (1952). 

Cited in Pappas v. Crist, 223 N.C. 265, 25 
S.E.2d 850 (1943); Blow v. Shaughnessy, 68 
N.C. App. 1, 313 S.E.2d 868 (1984). 

OPINIONS OF ATTORNEY GENERAL 

Not Advisable for Attorney to Act as 
Notary and Verify Client’s Divorce Com- 
plaint. — It is not advisable for a notary who is 
also a partner in a law firm acting of counsel to 
an attorney filing a divorce complaint to nota- 
rize the verification of the client. A divorce 
complaint which is not properly notarized is 
subject to dismissal. See opinion of Attorney 
General to Mr. James Lee Knight, Notary Pub- 
lic, Guilford County, — N.C.A.G. — (May 18, 
1988). 
When one partner of Firm A appears as 

attorney for a plaintiff in a divorce proceeding, 
the other partners in the firm also “appear,” 
and they could be prohibited under former 
§ 47-8 from notarizing the verification of the 

client. This would be true whether or not the 
firm appears as “of counsel” to the individual 
partner on the face of the complaint or answer. 
Therefore, such practice should be avoided, and 
as an attorney/notary who acts in this fashion 
proceeds at his own risk. See opinion of Attor- 
ney General to Mr. James Lee Knight, Notary 
Public, Guilford County, — N.C.A.G. — (May 
18, 1988). 

Pleadings not requiring verification by one of 
the parties are not subject to dismissal if they 
are verified anyway and a partner of the firm 
representing that client acts as the notary. 
However, former § 47-8 would still seem to say 
that partner is without power to act as a notary 
in that situation. The signature of the attorney 
signing the pleadings would be adequate under 
N.C.R.C.P., Rule 11(a). See opinion of Attorney 
General to Mr. James Lee Knight, Notary Pub- 
lic, Guilford County, — N.C.A.G. — (May 18, 
1988). 

Act of One Partner Binding on Partner- 
ship. — This section sets out a basic premise of 
agency law that the acts of one partner, includ- 
ing the execution of any instrument in the 
partnership name, for the purpose of carrying 
on the usual business of the partnership is 
binding on the partnership unless he has in fact 
no such authority and the person with whom he 
is dealing is aware of that fact. See opinion of 
Attorney General to Mr. James Lee Knight, 
Notary Public, Guilford County, — N.C.A.G. — 
(May 18, 1988). 

§ 59-39.1. Act, admission or acknowledgment by partner. 

After a cause of action has accrued on any obligation of a partnership, any 
act, admission or acknowledgment by any partner acting in the ordinary 
course of the business of the partnership or with the authority of his copartners 
which removes the bar of the statute of limitations or causes the statutes to 
begin running anew with respect to the partner doing such act or making such 
admission or acknowledgment has a like effect with respect to all of the 
partners and with respect to partnership liability, but when any partner is not 
so acting and does not have the authority of his copartners, any act, admission 
or acknowledgment by such partner which removes the bar of the statute of 
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- limitations or causes the statute to begin running anew has such effect only as 
to the partner doing such act or making such admission or acknowledgment, 
and shall not renew, extend or in any manner impose liability of any kind 
against any partner who has not authorized or ratified the same nor against 
the partnership. (1953, c. 1076, s. 2.) 

Legal Periodicals. — For brief comment on 
this section, see 31 N.C.L. Rev. 397 (1958). 

§ 59-40. Conveyance of real property of the partnership. 

(a) Where title to real property is in the partnership name, any partner may 
convey title to such property by a conveyance executed in the partnership 
name; but the partnership may recover such property unless the partner’s act 
binds the partnership under the provisions of subsection (a) of G.S. 59-39, or 
unless such property has been conveyed by the grantee or a person claiming 
through such grantee to holder for value without knowledge that the partner, 
in making the conveyance, has exceeded his authority. 

(b) Where title to real property is in the name of the partnership, a 
conveyance executed by a partner, in his own name, passes the equitable 
interest of the partnership, provided the act is one within the authority of the 
partner under the provisions of subsection (a) of G.S. 59-39. 

(c) Where title to real property is in the name of one or more, but not all the 
partners, and the record does not disclose the right of the partnership, the 
partners in whose name the title stands may convey title to such property, but 
the partnership may recover such property if the partners’ act does not bind 
the partnership under the provisions of subsection (a) of G.S. 59-39, unless the 
purchaser or his assignee, is a holder for value, without knowledge. 

(d) Where the title to real property is in the name of one or more or all the 
partners, or in a third person in trust for the partnership, a conveyance 
executed by a partner in the partnership name, or in his own name, passes the 
equitable interest of the partnership, provided the act is one within the 
authority of the partner under the provisions of subsection (a) of G.S. 59-39. 

(e) Where the title to real property is in the names of all the partners a 
conveyance executed by all the partners passes all their rights in such 
property. (1941, c. 374, s. 10; 1959, c. 1161, s. 3.) 

CASE NOTES 

How Title to Real Property Held. — Un- Ludwig v. Walter, 75 N.C. App. 584, 331 S.E.2d 
der this Article, title to real property owned by 177 (1985). 

a partnership may be held either in the part- Determination of Partnership Property. 
nership name or in the name of some or all of _— An important factor in determining whether 
the partners. Simmons v. Quick-Stop Food _ property listed in the names of the partners is 
Mart, Inc., 307 N.C. 33, 296 S.E.2d 275 (1982); partnership property is whether the property is 
Magers v. Thomas (In re Vannoy), 176 Bankr. used by those partners for partnership pur- 
758 (Bankr. M.D.N.C. 1994). poses; if so, such use of the property is evidence 
Land owned individually by one who ofan intention that the property be partnership 

entered into a partnership could not be- property. Magers v. Thomas (In re Vannoy), 176 
come a partnership asset absent some Bankr. 758 (Bankr. M.D.N.C. 1994). 
written agreement sufficient to satisfy the Conveyance with View to Dissolution. — 
statute of frauds, despite subsection (c) of this Where a conveyance is not for apparently car- 
section, which recognizes that title to real prop- _rying on in the usual way the business of the 
erty may be in the name of one or more, but not partnership, but is with a view to the immedi- 
all the partners, and § 59-56, which makes a ate dissolution of the partnership, neither sub- 
partner’s interest in partnership property, even section (d) of this section nor § 59-39(a) ap- 
real property, a personal property interest. plies. Instead, § 59-39(b) applies. Simmons v. 
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Quick-Stop Food Mart, Inc., 307 N.C. 33, 296 _ Inc., 56 N.C. App. 105, 286 S.E.2d 807 (1982); 

S.E.2d 275 (1982). Potter v. Homestead Preservation Ass’n, 330 
Stated in Simmons v. Quick Stop Food Mart, N.C. 569, 412 S.E.2d 1 (1992). 

§ 59-41. Partnership bound by admission of partner. 

An admission or representation made by any partner concerning partner- 
ship affairs within the scope of his authority as conferred by this Act is 
evidence against the partnership. (1941, c. 374, s. 11; 2000-140, s. 101(n).) 

Cross References. — As to admission after 101(n), effective July 21, 2000, provided that 

the statute of limitations has run, see §§ 1-27 the Revisor of Statutes should change the term 
and 59-39.1. “Article” to “Act” wherever it occurred in G.S. 

Editor’s Note. — Session Laws 2000-140,s. 59-33, 59-41, 59-55, and 59-58. 

§ 59-42. Partnership charged with knowledge of or notice 
to partner. 

Notice to any partner of any matter relating to partnership affairs, and the 
knowledge of the partner acting in the particular matter, acquired while a 
partner or then present to his mind, and the knowledge of any other partner 
who reasonably could and should have communicated it to the acting partner, 
operate as notice to or knowledge of the partnership, except in the case of a 
fraud on the partnership committed by or with the consent of that partner. 
(194 UAC 13 (4.caeliee) 

Legal Periodicals. — For survey of 1980 The Expansion and Effect of Legal Malpractice 
commercial law, see 59 N.C.L. Rev. 1081 (1981). Liability in North Carolina”, see 18 Campbell 

For comment, “Creating the Legal Monster:  L. Rev. 121 (1996). 

CASE NOTES 

Applied in Browning v. Maurice B. Levien & Forrest Drive Assocs. v. Wal-Mart Stores, Inc., 
Co., 44 N.C. App. 701, 262 S.E.2d 355 (1980); 72 F. Supp. 2d 576 (M.D.N.C. 1999). 

§ 59-43. Partnership bound by partner’s wrongful act. 

Where, by any wrongful act or omission of any partner acting in the ordinary 
course of the business of the partnership or with the authority of his 
copartners, loss or injury is caused to any person, not being a partner in the 
partnership, or any penalty is incurred, the partnership is liable therefor to the 
same extent as the partner so acting or omitting to act. (1941, c. 374, s. 13.) 

Legal Periodicals. — For comment, “North For comment, “Creating the Legal Monster: 
Carolina’s Limited Liability Company Act: A |The Expansion and Effect of Legal Malpractice 
Legislative Mandate for Professional Limited Liability in North Carolina”, see 18 Campbell 
apne see 29 Wake Forest L. Rev. 857 — L. Rev. 121 (1996). 

4), 

CASE NOTES 

Section Applicable to Law Partnerships. Authority of Partner to Bind Firm. — In 
— The rules set out in this section regarding the absence of authority expressly conferred, a 
partnership tort liability are fully applicable to _ partner’s authority to bind his firm is restricted 
law partnerships. Shelton v. Fairley, 86 N.C. to things done by him within the scope of 
App. 147, 356 S.E.2d 917, cert. denied, 320 N.C. partnership business. Investors Title Ins. Co. v. 
634, 360 S.E.2d 94 (1987). Herzig, 83 N.C. App. 392, 350 S.E.2d 160 
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(1986), rev’d on other grounds, 320 N.C. 770, 
360 S.E.2d 786 (1987). 
Where one partner is sued individually 

for a tort committed by him in the course of 
the partnership business, a judgment would be 
binding upon him individually, and as to the 
partnership property, but not as against the 
other partner individually, though the court 
even after judgment may direct that such other 
partner be brought in and made a party. 
Dwiggins v. Parkway Bus Co., 230 N.C. 234, 52 
S.E.2d 892 (1949). See also § 59-45 and notes 
thereunder. 
Malicious prosecution is not within the 

ordinary course of business of a law part- 
nership. Jackson v. Jackson, 20 N.C. App. 406, 
201 S.E.2d 722 (1974). 

Advising the initiation of a criminal prosecu- 
tion is clearly within the normal range of activ- 
ities for a typical law partnership, but taking 
such action maliciously and without probable 
cause is quite a different matter. A partner who 
gave such advice was either conducting himself 
lawfully and ethically in his relationship with 
his client, in which event neither he nor any of 
his partners would have any liability, or he was 
conducting himself maliciously and unlawfully 
and would not be acting in the ordinary course 
of the partnership business. Whatever may be 
the eventual determination of the conduct, it is 
evident that his partners, who did not autho- 
rize, participate in, or even know about such 
conduct, would not be held responsible for any 
injury the conduct may have caused. Jackson v. 
Jackson, 20 N.C. App. 406, 201 S.E.2d 722 
(1974). 
Action Against Individual Partners for 

Violation of Federal False Claims Act. — In 
an action by the federal government to recover 
from individual partners for alleged violation of 
the False Claims Act, this section did not im- 
pose liability upon one of the partners for a 
false claim filed by the other, since the action 
was against the individual partners and not 
against the partnership. United States v. 
Toepleman, 141 F. Supp. 677 (E.D.N.C. 1956), 
aff'd in part and rewd, 242 F.2d 359 (4th Cir. 

ART. 2. UNIFORM PARTNERSHIP ACT §59-44 

1957), modified, United States v. McNinch, 356 
US, 595, 78.8, Ct. 950% 2b. Ed. 24/1001 (1958). 

Liability of Law Firm for Partner’s Ac- 
tivities. — In order to determine whether 
members of a law firm should be held liable for 
the activities of one of its partners, the court 
should consider (1) the provisions of the instru- 
ment empowering the firm to practice law, such 
as partnership agreements and articles of in- 
corporation, as weil as statutory provisions; (2) 
the construction which our courts have histor- 
ically given the questioned activity or related 
ones; (3) where the partner has acted, or 
seemed to act, with the firm’s authority; this 
includes his position in the firm, the participa- 
tion, if any, by the rest of the firm in the 
disputed activities, and any assurances given 
the client that this transaction would be han- 
dled through the firm; and finally, (4) whether 
the other members of the firm have assented to 
or ratified the acts. Shelton v. Fairley, 86 N.C. 
App. 147, 356 S.E.2d 917, cert. denied, 320 N.C. 
634, 360 S.E.2d 94 (1987). 
Where law firm benefits indirectly from 

partner’s position as executor undertaken 
in his individual capacity, that benefit alone 
is not sufficient to establish partnership liabil- 
ity for those activities. Shelton v. Fairley, 86 
N.C. App. 147, 356 S.E.2d 917, cert. denied, 320 
N.C. 634, 360 S.E.2d 94 (1987). 

Act Done in Ordinary Course of Busi- 
ness. — An issue of material fact was held to 
exist as to whether the act of defendant, in 
executing the title certificate on property 
owned by him and for the purpose of obtaining 
a personal loan for himself was “in the ordinary 
course of the business of the partnership or 
with the authority of his copartners.” Investors 
Title Ins. Co. v. Herzig, 320 N.C. 770, 360 
S.E.2d 786 (1987). 
Quoted in Heath v. Craighill, Rendleman, 

Ingle & Blythe, 97 N.C. App. 236, 388 S.E.2d 
178 (1990). 
Stated in Johnson v. Gill, 235 N.C. 40, 68 

S.E.2d 788 (1952). 
Cited in Keith v. Wilder, 241 N.C. 672, 86 

S.E.2d 444 (1955). 

§ 59-44. Partnership bound by partner’s breach of trust. 

The partnership is bound to make good the loss: 
(1) Where one partner acting within the scope of his apparent authority 

receives money or property of a third person and misapplies it; and 
(2) Where the partnership in the course of its business receives money or 

property of a third person and the money or property so received is 
misapplied by any partner while it is in the custody of the partner- 
ship. (1941, c. 374, s. 14.) 
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§ 59-45. Nature of partner’s liability in ordinary partner- 
ships and in registered limited liability part- 
nerships. 

(a) Except as provided by subsections (al) and (b) of this section, all 
partners are jointly and severally liable for the acts and obligations of the 
partnership. 

(al) Except as provided in subsection (b) of this section, a partner in a 
registered limited liability partnership is not individually lable for debts and 
obligations of the partnership incurred while it is a registered limited lability 
partnership solely by reason of being a partner and does not become liable by 
participating, in whatever capacity, in the management or control of the 
business of the partnership. 

(b) Nothing in this Chapter shall be interpreted to abolish, modify, restrict, 
limit, or alter the law in this State applicable to the professional relationship 
and liabilities between the individual furnishing the professional services and 
the person receiving the professional services, the standards of professional 
conduct applicable to the rendering of the services, or any responsibilities, 
obligations, or sanctions imposed under applicable licensing statutes. A 
partner in a registered limited liability partnership is not individually liable, 
directly or indirectly, including by indemnification, contribution, assessment, 
or otherwise, for the debts, obligations, and liabilities of, or chargeable to, the 
registered limited liability partnership that arise from errors, omissions, 
negligence, malpractice, incompetence, or malfeasance committed by another 
partner or by an employee, agent, or other representative of the partnership; 
provided, however, nothing in this Chapter shall affect the liability of a partner 
of a professional registered limited lability partnership for his or her own 
errors, Omissions, negligence, malpractice, incompetence, or malfeasance com- 
mitted in the rendering of professional services. 

(c) Repealed by Session Laws 1999-362, s. 5, effective October 1, 1999. 
(d) A partner in a registered limited liability partnership is not a proper 

party to proceedings by or against a limited liability partnership, except where 
the object of the proceeding is to enforce a partner’s right against or liability to 
the limited liability partnership. 

(e) The lability of partners of a registered limited liability partnership 
formed and existing under this Chapter shall at all times be determined solely 
and exclusively by this Chapter and the laws of this State. 

(f) If a conflict arises between the laws of this State and the laws of any 
other jurisdiction with regard to the liability of a partner of a registered limited 
liability partnership formed and existing under this Chapter for the debts, 
obligations, and liabilities of the registered limited liability partnership, this 
Chapter and the laws of this State shall govern in determining the liability. 
(1941, c. 374, s. 15; 1958, c. 881; 1993, c. 354, s. 4; 1999-362, s. 5.) 

Cross References. — As to procedure in For comment, “North Carolina’s Limited Li- 
action against partners, see §§ 1-72 and 1-113. ability Company Act: A Legislative Mandate for 
As to liability of limited partner to third par- Professional Limited Liability,” see 29 Wake 
ties, see § 59-303. Forest L. Rev. 857 (1994). 

Legal Periodicals. — For note, “Corporate For comment, “Creating the Legal Monster: 
Law — Limited Liability Company Act, N.C. The Expansion and Effect of Legal Malpractice 
Gen. Stat. §§ 57C-1-01 to 57C-10-07 (1993),” Liability in North Carolina”, see 18 Campbell 
see 72 N.C.L. Rev. 1654 (1994). L. Rev. 121 (1996). 
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CASE NOTES 

Section States Common Law. — The com- 
mon-law rule of joint and several liability of 
partners for a tort committed by one of the 
members of the partnership is incorporated in 
the Uniform Partnership Act, embraced in this 
Article. Dwiggins v. Parkway Bus Co., 230 N.C. 
234, 52 S.E.2d 892 (1949); Johnson v. Gill, 235 
N.C. 40, 68 S.E.2d 788 (1952). 
Each partner is jointly and severally 

liable for a tort committed by one partner in 
the course of the partnership business, and the 
injured person may sue all members of the 
partnership or any one of them at his election. 
Dwiggins v. Parkway Bus Co., 230 N.C. 234, 52 
S.E.2d 892 (1949); Johnson v. Gill, 235 N.C. 40, 

68 S.E.2d 788 (1952). See note to § 59-43. 
Privity to Contract. — It is fundamental 

that all partners are agents of each other, that 
a contract entered into by the agent is a con- 
tract entered into by the principal, and that all 
partners are liable on any contract executed by 
a single partner in the name of the partnership; 
and if a partner may be sued for nonpayment or 
other breach of the contract, he certainly is 
privy to the contract. Barnes v. Campbell Chain 
Co., 47 N.C. App. 488, 267 S.E.2d 388 (1980). 

Each partner in a partnership is jointly and 
severally liable for a tort committed in the 
course of the partnership business, and the 
injured party may sue all members of the 
partnership or any one of them at his election. 
But a partner who is not served with summons 
is not bound beyond his partnership assets. 
Stevens v. Nimocks, 82 N.C. App. 350, 346 
S.E.2d 180, cert. denied, 318 N.C. 511, 349 

S.E.2d 873 (1986), reconsideration denied, 318 
N.C. 702, 351 S.E.2d 760 (1987). 
Actual Notice Is Not Sufficient. — Actual 

notice of a suit against the partnership will not 
cure the requirement that a partner must be 
served with a summons to be held individually 
liable. Stevens v. Nimocks, 82 N.C. App. 350, 
346 S.E.2d 180, cert. denied, 318 N.C. 511, 349 
S.E.2d 873 (1986), reconsideration denied, 318 
N.C. 702, 351 S.E.2d 760 (1987). 
Nor Is Participation in Suit Against 

Partnership. — A partner who participates in 
a malpractice suit by acquainting himself with 
the facts of the pending suit and notifying his 
insurance carrier of the suit does not subject 
himself to individual liability when the Rules of 
Civil Procedure require that he be served with 
process individually before being held individ- 
ually liable. Stevens v. Nimocks, 82 N.C. App. 
350, 346 S.E.2d 180, cert. denied, 318 N.C. 511, 
349 S.E.2d 873 (1986), reconsideration denied, 

318 N.C. 702, 351 S.E.2d 760 (1987). 
Or Verification of Answer. — Defendant 

partner’s verification of original answer where 
he was sued in his partnership capacity did not 
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subject him to individual liability. Stevens v. 
Nimocks, 82 N.C. App. 350, 346 S.E.2d 180, 
cert. denied, 318 N.C. 511, 349 S.E.2d 873 

(1986), reconsideration denied, 318 N.C. 702, 
351 $8.E.2d 760 (1987). 
Notice Held Sufficient. — Where defen- 

dants, who were general partners, were sued 
individually, and the prayer for relief asked for 
enforcement of arbitration award against all 
defendants jointly and severally, the individual 
defendants were on notice that plaintiff’s com- 
plaint sought to hold them individually liable 
for any award made in the arbitration; with 
that knowledge, defendants filed an answer 
requesting that the action be stayed pending 
determination of the claims in the arbitration 
proceeding; therefore, defendants were on no- 
tice that the arbitration proceeding would af- 
fect them individually, and not only as part- 
ners, even though the defendants were not 
named individually in the arbitration proceed- 
ing. George W. Kane, Inc. v. Bolin Creek West 
Assocs., 95 N.C. App. 135, 381 S.E.2d 832 
(1989). 
Burden of Proof Where Partner Did Not 

Sign in Name of Partnership. — Where one 
partner did not sign either a promissory note or 
mortgage in the name of the alleged partner- 
ship, the plaintiff had the burden of showing 
either that (1) that partner was acting on 
behalf of the partnership when he executed the 
note and mortgage and the other partner had 
authorized his acts, or (2) the other partner, 
with knowledge of the note and mortgage, rat- 
ified his acts. Hines v. Arnold, 103 N.C. App. 31, 
404 S.E.2d 179 (1991). 
Repayment of Note out of Partnership 

Funds. — Regardless of whether a note was 
signed by the parties as individuals or as part- 
ners, its legal effect was the same. Neverthe- 
less, in a dissolution action, where it appeared 
that the note was executed in furtherance of the 
partnership, and that there may have been 
partnership funds available to satisfy it, the 
court should have determined the nature of the 
note and ordered it repaid out of partnership 
funds if possible. Ludwig v. Walter, 75 N.C. 
App. 584, 331 S.E.2d 177 (1985). 
General Partner Not Held Personally 

Liable. — General partner who was not made 
a party to the defendant’s counterclaim or 
served with a copy of a summons, could not be 
held personally lable for the judgment against 
the partnership. Post & Front Properties, Ltd. 
v. Roanoke Constr. Co., 117 N.C. App. 93, 449 
S.E.2d 765 (1994). 
Applied in NCNB Nat’! Bank v. O’Neill, 102 

N.C. App. 3138, 401 S.E.2d 858 (1991). 
Quoted in Brewer v. Elks, 260 N.C. 470, 133 

S.E.2d 159 (1963); Econo-Travel Hotel Corp. v. 
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Taylor, 45 N.C. App. 229, 262 S.E.2d 869 (1980); Cited in Stevens v. Lawyers Mut. Liab. Ins. 
Hinshaw v. Wright, 105 N.C. App. 158, 412 Co., 789 F.2d 1056 (4th Cir. 1986). 
S.E.2d 138 (1992); Harrell Oil Co. of Mount 
Airy v. Case, 142. N.C. App. 485, 543 S.E.2d 522 

(2001). 

§ 59-46. Partner by estoppel. 

(a) When a person, by words spoken or written, by conduct, or by contract, 
represents himself, or consents to another representing him to anyone, as a 
partner in an existing partnership or with one or more persons not actual 
partners, he is liable to any such person to whom such representation has been 
made, who has, on the faith of such representation, given credit to the actual 
or apparent partnership, and if he has made such representation or consented 
to its being made in a public manner, he is liable to such person, whether the 
representation has or has not been made or communicated to such person so 
giving credit by or with the knowledge of the apparent partner making the 
representation or consenting to its being made. 

(1) When a partnership liability results, he is liable as though he were an 
actual member of the partnership. 

(2) When no partnership liability results, he is liable jointly with the 
other persons, if any, so consenting to the contract or representation 
as to incur liability, otherwise separately. 

(b) When a person has been thus represented to be a partner in an existing 
partnership, or with one or more persons not actual partners, he is an agent of 
the persons consenting to such representation to bind them to the same extent 
and in the same manner as though he were a partner in fact, with respect to 
persons who rely upon the representation. Where all the members of the 
existing partnership consent to the representation, a partnership act or 
obligation results; but in all other cases it is the joint act or obligation of the 
person acting and the persons consenting to the representation. (1941, c. 374, 
SYLLGMLO7 SNe TO.) 

Legal Periodicals. — For comment, “Creat- Effect of Legal Malpractice Liability in North 
ing the Legal Monster: The Expansion and Carolina”, see 18 Campbell L. Rev. 121 (1996). 

CASE NOTES 

The filing of partnership tax returns is It is essential that the party estopped shall 
“significant” evidence of the existence of a have made a representation by words or acts 
partnership and may constitute an admission and that someone shall have acted on the faith 
against interest by a party who denies the of this representation in such a way that he 
existence of a partnership after having signed a cannot without damage withdraw from the 
partnership return. Magers v. Thomas (In re transaction. Volkman v. DP Assocs., 48 N.C. 
Vannoy), 176 Bankr. 758 (Bankr. M.D.N.C. App. 155, 268 S.E.2d 265 (1980). 
1994). Evidence that son was authorized to 
Nature of Liability. — This section pro- write checks on father’s corporate ac- 

vides for a form of liability more akin to that of | count did not constitute, in the absence of 
apparent authority than to estoppel. Volkman _ other fundamental requisites, a partnership in 
v. DP Assocs., 48 N.C. App. 155, 268 S.E.2d 265 _ fact. In the absence of representations made by 
(1980). the defendant personally to third-party credi- 
The essentials of equitable estoppel or tors and of any expression of consent on the 

estoppel in pais are a representation, either part of the defendant to his son that the son 
by words or conduct, made to another, who could represent him to be a partner, there was 
reasonably believing the representation to be no evidentiary support for plaintiff’s contention 
true, relies upon it, with the result that he that representations were made in a public 
changes his position to his detriment. Volkman manner, so that under these circumstances, the 
v. DP Assocs., 48 N.C. App. 155, 268 S.E.2d 265 evidence was not sufficient to warrant submit- 
(1980). ting the case to the jury upon the theory of 
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partnership by estoppel. H-K Corp. v. Chance, 
25 N.C. App. 61, 212 S.E.2d 34 (1975). 
Defendant’s communications with in- 

surance agents regarding the acquisition of 
insurance policies for her ex-husband’s farm 
business did not amount to a representation of 
her partnership status so as to estop her from 
subsequently denying same. Plaintiff’s agents 

ART. 2. UNIFORM PARTNERSHIP ACT §59-48 

dealt with defendant as an agent for the farm 
and could not later claim that defendant was 
anything other than a representative. G.R. Lit- 
tle Agency, Inc. v. Jennings, 88 N.C. App. 107, 
362 S.E.2d 807 (1987). 

Cited in DuBose Steel, Inc. v. Faircloth, 59 
N.C. App. 722, 298 S.E.2d 60 (1982). 

§ 59-47. Liability of incoming partner. 

A person admitted as a partner into an existing partnership is liable for all 
the obligations of the partnership arising before his admission as though he 
had been a partner when such obligations were incurred, except that this 
hability shall be satisfied only out of partnership property. (1941, c. 374, s. 17.) 

Part 4. Relations of Partners to One Another. 

§ 59-48. Rules determining rights and duties of partners. 

The rights and duties of the partners in relation to the partnership shall be 
determined, subject to any agreement between them, by the following rules: 

(1) Each partner shall be repaid his contributions, whether by way of 
capital or advances to the partnership property and share equally in 
the profits and surplus remaining after all liabilities, including those 
to partners, are satisfied; and must contribute towards the losses, 
whether of capital or otherwise, sustained by the partnership accord- 
ing to his share in the profits. 

(2) The partnership must indemnify every partner in respect of payments 
made and personal liabilities reasonably incurred by him in the 
ordinary and proper conduct of its business, or for the preservation of 
its business or property. 

(3) A partner, who in aid of the partnership makes any payment or 
advance beyond the amount of capital which he agreed to contribute, 
shall be paid interest from the date of the payment or advance. 

(4) A partner shall receive interest on the capital contributed by him only 
from the date when repayment should be made. 

(5) All partners have equal rights in the management and conduct of the 
partnership business. 

(6) No partner is entitled to remuneration for acting in the partnership 
business, except that a surviving partner is entitled to reasonable 
compensation for his services in winding up the partnership affairs. 

(7) No person can become a member of a partnership without the consent 
of all the partners. 

(8) Any difference arising as to ordinary matters connected with the 
partnership business may be decided by a majority of the partners; 
but no act in contravention of any agreement between the partners 
may be done rightfully without the consent of all the partners. (1941, 
Geo loa eS.) 

Cross References. — As to rights and lia- ation of North Carolina’s Limited Liability Cor- 
bilities of limited partners, see § 59-301 et seq. 

Legal Periodicals. — For article, “The Cre- 
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poration Act,” see 32 Wake Forest L. Rev. 179 
(1997): 
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CASE NOTES 

“Milk base” owned by defendant and 
used by dairy partnership was a “contri- 
bution” to the partnership property as contem- 
plated by subdivision (1) of this section. Halsey 
v. Choate, 27 N.C. App. 49, 217 S.E.2d 740, cert. 
denied, 288 N.C. 730, 220 S.E.2d 350 (1975). 
Where insurance proceeds were joint 

venture property of church and day care 
and were sufficient to cover plaintiffs’ claims 
arising from accident with church van, the 

§ 59-49. Partnership books. 

church was not entitled to indemnity or contri- 
bution as the church incurred no “personal 
liabilities” and made no “personal payments’; 
rather, the joint venture incurred the liabilities 
and the insurance maintained for its protection 
covered the settlement payment. Jones v. Shoji, 
336 N.C. 581, 444 S.E.2d 203 (1994). 

Cited in Jones v. Shoji, 110 N.C. App. 48, 428 
S.E.2d 865 (1993). 

The partnership books shall be kept, subject to any agreement between the 
partners, at the principal place of business of the partnership, and every 
partner shall at all times have access to and may inspect and copy any of them. 
(1941, c. 374, s. 19.) 

§ 59-50. Duty of partners to render information. 

Partners shall render on demand true and full information of all things 
affecting the partnership to any partner or the legal representative of any 
deceased partner or partner under legal disability. (1941, c. 374, s. 20.) 

§ 59-51. Partner accountable as a fiduciary. 

(a) Every partner must account to the partnership for any benefit, and hold 
as trustee for it any profits derived by him without the consent of the other 
partners from any transaction connected with the formation, conduct or 
liquidation of the partnership or from any use by him of its property. 

(b) This section applies also to the representatives of a deceased partner 
engaged in the liquidation of the affairs of the partnership as the personal 
representatives of the last surviving partner. (1941, c. 374, s. 21.) 

Cross References. — As to criminal liabil- 
ity for appropriation of partnership funds by 
partner, see §§ 14-97 and 14-98. 

CASE NOTES 

Applicability. — Although this section does 
not extend a partner’s fiduciary duty to actions 
connected with the formation of the partner- 
ship, it expressly applies to “every partner.” 
There is no indication that it applies beyond 
this context to individuals who agree to but 
never actually form a partnership. Silverman v. 
Miller, 155 Bankr. 362 (Bankr. E.D.N.C. 1993). 
When one partner wrongfully takes 

§ 59-52. Right to an account. 

partnership funds and uses them to buy or 
improve property, his copartners may charge 
the property with a constructive trust in favor 
of the partnership to the extent of the partner- 
ship funds used in its purchase or improve- 
ment. McGurk v. Moore, 234 N.C. 248, 67 
S.E.2d 53 (1951). 

Cited in Church v. Carter, 94 N.C. App. 286, 
380 S.E.2d 167 (1989). 

Any partner shall have the right to a formal account as to partnership 
affairs: 

(1) Ifhe is wrongfully excluded from the partnership business or posses- 
sion of its property by his copartners, 
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(2) If the right exists under the terms of any agreement, 
(3) As provided by G.S. 59-51, 
(4) Whenever other circumstances render it just and reasonable. (1941, c. 

374, s. 22.) 

CASE NOTES 

Equitable jurisdiction is practically exclu- 
sive in proceedings for an account and settle- 
ment of partnership affairs, including suits for 
an accounting and settlement of the firm’s 
affairs between the copartners themselves. 
Casey v. Grantham, 239 N.C. 121, 79 S.E.2d 
735 (1954). 
Cause of Action for Accounting Stated. 

— Allegations of a partner that the other part- 
ner had usurped complete control and exclusive 
possession of the books, records and entire 
assets of the partnership and was squandering 
its earnings and assets, and had refused, after 
demand, to account to plaintiff for any share of 
the profits or earnings of the business, were 
held to state a cause of action for an accounting 
between the partners. Casey v. Grantham, 239 

N.C, 121, 79.S.E.2d 735 (1954). 

Accounting Properly Ordered. — <Ac- 
counting properly ordered where (1) the evi- 
dence was sufficient to establish the existence 
of a partnership involving the parties, (2) by 
filing a claim against the defendants, the plain- 
tiff expressed his intent to dissolve the partner- 
ship, and (3) the defendants admitted that they 
had not paid a partnership profit share to the 
plaintiff. Dean v. Manus Homes, Inc., 143 N.C. 

App. 549, 546 S.E.2d 160 (2001). 

Applied in Silverman v. Miller, 155 Bankr. 
362 (Bankr. E.D.N.C. 1993). 

Cited in Campbell v. Miller, 274 N.C. 143, 

161 S.E.2d 546 (1968); Church v. Carter, 94 

N.C. App. 286, 380 S.E.2d 167 (1989). 

§ 59-53. Continuation of partnership beyond fixed term. 

(a) When a partnership for a fixed term or particular undertaking is 
continued after the termination of such term or particular undertaking 
without any express agreement, the rights and duties of the partners remain 
the same as they were at such termination, so far as is consistent with a 
partnership at will. 

(b) A continuation of the business by the partners or such of them as 
habitually acted therein during the term, without any settlement or liquida- 
tion of the partnership affairs, is prima facie evidence of a continuation of the 
partnership. (1941, c. 374, s. 23.) 

Part 5. Property Rights of a Partner. 

§ 59-54. Extent of property rights of a partner. 

The property rights of a partner are: 
(1) His right in specific partnership property, 
(2) His interest in the partnership, and 
(3) His right to participate in the management. (1941, c. 374, s. 24.) 

Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 

poration Act,” see 32 Wake Forest L. Rev. 179 
C1997): 

CASE NOTES 

Deed of trust executed by debtor did not 
create a security interest in the partnership 
interest of debtor in partnership property; the 
trustee, was entitled to avoid such deed of trust 
to the extent that the deed of trust was alleged 
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to create a security interest in the partnership 
interest of debtor. Magers v. Thomas (In re 
Vannoy), 176 Bankr. 758 (Bankr. M.D.N.C. 
1994). 
Applied in Simmons v. Quick-Stop Food 
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Mart, Inc., 307 N.C. 33, 296 S.E.2d 275 (1982). 
Cited in Ewing v. Caldwell, 243 N.C. 18, 89 

S.E.2d 774 (1955). 

CH. 59. PARTNERSHIP 859-55 

§ 59-55. Nature of a partner’s right in specific partnership 
property. 

(a) A partner is co-owner with his partners of specific partnership property 
holding as a tenant in partnership. 

(b) The incidents of this tenancy are such that: 
(1) A partner, subject to the provisions of this Act and to any agreement 

between the partners, has an equal right with his partners to possess 
specific partnership property for partnership purposes; but he has no 
right to possess such property for any other purpose without the 
consent of his partners. 

(2) A partner’s right in specific partnership property is not assignable 
except in connection with the assignment of rights of all the partners 
in the same property. 

(3) A partner’s right in specific partnership property is not subject to 
attachment or execution, except on a claim against the partnership. 
When partnership property is attached for a partnership debt the 
partners, or any of them, or the representatives of a deceased partner, 
cannot claim any right under the homestead or exemption laws. 

(4) On the death of a partner his right in specific partnership property 
vests in the surviving partner or partners, except where the deceased 
was the last surviving partner, when his right in such property vests 
in his legal representative. Such surviving partner, or partners, or the 
legal representative of the last surviving partner, has no right to 
possess the partnership property for any but a partnership purpose. 

(5) A partner’s right in specific partnership property is not subject to 
dower, curtesy, or allowances to widows, heirs, or next of kin. (1941, c. 
374, s. 25; 2000-140, s. 101(n).) 

Cross References. — As to survivor in joint 
tenancy for partnership purposes, see § 41-2. 

Editor’s Note. — Session Laws 2000-140, s. 
101(n), effective July 21, 2000, provided that 
the Revisor of Statutes should change the term 
“Article” to “Act” wherever it occurred in G:S. 

59-33, 59-41, 59-55, and 59-58. The change was 
made in subdivision (b)(1). 

Legal Periodicals. — For article on joint 
ownership of corporate securities in North 
Carolina, see 44 N.C.L. Rev. 290 (1966). 

CASE NOTES 

Partners Protected by § 45-21.36. — Each 
partner, though certainly not enjoying the tra- 
ditional rights of owners, holds a property in- 
terest sufficient to invoke the protection of 
§ 45-21.36. If it were otherwise, mortgagees 
could avoid the requirements of § 45-21.36 
when foreclosing on property owned by a part- 
nership simply by suing the partners for a 
deficiency. NCNB Nat?! Bank v. O’Neill, 102 
N.C. App. 313, 401 S.E.2d 858 (1991). 
Assignment by one partner of all his 

rights in the partnership to a stranger does 
not affect the rights of the other partner who is 
not a party to such assignment, and such as- 
signment cannot transfer title to partnership 
property. Smithfield Oil Co. v. Furlonge, 257 
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N.C. 388, 126 S.E.2d 167 (1962). 

The extent to which a partner may 
transfer or assign his interest in specific 
partnership property is controlled and 
limited by subparagraph (2); the effect of 
this provision is to invalidate or render void an 
assignment by a partner of his interest in 
specific partnership property if such assign- 
ment is not joined in by the other partners. 
Magers v. Thomas (In re Vannoy), 176 Bankr. 
758 (Bankr. M.D.N.C. 1994). 

Personal Policy Did Not Cover Partner- 
ship Property. — Cargo van involved in acci- 
dent was not general partner’s property for 
purposes of coverage under his personal blan- 

ket excess policy; because the cargo van was 
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owned, maintained, and used by partnership on 
behalf of partnership business, the exception to 
the business pursuits exclusion did not apply 
and no coverage was provided by the policy. 
Harleysville Mut. Ins. Co. v. Packer, 60 F.3d 
1116 (4th Cir. 1995). 
Property Not Deeded to Partner Still 

Owned by Partnership. — Where partners 
dissolved their partnership and did not wind up 
the partnership affairs, parcel of property 
which was inadvertently not deeded to one 
partner continued to be owned by the partner- 
ship. McGahren v. First Citizens Bank & Trust 

ART. 2. UNIFORM PARTNERSHIP ACT §59-57 

Co., 111 F.3d 1159 (4th Cir. 1997), cert. denied, 
522 U.S. 950, 118 S. Ct. 369, 189 L. Ed. 2d 287 
(1997), aff'd, 165 F.3d 19 (4th Cir. 1998), cert. 
denied, 526 U.S. 1066, 119 S. Ct. 1458, 143 L. 

Ed. 2d 544 (1999). 

Applied in Prentzas v. Prentzas, 260 N.C. 

101, 113 S.E.2d 678 (1963); Simmons v. Quick- 
Stop Food Mart, Inc., 307 N.C. 33, 296 S.E.2d 
275 (1982). 

Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
S.E.2d 774 (1955); DOT v. Nelson Co., 127 N.C. 
App. 365, 489 S.E.2d 449 (1997). 

§ 59-56. Nature of partner’s interest in the partnership. 

A partner’s interest in the partnership is his share of the profits and surplus, 
and the same is personal property. (1941, c. 374, s. 26.) 

CASE NOTES 

The interest of partners in the partner- 
ship is personal property, even though part 
of the partnership assets is real estate. Hence, 
upon the death of the partners, their respective 
personal representatives were properly made 
parties to prosecute and defend an action for an 
accounting and proper application of partner- 
ship property on behalf of their intestates. 
Bright v. Williams, 245 N.C. 648, 97 S.E.2d 247 

(1957). 
Partner’s Interest Not Subject to Statute 

of Frauds. — A partner’s interest in partner- 
ship assets — including real property — is a 
personal property interest. As such, it is not 
subject to the statute of frauds. Potter v. Home- 
stead Preservation Ass’n, 330 N.C. 569, 412 
S.E.2d 1 (1992). 
However, land owned individually by 

one who entered into a partnership could 
not become a partnership asset absent 
some written agreement sufficient to satisfy 
the statute of frauds, despite § 59-40(c), which 

recognizes that title to real property may be in 
the name of one or more, but not all, of the 
partners, and this section, which makes a part- 
ner’s interest in partnership property, even real 
property, a personal property interest. Ludwig 
v. Walter, 75 N.C. App. 584, 331 S.E.2d 177 
(1985). 
Deed of Trust Did Not Create a Security 

Interest. — Where financing statements were 
not filed in either the office of the Secretary of 
State or the office of the Register of Deeds in the 
county of the debtor’s place of business, with 
the result that no security interest in debtor’s 
partnership interest was perfected prior to the 
commencement of his Chapter 7 case, even if 
the deed of trust had been intended to create a 
security interest in debtor’s partnership inter- 
est, it would be avoidable by the trustee and 
ineffective. Magers v. Thomas (In re Vannoy), 
176 Bankr. 758 (Bankr. M.D.N.C. 1994). 
Cited in Ewing v. Caldwell, 243 N.C. 18, 89 

S.E.2d 774 (1955). 

§ 59-57. Assignment of partner’s interest. 

(a) A conveyance by a partner of his interest in the partnership does not of 
itself dissolve the partnership, nor, as against the other partners in the 
absence of agreement, entitle the assignee, during the continuance of the 
partnership, to interfere in the management or administration of the partner- 
ship business or affairs, or to require any information or account of partnership 
transactions, or to inspect the partnership books; but it merely entitles the 
assignee to receive in accordance with his contract the profits to which the 
assigning partner would otherwise be entitled. 

(b) In case of a dissolution of the partnership, the assignee is entitled to 
receive his assignor’s interest and may require an account from the date only 
of the last account agreed to by all the partners. (1941, c. 374, s. 27.) 
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Cross References. — As to assignment of a 
limited partnership interest, see § 59-701 et 

seq. 

CH. 59. PARTNERSHIP §59-59 

CASE NOTES 

Deed of trust executed by debtor did not 
create a security interest in the partner- 
ship interest of debtor in partnership 
property; the trustee, was entitled to avoid 
such deed of trust to the extent that the deed of 

trust was alleged to create a security interest in 
the partnership interest of debtor. Magers v. 
Thomas (In re Vannoy), 176 Bankr. 758 (Bankr. 
M.D.N.C. 1994). 

§ 59-58. Partner’s interest subject to charging order. 

(a) On due application to a competent court by any judgment creditor of a 
partner, the court which entered the judgment, order or decree, or any other 
court, may charge the interest of the debtor partner with payment of the 
unsatisfied amount of such judgment debt with interest thereon; and may then 
or later appoint a receiver of his share of the profits, and of any other money 
due or to fall due to him in respect of the partnership, and make all other 
orders, directions, accounts and inquiries which the debtor partner might have 
made, or which the circumstances of the case may require. 

(b) The interest charged may be redeemed at any time before foreclosure, or 
in case of a sale being directed by the court may be purchased without thereby 
causing a dissolution: 

(1) With separate property, by any one or more of the partners, or 
(2) With partnership property, by any one or more of the partners with the 

consent of all the partners whose interests are not so charged or sold. 
(c) Nothing in this Act shall be held to deprive a partner of his right, if any, 

under the exemption laws, as regards his interest in the partnership. (1941, c. 
374, s. 28; 2000-140, s. 101(n).) 

Cross References. — As to liability of lim- 
ited partner to third parties, see § 59-303. 

Editor’s Note. — Session Laws 2000-140, s. 
101(n), effective July 21, 2000, provided that 

the Revisor of Statutes should change the term 
“Article” to “Act” wherever it occurred in G.S. 

59-338, 59-41, 59-55, and 59-58. The change was 
made in subsection (c). 

Part 6. Dissolution and Winding Up. 

§ 59-59. Dissolution defined. 

The dissolution of a partnership is the change in the relation of the partners 
caused by any partner ceasing to be associated in the carrying on as 
distinguished from the winding up of the business. (1941, c. 374, s. 29.) 

Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 

poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 

CASE NOTES 

Applied in H-K Corp. v. Chance, 25 N.C. 
App. 61, 212 S.E.2d 34 (1975). 

Quoted in Simmons v. Quick-Stop Food 
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Mart, Inc., 307.N.C. 33, 296 S.E.2d 275 (1982). 

Cited in Baker v. Rushing, 104 N.C. App. 
240, 409 S.E.2d 108 (1991). 
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§ 59-60. Partnership not terminated by dissolution. 

On dissolution the partnership is not terminated, but continues until the 
winding up of partnership affairs is completed. (1941, c. 374, s. 30.) 

CASE NOTES 

Continuance of Lease as Partnership Af- 
fair. — Where legal title to the property re- 
mains in a dissolved partnership, a lease under 
which one party is named tenant continues as a 
partnership affair. The partnership affairs 
thereby are incomplete, and the partnership, 
though dissolved, has not yet “terminated.” 
Simmons v. Quick Stop Food Mart, Inc., 56 N.C. 
App. 105, 286 S.E.2d 807, rev'd on other 
grounds, 307 N.C. 33, 296 S.E.2d 275 (1982). 
Property Not Deeded to Partner Still 

Owned by Partnership. — Where partners 
dissolved their partnership and did not wind up 
the partnership affairs, parcel of property 

which was inadvertently not deeded to one 
partner continued to be owned by the partner- 
ship. McGahren v. First Citizens Bank & Trust 
Co., 111 F.3d 1159 (4th Cir. 1997), cert. denied, 
522 U.S. 950, 118 S. Ct. 369, 139 L. Ed. 2d 287 
(1997), aff'd, 165 F.3d 19 (4th Cir. 1998), cert. 
denied, 526 U.S. 1066, 119 S. Ct. 1458, 143 L. 
Ed. 2d 544 (1999). 

Stated in Campbell v. Miller, 274 N.C. 143, 
161 S.E.2d 546 (1968). 
Cited in Simmons v. Quick-Stop Food Mart, 

Inc., 307 N.C. 33, 296 S.E.2d 275 (1982); Baker 
v. Rushing, 104 N.C. App. 240, 409 S.E.2d 108 
(1991). 

§ 59-61. Causes of dissolution. 

Dissolution is caused: 
(1) Without violation of the agreement between the partners, 

a. By the termination of the definite term or particular undertaking 
specified in the agreement, 

b. By the express will of any partner when no definite term or 
particular undertaking is specified, 

c. By the express will of all partners who have not assigned their 
interests or suffered them to be charged for their separate debts, 
either before or after the termination of any specific term or 
particular undertaking, 

d. By the expulsion of any partner from the business bona fide in 
accordance with such a power conferred by the agreement be- 
tween the partners; 

(2) In contravention of the agreement between the partners, where the 
circumstances do not permit a dissolution under any other provision 
of this section, by the express will of any partner at any time; 

(3) By any event which makes it unlawful for the business of the 
partnership to be carried on or for the members to carry it on in 
partnership; 

(4) 
provides otherwise; 
By the death of any partner, unless the partnership agreement 

(5) By the bankruptcy of any partner or the partnership; 
(6) By decree of court under G.S. 59-62. (1941, c. 374, s. 31; 1943, c. 384.) 

CASE NOTES 

Termination. — Under the Uniform Part- (1950); Ewing v. Caldwell, 243 N.C. 18, 89 
nership Act, “termination” is used to designate 
the point in time when all the partnership 
affairs are wound up. Crosby v. Bowers, 87 N.C. 
App. 338, 361 S.E.2d 97 (1987). 

The death of a partner ordinarily dis- 
solves the partnership as of that date. In re 
Estate of Johnson, 232 N.C. 59, 59 S.E.2d 223 
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S.E.2d ».774. (1955). See. also, . Bank. .v. 
Hollingsworth, 185 N.C. 556, 47 S.E. 618 
(1904); Walker v. Miller, 139 N.C. 448, 52 S.E. 
125 (1905). 
Absent Agreement to the Contrary. — In 

the absence of an express agreement to the 
contrary, every partnership is dissolved by the 
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death of one of the partners. Bennett v. Anson 
Bank & Trust Co., 265 N.C. 148, 143 S.E.2d 312 

(1965). 
Distinction Between Partnership for In- 

definite Period and One for Specified 
Term as Concerns Dissolution. — According 
to the majority view, the only difference, so far 
as concerns the rights of dissolution by one 
partner, between a partnership for an indefi- 
nite period and one for a specified term, is that 
in the case of a partnership for a definite term 
a dissolution before the expiration of the stipu- 
lated time is a breach of agreement which 
subjects such partner to a claim for damages for 
breach of contract if the dissolution is not 
justified, whereas the dissolution of a partner- 
ship at will affords the other partner no ground 
for complaint; in either case, the action of one 
partner actually dissolves the partnership. 
Campbell v. Miller, 274 N.C. 143, 161 S.E.2d 
564 (1968). 
The significance of a partnership being 

one at will, i.e., without any definite term or 
undertaking to be accomplished, is that the 
termination by the election of a partner is not a 
breach of contract. Having the legal right to 
terminate, it would seem that there is no lia- 
bility for its exercise whatever the motive, and 
whatever may be the injurious consequences to 
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copartners who have neglected to protect them- 
selves by an agreement to continue for a defi- 
nite term. Campbell v. Miller, 274 N.C. 143, 161 
S.E.2d 546 (1968). 

Unilateral Dissolution of a Partnership 
at Will. — A partnership at will, i.e., without 
any definite term or undertaking to be accom- 
plished, can be dissolved by operation of law, 
upon any partner’s unequivocal expression of 
an intent and desire to dissolve the partner- 
ship, without violating the partnership agree- 
ment. Sturm v. Goss, 90 N.C. App. 326, 368 
S.E.2d 399 (1988). 

Filing of a lawsuit constituted an un- 
equivocal expression of intent to dissolve, 
and, assuming the will to dissolve was not 
expressed by any partner earlier, the partner- 
ship was automatically dissolved on that date. 
Thus, a judicial decree of dissolution would 
have been superfluous, and the trial court’s 
failure to declare the partnership dissolved was 
not error. Sturm v. Goss, 90 N.C. App. 326, 368 
S.E.2d 399 (1988). 

Applied in Langdon v. Hurdle, 17 N.C. App. 
530, 195 S.E.2d 72 (1973); Simmons v. Quick- 
Stop Food Mart, Inc., 307 N.C. 33, 296 S.E.2d 

275 (1982); Cole v. Graves, 101 N.C. App. 396, 
399 S.E.2d 136 (1991). 

§ 59-62. Dissolution by decree of court. 

(a) On application by or for a partner the court shall decree a dissolution 
whenever: 

(1) A partner has been adjudicated incompetent or is shown to be of 
unsound mind, 

(2) A partner becomes in any other way incapable of performing his part 
of the partnership contract, 

(3) A partner has been guilty of such conduct as tends to affect prejudi- 
cially the carrying on of the business, 

(4) Apartner wilfully or persistently commits a breach of the partnership 
agreement, or otherwise so conducts himself in matters relating to the 
partnership business that it is not reasonably practicable to carry on 
the business in partnership with him, 

(5) The business of the partnership can only be carried on at a loss, 
(6) Other circumstances render a dissolution equitable. 

(b) On the application of the purchaser of a partner’s interest under G.S. 
59-57 and 59-58: 

(1) After the termination of the specified term or particular undertaking, 
(2) At any time if the partnership was a partnership at will when the 

interest was assigned or when the charging order was issued. 
(c) The name of a registered limited liability partnership becomes available 

for use by another entity as provided in G.S. 55D-21. (1941, c. 374, s. 32; 1985, 
c. 589, s. 29; 2001-358, s. 41; 2001-387, ss. 173, 175(a); 2001-413, s. 6; 2001-487, 
s. 107(b).) 

Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 

section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
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or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s..173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 

ART. 2. UNIFORM PARTNERSHIP ACT §59-63 

ing on or after that date. 

Effect of Amendments. — Session Laws 
2001-358, s. 41, effective January 1, 2002, and 
applicable to documents submitted for filing on 
or after that date, added subsection (c). 

Session Laws 2001-487, s. 107(b), effective 
December 16, 2001, amends this section as 
amended by Session Laws 2001-358, s. 41, by 
substituting “partnership” for “company” in 
subsection (c). 

CASE NOTES 

Filing of a lawsuit constituted an un- 
equivocal expression of intent to dissolve, 
and, assuming the will to dissolve was not 
expressed by any partner earlier, the partner- 
ship was automatically dissolved on that date. 
Thus, a judicial decree of dissolution would 
have been superfluous, and the trial court’s 
failure to declare the partnership dissolved was 
not error. Sturm v. Goss, 90 N.C. App. 326, 368 
S.E.2d 399 (1988). 
Allegations Held Sufficient Predicate for 

Dissolution. — Where a complaint alleged the 
existence of a partnership and a conspiracy to 
deprive plaintiff partner of possession and con- 
trol of the partnership assets pursuant to which 
defendant partner had transferred all the part- 
nership property to defendant transferee, and 
sought a settlement and an accounting of the 

partnership affairs, the allegations were a suf- 
ficient predicate for the dissolution of the part- 
nership, entitling plaintiff to an accounting and 
proper application of all the partnership prop- 
erty. Bright v. Williams, 245 N.C. 648, 97 
S.E.2d 247 (1957). 

Order of Dissolution Upheld. — An order 
of dissolution, having been prayed for and not 
resisted, and the court’s order having resolved 
all differences between the parties regarding 
liability to each other, as well as having re- 
solved that the partnership would conduct no 
further business, undoubtedly was appropriate. 
Ludwig v. Walter, 75 N.C. App. 584, 331 S.E.2d 
177 (1985). 

Cited in Church v. Carter, 94 N.C. App. 286, 
380 S.E.2d 167 (1989). 

§ 59-63. General effect of dissolution on authority of part- 
ner. 

Except so far as may be necessary to wind up partnership affairs or to 
complete transactions begun but not then finished, dissolution terminates all 
authority of any partner to act for the partnership, 

(1) With respect to the partners, 
a. When the dissolution is not by the act, bankruptcy or death of a 

partner; or 
b. When the dissolution is by such act, bankruptcy or death of a 

partner, in cases where G.S. 59-64 so requires, 
(2) With respect to persons not partners, as declared in G.S. 59-65. (1941, 

€ O14, Stios,) 

CASE NOTES 

Breach of Partnership Agreement as 
Prerequisite to Judicial Dissolution. — 
The statute does not require a breach of the 
partnership agreement as a prerequisite to 
judicial dissolution. Crosby v. Bowers, 87 N.C. 
App. 338, 361 S.E.2d 97 (1987). 
Termination. — Under the Uniform Part- 

nership Act, “termination” is used to designate 

ol 

the point in time when all the partnership 
affairs are wound up. Crosby v. Bowers, 87 N.C. 
App. 338, 361 S.E.2d 97 (1987). 

Sale of partnership assets upon dissolu- 
tion is an act appropriate for winding up. 
Simmons v. Quick-Stop Food Mart, Inc., 307 
N.C. 33, 296 S.E.2d 275 (1982). 
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§ 59-64. Right of partner to contribution from copartners 
after dissolution. 

Where the dissolution is caused by the act, death or bankruptcy of a partner, 
each partner is liable to his copartners for his share of any liability created by 
any partner acting for the partnership as if the partnership had not been 
dissolved unless 

(1) The dissolution being by act of any partner, the partner acting for the 
partnership had knowledge of the dissolution, or 

(2) The dissolution being by the death or bankruptcy of a partner, the 
partner acting for the partnership had knowledge or notice of the 
death or bankruptcy. (1941, c. 374, s. 34.) 

CASE NOTES 

Applied in Ludwig v. Walter, 75 N.C. App. 
584 331.0.i.20 Li 7, C1930), 

§ 59-65. Power of partner to bind partnership to third 
persons after dissolution; publication of notice 
of dissolution. 

(a) After dissolution a partner can bind the partnership except as provided 
in subsection (c) 

(1) By any act appropriate for winding up partnership affairs or complet- 
ing transactions unfinished at dissolution; 

(2) By any transaction which would bind the partnership if dissolution 
had not taken place, provided the other party to the transaction 
a. Had extended credit to the partnership prior to dissolution and had 

no knowledge or notice of the dissolution; or 
b. Though he had not so extended credit, had nevertheless known of 

the partnership prior to dissolution, and, having no knowledge or 
notice of dissolution, the fact of dissolution had not been pub- 
lished at least once a week for four successive weeks in some 
newspaper qualified for legal advertising in each county in which 
the partnership business was regularly carried on, or if no such 
newspaper is published in the county, posted for 30 days at the 
courthouse and three other public places in the county. 

(b) The liability of a partner under subdivision (a)(2) shall be satisfied out of 
partnership assets alone when such partner had been prior to dissolution 

(1) eqepony as a partner to the person with whom the contract is made; 
an 

(2) So far unknown and inactive in partnership affairs that the business 
reputation of the partnership could not be said to have been in any 
degree due to his connection with it. 

(c) The partnership is in no case bound by any act of a partner after 
dissolution 

(1) Where the partnership is dissolved because it is unlawful to carry on 
the business, unless the act is appropriate for winding up partnership 
affairs; or 

(2) Where the partner has become bankrupt; or 
(3) Where the partner has no authority to wind up partnership affairs; 

except by a transaction with one who 
a. Had extended credit to the partnership prior to dissolution and had 

no knowledge or notice of his want of authority; or 
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b. Had not extended credit to the partnership prior to dissolution, 
and, having no knowledge or notice of his want of authority, the 
fact of his want of authority has not been advertised in the 
manner provided for advertising the fact of dissolution in subdi- 
vision (a)(2)b. 

(d) Nothing in this section shall affect the liability under G.S. 59-46 of any 
person who after dissolution represents himself or consents to another repre- 
senting him as a partner in a partnership engaged in carrying on business. 
(2947 60°9 14)'s7 35) T95 Lc r381y S21 

Legal Periodicals. — For brief comment on 
the 1951 amendment, see 29 N.C.L. Rev. 409 

(1950). 

CASE NOTES 

Applied in Ludwig v. Walter, 75 N.C. App. Quoted in Simmons v. Quick-Stop Food 
584, 331 S.E.2d 177 (1985). Mart, Inc., 307 N.C. 33, 296 S.E.2d 275 (1982). 

§ 59-66. Effect of dissolution on partner’s existing liabil- 
ity. 

(a) The dissolution of the partnership does not of itself discharge the 
existing liability of any partner. 

(b) A partner is discharged from any existing lability upon dissolution of 
the partnership by an agreement to that effect between himself, the partner- 
ship creditor and the person or partnership continuing the business; and such 
agreement may be inferred from the course of dealing between the creditor 
having knowledge of the dissolution and the person or partnership continuing 
the business. 

(c) Where a person agrees to assume the existing obligations of a dissolved 
partnership, the partners whose obligations have been assumed shall be 
discharged from any liability to any creditor of the partnership who, knowing 
of the agreement, consents to a material alteration in the nature or time of 
payment of such obligations. 

(d) The individual property of a deceased partner shall be liable for all 
obligations of the partnership incurred while he was a partner but subject to 
the prior payment of his separate debts. (1941, c. 374, s. 36.) 

CASE NOTES 

Absent an agreement under § 59-48(1), Stated in Ewing v. Caldwell, 243 N.C. 18, 89 
each partner must contribute towards the S.E.2d 774 (1955). 
losses sustained by the partnership according Cited in Baker v. Rushing, 104 N.C. App. 
to his share of the profits. Longley Supply Co.v. 240, 409 S.E.2d 108 (1991). 
Styron, 26 N.C. App. 55, 214 S.E.2d 777 (1975). 

§ 59-67. Right to wind up. 

Unless otherwise agreed the partners who have not wrongfully dissolved the 
partnership or the legal representative of the last surviving partner, not 
bankrupt, has the right to wind up the partnership affairs; provided, however, 
that any partner, his legal representative or his assignee, upon cause shown, 
may obtain winding up by the court. (1941, c. 374, s. 37.) 
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§ 59-68. Rights of partners to application of partnership 
property. 

(a) When dissolution is caused in any way, except in contravention of the 
partnership agreement, each partner, as against his copartners and all persons 
claiming through them in respect of their interest in the partnership, unless 
otherwise agreed, may have the partnership property applied to discharge its 
liabilities, and the surplus applied to pay in cash the net amount owing to the 
respective partners. But if dissolution is caused by expulsion of a partner, bona 
fide under the partnership agreement, and if the expelled partner is dis- 
charged from all partnership liabilities, either by payment or agreement under 
G.S. 59-66, subsection (b), he shall receive in cash only the net amount due him 
from the partnership. 

(b) When dissolution is caused in contravention of the partnership agree- 
ment the rights of the partners shall be as follows: 

(1) Each partner who has not caused dissolution wrongfully shall have: 
a. All the rights specified in subsection (a) of this section, and 
b. The right, as against each partner who has caused the dissolution 

wrongfully, to damages for breach of the agreement. 
(2) The partners who have not caused the dissolution wrongfully, if they 

all desire to continue the business in the same name, either by 
themselves or jointly with others, may do so, during the agreed term 
for the partnership and for that purpose may possess the partnership 
property, provided they secure the payment by bond approved by the 
court, or pay to any partner who has caused the dissolution wrong- 
fully, the value of his interest in the partnership at the dissolution, 
less any damages recoverable under clause (b)(1)b of this section, and 
in like manner indemnify him against all present or future partner- 
ship liabilities. 

(3) A partner who has caused the dissolution wrongfully shall have: 
a. If the business is not continued under the provisions of subdivision 

(b)(2) all the rights of a partner under subsection (a), subject to 
clause (b)(1)b, of this section, 

b. Ifthe business is continued under subdivision (b)(2) of this section, 
the right as against his copartners and all claiming through them 
in respect of their interests in the partnership, to have the value 
of his interest in the partnership, less any damages caused to his 
copartners by the dissolution, ascertained and paid to him in 
cash, or the payment secured by bond approved by the court, and 
to be released from all existing liabilities of the partnership; but 
in ascertaining the value of the partner’s interest the value of the 
As of the business shall not be considered. (1941, c. 374, s. 

CASE NOTES 

Under the principle of marshaling of 239 N.C. 121, 79 S.E.2d 735 (1945). 
assets, each partner has the right to have the Applied in Ludwig v. Walter, 75 N.C. App. 
partnership property applied to the payment or 584, 331 S.E.2d 177 (1985). 
security of partnership debts, in order to relieve Stated in Ewing v. Caldwell, 243 N.C. 18, 89 
him from personal liability. Casey v.Grantham, S.E.2d 774 (1955). 

§ 59-69. Rights where partnership is dissolved for fraud 
or misrepresentation. 

Where partnership contract is rescinded on the ground of the fraud or 
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‘misrepresentation of one of the parties thereto, the party entitled to rescind is, 
without prejudice to any other right, entitled, 

(1) To a lien on, or right of retention of, the surplus of the partnership 
property after satisfying the partnership liabilities to third persons 
for any sum of money by him for the purchase of an interest in the 
partnership and for any capital or advances contributed by him; and 

(2) To stand, after all liabilities to third persons have been satisfied, in the 
place of the creditors of the partnership for any payments made by 
him in respect of the partnership liabilities; and 

(3) To be indemnified by the person guilty of the fraud or making the 
representation against all debts and liabilities of the partnership. 
(1941, c. 374, s. 39.) 

CASE NOTES 

Assertion of Lien on Partnership Assets 
Based on Claim of Fraud. — While it is well 
settled that each partner has the right to insist 
that partnership assets be applied in payment 
of partnership debts, the right is not, in fact, a 
lien as such, because it is equally well settled 
that a partner has no individual ownership in 
any specific assets of the firm. The right, lien, 

quasi-lien or whatever else it may be called 
does not exist for any practical purpose until 
the affairs of the partnership have to be wound 
up or the share of a partner has to be ascer- 
tained. Such a lien based on fraud does not 
come into existence until actual dissolution 
occurs. Wolfe v. Hewes, 41 N.C. App. 88, 254 
S.E.2d 204 (1979). 

§ 59-70. Rules for distribution. 

In settling accounts between the partners after dissolution, the following 
rules shall be observed, subject to any agreement to the contrary: 

(1) The assets of the partnership are 
a. The partnership property, 
b. The contributions of the partners necessary for the payment of all 

the liabilities specified in subdivision (2) of this section. 
(2) The liabilities of the partnership shall rank in order of payment, as 

follows: 
a. Those owing to creditors other than partners, 
b. Those owing to partners other than for capital and profits, 
c. Those owing to partners in respect of capital, 
d. Those owing to partners in respect of profits. 

(3) The assets shall be applied in the order of their declaration in 
subdivision (1) of this section to the satisfaction of the liabilities. 

(4) The partners shall contribute, as provided by G.S. 59-48, subdivision 
(1) the amount necessary to satisfy the liabilities; but if any, but not 
all, of the partners are insolvent, or, not being subject to process, 
refuse to contribute, the other partners shall contribute their share of 
the liabilities, and, in the relative proportions in which they share the 
profits, the additional amount necessary to pay the liabilities. 

(5) An assignee for the benefit of creditors or any person appointed by the 
court shall have the right to enforce the contributions specified in 
subdivision (4) of this section. 

(6) Any partner or his legal representative shall have the right to enforce 
the contributions specified in subdivision (4) of this section, to the 
extent of the amount which he has paid in excess of his share of the 
liability. 

(7) The individual property of a deceased partner shall be liable for the 
contributions specified in subdivision (4) of this section. 

(8) When partnership property and the individual properties of the 
partners are in possession of a court for distribution, partnership 
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creditors shall have priority on partnership property and separate 
creditors on individual property, saving the rights of lien or secured 
creditors as heretofore. 

(9) Where a partner has become bankrupt or his estate is insolvent the 
claims against the separate property shall rank in the following order: 
a. Those owing to separate creditors, 
b. Those owing to partnership creditors, 
c. Those owing to partners by way of contribution. (1941, c. 374, s. 40.) 

Cross References. — As to distribution of 

assets of and withdrawal from limited partner- 
ship, see §§ 59-504, 59-601 et seq. 

Legal Periodicals. — For note on marshal- 
ing of assets, see 36 N.C.L. Rev. 229 (1958). 

CASE NOTES 

Determination of Liabilities in Receiv- 
ership Proceedings. — When a partner seeks 
a dissolution of a partnership and, with the 
consent of the other partners, a receiver is 
appointed to take possession of partnership 
assets for distribution to the parties entitled 
thereto, the law contemplates a judicial deter- 
mination of the liabilities of the partnership. 
Brewer v. Elks, 260 N.C. 470, 133 S.E.2d 159 

(1963). 
No Distribution to Partners Until Such 

Determination Made. — Until the liabilities 
of the partnership have been determined, there 
can be no distribution to the partners. Brewer v. 

Elks, 260 N.C. 470, 1383 S.E.2d 159 (1963). 
When Judgment Recoverable Against 

Individual Partners. — Where the partner- 
ship assets are insufficient to discharge the 
partnership obligations, claimant may, in the 
proceedings in which a receiver was appointed, 
have judgment against the individual partners 
for the balance of his claim. Brewer v. Elks, 260 

N.C.470, 133'5.b. 20.159: (1963). 

Applied in Benson v. Roberson, 226 N.C. 
103, 36 S.E.2d 729 (1946). 

Cited in Ewing v. Caldwell, 243 N.C. 18, 89 

S.E.2d 774 (1955). 

§ 59-71. Liability of persons continuing the business in 
certain cases. 

(a) When any new partner is admitted into an existing partnership, or when 
any partner retires and assigns (or the representative of the deceased partner 
assigns) his rights in partnership property to two or more of the partners, or to 
one or more of the partners and one or more third persons, if the business is 
continued without liquidation of the partnership affairs, creditors of the first or 
dissolved partnership are also creditors of the partnership so continuing the 
business. 

(b) When all but one partner retire and assign (or the representative of a 
deceased partner assigns) their rights in partnership property to the remain- 
ing partner, who continues the business without liquidation of partnership 
affairs, either alone or with others, creditors of the dissolved partnership are 
also creditors of the person or partnership so continuing the business. 

(c) When any partner retires or dies and the business of the dissolved 
partnership is continued as set forth in subsections (a) and (b) of this section, 
with the consent of the retired partners or the representative of the deceased 
partner, but without any assignment of his right in partnership property, 
rights of creditors of the dissolved partnership and of the creditors of the 
person or partnership continuing the business shall be as if such assignment 
had been made. 

(d) When all the partners or their representatives assign their rights in 
partnership property to one or more third persons who promise to pay the 
debts and who continue the business of the dissolved partnership, creditors of 
the dissolved partnership are also creditors of the person or partnership 
continuing the business. 
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(e) When any partner wrongfully causes a dissolution and the remaining 
partners continue the business under the provisions of G.S. 59-68, subdivision 
(b)(2), either alone or with others, and without liquidation of the partnership 
affairs, creditors of the dissolved partnership are also creditors of the person or 
partnership continuing the business. 

(f) When a partner is expelled and the remaining partners continue the 
business either alone or with others, without liquidation of the partnership 
affairs, creditors of the dissolved partnership are also creditors of the person or 
partnership continuing the business. 

(g) The lability of a third person becoming a partner in the partnership 
continuing the business, under this section, to the creditors of the dissolved 
partnership shall be satisfied out of the partnership property only. 

(h) When the business of a partnership after dissolution is continued under 
any conditions set forth in this section the creditors of the dissolved partner- 
ship, as against the separate creditors of the retiring or deceased partner or the 
representative of the deceased partner, have a prior right to any claim of the 
retired partner or the representative of the deceased partner against the 
person or partnership continuing the business on account of the retired or 
deceased partner’s interest in the dissolved partnership or on account of any 
consideration promised for such interest or for his right in partnership 
property. 

(i) Nothing in this section shall be held to modify any right of creditors to set 
aside any assignment on the ground of fraud. 

(j) The use by the person or partnership continuing the business of the 
partnership name, or the name of a deceased partner as part thereof, shall not 
of itself make the individual property of the deceased partner liable for any 
debts contracted by such person or partnership. (1941, c. 374, s. 41.) 

CASE NOTES 

Where company did not promise to pay Pendergrass v. Card Care, Inc., 333 N.C. 233, 
the creditors of a dissolved partnership, it was 424 S.E.2d 391 (1993). 
not liable under subsection (d) of this section. 

§ 59-72. Rights of retiring partner or estate of deceased 
partner when the business is continued. 

When any partner retires or dies, and the business is continued under any 
of the conditions set forth in G.S. 59-71, subsections (a), (b), (c), (e), (, or G.S. 
59-68, subdivision (b)(2), without any settlement of accounts as between him or 
his estate and the person or partnership continuing the business, unless 
otherwise agreed, he or his legal representative as against such persons or 
partnership may have the value of his interest at the date of dissolution 
ascertained, and shall receive as an ordinary creditor an amount equal to the 
value of his interest in the dissolved partnership with interest, or, at his option 
or at the option of his legal representative, in lieu of interest, the profits 
attributable to the use of his right in the property of the dissolved partnership; 
provided that the creditors of the dissolved partnership as against the separate 
creditors, or the representative of the retired or deceased partner, shall have 
priority on any claim arising under this section, as provided by G.S. 59-71, 
subsection (h). (1941, c. 374, s. 42.) 

§ 59-73. Accrual of actions. 

The right to an account of his interest shall accrue to any partner, or his legal 
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representative, as against the winding up partners or the surviving partners 
or the person or partnership continuing the business, at the date of dissolution, 
in the absence of any agreement to the contrary. (1941, c. 374, s. 43.) 

CASE NOTES 

Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
S.E.2d 774 (1955). 

ARTICLE 2A. 

Conversion and Merger. 

Part 1. General Provisions. 

§ 59-73.1. Definitions. 

As used in this Article: 
(1) “Business entity” means a domestic corporation (including a profes- 

sional corporation as defined in G.S. 55B-2), a foreign corporation 
(including a foreign professional corporation as defined in G.S. 55B- 
16), a domestic or foreign nonprofit corporation, a domestic or foreign 
limited liability company, a domestic or foreign limited partnership, a 
domestic partnership, or any other partnership. 

(2) “Domestic partnership” means a partnership as defined in G.S. 59-36 
that is formed under the laws of this State, including a registered 
limited liability partnership, but excluding a domestic limited part- 
nership. 

(3) “Partnership” means a partnership as defined in G.S. 59-36 whether or 
not formed under the laws of this State including a registered limited 
liability partnership and a foreign limited liability partnership, but 
excluding a domestic limited partnership and a foreign limited 
partnership. (1999-369, s. 4.1; 2001-387, ss. 106, 107.) 

Editor’s Note. — The definitions within 
subdivisions (1) and (2), were enacted by Ses- 
sion Laws 1999-369, s. 4.1, in the reverse order, 
and were redesignated to preserve alphabetical 
order at the direction of the Revisor of Statutes. 

Session Laws 2001-387, s. 175(a) made this 
article effective January 1, 2002. 

Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 

the General Statutes, and this act does not 
create an alternate means for an entity gov- 

erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-387, s. 107, effective January 1, 2002, 
rewrote the section. 

Legal Periodicals. — For “Legislative Sur- 
vey: Business & Banking,” see 22 Campbell L. 
Rev. 253 (2000). 

8§ 59-73.2 through 59-73.6: Recodified as §§ 59-73.20, 59-73.30, 59- 
73.31, 58-73.32, and 59-73.33, respectively, by Session Laws 
2001-387, s. 105(b). 

§ 59-73.7: Recodified as § 59-35.1 by Session Laws 2001-358, s. 9. 

§§ 59-73.8 through 59-73.9: Reserved for future codification purposes. 
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Part 2. Conversion to Domestic Partnership. 

§ 59-73.10. Conversion. 

A business entity other than a domestic partnership may convert to a 
domestic partnership if: 

(1) The conversion is permitted by the laws of the state or country 
governing the organization and internal affairs of the converting 
business entity; and 

(2) The converting business entity complies with the requirements of this 
Part and, to the extent applicable, the laws referred to in subdivision 
(1) of this section. (2001-387, s. 108.) 

Editor’s Note. — Session Laws 2001-387, s. provisions of Article 10 or 65 of Chapter 58 of 
175 (a), made this Part effective January 1, the General Statutes, and this act does not 
2002. create an alternate means for an entity gov- 

Session Laws 2001-387, s. 154(b) provides _ erned by Article 65 of Chapter 58 of the General 
that nothing in this act shall supersede the Statutes to convert to a different business form. 

§ 59-73.11. Plan of conversion. 

(a) The converting business entity shall approve a written plan of conver- 
sion containing: 

(1) The name of the converting business entity, its type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; 

(2) The name of the resulting domestic partnership into which the 
converting business entity shall convert; 

(3) The terms and conditions of the conversion; and 
(4) The manner and basis for converting the interests in the converting 

business entity into interests, obligations, or securities of the result- 
ing domestic partnership or into cash or other property in whole or in 
part. 

The plan of conversion may contain other provisions relating to the conver- 
sion. 

(b) The plan of conversion shall be approved in accordance with the laws of 
the state or country governing the organization and internal affairs of the 
converting business entity. 

(c) After a plan of conversion has been approved as provided in subsection 
(b) of this section but before the articles of conversion become effective, the 
plan of conversion may be amended or abandoned to the extent permitted by 
the laws that govern the organization and internal affairs of the converting 
business entity. (2001-387, s. 108; 2001-487, s. 62(r).) 

Effect of Amendments. — Session Laws _ ticles of conversion” in subsection (c) as enacted 
2001-487, s. 62(r), effective January 1, 2002, by Session Laws 2001-387, s. 108. 

deleted “to domestic partnership” following “ar- 

§ 59-73.12. Filing of articles of conversion by converting 
business entity. 

(a) After a plan of conversion has been approved by the converting business 
entity as provided in G.S. 59-73.11, the converting business entity shall deliver 
articles of conversion to the Secretary of State for filing. The articles of 
conversion shall state: 
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(1) That the domestic partnership is being formed pursuant to a conver- 
sion of another business entity; 

(2) The name of the resulting domestic partnership, a designation of its 
mailing address, and a commitment to file with the Secretary of State 
a statement of any subsequent change in its mailing address; 

(3) The name of the converting business entity, its type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; and 

(4) That a plan of conversion has been approved by the converting 
business entity as required by law. 

If the resulting domestic partnership is to be a registered limited liability 
partnership when the conversion takes effect, then instead of separately filing 
the articles of conversion, the articles of conversion shall be included as part of 
the application for registration filed pursuant to G.S. 59-84.2 in addition to the 
matters otherwise required or permitted by law. 

If the plan of conversion is abandoned after the articles of conversion have 
been filed with the Secretary of State but before the articles of conversion 
become effective, the converting business entity shall deliver to the Secretary 
of State for filing prior to the time the articles of conversion become effective an 
amendment to the articles of conversion withdrawing the articles of conver- 
sion. 

(b) The conversion takes effect when the articles of conversion become 
effective. 

(c) Certificates of conversion shall also be registered as provided in G.S. 
47-18.1. (2001-387, s. 108; 2001-487, s. 62(s).) 

Effect of Amendments. — Session Laws _ the last paragraph of subsection (a) as enacted 
2001-487, s. 62(s), effective January 1, 2002, by Session Laws 2001-387, s. 108. 
deleted “to domestic partnership” at the end of 

§ 59-73.13. Effects of conversion. 

(a) When the conversion takes effect: 
(1) The converting business entity ceases its prior form of organization 

and continues in existence as the resulting domestic partnership; 
(2) The title to all real estate and other property owned by the converting 

business entity continues vested in the resulting domestic partner- 
ship without reversion or impairment; 

(3) All liabilities of the converting business entity continue as liabilities of 
the resulting domestic partnership; 

(4) A proceeding pending by or against the converting business entity may 
be continued as if the conversion did not occur; and 

(5) The interests in the converting business entity that are to be converted 
into interests, obligations, or securities of the resulting domestic 
partnership or into the right to receive cash or other property are 
thereupon so converted, and the former holders of interests in the 
converting business entity are entitled only to the rights provided in 
the plan of conversion. 

The conversion shall not affect the liability or absence of liability of any 
holder of an interest in the converting business entity for any acts, omissions, 
or obligations of the converting business entity made or incurred prior to the 
effectiveness of the conversion. The cessation of the existence of the converting 
business entity in its prior form of organization in the conversion shall not 
constitute a dissolution or termination of the converting business entity. 
f (b) aed the conversion takes effect, the resulting domestic partnership is 
eemed: 
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(1) To agree that it may be served with process in this State for 
enforcement of (i) any obligation of the converting business entity and 
(ii) any obligation of the resulting domestic partnership arising from 
the conversion; and 

(2) To have appointed the Secretary of State as its agent for service of 
process in any such proceeding. Service on the Secretary of State of 
any such process shall be made by delivering to and leaving with the 
Secretary of State, or with any clerk authorized by the Secretary of 
State to accept service of process, duplicate copies of the process and 
the fee required by G.S. 59-35.2. Upon receipt of service of process on 
behalf of a resulting domestic partnership in the manner provided for 
in this section, the Secretary of State shall immediately mail a copy of 
the process by registered or certified mail, return receipt requested, to 
the resulting domestic partnership. If the resulting domestic partner- 
ship is a registered limited lability partnership, the address for 
mailing shall be its principal office or, if there is no principal office on 
file, its registered office. If the resulting domestic partnership is not a 
registered limited liability partnership, the address for mailing shall 
be the mailing address designated pursuant to G.S. 59-73.12(a)(2). 
(2001-387, s. 108; 2001-387, s. 170(c).) 

Effect of Amendments. — Session Laws 

2001-387, s. 170(c), effective January 1, 2002, 

§§ 59-73.14 through 59-73.19: 
poses. 

substituted “G.S. 59-35.2” for “G.S. 59-35.1(f” 

in subdivision (b)(2). 

Reserved for future codification pur- 

Part 3. Conversion of Domestic Partnership. 

§ 59-73.20. Conversion. 

A domestic partnership may convert to a different business entity if: 
(1) The conversion is permitted by the laws of the state or country 

governing the organization and internal affairs of such other business 
entity; and 

(2) The converting domestic partnership complies with the requirements 
of this Part and, to the extent applicable, the laws referred to in 
subdivision (1) of this section. (1999-369, s. 4.1; 2001-387, ss. 105(b), 
109, 110.) 

Editor’s Note. — Session Laws 2001-387, s. 
175(a), made this Part effective January 1, 
2002. 

Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 

create an alternate means for an entity gov- 

erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-387, ss. 105(b) and 110, effective January 
1, 2002, recodified former § 59-73.2 as this 

section, and rewrote the section. 

§ 59-73.21. Plan of conversion. 

(a) The converting domestic partnership shall approve a written plan of 
conversion containing: 

(1) The name of the converting domestic partnership; 
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(2) The name of the resulting business entity into which the domestic 
partnership shall convert, its type of business entity, and the state or 
country whose laws govern its organization and internal affairs; 

(3) The terms and conditions of the conversion; and 
(4) The manner and basis for converting the interests in the domestic 

partnership into interests, obligations, or securities of the resulting 
business entity or into cash or other property in whole or in part. 

The plan of conversion may contain other provisions relating to the conver- 
sion. 

(b) The plan of conversion shall be approved by the domestic partnership in 
the manner provided for the approval of the conversion in a written partner- 
ship agreement or, if there is no such provision, by the unanimous consent of 
its partners. If any partner of the converting domestic partnership has or will 
have personal liability for any existing or future obligation of the resulting 
business entity solely as a result of holding an interest in the resulting 
business entity, then in addition to the requirements of the preceding sentence, 
approval of the plan of conversion by the domestic partnership shall require 
the consent of that partner. The converting domestic partnership shall provide 
a copy of the plan of conversion to each partner of the converting domestic 
partnership at the time provided in a written partnership agreement or, if 
there is no such provision, prior to its approval of the plan of conversion. 

(c) After a plan of conversion has been approved by a domestic partnership 
but before the articles of conversion become effective, the plan of conversion (i) 
may be amended as provided in the plan of conversion, or (ii) may be 
abandoned, subject to any contractual rights, as provided in the plan of 
conversion or written partnership agreement or, if not so provided, as deter- 
mined in the manner necessary for approval of the plan of conversion. 
(2001-387, s. 111; 2001-487, s. 62(t).) 

Effect of Amendments. — Session Laws _ end of item (i) in subsection (c) as enacted by 
2001-487, s. 62(t), effective January 1, 2002, Session Laws 2001-387, s. 111. 
inserted a comma following “conversion” at the 

§ 59-73.22. Articles of conversion. 

(a) After a plan of conversion has been approved by the domestic partner- 
ship as provided in G.S. 59-73.21, converting domestic partnership shall 
deliver artic conversion to the Secretary of State for filing. Th conversion shall 
state: 

(1) The name of the converting domestic partnership; 
(2) The name of the resulting business entity, its type of business entity, 

the state or country whose laws govern its organization and internal 
affairs, and, if the resulting business entity is not authorized to 
transact business or conduct affairs in this State, a designation of its 
mailing address and a commitment to file with the Secretary of State 
a statement of any subsequent change in its mailing address; and 

(3) That a plan of conversion has been approved by the domestic partner- 
ship as required by law. 

(b) If the domestic partnership is converting to a business entity whose 
formation requires the filing of a document with the Secretary of State, then 
notwithstanding subsection (a) of this section the articles of conversion shall be 
included as part of that document and shall contain the information required 
by the laws governing the organization and internal affairs of the resulting 
business entity. 

(c) If the plan of conversion is abandoned after the articles of conversion 
have been filed with the Secretary of State but before the articles of conversion 
become effective, the converting domestic partnership shall deliver to the 
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Secretary of State for filing prior to the time the articles of conversion become 
effective an amendment of the articles of conversion withdrawing the articles 
of conversion. 

(d) The conversion takes effect when the articles of conversion become 
effective. 

(e) Certificates of conversion shall also be registered as provided in G:.S. 
47-18.1. (2001-387, s. 111; 2001-487, s. 62(u).) 

Effect of Amendments. — Session Laws _ of subsection (a) as subsections (b) and (c), and 

2001-487, s. 62(u), effective January 1,2002,in redesignated former subsections (b) and (c) as 
this section as enacted by Session Laws 2001- subsections (d) and (e); and rewrote present 
387, s. 111, designated the last two paragraphs — subsection (b). 

§ 59-73.23. Effects of conversion. 

(a) When the conversion takes effect: 
(1) The converting domestic partnership ceases its prior form of organi- 

zation and continues in existence as the resulting business entity; 
(2) The title to all real estate and other property owned by the converting 

domestic partnership continues vested in the resulting business 
entity without reversion or impairment; 

(3) All liabilities of the converting domestic partnership continue as 
liabilities of the resulting business entity; 

(4) A proceeding pending by or against the converting domestic partner- 
ship may be continued as if the conversion did not occur; and 

(5) The interests in the converting domestic partnership that are to be 
converted into interests, obligations, or securities of the resulting 
business entity or into the right to receive cash or other property are 
thereupon so converted, and the former holders of interests in the 
converting domestic partnership are entitled only to the rights pro- 
vided in the plan of conversion. 

The conversion shall not affect the liability or absence of liability of any 
holder of an interest in the converting domestic partnership for any acts, 
omissions, or obligations of the converting domestic partnership made or 
incurred prior to the effectiveness of the conversion. The cessation of the 
existence of the converting domestic partnership in its form of organization as 
a domestic partnership in the conversion shall not constitute a dissolution or 
termination of the converting domestic partnership. 

(b) If the resulting business entity is not a domestic corporation, a domestic 
limited partnership, or a domestic limited liability company, when the conver- 
sion takes effect the resulting business entity is deemed: 

(1) To agree that it may be served with process in this State for 
enforcement of (i) any obligation of the converting domestic partner- 
ship and (ii) any obligation of the resulting business entity arising 
from the conversion; and 

(2) To have appointed the Secretary of State as its agent for service of 
process in any such proceeding. Service on the Secretary of State of 
any such process shall be made by delivering to and leaving with the 
Secretary of State, or with any clerk authorized by the Secretary of 
State to accept service of process, duplicate copies of the process and 
the fee required by G.S. 59-35.2. Upon receipt of service of process on 
behalf of a resulting business entity in the manner provided for in this 
section, the Secretary of State shall immediately mail a copy of the 
process by registered or certified mail, return receipt requested, to the 
resulting business entity. If the resulting business entity is authorized 
to transact business or conduct affairs in this State, the address for 
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mailing shall be its principal office designated in the latest document 
filed with the Secretary of State that is authorized by law to designate 
the principal office or, if there is no principal office on file, its 
registered office. If the resulting business entity is not authorized to 
transact business or conduct affairs in this State, the address for 
mailing shall be the mailing address designated pursuant to G.S. 
59-73.22(a)(2). (2001-387, ss. 111, 170(c); 2001-487, s. 62(v).) 

Effect of Amendments. — Session Laws 
2001-387, s. 170(c), effective January 1, 2002, 
substituted “G.S. 59-35.2” for “G.S. 59-35.1(f)” 
in subdivision (b)(2) as enacted by Session 
Laws 2001-387, s. 111. 

§§ 59-73.24 through 59-73.29: 
poses. 

Session Laws 2001-487, s. 62(v), effective 
January 1, 2002, substituted “G.S. 59- 
73.22(a)(2)” for “G.S. 59-73.12(a)(2)” at the end 
of subdivision (b)(2) as enacted by Session Laws 
2001-387, s. 111. 

Reserved for future codification pur- 

Part 4. Merger. 

§ 59-73.30. Merger. 

A domestic partnership may merge with one or more other domestic 
partnerships or other business entities if: 

(1) The merger is permitted by laws of the state or country governing the 
organization and internal affairs of each other merging business 
entity; and 

(2) Each merging domestic partnership and each other merging business 
entity comply with the requirements of this Part and, to the extent 
applicable, the laws referred to in subdivision (1) of this section. 
(1999-369, s. 4.1; 2001-387, ss. 105(b), 112.) 

Editor’s Note. — Session Laws 2001-387, s. 
105(b), provides that G.S. 59-73.2, 59-73.3, 59- 
73.4, 59-73.5, and 59-73.6 are recodified as G:S. 
59-73.20, 59-73.30, 59-73.31, 59-73.32, and 59- 
73.33, respectively, in Article 2A of Chapter 59 
of the General Statutes, as enacted by this act. 

Session Laws 2001-387, s. 175(a), made this 
Part effective January 1, 2002. 

Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 

§ 59-73.31. Plan of merger. 

provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 

create an alternate means for an entity goy- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 

2001-387, ss. 105(b) and 112, effective January 

1, 2002, recodified former § 59-73.3 as this 
section. 

(a) Each merging domestic partnership and each other merging business 
entity shall approve a written plan of merger containing: 

(1) For each merging business entity, its name, type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; 

(2) The name of the merging business entity that shall survive the 
merger; 

(3) The terms and conditions of the merger; and 
(4) The manner and basis for converting the interests in each merging 

business entity into interests, obligations, or securities of the surviv- 
ing business entity or into cash or other property in whole or in part. 

The plan of merger may contain other provisions relating to the merger. 
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(b) In the case of a merging domestic partnership, the plan of merger must 
be approved in the manner provided in a written partnership agreement that 
is binding on all the partners for approval of a merger with the type of business 
entity contemplated in the plan of merger or, if there is no provision, by the 
unanimous consent of its partners. If any partner of a merging domestic 
partnership has or will have personal lability for any existing or future 
obligation of the surviving business entity solely as a result of holding an 
interest in the surviving business entity, then in addition to the requirements 
of the preceding sentence, approval of the plan of merger by the domestic 
partnership shall require the consent of that partner. In the case of each other 
merging business entity, the plan of merger must be approved in accordance 
with the laws of the state or country governing the organization and internal 
affairs of such merging business entity. 

(c) After a plan of merger has been approved by the domestic partnership 
but before the articles of merger become effective, the plan of merger (i) may be 
amended as provided in the plan of merger, or (ii) may be abandoned (subject 
to any contractual rights) as provided in the plan of merger or a written 
partnership agreement that is binding on all the partners or, if not so provided, 
as determined by the unanimous consent of the partners. (1999-369, s. 4.1; 
2001-887, ss. 105(b), 112, 113.) 

Effect of Amendments. — Session Laws this section; and inserted the second sentence 

2001-387, ss. 105(b), 112, and 113, effective in subsection (b). 
January 1, 2002, recodified former § 59-73.4 as 

§ 59-73.32. Articles of merger. 

(a) After a plan of merger has been approved by each merging domestic 
partnership and each other merging business entity as provided in G.S. 
59-73.31, the surviving business entity shall deliver articles of merger to the 
Secretary of State for filing. The articles of merger shall set forth: 

(1) The plan of merger; 
(2) For each merging business entity, its name, type of business entity, 

and the state or country whose laws govern its organization and 
internal affairs; 

(3) The name of the surviving business entity and, if the surviving 
business entity is not authorized to transact business or conduct 
affairs in this State, a designation of its mailing address and a 
commitment to file with the Secretary of State a statement of any 
subsequent change in its mailing address; 

(4) A statement that the plan of merger has been approved by each 
merging business entity in the manner required by law; and 

(5) The effective date and time of the merger if it is not to be effective at 
the time of filing of the articles of merger. 

If the plan of merger is amended or abandoned after the articles of merger 
have been filed but before the articles of merger become effective, the surviving 
business entity shall deliver to the Secretary of State for filing prior to the time 
the articles of merger effective become an amendment to the articles of merger 
reflecting the amendment or abandonment of the plan of merger. 

(b) A merger takes effect when the articles of merger become effective. 
(c) Certificates of merger shall also be registered as provided in G.S. 47-18.1. 

(1999-369, s. 4.1; 2001-387, ss. 105(b), 112, 114.) 

Effect of Amendments. — Session Laws ‘“G.S. 59-73.31” for “G.S. 59-73.4” in the intro- 
2001-387, ss. 105(b), 112, and 114, effective ductory language, rewrote subdivision (a)(3), 
January 1, 2002, recodified former § 59-73.5as and in the last paragraph, inserted “after the 
this section; and in subsection (a), substituted articles of merger have been filed but,” deleted 
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“promptly” preceding “shall deliver” and in- 
serted “prior to the time the articles of merger 
become effective.” 

§ 59-73.33. Effects of merger. 

(a) When a merger takes effect: 
(1) Each other merging business entity merges into the surviving busi- 

ness entity, and the separate existence of each merging business 
entity except the surviving business entity ceases; 

(2) The title to all real estate and other property owned by each merging 
business entity is vested in the surviving business entity without 
reversion or impairment; 

(3) The surviving business entity has all labilities of each merging 
business entity; 

(4) A proceeding pending by or against any merging business entity may 
be continued as if the merger did not occur, or the surviving business 
entity may be substituted in the proceeding for a merging business 
entity whose separate existence ceases in the merger; 

(5) The interests in each merging business entity that are to be converted 
into interests, obligations, or securities of the surviving business 
entity or into the right to receive cash or other property are thereupon 
so converted, and the former holders of the interests in each merging 
business entity are entitled only to the rights provided to them in the 
articles of merger or, in the case of former holders of shares in a 
domestic corporation (as defined in G.S. 55-1-40), any rights they may 
have under Article 13 of Chapter 55 of the General Statutes; and 

(6) If the surviving business entity is not a domestic corporation, the 
surviving business entity is deemed to agree that it will promptly pay 
to the dissenting shareholders of any merging domestic corporation 
the amount, if any, to which they are entitled under Article 13 of 
Chapter 55 of the General Statutes and otherwise to comply with the 
requirements of Article 13 as if it were a surviving domestic corpora- 
tion in the merger. 

The merger shall not affect the liability or absence of liability of any holder 
of an interest in a merging business entity for any acts, omissions, or 
obligations of any merging business entity made or incurred prior to the 
effectiveness of the merger. The cessation of separate existence of a merging 
business entity shall not constitute a dissolution or termination of the merging 
business entity. 

(b) If the surviving business entity is not a domestic limited liability 
company, a domestic corporation, a domestic nonprofit corporation, or a 
domestic limited partnership, when the merger takes effect the surviving 
business entity is deemed: 

(1) To agree that it may be served with process in this State in any 
proceeding for enforcement of (i) any obligation of any merging 
domestic limited liability company, domestic corporation, domestic 
nonprofit corporation, domestic limited partnership, or other partner- 
ship as defined in G.S. 59-36 that is formed under the laws of this 
State, Gi) the rights of dissenting shareholders of any merging 
domestic corporation under Article 13 of Chapter 55 of the General 
Statutes, and (iii) any obligation of the surviving business entity 
arising from the merger; and 

(2) To have appointed the Secretary of State as its registered agent for 
service of process in any such proceeding. Service on the Secretary of 
State of any such process shall be made by delivering to and leaving 
with the Secretary of State, or with any clerk authorized by the 
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Secretary of State to accept service of process, duplicate copies of such 
process and the fee required by G.S. 59-35.2 59-35.1(c). Upon receipt 
of service of process on behalf of a surviving business entity in the 
manner provided for in this section, the Secretary of State shall 
immediately mail a copy of the process by registered or certified mail, 
return receipt requested, to the surviving business entity. If the 
surviving business entity is authorized to transact business or con- 
duct affairs in this State, the address for mailing shall be its principal 
office designated in the latest document filed with the Secretary of 
State that is authorized by law to designate the principal office or, if 
there is no principal office on file, its registered office. If the surviving 
business entity is not authorized to transact business or conduct 
affairs in this State, the address for mailing shall be the mailing 
address designated pursuant to G.S. 59-73.32(a)(3). (1999-369, s. 4.1; 
2000-140, s. 52; 2001-358, s. 10(a); 2001-387, ss. 105(b), 112, 115, 
170(c), 173, 175(a).) 

Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

This section was amended several times in 
2001 in the coded bill drafting format provided 
in § 120-20.1. Session Laws 2001-358, s. 10 (a) 
amended subsection (b)(2) of § 59-73.6 by sub- 
stituting “59-35.1(c)” for “59-73.7(c).” The sec- 
tion was then recodified as § 59-73.33 by Ses- 
sion Laws 2001-387, s. 105(b). Without 
referring to the change made by Session Laws 
2001-358 in subsection (b)(2), Session Laws 

2001-387, ss. 115 and 170(c) subsequently 
amended subsection (b)(2) by substituting “59- 

35.1(f)” for “59-73.7(c)” and then substituting 
“59-35.2” for “59-35.1(f).” The fees that were to 
have been in § 59-35.1 (c), as amended in 

Session Laws 2001-358, are now in § 59-35.2. 

The section is set out in the form above at the 
direction of the Revisor of Statutes. 

Effect of Amendments. — Session Laws 
2000-140, s. 52, effective July 21, 2000, rewrote 
subdivision (b)(2). 

Session Laws 2001-358, s. 10(a), effective 
January 1, 2002, and applicable to documents 
submitted for filing on or after that date, sub- 
stituted “G.S. 59-35.1(c)” for “G.S. 59-73.7(c)” in 
subdivision (b)(2) of former § 59-73.6. 

Session Laws 2001-387, ss. 105(b), 112, and 
115, effective January 1, 2002, in subdivision 
(b)(2), recodified former § 59-73.6 as this sec- 
tion; substituted “G.S. 59-35.1(f)” for “G.S. 59- 
73.7(c)” in the second sentence and substituted 
“G.S. 59-73.32(a)(3)” for “subdivision (3) of sub- 
section (d) of this section” in the last sentence; 
and made minor punctuation and _ stylistic 
changes throughout subsection (b). 

Session Laws 2001-387, s. 170(c), effective 
January 1, 2002, substituted “G.S. 59-35.2” for 
“G.S. 59-35.1(f) in subdivision (b)(2) as 
amended by Session Laws 2001-387, s. 115. 

ARTICLE 3. 

Surviving Partners. 

§ 59-74. Surviving partner to give bond. 

Upon the death of any member of a partnership, the surviving partner shall, 
within 30 days, execute before the clerk of the superior court of the county 
where the partnership business was conducted, a bond payable to the State of 
North Carolina, with sufficient surety conditioned upon the faithful perfor- 
mance of his duties in the settlement of the partnership affairs. The amount of 
such bond shall be fixed by the clerk of the court; and the settlement of the 
estate and the liability of the bond shall be the same as under the law 
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governing administrators and their bonds. (1915, c. 22 bisselei2irs: C.5.,°S, 
827%) 

Cross References. — As to death of partner 
causing dissolution of partnership, see § 59-61. 
Legal Periodicals. — For article, “The Cre- 

ation of North Carolina’s Limited Liability Cor- 
poration Act,” see 32 Wake Forest L. Rev. 179 
L997). 

CASE NOTES 

The purpose of this section is limited to 
the protection of those who are interested 
in the property or estate administered by the 
surviving partner, who is required to account to 
them and pay over their interest in case there is 
a surplus after paying the partnership debts. It 
is a trust relationship in which only they have 
a legal interest. Coppersmith v. Upton, 228 
N.C. 545, 46 S.E.2d 565 (1948). 
Coverage of Bond. — The bond required of 

surviving partners by this section is primarily 
for the protection of those interested in the 
deceased partner’s interest in the surplus after 
the partnership has been wound up; such bond 
has no retroactive effect, and does not become 
liable for any maladministration prior to its 
filing. In re Estate of Johnson, 232 N.C. 59, 59 

S.E.2d 223 (1950). 

The giving of a bond cannot be regarded 
as a condition precedent to the mainte- 
nance of an action by a surviving partner, 
since § 59-75 provides an alternative remedy 
upon failure of the surviving partner to give 
bond. Coppersmith v. Upton, 228 N.C. 545, 46 
S.E.2d 565 (1948). 

Objection that surviving partner has 
not filed bond is not available to debtor of 
the estate. Coppersmith v. Upton, 228 N.C. 545, 
46 S.E.2d 565 (1948). 
Applied in Reel v. Boyd, 198 N.C. 214, 151 

S.E. 192 (1930). 

Cited in Ewing v. Caldwell, 243 N.C. 18, 89 
S.E.2d 774 (1955). 

§ 59-75. Effect of failure to give bond. 

Upon the failure of the surviving partner to execute the bond provided for in 
G.S. 59-74, the clerk of the superior court shall, upon application of any person 
interested in the estate of the deceased partner, appoint a collector of the 
partnership, who shall be governed by the same law governing an administra- 
tor of a deceased person. (1915, c. 227, s. 4; C.S., s. 3278.) 

Cross References. — As to administration 

of decedent’s estates, see Chapter 28A. 

CASE NOTES 

Quoted in Coppersmith v. Upton, 228 N.C. 
545, 46 S.E.2d 565 (1948); In re Estate of 
Johnson, 232 N.C. 59, 59 S.E.2d 223 (1950). 

Stated in Ewing v. Caldwell, 243 N.C. 18, 89 
S.E.2d 774 (1955). 

§ 59-76. Surviving partner and personal representative to 
make inventory. 

When a member of any partnership dies the surviving partner, within 60 
days after the death of the deceased partner, together with the personal 
representative of the deceased partner, shall make out a full and complete 
inventory of the assets of the partnership, including real estate, if there be any, 
together with a schedule of the debts and liabilities thereof, a copy of which 
inventory and schedule shall be retained by the surviving partner, and a copy 
thereof shall be furnished to the personal representative of the deceased 
partner. (1901, c. 640; Rev., s. 2540; C.S., s. 3279.) 
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Cross References. — As to joint tenancy in 
partnership property, see § 41-2. 

ART. 3. SURVIVING PARTNERS §59-76 

CASE NOTES 

Upon the death of a partner, his interest 
in the partnership property vests in the 
surviving partner for administration in 
winding up the partnership, and the surviving 
partner stands as a trustee charged with the 
duty of faithful management and accounting to 
those entitled to the deceased partner’s interest 
after the settlement of the debts of the partner- 
ship. In re Estate of Johnson, 232 N.C. 59, 59 

S.E.2d 223 (1950). 
The surviving partner has the duty of closing 

up the partnership affairs, the reduction of 
personal property to cash and the settlement of 
partnership affairs, and title to the personal 
property vests at once in the surviving partner 
and not in the personal representative of the 
deceased partner. Sherrod v. Mayo, 156 N.C. 
144, 72 S.E. 216 (1911). 
Assets Impressed with Trust. — The 

death of a partner, in the absence of any stipu- 
lation in the articles of partnership to the 
contrary, works an immediate dissolution, and 
the title to the assets vests in the surviving 
partner, impressed with a trust to close up the 
partnership business, pay the debts and turn 
over to his personal representative the share of 
the deceased partner. Walker v. Miller, 139 N.C. 
448, 52 S.E. 125 (1905). 

It is the right and duty of a surviving 
partner to close up the affairs of the firm. 
He has the right, therefore, to receive and to 
collect the debts and assets of the partnership, 
and to apply the same toward payment of the 
debts and liabilities of the firm. Weisel v. Cobb, 
114 N.C. 22, 18 S.E. 9438 (1894); Hodgin v. 
Bank, 128 N.C. 110, 38 S.E. 294 (1901). 

After the dissolution of a firm by the death of 
one of the partners, it is the duty of the surviv- 
ing partner to settle up the joint estate in the 
manner most conducive to the interest of all 
persons interested. Calvert v. Miller, 94 N.C. 
600 (1886). 
Creation of New Debts. — A surviving 

partner has no right to create or contract new 

debts binding upon the partnership, except to 
the extent of purchasing new material and 
making new debts so far as may be necessary to 
work up unfinished material and sell the same. 
Howell, Orr & Co. v. Boyd Mfg. Co., 116 N.C. 
806, 22 S.E. 5 (1895). 
Power to Renew or Endorse Note. — A 

surviving partner has no power after dissolu- 
tion to renew or endorse a firm note in the name 
of the firm. Bank v. Hollingsworth, 135 N.C. 
556, 47 S.E. 618 (1904). 
A surviving partner who, more than two 

years after dissolution of the firm, endorsed a 
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note in the firm name for the renewal of out- 
standing notes similarly endorsed, was individ- 

ually liable on such endorsement, though it did 
not bind the firm. Bank v. Hollingsworth, 135 
N.C. 556, 47 S.E. 618 (1904). 
Injunction When There Is Danger of 

Misapplication of Funds. — In case of dan- 
ger of misapplication of partnership funds by 
the surviving partner, the court would cer- 
tainly, in behalf of the representatives of a 
deceased partner, interfere and restrain by in- 
junction the surviving partner from such acts, 
or grant other proper relief; and there is no 
reason why it should not interfere in behalf of a 
creditor in such a case. Hodgin v. Bank, 128 
N.C. 110, 38 S.E. 294 (1901). 
Surviving Partner Held Agent of Execu- 

tor. — Where one of the members of a firm was 
constituted its general managing agent by the 
articles of partnership, and upon the death of 
one partner his executor consented to a contin- 
uance of the business, it was held that the 
manager became the agent of the executor as 
well as of the other surviving member, and a 
demand and refusal to account were necessary 
to terminate the agency and put the statute of 
limitations in operation. Patterson v. Lilly, 90 
N.C. 82 (1884). 
Arrangement Between Distributees and 

Legatees Held a Partnership. — An ar- 
rangement between distributees and legatees 
to permit their property, with the consent and 
cooperation of the representatives of the de- 
ceased partners, to remain in common and to be 
used for their joint benefit, adopting the name 
of the old firm, constituted a partnership. 
Walker v. Miller, 189 N.C. 448, 52 S.E. 125 

(1905). 
Surviving partner of insolvent firm is 

not entitled to have personal property 
exemptions paid out of partnership assets. 
Southern Comm’n Co. v. Porter, 122 N.C. 692, 
30 S.E. 119 (1898). 
Representative of a deceased partner 

cannot be sued while there is a surviving 
partner. Burgwin v. Hostler (2nd Sec.), 1 N.C. 
1541799). 
Competency of Testimony of Surviving 

Partner. — In an action for goods sold to a 
firm, the testimony of one partner, who admit- 
ted his liability by failing to answer, that the 
goods were furnished by the plaintiff on the 
order of the firm, was not competent as against 
the executor of the deceased partner or against 
the firm. Charlotte Oil & Fertilizer Co. v. Rippy, 
124 N.C. 648, 32 S.E. 980 (1899); Moore v. 
Palmer, 132 N.C. 969, 44 S.E. 673 (1903). 
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A surviving partner, who assigned partner- Stated in Ewing v. Caldwell, 243 N.C. 18, 89 
ship property of an insolvent firm to pay his S.E.2d 774 (1955). 
own debts pro rata with those of the firm, could Cited in Bank v. Hodgin, 129 N.C. 247, 39 

not be allowed to testify that he did not thereby S.E. 959 (1901). 
intend to defraud the firm creditors. Southern 
Comm’n Co. v. Porter, 122 N.C. 692, 30 S.E. 119 

(1898). 

§ 59-77. When personal representative may take inven- 
tory; receiver. 

If the surviving partner should neglect or refuse to have such inventory 
made, the personal representative of the deceased partner may have the same 
made in accordance with the provisions of G.S. 59-76. Should any surviving 
partner fail to take such an inventory or refuse to allow the personal 
representative of the deceased partner’s estate to do so, such personal 
representative of the deceased partner’s estate may forthwith apply to a court 
of competent jurisdiction for the appointment of a receiver for such partner- 
ship, who shall thereupon proceed to wind up the same and dispose of the 
assets thereof in accordance with law. (1901, c. 640, s. 2; Rev., s. 2541; C.S., s. 
3280; 2000-140, s. 101(0); 2001-387, s. 116.) 

Editor’s Note. — Session Laws 2001-387, s. Effect of Amendments. — Session Laws 
154(b) provides that nothing in this act shall 2000-140, s. 101(0), effective July 21, 2000, 
supersede the provisions of Article 10 or 65 of inserted “should” following “If the surviving 
Chapter 58 of the General Statutes, and this _ partner” at the beginning of the first sentence. 
act does not create an alternate means for an Session Laws 2001-387, s. 116, effective Jan- 

entity governed by Article 65 of Chapter 58 of wary 1, 2002, substituted “partner should ne- 
the General Statutes to convert to a different — ¢|ect” for “partner neglect.” 
business form. 

CASE NOTES 

Jurisdiction to Appoint Receiver. — _ discounted by the firm, if it appeared that the 
While the clerk of the superior court has no assets of the partnership were sufficient to pay 
jurisdiction to appoint a receiver for a partner- its debts and leave a surplus against the de- 
ship under this section, when the surviving ceased partner’s share, of which the note could 
partners have failed or refused to filethe inven- be charged. Patton v. Carr, 117 N.C. 176, 23 

tory required by § 59-76, the superior court on S.E. 182 (1895). 
appeal from an order of the clerk in the pro- Duty of Assignee to Charge Interest. — 
ceeding acquires jurisdiction to appoint such Where the surviving partner of a firm conveyed 
receiver. In re Estate of Johnson, 232 N.C. 59, _ the assets to an assignee to settle the estate, it 
59 S.E.2d 223 (1950). was the duty of the assignee, notwithstanding a 
Appointment of Receiver When Assignee contrary custom existing in the town where the 

of Surviving Partner Holds for Indefinite business had been conducted, to charge and 
Term. — Where an assignment was made bya ___ collect interest on all good overdue accounts 
surviving partner of an insolvent firm, and the from the end of a year after dissolution of the 
assignee was empowered to continue the busi- partnership, and he was liable to the surviving 
ness for an indefinite term, a receiver could be _ partner for his failure to do so. Weisel v. Cobb, 
appointed to administer the partnership fund 118 N.C. 11, 24 S.E. 782 (1896), rehearing 
among the creditors, even though the deed of denied, 122 N.C. 67, 30 S.E. 312 (1898). 
assignment was not set aside. Southern Liability of Assignee for Interest. — The 
Comm’n Co. v. Porter, 122 N.C. 692, 30S.E.119 assignee of a surviving partner is chargeable 
(1898). with interest on partnership moneys kept by 
Where the surviving partner of a firm him after 12 months from the time he assumed 

was appointed receiver of the firm, he could the trust until he disbursed it. Weisel v. Cobb, 
not maintain an action against one who, as 118N.C. 11, 24 S.E. 782 (1896). 
surety for the accommodation of the deceased Stated in Ewing v. Caldwell, 243 N.C. 18, 89 
partner, endorsed the latter’s note, which was __S.E.2d 774 (1955). 
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§ 59-78. Notice to creditors. 

Every surviving partner, within 30 days after the death of the deceased 
partner, shall notify all persons having claims against the partnership which 
were in existence at the time of the death of the deceased partner, to exhibit the 
same to the surviving partner within six months from the date of first 
publication of such notice. The notice shall be published once a week for four 
consecutive weeks in a newspaper qualified to publish legal advertisements, if 
any such newspaper is published in the county. If there is no newspaper 
published in the county, but there is a newspaper having general circulation in 
the county, then at the option of the surviving partner the notice shall be 
published in the newspaper having general circulation in the county and 
posted at the courthouse or the notice shall be posted at the courthouse and 
four other public places in the county. (1901, c. 640, s. 3; Rev., s. 2542; C.S., s. 
Bee 10D 1) e581) 38.22 1973)-c. 1410 ss" 1)-2:) | 

CASE NOTES 

Where a dissolution of a firm occurs by _ the deceased partner or of the surviving part- 
the death of one of the partners, the giving _ ners for any future contracts made in the name 
of notice of such dissolution is not necessary to of the firm. Bank v. Hollingsworth, 135 N.C. 
prevent liability from attaching to the estate of 556, 47 S.E. 618 (1904). 

§ 59-79. Debts paid pro rata; liens. 

All debts and demands against a copartnership, where one partner has died, 
shall be paid pro rata, except debts which are a specific lien on property 
belonging to the partnership. (1901, c. 640, s. 4; Rev., s. 2548; C.S., s. 3282.) 

CASE NOTES 

Debts Created by Surviving Partner. — Suit Against Accommodation Endorser 
While a surviving partner cannot enter into by Note. — A note executed by a member of a 
contracts or create liabilities which will bind partnership to a third party who, as surety for 

the estate of his deceased partner, yet he is not the accommodation of the maker, endorsed it 
bound to sacrifice the interests of the firm, and and received no benefit from it, could not be 
if he contracts debts, bona fide, for the interest subject of an action at law against the endorser 

of the common property, he may pay them out of by the firm, nor in case of the death of the 
the common fund. Calvert v. Miller, 94 N.C. 600 maker of the note could the surviving partner 
(1886). Gi) 9 : ; 

, $ maintain an action on the note against the 
Payment of Creditors Advancing Funds accommodation endorsers unless the firm was 

to Market Product. — Where a surviving -° ma 
partner has purchased materials and con- spy eeemniis a EN 
tracted new debts to complete unfinished prod- : 
ucts and placed the finished article on the | ASSignment Held Fraudulent as to Cred- 

itors. — Where, in an assignment by a surviv- market, the creditors advancing the necessary ! ‘ 
funds are entitled to payment out of the assets ing partner of an insolvent firm for an indefi- 
of the partnership. Howell, Orr & Co. v. Boyd nite term, assignee had the right to employ 
Mfg. Co., 116 N.C. 806, 22 S.E. 5 (1895). servants, to replenish stock, and to pay out of 

Prior Encumbrance of Surviving Part- the proceeds the firm debts as well as the 
ner. — The claims of a surviving partner upon _ individual debts of the survivor pro rata, as- 
the proceeds of sale of the deceased partner’s signment was fraudulent as against creditors. 

half of the real estate, a mill property, to Southern Comm'n Co. v. Porter, 122 N.C. 692, 
reimburse him to the amount of half the expen- 30 S.E. 119 (1898). 
ditures incurred in the conduct of the joint Bank Not Entitled to Apply Survivor’s 
business and improvements put upon the prop- Deposit to Debts of Firm. — When a bank 
erty, constituted a prior encumbrance and had __ knew that the plaintiff was the only surviving 
to be paid, to the postponement of creditors of | partner of a firm, and that he was making 
the deceased partner. Mendenhall v. Benbow, deposits as such, it had no right to apply them 
84 N.C. 646 (1881). to the payment of a debt created by the part- 
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nership before its dissolution, without the con- 
sent of the depositor. Hodgin v. People’s Nat'l 
Bank, 125 N.C. 503, 34 S.E. 709 (1899). 
Personal Debt as Set-off. — In an action 

brought by a surviving partner for a debt, a 

CH. 59. PARTNERSHIP §59-81 

due to her by a‘deceased member of the firm, 
even though the contract between the latter 
and the defendant was that the debt, being for 
the board of his partner, was to be paid out of 
the assets of the store in which the plaintiff and 

debt due from him may be pleaded as a set-off. 
Hogg’s Ex’rs v. Ashe, 2 N.C. 471 (1797). 

Defendant could not avail herself of a debt 

the defendant were partners. Norment v. 
Johnston, 32 N.C. 89 (1849). 

§ 59-80. Effect of failure to present claim in six months. 

In an action brought on a claim which was not presented within six months 
from the first publication of the general notice to creditors, the surviving 
partner shall not be chargeable for any assets that he may have paid in 
satisfaction of any debts before such action was commenced, nor shall any costs 
be recovered in such action against the surviving partner. (1901, c. 640, s. 5; 
Rev., s. 2544; C.S., s. 3283; 1973, c. 1410, s. 3.) 

§ 59-81. Procedure for purchase by surviving partner. 

(a) Appraisal of Property. — The surviving partner may, if he so desire, 
make application to the clerk of the superior court of the county in which the 
partnership existed, after first giving notice to the executor or administrator of 
the time of the hearing of such application, for the appointment of three 
judicious, disinterested appraisers, one of whom may be named by the 
surviving partner, one by the representative of the deceased partner’s estate, 
and the third named by the two appraisers selected, whose duty it shall be to 
make out under oath a full and complete inventory and appraisement of the 
entire assets of the partnership, including real estate if there be any, together 
with a schedule of the debts and liabilities thereof, and to deliver the same to 
the surviving partner; they shall also deliver a copy to the executor or 
administrator, and file a copy with the clerk of the court. 

(b) Surviving Partner May Purchase. — The surviving partner may, with 
the consent of the executor or administrator of the deceased partner and the 
approval of the clerk of the superior court by whom such executor or 
administrator was appointed, purchase the interest of such deceased partner 
in the partnership assets at the appraised value thereof, including the good 
will of the business, first deducting therefrom the debts and liabilities of the 
partnership, for cash or upon giving to the executor or administrator his 
promissory note or notes, with good approved security, and satisfactory to the 
executor or administrator, for the payment of the interest of such deceased 
partner in the partnership assets. 

(c) Surviving Partner to Give Bond. — In case the Surviving partner shall 
avail himself of the privilege of purchasing such interest as provided for in this 
section, he shall give bond to the executor or administrator with surety for the 
payment of the debts and liabilities of the partnership, and for the performance 
of all contracts for which the partnership is liable. 

(d) Sale of Real Estate. — In case of such sale of the real estate belonging to 
the partnership, the title to the real estate so purchased shall not pass until 
the sale thereof has been reported to and confirmed by the clerk of the superior 
court of the county in which the partnership was located, in a special 
proceeding to which the widow and heirs at law or devisees of the deceased 
Dasa tinae duly made parties. (1901, c. 640, s. 6: Revs? 2545351911562 °CO.8;, 
S. 
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CASE NOTES 

Cited in Lewis v. Boling, 42 N.C. App. 597, 
257 S.E.2d 486 (1979). 

§ 59-82. Surviving partner to account and settle. 

In case the surviving partner shall not avail himself of the privilege of 
purchasing the interest of the deceased partner, he shall, within six months 
from the date of the first publication of notice to creditors, file with the clerk of 
the superior court of the county where the partnership was located, an account, 
under oath, stating his action as surviving partner, and shall come to a 
settlement with the executor or administrator of the deceased partner: 
Provided, that the clerk of the superior court shall have power, upon good cause 
shown, to extend the time within which said final settlement shall be made. 
The surviving partner for his services in settling the partnership estate shall 
receive commissions to be allowed by the court. (1901, c. 640, s. 7; Rev., s. 2546; 
meee, 200, 1947, c, 781: 1957, c.. 783, s. 6; 1973) C2410, S24) 

CASE NOTES 

Division of Partnership Property. — 
There can be no division of partnership prop- 
erty until all the accounts have been taken and 
the clear interest of each partner ascertained. 
Baird v. Baird, 21 N.C. 524 (1837); Mendenhall 
v. Benbow, 84 N.C. 646 (1881). 

Presumption of Equal Interest. — In the 
absence of evidence to the contrary, each part- 
ner is presumed to be equally interested in the 
joint business. State ex rel. Worthy v. Brower, 
93 N.C. 344 (1885). 

If an agreement for a common or special 
partnership appears to have existed between 
parties for the purchase of property, with intent 
to sell the same for the profit of the parties, and 
no express agreement be proved adjusting the 
division or share of the profits, the law extends 
the concern to all the goods purchased by either 
of the parties; the parties are entitled to share 
the profits, without regard to the payments or 
advances made by either for the purpose of 
effecting the purchase, if there can be no con- 
tract as to the amount of the advances to be 
made by them respectively. Taylor v. Taylor & 
Justice, 6 N.C. 70 (1811). 
Note Arising Out of Partnership Busi- 

ness. — In stating an account between an 
executor and the surviving partner of the tes- 
tator, it is not error to charge the surviving 
partner with the value of a note due the testa- 
tor of the plaintiff individually, if such note 
arose from or grew out of the business of the 
partnership business. Royster v. Johnson, 73 
N.C. 474 (1875). 
Surviving Partner to Make Settlement 

with Personal Representative of Deceased 
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Partner. — The deceased partner’s interest 
being personal property, this section requires 
the surviving partner to make settlement with 

the personal representative of the deceased 
partner; furthermore, there is placed upon the 
personal representative of the deceased partner 
the duty to require that a true accounting be 
made either by the surviving partner or by a 
receiver under court supervision. Ewing v. 
Caldwell, 243 N.C. 18, 89 S.E.2d 774 (1955). 

Right of Personal Representative to Sue 
for Accounting. — The right to sue for an 
accounting of the partnership assets and affairs 
upon the death of one of the partners vests 
exclusively in the personal representative of 
the deceased partner. Ewing v. Caldwell, 243 
N.C. 18, 89 S.E.2d 774 (1955). 

Compensation of Surviving Partner. — 
Within the limitation of this section, a surviv- 

ing partner is entitled to reasonable compensa- 
tion for his services in settling up the partner- 
ship business. Royster v. Johnson, 73 N.C. 474 

(1875). 
For case upholding two and one-half percent 

commissions on receipts and disbursements, 
see Weisel v. Cobb, 118 N.C. 11, 24 S.E. 782 

(1896), rehearing dismissed, 122 N.C, 67, 30 

S.E..312 (1898). 
Liability of Surviving Partner for Loss. 

— Where the surviving partner has acted in 
good faith in a fiduciary character he is not 
chargeable with loss. Thompson v. Rogers, 69 
N.C. 357 (1873), 

Cited in Bennett v. Anson Bank & Trust Co., 
265 N.C. 148, 143 S.E.2d 312 (1965). 
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§ 59-83. Accounting compelled. 

In case any surviving partner fails to come to a settlement with the executor 
or administrator of the deceased partner within the time prescribed by law, the 
clerk of the superior court may, at the instance of such executor, administrator 
or other person interested in such deceased partnership estate, cite the 
surviving partners to a final settlement as provided for by law in the case of 
executors and administrators. (1901, c. 640, s. 8; Rev., s. 2547; C.S., s. 3286.) 

§ 59-84. Settlement otherwise provided for. 

When the original articles of partnership in force at the death of any partner 
or the will of a deceased partner make provision for the settlement of the 
deceased partner’s interest in the partnership, and for a disposition thereof 
different from that provided for in this Chapter, the interest of such deceased 
partner in the partnership shall be settled and disposed of in accordance with 
the provisions of such articles of partnership or of such will. (1901, c. 640, s. 6; 
Rev., Ss: 2545:.@ Sais4az50)) 

CASE NOTES 

Applied in Langdon v. Hurdle, 15 N.C. App. Quoted in Cole v. Graves, 101 N.C. App. 396, 
158, 189 S.E.2d 517 (1972). 399 S.E.2d 136 (1991). 

ARTICLE 3A. 

Miscellaneous Provisions. 

§ 59-84.1. Partnership to comply with “assumed name” 
statute; income taxation. 

(a) Every partnership other than a limited partnership shall comply with, 
and be subject to, the provisions of Articles 14 and 15 of Chapter 66 of the 
General Statutes in all cases in which the same are applicable. 

(b) A partnership, including a registered limited liability partnership and a 
foreign limited liability partnership, and a partner of one of these partnerships 
are subject to taxation under Article 4 of Chapter 105 of the General Statutes 
in accordance with their classification for federal income tax purposes. Accord- 
ingly, if any such partnership is classified for federal income tax purposes as a 
C corporation as defined in G.S. 105-131(b)(2) or an S corporationas defined in 
G.S. 105-131(b)(8), the partnership and its partners are subject to tax under 
Article 4 of Chapter 105 of the General Statutes to the same extent as a C 
corporation or an S corporation, as the case may be, and its shareholders. If 
any such partnership is classified for federal income tax purposes as a 
partnership, the partnership and its partners are subject to tax under Article 
4 of Chapter 105 of the General Statutes accordingly. If any such partnership 
is classified for federal income tax purposes as other than a corporation or a 
partnership, the partnership and its partners are subject to tax under Article 
4 of Chapter 105 of the General Statutes in a manner consistent with that 
classification. This section does not require a partnership, including any 
registered limited liability partnership or foreign limited hability partnership 
authorized to transact business in this State, to obtain an administrative 
ruling from the Internal Revenue Service on its classification under the 
Internal Revenue Code. (1951, c. 301) s;9; 199336 304 S95 520012387 .cmL ire 
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Editor’s Note. — Session Laws 1999-362, s. 
6, effective January 1, 2000, and applicable to 
registered limited liability partnerships exist- 
ing on or after that date, added an Article 3B to 
Chapter 59 of the General Statutes. The first 
two sections of Article 3B are §§ 59-84.2 and 

59-84.3, which were previously enacted as part 
of this Article. 

Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 

ART. 3B. REGISTERED LIMITED LIABILITY PARTNERSHIPS §59-84.2 

the General Statutes, and this act does not 
create an alternate means for an entity gov- 

erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-387, s. 117, effective January 1, 2002, 
added “income taxation” to the end of the sec- 
tion heading; and designated the former 
undesignated paragraph as subsection (a) and 
added subsection (b). 

provisions of Article 10 or 65 of Chapter 58 of 

ARTICLE 3B. 

Registered Limited Liability Partnerships. 

§ 59-84.2. Registered limited liability partnerships. 

(a) A partnership whose internal affairs are governed by the laws of this 
State, other than a limited partnership, may become a registered limited 
liability partnership by filing with the Secretary of State an application stating 
all of the following: 

(1) The name of the partnership. 
(2) The street address, and the mailing address if different from the street 

address, of its principal office and the county in which the principal 
office is located. 

(3) The name and street address, and the mailing address if different from 
the street address, of the partnership’s registered agent and regis- 
tered office for service of process. 

(4) The county in this State in which the registered office is located. 
(5) Repealed by Session Laws 2001-387, s. 156(b), effective January 1, 

2002. 
(6) Repealed by Session Laws 2001-387, s. 156(b), effective January 1, 

2002 
(7) The fiscal year end of the partnership. 

(al) The terms and conditions on which a partnership becomes a limited 
lability partnership must be approved in the manner provided in the partner- 
ship agreement; provided, however, if the partnership agreement does not 
contain any such provision, the terms and conditions shall be approved (i) in 
the case of a partnership having a partnership agreement that expressly 
considers obligations to contribute to the partnership, in the manner necessary 
to amend those provisions, or (ii) in any other case, in the manner necessary to 
amend the partnership agreement. 

(b) Repealed by Session Laws 2001-387, s. 156(b), effective January 1, 2002. 
(c) Repealed by Session Laws 2001-387, s. 156(b), effective January 1, 2002. 
(d) Repealed by Session Laws 2001-387, s. 156(b), effective January 1, 2002. 
(e) Repealed by Session Laws 2001-387, s. 156(b), effective January 1, 2002. 
(f) Repealed by Session Laws 2001-387, s. 156(b), effective January 1, 2002. 
(f1) A partnership becomes a registered limited lability partnership when 

its application for registration becomes effective. 
(g) The status of a registered limited liability partnership and the liability 

of its partners is not affected by errors or later changes in the information 
required to be contained in the application for registration. 

(h) A partnership shall promptly amend its registration to reflect any 
change in the information contained in its application for registration, other 
than changes that are properly included in other documents filed with the 
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Secretary of State. A registration is amended by filing a certificate of amend- 
ment with the Secretary of State. The certificate of amendment shall set forth: 

(1) The name of the partnership as reflected on the application. for 
registration. 

(2) The date of filing of the application for registration. 
(3) The amendment to the application for registration. 

(i) Each registered limited lability partnership must maintain a registered 
office and registered agent as required by Article 4 of Chapter 55D of the 
General Statutes and is subject to service on the Secretary of State under that 
Article. 

(j) A partnership may cancel its registration by filing a certificate of 
cancellation with the Secretary of State. The certificate of cancellation shall set 
forth: 

(1) The name of the partnership as reflected on the application for 
registration; 

(2) The date of filing of the application for registration; 
(3) A mailing address to which the Secretary of State may mail a copy of 

any process served on the Secretary of State under this subsection; 
(4) A commitment to file with the Secretary of State a statement of any 

subsequent change in its mailing address; and 
(5) The effective date and time of cancellation if it is not to be effective at 

the time of filing the certificate. 
Cancellation of registration terminates the authority of the partnership’s 

registered agent to accept service of process, notice, or demand, and appoints 
the Secretary of State as agent to accept service on behalf of the partnership 
with respect to any action or proceeding based upon any cause of action arising 
in this State, or arising out of business transacted in this State, during the 
time the partnership was registered as a registered limited liability partner- 
ship. Service on the Secretary of State of any such process, notice, or demand 
shall be made by delivering to and leaving with the Secretary of State, or with 
any clerk authorized by the Secretary of State to accept service of process, 
duplicate copies of such process, notice, or demand and the fee required by G:S. 
09-35.2. Upon receipt of process, notice, or demand in the manner provided in 
this section, the Secretary of State shall immediately mail a copy of the 
process, notice, or demand by registered or certified mail, return receipt 
requested, to the partnership at the mailing address designated pursuant to 
this subsection. (1993, c. 354, s. 5; 1999-362, ss. 6, 7; 2000-140, ss. 53, 101(p); 
2001-358, s. 51(a); 2001-387, ss. 118, 156, 173, 175(a); 2001-413, s. 6.) 

Editor’s Note. — Session Laws 1999-362, s. 

6, effective January 1, 2000, and applicable to 
registered limited liability partnerships exist- 
ing on or after that date, added the Article 3B 
heading. The first two sections of Article 3B are 
§§ 59-84.2 and 59-84.3, which had been part of 
Article 3A. 

Session Laws 2001-358, s. 53, provided that 
the act, which amended this section, was effec- 
tive October 1, 2001, and applicable to docu- 
ments submitted for filing on or after that date. 
Section 173 of Session Laws 2001-387 changed 
the effective date of Session Laws 2001-358 
from October 1, 2001, to January 1, 2002. 
Section 6 of Session Laws 2001-413, effective 
September 14, 2001, added a sentence to s. 
175(a) of Session Laws 2001-387, making s. 173 
of that act effective when it became law (August 
26, 2001). As a result of these changes, the 
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amendment by Session Laws 2001-358 is effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date. 

Session Laws 2001-387, s. 118 had amended 
this section. However, s. 156(a) of c. 387 re- 
pealed s. 118, contingent upon the enactment of 
Session Laws 2001-358. Session Laws 2001-358 
was enacted August 10, 2001. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
1999-362, s. 7, effective January 1, 2000, and 
applicable to registered limited liability part- 
nerships existing on or after that date, rewrote 
the section. 
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Session Laws 2000-140, ss. 53 and 101(p), 

effective July 21, 2000, rewrote subsection (h) 
and added subsection (i). 

Session Laws 2001-358, s. 51(a), effective 
January 1, 2002, and applicable to documents 
submitted for filing on or after that date, re- 
wrote subsection (i). 

Session Laws 2001-387, s. 156(b), effective 
January 1, 2002, rewrote the section. 

Legal Periodicals. — For comment, “How 

ART. 3B. REGISTERED LIMITED LIABILITY PARTNERSHIPS §59-84.4 

the Uniform Partnership Act Determines Ulti- 
mate Liability for a Claim Against a General 
Partnership and Provides for the Settling of 
Accounts Between Partners,” see 17 Campbell 
L. Rev. 333 (1995). 

For comment, “Creating the Legal Monster: 
The Expansion and Effect of Legal Malpractice 
Liability in North Carolina”, see 18 Campbell 
L. Rev. 121 (1996). 

§ 59-84.3. Name of registered limited liability partner- 
ships. 

A registered limited liability partnership’s name must meet the require- 
ments of G.S. 55D-20 and G.S. 55D-21. (1993, c. 354, s. 5; 1999-362, ss. 6, 8; 
2001-358, s. 39; 2001-387, ss. 173, 175(a); 2001-413, s. 6.) 

Editor’s Note. — Session Laws 1999-362, s. 

6, effective January 1, 2000, and applicable to 
registered limited partnerships existing on or 
after that date, added an Article 3B to Chapter 
59 of the General Statutes and included this 
section, which was previously enacted, as part 
of this Article. 

Session Laws 2001-358, s. 53, provided that 
the act, which amended this section, was effec- 
tive October 1, 2001, and applicable to docu- 
ments submitted for filing on or after that date. 
Section 173 of Session Laws 2001-387 changed 
the effective date of Session Laws 2001-358 
from October 1, 2001, to January 1, 2002. 
Section 6 of Session Laws 2001-413, effective 
September 14, 2001, added a sentence to s. 
175(a) of Session Laws 2001-387, making s. 173 
of that act effective when it became law (August 
26, 2001). As a result of these changes, the 

amendment by Session Laws 2001-358 is effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date. 

Effect of Amendments. — Session Laws 
1999-362, s. 8, effective January 1, 2000, and 
applicable to registered limited liability part- 
nerships existing on or after that date, inserted 
“‘imited liability partnership’ or” and “‘L.L.P’, 
TS LEP ole OF ee 

Session Laws 2001-358, s. 39, effective Jan- 
uary 1, 2002, and applicable to documents 
submitted for filing on or after that date, sub- 
stituted “meet the requirements of G.S. 55D-20 
and G.S. 55D-21” for “contain the words ‘regis- 
tered limited liability partnership’ or ‘limited 
liability partnership’ or the abbreviation 
Pe Oh. Lee bie or  RLLP* as’ the. last 
words or letters of its name.” 

§ 59-84.4. Annual report for Secretary of State. 

(a) Each registered limited liability partnership and each foreign limited 
liability partnership authorized to transact business in this State shall deliver 
to the Secretary of State for filing an annual report, in a form prescribed by the 
Secretary of State, that sets forth all of the following: 

(1) The name of the registered limited liability partnership or foreign 
limited liability partnership and the state or country under whose law 
it is formed. 

(2) The street address, and the mailing address if different from the street 
address, of the registered office, the county in which the registered 
office is located, and the name of its registered agent at that office in 
this State, and a statement of any change of the registered office or 
registered agent, or both. 

(3) The street address and telephone number of its principal office. 
(4) A brief description of the nature of its business. 
(5) The fiscal year end of the partnership. 

If the information contained in the most recently filed annual report has not 
changed, a certification to that effect may be made instead of setting forth the 
information required by subdivisions (2) through (4) of this subsection. The 
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Secretary of State shall make available the form required to file an annual 

report. 
(b) Information in the annual report must be current as of the date the 

annual report is executed on behalf of the registered limited liability partner- 
ship or the foreign limited liability partnership. 

(c) The annual report shall be delivered to the Secretary of State by the 
fifteenth day of the fourth month following the close of the registered or foreign 
limited liability partnership’s fiscal year. 

(d) If an annual report does not contain the information required by this 
section, the Secretary of State shall promptly notify the reporting registered or 
foreign limited liability partnership in writing and return the report to it for 
correction. If the report is corrected to contain the information required by this 
section and delivered to the Secretary of State within 30 days after the 
effective date of notice, it is deemed to be timely filed. 

(e) Amendments to any previously filed annual report may be filed with the 
Secretary of State at any time for the purpose of correcting, updating, or 
augmenting the information contained in the annual report. 

(f) The Secretary of State may revoke the registration of a registered limited 
liability partnership or foreign limited liability partnership if the Secretary of 
State determines that: 

(1) The registered limited liability partnership or foreign limited liability 
partnership has not paid, within 60 days after they are due, any 
penalties, fees, or other payments due under this Chapter; 

(2) The registered limited liability partnership or foreign limited liability 
partnership does not deliver its annual report to the Secretary of 
State on or before the date it is due; 

(3) The registered limited liability partnership or foreign limited lability 
partnership has been without a registered agent or registered office in 
this State for 60 days or more; or 

(4) The registered limited liability partnership or foreign limited liability 
partnership does not notify the Secretary of State within 60 days of 
the change, resignation, or discontinuance that its registered agent or 
registered office has been changed, that its registered agent has 
resigned, or that its registered office has been discontinued. 

(g) If the Secretary of State determines that one or more grounds exist 
under subsection (f) of this section for revoking the registration of the 
registered limited liability partnership or foreign limited liability partnership, 
the Secretary of State shall mail the registered limited liability partnership or 
foreign limited liability partnership written notice of that determination. If, 
within 60 days after the notice is mailed, the registered limited liability 
partnership or foreign limited liability partnership does not correct each 
ground for revocation or demonstrate to the reasonable satisfaction of the 
Secretary of State that each ground does not exist, the Secretary of State shall 
revoke the registration of a registered limited liability partnership or foreign 
limited liability partnership by signing a certificate of revocation that recites 
the ground or grounds for revocation and its effective date. The Secretary of 
State shall file the original certificate of revocation and mail a copy to the 
registered limited liability partnership or foreign limited liability partnership. 

(h) A registered limited liability partnership or foreign limited liability 
partnership whose registration is revoked under this section may apply to the 
Secretary of State for reinstatement. If, at the time the registered limited 
liability partnership applies for reinstatement, the name of the registered 
limited liability partnership is not distinguishable from the name of another 
entity authorized to be used under G.S. 55D-21, then the registered limited 
liability partnership must change its name to a name that is distinguishable 
upon the records of the Secretary of State from the name of the other entity 
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before the Secretary of State may prepare a certificate of reinstatement. The 
procedures for reinstatement and for the appeal of any denial of the registered 
limited lability partnership or foreign limited liability partnership’s applica- 
tion for reinstatement shall be the same procedures applicable to business 
corporations under G.S. 55-14-22, 55-14-23, and 55-14-24. The effect of 
reinstatement of a limited liability partnership shall be the same as for a 
corporation under G.S. 55-14-22. (1999-362, s. 9; 2001-387, s. 119; 2001-390, s. 
13.) 

Editor’s Note. — Session Laws 1999-362,s. 1999, in subsection (h), substituted “reinstate- 
38, made this section effective January 1, 2000, ment” for “reinstatement not later than five 

and applicable to registered limited liability years after the effective date of the revocation” 
partnerships and foreign limited liability part- at the end of the first sentence, and added the 
nerships whose fiscal year ends on or after that second and fourth sentences. 
date. Session Laws 2001-387, effective January 1, 

Effect of Amendments. — Session Laws 2002, deleted the former last sentence of sub- 
2001-390, s. 13, effective August 26, 2001, and section (c), which read: “The annual report 
applicable retroactively to applications for re- | must be accompanied by a fee of two hundred 
instatement made on or after December 1, dollars ($200.00).” 

ARTICLE 4. 

Business under Assumed Name Regulated. 

§§ 59-85 through 59-88: Transferred to §§ 66-68 to 66-71 by Session 
Laws 1951, c. 381, s. 7. 

§ 59-89: Transferred to § 66-72 by Session Laws 1951, c. 381, s. 8. 

ARTICLE 4A. 

Foreign Limited Liability Partnerships. 

§ 59-90. Law governing foreign limited liability partner- 
ship. 

(a) The law of the state or jurisdiction under which a foreign limited liability 
partnership is formed governs relations among the partners and between the 
partners and the partnership and the liability of partners for obligations of the 
partnership. 

(b) A foreign limited liability partnership may not be denied a statement of 
foreign registration by reason of any difference between the law under which 
the partnership was formed and the law of this State. 

(c) Astatement of foreign registration does not authorize a foreign limited 
liability partnership to engage in any business or exercise any power that a 
partnership may not engage in or exercise in this State as a registered limited 
liability partnership. (1999-362, s. 10.) 

Editor’s Note. — Session Laws 1999-362, s. effective date, was already registered with the 

38, made this article effective January 1, 2000, Secretary of State as a registered limited liabil- 
and applicable to foreign limited liability part- _ity partnership shall not be required to register 
nerships transacting business in this State on anew as a foreign limited liability partnership 
or after that date, except that any foreign under G.S. 59-91. 
limited liability partnership that, as of that 
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§ 59-91. Statement of foreign registration. 

(a) Before transacting business in this State, a foreign limited liability 
partnership must file an application for registration as a foreign limited 
liability partnership. The application must contain: 

(1). The name of the foreign limited liability partnership that satisfies the 
requirements of the state or other jurisdiction under whose law it is 
formed and meets the requirements of Article 3 of Chapter 55D of the 
General Statutes. 

(2) The street address, and the mailing address if different from the street 
address, of the partnership’s principal office, and the county in which 
the principal office is located. 

(3) The name and street address, and the mailing address if different from 
the street address, for the partnership’s registered agent and regis- 
tered office for service of process, and the county in which the 
registered office is located. 

(4), (5) Repealed by Session Laws 2001-387, s. 157(b), effective January 
e002: 

(6) The fiscal year end of the partnership. 
The foreign limited liability partnership shall deliver with the completed 

application a certificate of existence, or a document with similar import, duly 
authenticated by the Secretary of State or other official having custody of the 
records of registered limited liability partnerships in the state or country 
under whose law it is registered. 

(b) Each foreign limited liability partnership maintaining a statement of 
foreign registration in this State must maintain a registered office and 
registered agent as required by Article 4 of Chapter 55D of the General 
Statutes and is subject to service on the Secretary of State under that Article. 

(c) through (g) Repealed by Session Laws 2001-387, s. 157(b), effective 
January 1, 2002. 

(h) A foreign limited liability partnership authorized to transact business in 
this State shall be subject to the provisions of G.S. 59-84.4 regarding annual 
reports and revocation of registration. 

(i) A foreign limited liability partnership becomes registered as a foreign 
limited liability partnership when its application for registration becomes 
effective. 

(j) A foreign limited liability partnership shall promptly amend its registra- 
tion to reflect any change in the information contained in its application for 
registration, other than changes that are properly included in other documents 
filed with the Secretary of State. A registration is amended by filing a 
certificate of amendment with the Secretary of State. The certificate of 
amendment shall set forth: 

(1) The name of the foreign limited liability partnership under which it is 
registered in this State; 

(2) The date of filing of the application for registration; and 
(3) The amendment to the application for registration. 

(k) A foreign limited liability partnership may cancel its registration by 
filing a certificate of cancellation with the Secretary of State. The certificate of 
cancellation shall set forth: 

(1) The name of the foreign limited liability partnership under which it is 
registered in this State; 

(2) The date of filing of the application for registration; 
(3) A mailing address to which the Secretary of State may mail a copy of 

any process served on the Secretary of State under this subsection; 
(4) A commitment to file with the Secretary of State a statement of any 

subsequent change in its mailing address; and 
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(5) The effective date and time of cancellation if it is not to be effective at 
the time of filing the certificate. 

Cancellation of registration terminates the authority of the foreign limited 
liability partnership’s registered agent to accept service of process, notice, or 
demand and appoints the Secretary of State as agent to accept such service on 
behalf of the foreign limited liability partnership with respect to any action or 
proceeding based upon any cause of action arising in this State, or arising out 
of business transacted in this State, during the time the foreign limited 
liability partnership was registered in this State. Service on the Secretary of 
State of any such process, notice, or demand shall be made by delivering to and 
leaving with the Secretary of State, or with any clerk authorized by the 
Secretary of State to accept service of process, duplicate copies of such process, 
notice, or demand and the fee required by G.S. 59-35.2. Upon receipt of process, 
notice, or demand in the manner herein provided, the Secretary of State shall 
immediately mail a copy of the process, notice, or demand by registered or 
certified mail, return receipt requested, to the foreign limited liability part- 
nership at the mailing address designated pursuant to this subsection. 

(1) Whenever a foreign limited liability partnership authorized to transact 
business in this State ceases its separate existence as a result of a statutory 
merger or consolidation permitted by the laws of the state or country under 
which it was organized, or converts into another type of entity as permitted by 
those laws, the surviving or resulting entity shall apply for a certificate of 
withdrawal for the foreign limited liability partnership by delivering to the 
Secretary of State for filing a copy of the articles of merger, consolidation, or 
conversion or a certificate reciting the facts of the merger, consolidation, or 
conversion, duly authenticated by the Secretary of State or other official 
having custody of limited lability partnership records in the state or country 
under the laws of which the foreign limited lability partnership was orga- 
nized. If the surviving or resulting entity is not authorized to transact business 
or conduct affairs in this State, the articles or certificate must be accompanied 
by an application which must set forth: 

(1) The name of the foreign liability limited partnership [sic] authorized 
to transact business in this State, the type of entity and name of the 
surviving or resulting entity, and a statement that the surviving or 
resulting entity is not authorized to transact business or conduct 
affairs in this State; 

(2) A statement that the surviving or resulting entity consents that 
service of process based on any cause of action arising in this State, or 
arising out of business transacted in this State, during the time the 
foreign limited liability partnership was authorized to transact busi- 
ness in this State, may thereafter be made by service thereof on the 
Secretary of State; 

(3) A mailing address to which the Secretary of State may mail a copy of 
any process served upon the Secretary under subdivision (2) of this 
subsection; and 

(4) A commitment to file with the Secretary of State a statement of any 
subsequent change in its mailing address. 

(m) If the Secretary of State finds that the articles or certificate and the 
gepication for withdrawal, if required, conform to law, the Secretary of State 
shall: 

(1) Endorse on the articles or certificate and the application for with- 
drawal, if required, the word “filed” and the hour, day, month, and 
year of filing thereof; 

(2) File the articles or certificate and the application, if required; 
(3) Issue a certificate of withdrawal; and 
(4) Send to the surviving or resulting entity or its representative the 

certificate of withdrawal, together with a copy of the application, if 
required, affixed thereto. 
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(n) After the withdrawal of the foreign limited liability partnership is 
effective, service of process on the Secretary of State in accordance with 
subsection (1) of this section shall be made by delivering to and leaving with the 
Secretary of State, or with any clerk authorized by the Secretary of State to 
accept service of process, duplicate copies of such process and the fee required 
by G.S. 59-35.2. Upon receipt of process in the manner herein provided, the 
Secretary of State shall immediately mail a copy of the process by registered or 
certified mail, return receipt requested, to the surviving or resulting entity at 
the mailing address designated pursuant to subsection (1) of this section. 
(1999-362, s. 10; 2000-140, s. 54; 2001-358, ss. 40, 51(b); 2001-387, ss. 120, 157, 
173, 175(a); 2001-413, s. 6.) 

Editor’s Note. — Session Laws 1999-362, s. 
38, provided that any foreign limited liability 
partnership that, as of the effective date of 
section 10 of this act [January 1, 2000], was 
already registered with the Secretary of State 
as a registered limited liability partnership 
shall not be required to register anew as a 
foreign limited liability partnership under G.S. 
59-91. 

Session Laws 2001-358, s. 53, provided that 
the act, which amended this section, was effec- 
tive October 1, 2001, and applicable to docu- 
ments submitted for filing on or after that date. 
Section 173 of Session Laws 2001-387 changed 
the effective date of Session Laws 2001-358 
from October 1, 2001, to January 1, 2002. 
Section 6 of Session Laws 2001-413, effective 
September 14, 2001, added a sentence to s. 
175(a) of Session Laws 2001-387, making s. 173 
of that act effective when it became law (August 
26, 2001). As a result of these changes, the 
amendment by Session Laws 2001-358 is effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 

the General Statutes, and this act does not 
create an alternate means for an entity gov- 

erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Session Laws 2001-387, s. 120, had amended 
this section. However, s. 157(a) of c. 387 re- 

pealed s. 120, contingent upon the enactment of 
Session Laws 2001-358. Session Laws 2001-358 
was enacted on August 10, 2001. 

Effect of Amendments. — Session Laws 
2000-140, s. 54, effective July 21, 2000, rewrote 
subsection (f). 

Session Laws 2001-358, ss. 40 and 51(b), 
effective January 1, 2002, and applicable to 
documents submitted for filing on or after that 
date, substituted “state or other jurisdiction 
under whose law it is formed and meets the 
requirements of Article 3 of Chapter 55D of the 
General Statutes” for “State or other jurisdic- 
tion under whose law it is formed and ends with 
the words ‘registered limited liability partner- 
ship’ or ‘limited liability partnership’ or the 
abbreviation ‘R.L.L.P.,’ ‘L.L.P.,’‘RLLP’ or ‘LLP’” 
in subdivision (a)(1), and rewrote subsection 
(b). 

Session Laws 2001-387, s. 157(b), effective 
January 1, 2002, rewrote the section. 

§ 59-92. Effect of failure to register. 

(a) A foreign limited liability partnership transacting business in this State 
may not maintain an action or proceeding in this State unless it has in effect 
a registration as a foreign limited liability partnership. 

(b) The failure of a foreign limited liability partnership to have in effect a 
registration as a foreign limited liability partnership does not impair the 
validity of a contract or act of the foreign limited liability partnership or 
preclude it from defending an action or proceeding in this State. 

(c) A limitation on personal liability of a partner is not waived solely by 
transacting business in this State without a registration as a foreign limited 
liability partnership. 

(d) A foreign limited liability partnership failing to register as a foreign 
limited liability partnership as required by this Article shall be liable to the 
State for the years or parts thereof during which it transacted business in this 
State without having registered in an amount equal to all fees and taxes which 
would have been imposed by law upon the foreign limited liability partnership 
had it duly applied for and received such permission, plus interest and all 
penalties imposed by law for failure to pay such fees and taxes. In addition, the 
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foreign limited liability partnership shall be liable for a civil penalty of ten 
dollars ($10.00) for each day, but not to exceed a total of one thousand dollars 
($1,000) for each year or part thereof, it transacts business in this State 
without having registered. The Attorney General may bring actions to recover 
re due the State under the provisions of this subsection. (1999-362, 
s. 10. 

§ 59-93. Activities not constituting transacting business. 

(a) Without excluding other activities that may not constitute transacting 
business in this State, a foreign limited liability partnership shall not be 
considered to be transacting business in this State for the purposes of this 
Article by reason of carrying on in this State any one or more of the following 
activities: 

(1) Maintaining or defending any action or suit or any administrative or 
arbitration proceeding or effecting the settlement thereof or the 
settlement of claims or disputes; 

(2) Holding meetings of its partners or carrying on other activities 
concerning its internal affairs; 

(3) Maintaining bank accounts or borrowing money in this State, with or 
without security, even if such borrowings are repeated and continuous 
transactions; 

(4) Maintaining offices or agencies for the transfer, exchange, and regis- 
tration of the partnership’s own securities, or appointing and main- 
taining trustees or depositories with relation to those securities; 

(5) Soliciting or procuring orders, whether by mail or through employees 
or agents or otherwise, where the orders require acceptance without 
this State before becoming binding contracts; 

(6) Making or investing in loans with or without security including 
servicing of mortgages or deeds of trust through independent agencies 
within the State, the conducting of foreclosure proceedings and sales, 
the acquiring of property at foreclosure sale, and the management 
and rental of such property for a reasonable time while liquidating its 
aires provided no office or agency therefor is maintained in this 
tate; 

(7) Taking security for or collecting debts due to it or enforcing any rights 
in property securing the same; 

(8) Transacting business in interstate commerce; 
(9) Conducting an isolated transaction completed within a period of six 

months and not in the course of a number of repeated transactions of 
like nature; 

(10) Selling through independent contractors; and 
(11) Owning, without more, real or personal property. 

(b) This section does not apply in determining the contacts or activities that 
may subject a foreign limited liability partnership to service of process, 
taxation, or regulation under any other law of this State. (1999-362, s. 10.) 

§ 59-94. Action by Attorney General. 

The Attorney General may maintain an action to restrain a foreign limited 
liability partnership from transacting business in this State in violation of this 
Article. (1999-362, s. 10.) 

§§ 59-95 through 59-100: Reserved for future codification purposes. 
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ARTICLE 5. 

Revised Uniform Limited Partnership Act. 

Part 1. General Provisions. 

§ 59-101. Short title. 

This Article may be cited as the Revised Uniform Limited Partnership Act. 
(1985 (Reg. Sess., 1986), c. 989, s. 2.) 

Legal Periodicals. — For note, “Corporate 
Law — Limited Liability Company Act, N.C. 
Gen. Stat. §§ 57C-1-01 to 57C-10-07 (1993),” 
see 72 N.C.L. Rev. 1654 (1994). 

For article, “The Creation of North Carolina’s 
Limited Liability Corporation Act,” see 32 Wake 
Forest L. Rev. 179 (1997). 

CASE NOTES 

When Partner May Maintain Action 
Against Copartner. — As a general rule, one 
partner cannot sue another partner at law until 
there has been a complete settlement of the 
partnership affairs and a balance struck. How- 
ever, a partner may maintain an action at law 

against his copartner upon claims growing out 
of the following state of facts: (1) where the 
partnership is terminated, all debts paid, and 
the partnership affairs otherwise adjusted with 
nothing remaining to be done but to pay over 

§ 59-102. Definitions. 

the amounts due by one to the other, such 
amount involving no complicated reckoning; (2) 
where the partnership is for a single venture or 
special purpose which has been accomplished, 
and nothing remains to be done except to pay 
over the claimant’s share; (3) when the joint 
property has been wrongfully destroyed or con- 
verted. Roper v. Thomas, 60 N.C. App. 64, 298 
S.E.2d 424 (1982), cert. denied, 308 N.C. 191, 
302 S.E.2d 244 (1983), decided under former 
Article 1 of this Chapter. 

As used in this Article, unless the context otherwise requires: 
(1) “Business” means any lawful trade, investment, or other purpose or 

activity, whether or not the trade, investment, purpose, or activity is 
carried on for profit. 

(la) “Business entity” means a domestic corporation (including a profes- 
sional corporation as defined in G.S. 55B-2), a foreign corporation 
(including a foreign professional corporation as defined in G.S. 55B- 
16), a domestic or foreign nonprofit corporation, a domestic or foreign 
limited liability company, a domestic limited partnership, a foreign 
limited partnership, a registered limited liability partnership, a 
foreign limited liability partnership, or any other partnership as 
defined in G.S. 59-36 whether or not formed under the laws of this 
State. 

(1b) “Certificate of limited partnership” means the certificate referred to 
in G.S. 59-201, and the certificate as amended. 

(2) “Conformed copy” shall include a photostatic or other photographic 
copy of the original document. 

(3) “Contribution” means any cash, property, services rendered, or a 
promissory note or other binding obligation to contribute cash or 
property or to perform services, which a partner contributes to a 
limited partnership in his capacity as a partner. 

(3a) “Domestic corporation” has the same meaning as in G.S. 55-1-40. 
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(3b) ene limited liability company has the same meaning as in G.S. 
57C-1-03. 

(3c) “Domestic nonprofit corporation” means a corporation as defined in 
G.S. 55A-1-40. 

(4) “Event of withdrawal of a general partner” means an event that causes 
a person to cease to be a general partner as provided in G.S. 59-402. 

(4a) “Foreign corporation” has the same meaning as in G.S. 55-1-40. 
(4b) “Foreign limited liability company” has the same meaning as in G.S. 

57C-1-03. 
(4c) “Foreign limited liability limited partnership” means a foreign lim- 

ited partnership whose general partners have limited liability for the 
obligations of the foreign limited partnership under a provision 
similar to the provisions of G.S. 59-403(b) pertaining to general 
partners in limited liability limited partnerships. 

(5) “Foreign limited partnership” means a partnership formed under the 
laws of any state, province, country, or other jurisdiction other than 
this State and having as partners one or more general partners and 
one or more limited partners, and includes, for all purposes of the laws 
of the State of North Carolina, a limited liability limited partnership. 

(5a) “Foreign nonprofit corporation” means a foreign corporation as de- 
fined in G.S. 55A-1-40. 

(6) “General partner” means a person who has been admitted to a limited 
partnership as a general partner in accordance with the partnership 
agreement and named in the certificate of limited partnership as a 
general partner. 

(6a) “Limited lability limited partnership” and “registered limited liabil- 
ity limited partnership” mean a limited partnership that is registered 
under and complies with G.S. 59-210. 

(7) “Limited partner” means a person who has been admitted to a limited 
partnership as a limited partner in accordance with the partnership 
agreement. 

(8) “Limited partnership” and “domestic limited partnership” mean a 
partnership formed by two or more persons under the laws of this 
State and having one or more general partners and one or more 
limited partners, and includes, for all purposes of the laws of the State 
of North Carolina, a limited liability limited partnership. 

(9) “Partner” means a limited or general partner. 
(10) “Partnership agreement” means any valid agreement of the partners 

as to the affairs of a limited partnership, the conduct of its business, 
and the responsibilities and rights of its partners. The term “partner- 
ship agreement” includes any written or oral agreement, whether or 
not the agreement is set forth in a document referred to by the 
partners as a “partnership agreement”, and includes any amendment 
agreed upon by the partners unanimously or in accordance with the 
terms of the agreement. The term also includes any agreement of the 
partners to waive or revise the terms of the partnership agreement in 
one or more specific instances and not necessarily on an ongoing or 
permanent basis. 

(11) “Partnership interest” means a partner’s share of the allocations of 
income, gain, loss, deduction or credit of a limited partnership and the 
right to receive distributions of cash or other partnership assets. 

(12) “Person” means a natural person, domestic or foreign partnership, 
domestic or foreign limited partnership, domestic or foreign limited 
liability company, trust, estate, unincorporated association, domestic 
or foreign corporation, domestic or foreign nonprofit corporation, or 
another entity. 
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(12a) “Principal office” means the office (in or out of this State) where the 
principal executive offices of a limited liability limited partnership or 
foreign limited partnership are located, in the case of a limited 
liability limited partnership as designated in its most recent annual 
report filed with the Secretary of State or, if no annual report has yet 
been filed, in its application for registration as a limited liability 
limited partnership, or in the case of a foreign limited partnership as 
most recently designated in its application for registration as a foreign 
limited partnership or a certificate filed pursuant to G.S. 59-905. 

(13) “State” means a state, territory, or possession of the United States, 
the District of Columbia, or the Commonwealth of Puerto Rico. (1985 
(Reg. Sess., 1986), c. 989, s. 
2001-387, s. 121; 2001-487, ss. 

Editor’s Note. — Session Laws 1999-362, s. 
11 redesignated former subdivision (1) as (1a). 
Subsequently, Session Laws 1999-369, s. 4.2 
added another subdivision (la). The original 
subdivision (1) has been redesignated as (1b) to 
preserve alphabetical order at the direction of 
the Revisor of Statutes. 

Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 

§ 59-103. Name. 

2; 1999-362, s. 11; 1999-369, s. 4.2; 
62(w), (x).) 

Statutes to convert to a different business form. 
Effect of Amendments. — Session Laws 

2001-387, effective January 1, 2002, inserted 
subdivisions (38a) through (4c), (5a), (6a) and 
(12a); rewrote subdivisions (la) and (12); and 
added “and includes ... limited partnership” to 
the end of subdivisions (5) and (8). 

Session Laws 2001-487, s. 62(w), (x), inserted 
“domestic or foreign nonprofit corporation” in 
subdivision (12); and rewrote subdivision (12A). 

Legal Periodicals. — For “Legislative Sur- 
vey: Business & Banking,” see 22 Campbell L. 
Rev. 253 (2000). 

The name of the limited partnership must meet any requirements of Article 
3 of Chapter 55D of the General Statutes. (1985 (Reg. Sess., 1986), c. 989, s. 2; 
1987, ¢:531;s.1; 1995,:¢, 539,-s. 34: 2001-358, s. 32; 2001-387 ;ss: 122, 1555172; 
173, 175(a); 2001-413, s. 6.) 

Editor’s Note. — Session Laws 2001-358, s. 
538, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Session Laws 2001-387, s. 122 had amended 

this section. However, s. 155 of c. 387 repealed 
s. 122, contingent upon the enactment of Ses- 
sion Laws 2001-358. Session Laws 2001-358 
was enacted on August 10, 2001. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 

erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-358, s. 32, effective January 1, 2002, and 
applicable to documents submitted for filing on 
or after that date, rewrote the section. 

Session Laws 2001-387, s. 172, effective Jan- 
uary 1, 2002, inserted “Article 3 of.” 

OPINIONS OF ATTORNEY GENERAL 

Domestic limited partnerships may not 
operate under assumed names in North 
Carolina. See opinion of Attorney General to 

Mr. Clyde Smith, Deputy Secretary of State, — 
N.C.A.G. — (June 25, 1987). 
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-§ 59-104: Repealed by Session Laws 2001-358, s. 33, effective January 1, 
2002. 

§ 59-105. Registered office and registered agent. 

(a) Each limited partnership must maintain a registered office and regis- 
tered agent as required by Article 4 of Chapter 55D of the General Statutes and 
is subject to service on the Secretary of State under that Article. 

(b) Limited partnerships formed prior to October 1, 1986, shall file a 
certificate of limited partnership with the Office of the Secretary of State 
pursuant to G.S. 59-201(a) designating the address of the registered office of 
oo limited partnership and the identity of the registered agent at such 
address. 

(b1) through (e) Repealed by Session Laws 2001-358, s. 50(a), effective 
January 1, 2002. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987, c. 531, s. 2; 1989, 
c. 209; 2000-140, s. 101(q); 2001-358, s. 50(a); 2001-387, ss. 123, 155, 173, 
175(a); 2001-413, s. 6.) 

Editor’s Note. — Session Laws 2001-358, s. __ this section. However, s. 155 of c. 387 repealed 
53, provided that the act, which amended this _ s. 123, contingent upon the enactment of Ses- 
section, was effective October 1, 2001, and sion Laws 2001-358. Session Laws 2001-358 
applicable to documents submitted for filing on was enacted on August 10, 2001. 
or after that date. Section 173 of Session Laws Effect of Amendments. — Session Laws 
2001-387 changed the effective date of Session 2000-140, s. 101(q), effective July 21, 2000, 
Laws 2001-358 from October 1, 2001, to Janu- _—_ substituted “office that may be the same as any 
ary 1, 2002. Section 6 of Session Laws 2001- of its places of business” for “office, which may 
413, effective September 14, 2001, added a_ be, but need not be, its place of business” in 

sentence to s. 175(a) of Session Laws 2001-387, subdivision (a)(1), rewrote subdivision (a)(2) 
making s. 173 of that act effective when it and added the second paragraph in subsection 
became law (August 26, 2001). As a result of (a). 
these changes, the amendment by Session Session Laws 2001-358, s. 50(a), effective 
Laws 2001-358 is effective January 1, 2002, January 1, 2002, and applicable to documents 
and applicable to documents submitted for fil- submitted for filing on or after that date, re- 
ing on or after that date. wrote subsection (a); and deleted subsections 

Session Laws 2001-387, s. 123 had amended ___(c) to (e). 

§ 59-106. Records to be kept. 

(a) Each limited partnership shall keep in this State at an office in this 
State: 

(1) Acurrent list of the full name and last known mailing address of each 
partner set forth in alphabetical order; 

(2) A copy of the certificate of limited partnership and all certificates of 
amendment thereto, together with executed copies of any powers of 
attorney pursuant to which any certificate has been executed; 

(3) Copies of the limited partnership’s federal, State and local income tax 
returns and reports, if any, for the three most recent years; 

(4) Copies of any then effective written partnership agreements and 
copies of any financial statements of the limited partnership for the 
three most recent years; and 

(5) A written record that contains: 
a. The amount of cash and a description and statement of the agreed 

value of the other property or services contracted by each partner 
and which each partner has agreed to contribute; 

b. The times at which or events on the happening of which any 
additional contributions agreed to be made by each partner are to 
be made; 
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c. Any right of a partner to receive distribution of property, including 
cash from the limited partnership; and 

d. Events upon the happening of which the limited partnership is to 
be dissolved and its affairs wound up. 

The written record required pursuant to this subdivision may be part 
of a written partnership agreement or may be contained in one or 
more other documents or records. 

(b) The books and records are subject to inspection and copying at the 
reasonable request, and at the expense, of any partner during ordinary 
business hours. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987 (Reg. Sess., 1988), c. 
1031, s. 2; 1997-456, s. 27; 1999-362, s. 12.) 

§ 59-107. Nature of business. 

A limited partnership may be formed for and carry on any lawful business. 
(1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 13.) 

§ 59-108. Business transactions of partner with the part- 
nership. 

Except as provided in the partnership agreement, a partner may lend money 
to and transact other business with the limited partnership and, subject to 
G.S. 59-804 and other applicable law, has the same rights and obligations with 
respect thereto as a person who is not a partner. (1985 (Reg. Sess., 1986), c. 
989%S'23) 

§§ 59-109 through 59-200: Reserved for future codification purposes. 

Part 2. Formation; Certificate of Limited Partnership. 

§ 59-201. Certificate of limited partnership. 

(a) In order to form a limited partnership, a certificate of limited partner- 
aL must be executed and filed in the office of the Secretary of State and set 
orth: 

(1) The name of the limited partnership. 
(2) The address, including county and city or town, and street and 

number, if any, of the registered office and the name of the registered 
agent at such address for service of process required to be maintained 
by G.S. 55D-30. 

(3) If the limited partnership is to dissolve by a specific date, the latest 
date upon which the limited partnership is to dissolve. If no date for 
dissolution is specified, there shall be no limit on the duration of the 
limited partnership. 

(4) The name and the address, including county and city or town, and 
street and number, if any, of each general partner. 

(5) The address, including county and city or town, and street and 
number, if any, of the office at which the records referred to in GS. 
59-106 are kept, if such records are not kept at the registered office. 

(b) Unless a delayed effective date is specified in the certificate of limited 
partnership, a limited partnership is formed at the effective time and date of 
the filing of the certificate of limited partnership in the office of the Secretary 
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of State if there has been substantial compliance with the requirements of this 
section. 

(c) Domestic limited partnership filings filed prior to October 1, 1986, with 
the Office of Register of Deeds pursuant to G.S. 59-2(a)(2) shall evidence the 
existence of limited partnerships formed prior to October 1, 1986, and shall be 
public notice of only those matters contained in G.S. 59-201(a) and shall be 
used for no other purpose. 

(d) A limited partnership may also be formed through the conversion of 
another business entity in accordance with Part 10A of this Article. 

(e) If the limited partnership is to be a limited liability limited partnership 
at its formation, then instead of separately filing the application for registra- 
tion as a limited liability limited partnership, the application for registration 
shall be included as part of the certificate of limited partnership. (1985 (Reg. 
sess., 1986), c. 989, s. 2; 1987, .c. 531,.s. 3; 1987 (Reg. Sess., 1988),-c. 1031, s. 
3; 1997-485, s. 24; 1999-369, s. 4.3; 2000-140, s. 17; 2001-358, s. 50(b); 
2001-387, ss. 124, 124A, 173, 175(a); 2001-413, s. 6.) 

Editor’s Note. — Section 59-2, referred to in 
subsection (c), was repealed by Session Laws 
1985 (Regular Session, 1986), c. 989, s. 2. See 
now this Article. 

Session Laws 2001-358, s. 53, provided that 
the act, which amended this section, was effec- 
tive October 1, 2001, and applicable to docu- 
ments submitted for filing on or after that date. 
Section 173 of Session Laws 2001-387 changed 
the effective date of Session Laws 2001-358 
from October 1, 2001, to January 1, 2002. 
Section 6 of Session Laws 2001-413, effective 
September 14, 2001, added a sentence to s. 
175(a) of Session Laws 2001-387, making s. 173 
of that act effective when it became law (August 
26, 2001). As a result of these changes, the 
amendment by Session Laws 2001-358 is effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date. 

Session Laws 2001-387, s. 154(b) provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 

create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2000-140, s. 17, effective July 21, 2000, substi- 

tuted periods for semi-colons at the end of 
subdivisions (a)(1) to (a)(3), and deleted “and” 

at the end of subdivision (a)(3). 

Session Laws 2001-358, s. 50(b), effective 
January 1, 2002, and applicable to documents 
submitted for filing on or after that date, sub- 
stituted “G.S. 55D-30” for “G.S. 59-105” in sub- 
division (a)(2). 

Session Laws 2001-387, ss. 124 and 124A, 

effective January 1, 2002, rewrote subdivision 
(a)(3); and added subsection (e). 

Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 
poration Act,” see 32 Wake Forest L. Rev. 179 

(1997). 
For 1997 Legislative Survey, see 20 Campbell 

L. Rev. 389. 

§ 59-202. Amendment to certificate. 

(a) A certificate of limited partnership is amended by filing a certificate of 
amendment thereto in the office of the Secretary of State. The certificate shall 
set forth: 

(1) The name of the limited partnership; 
(2) The date of filing of the certificate; and 
(3) The amendment to the certificate. 

(b) Within 30 days after the happening of any of the following events an 
amendment to a certificate of limited partnership reflecting the occurrence of 
the event or events shall be filed: 

(1) The admission of a new general partner; 
(2) The withdrawal of a general partner; or 
(3) The continuation of the business under G.S. 59-801 after an event of 

withdrawal of a general partner. 
(c) Ageneral partner who becomes aware that any statement in a certificate 

of limited partnership was false when made or that any arrangements or other 
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facts described have changed, making the certificate inaccurate in any respect, 
shall promptly amend the certificate. 

(d) Repealed by Session Laws 1987, c. 531, s. 4. (1985 (Reg. Sess., 1986), c. 
989, s. 2; 1987, c. 531, s. 4.) 

§ 59-203. Cancellation of certificate. 

A certificate of limited partnership shall be cancelled upon the dissolution 
and the commencement of winding up of the partnership or at any other time 
that there are no limited partners. A certificate of cancellation shall be filed in 
the office of the Secretary of State and set forth: 

(1) The name of the limited partnership; 
(2) The date of filing of its certificate of limited partnership; 
(3) The reason for filing the certificate of cancellation; 
(4) The effective date of cancellation if it is not to be effective upon the 

filing of the certificate; and 
(5) Any other information the partners filing the certificate determine. 

(1985 (Reg. Sess., 1986), c. 989, s. 2; 1997-485, s. 25.) 

§ 59-204. Execution of documents. 

(a) Each certificate required by this Article to be filed in the office of the 
Secretary of State shall be executed in the following manner: 

(1) An original certificate of limited partnership must be signed by all 
general partners; 

(2) A certificate of amendment must be signed by at least one general 
partner and by each other partner designated in the certificate as a 
new general partner; and 

(3) A certificate of cancellation must be signed by all general partners. 
Any other document submitted by a domestic or foreign limited partnership 

for filing pursuant to this or any other Chapter must be signed by at least one 
general partner. 

(b) Any person may sign a certificate by an attorney-in-fact. 
(b1) Repealed by Session Laws 2001-358, s. 10(c), effective January 1, 2002. 
(c) The execution of a certificate or amendment by a general partner 

constitutes an affirmation under the penalties of perjury that the facts stated 
therein are true. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1991, c. 153, s. 1; 
1997-485, s. 22; 1999-369, s. 4.4; 2001-358, ss. 10(b), (c); 2001-387, ss. 125, 155, 
173, 175(a); 2001-413, s. 6.) 

Editor’s Note. — Session Laws 2001-358, s. Session Laws 2001-387, s. 125 had amended 
03, provided that the act, which amended this _ this section. However,s. 155 of c. 387 repealed s. 
section, was effective October 1, 2001, and 125, contingent upon the enactment of Session 
applicable to documents submitted for filing on Laws 2001-358. Session Laws 2001-358 was 
or after that date. Section 173 of Session Laws _ enacted on August 10, 2001. 
2001-387 changed the effective date of Session Effect of Amendments. — Session Laws 
Laws 2001-358 from October 1, 2001, to Janu- 2001-358, ss. 10(b) and 10(c), effective January 
ary 1, 2002. Section 6 of Session Laws 2001- 1, 2002, and applicable to documents submitted 
413, effective September 14, 2001, added a for filing on or after that date, deleted the last 
sentence to s. 175(a) of Session Laws 2001-387, sentence of subsection (a), regarding docu- 
making s. 173 of that act effective when it ments submitted by a business entity other 
became law (August 26, 2001). As a result of than a domestic or foreign limited partnership; 
these changes, the amendment by Session and repealed subsection (b1), relating to fac- 
Laws 2001-358 is effective January 1, 2002, simile signatures. 
and applicable to documents submitted for fil- Legal Periodicals. — For 1997 Legislative 
ing on or after that date. Survey, see 20 Campbell L. Rev. 389. 
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CASE NOTES 

Failure of Partner to Sign Amendment. 
— Amendment to partnership agreement was 
invalid under former § 59-25(a)(2) where the 

amendment was neither signed nor sworn to by 
one co-general partner since he was a “mem- 

ber” for purposes of former § 59-25. Wagner v. 
R, J & S Assocs., 84 N.C. App. 555, 353 S.E.2d 
234, cert. denied, 320 N.C. 177, 358 S.E.2d 71 
(1987). 

§ 59-205. Execution by judicial act. 

If a person fails or refuses to execute a certificate pursuant to G.S. 59-204, 
any other person who is adversely affected by the failure or refusal, may 
petition the court for the county in which the partnership’s registered office is 
located to direct the execution of the certificate. If the court finds that it is 
proper for the certificate to be executed and that any person so designated has 
failed or refused to execute the certificate, it shall order an appropriate person 
to prepare, and the Secretary of State to record, an appropriate certificate. 
(1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 14.) 

§ 59-206. Filing requirements. 

A document required or permitted by this Article to be filed by the Secretary 
of State must be filed under Chapter 55D of the General Statutes. (1985 (Reg. 
ASML SO) 0.950; 802; 1951, Co. DOL, S..071991,.c) 153, SZ; 1995,.c.:539, s. 35; 
1997-485, ss. 17, 26; 1999-362, s. 15; 1999-369, ss. 4.5, 4.6; 2001-358, ss. 10(d), 
34; 2001-387, ss. 126, 155, 173, 175(a); 2001-418, s. 6.) 

Editor’s Note. — Session Laws 2001-358, s. 

53, provided that the act, which amended this 

section, was effective October 1, 2001, and 

applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 

§§ 59-206.1, 59-206.2: Repealed 

Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 

Session Laws 2001-387, s. 126 had amended 
this section. However, s. 155 of c. 387 repealed 
s. 126, contingent upon the enactment of Ses- 
sion Laws 2001-358. Session Laws 2001-358 
was enacted on August 10, 2001. 

Effect of Amendments. — Session Laws 
2001-358, ss. 10(d) and 34, effective January 1, 

2002, and applicable to documents submitted 
for filing on or after that date, rewrote this 
section. 

by Session Laws 2001-358, s. 10(e), 

effective January 1, 2002. 

§ 59-207. Liability for false statement in certificate. 

If any certificate of limited partnership or certificate of amendment or 
cancellation contains a false statement, one who suffers loss by reliance on the 
statement may recover damages for the loss from: 

(1) Any person who executes the certificate, or causes another to execute 
it on his behalf, and knew, and any general partner who knew or 
should have known, the statement to be false at the time the 
certificate was executed; and 

(2) Any general partner who thereafter knows or should have known that 
any arrangement or other fact described in the certificate has 
changed, making the statement inaccurate in any respect within a 
sufficient time before the statement was relied upon reasonably to 
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have enabled that general partner to cancel or amend the certificate, 
or to file a petition for its cancellation or amendment under GS. 
59-205. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

§ 59-208. Notice. 

The fact that a certificate of limited partnership is on file in the office of the 
Secretary of State is notice that the partnership is a limited partnership and 
the persons designated therein as general partners are general partners, but 
it is not notice of any other fact. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

§ 59-209. Certificate of existence. 

(a) Anyone may apply to the Secretary of State to furnish a certificate of 
existence for a domestic limited partnership or a certificate of authorization for 
a foreign limited partnership. 

(b) A certificate of existence or authorization sets forth: 
(1) The domestic limited partnership’s name or the foreign limited part- 

nership’s name used in this State; 
(2) That (i) the domestic limited partnership has filed a certificate of 

limited partnership under the law of this State, the effective date of 
the filing, and the period of the domestic limited partnership’s 
duration, or (ii) the foreign limited partnership is authorized to 
transact business in this State; 

(3) If the limited partnership has registered as a limited liability limited 
partnership, that the registration has not been cancelled or revoked; 

(4) That a certificate of cancellation of the certificate of limited partner- 
ship has not been filed; and 

(5) Other facts of record in the office of the Secretary of State that may be 
requested by the applicant. 

(c) Subject to any qualification stated in the certificate, a certificate of 
existence or authorization issued by the Secretary of State may be relied upon 
as conclusive evidence that the domestic limited partnership has filed a 
certificate of limited partnership and has not filed a certificate of cancellation 
or that the foreign limited partnership is authorized to transact business in 
this State, and, if applicable, that the domestic limited partnership has 
registered as a limited liability limited partnership and that such registration 
has not been cancelled or revoked. (2001-387, s. 127.) 

Editor’s Note. — Session Laws 2001-387, s. provisions of Article 10 or 65 of Chapter 58 of 
175(a), made this section effective January 1, the General Statutes, and this act does not 
2002. create an alternate means for an entity gov- 

Session Laws 2001-387, s. 154(b) provides _erned by Article 65 of Chapter 58 of the General 
that nothing in this act shall supersede the Statutes to convert to a different business form. 

§ 59-210. Limited liability limited partnerships. 

(a) To become a limited liability limited partnership, a limited partnership 
shall file with the Secretary of State an application stating: 

(1) The name of the limited liability limited partnership, which must 
satisfy the requirements of Article 3 of Chapter 55D of the General 
Statutes. 

(2) The street address, and mailing address if different from the street 
address, of its principal office, and the county in which the principal 
office is located. 

(3) The fiscal year end of the limited liability limited partnership. 
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(b) The terms and conditions on which a limited partnership becomes a 
limited liability limited partnership shall be approved in the manner provided 
in the partnership agreement; provided, however, if the partnership agree- 
ment does not contain any such provision, the terms and conditions must be 
approved (i) in the case of a limited partnership having a partnership 
agreement that expressly considers obligations to contribute to the partner- 
ship, in the manner necessary to amend those provisions, or (ii) in any other 
case, in the manner necessary to amend the partnership agreement. 

(c) A limited partnership becomes a limited liability limited partnership 
when its application for registration becomes effective. 

(d) The status of a limited liability limited partnership and the liability of its 
partners is not affected by errors or later changes in the information required 
to be contained in the application for registration. 

(e) A limited lability limited partnership shall promptly amend its regis- 
tration to reflect any change in the information contained in its application for 
registration, other than changes that are properly included in other documents 
filed with the Secretary of State. A registration is amended by filing a 
certificate of amendment with the Secretary of State. The certificate of 
amendment shall set forth: 

(1) The name of the limited liability limited partnership as reflected on 
the application for registration; 

(2) The date of filing of the application for registration; and 
(3) The amendment to the application for registration. 

(f) A limited liability limited partnership may cancel its registration by 
filing a certificate of cancellation with the Secretary of State. The certificate of 
cancellation shall set forth: 

(1) The name of the limited liability limited partnership as reflected on 
the application for registration; 

(2) The date of filing of the application for registration; and 
(3) The effective date and time of cancellation if it is not to be effective at 

the time of filing the certificate. 
(g) A limited liability limited partnership shall be subject to the provisions 

of G.S. 59-84.4 as if it were a registered limited liability partnership. (2001- 
387, ss. 127, 158; 2001-413, s. 8.) 

Editor’s Note. — Session Laws 2001-387, s. Effect of Amendments. — Session Laws 
175(a), made this secion effective January 1, 
2002. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

2001-387, s. 158, rewrote subdivision (a)(1) as 

enacted by Session Laws 2001-387, s. 127. 

Session Laws 2001-413, s. 8, effective Janu- 
ary 1, 2002, in this section as enacted by 

Session Laws 2001-387, substituted “G.S. 59- 
84.4” for “G.S. 59-84.4(f) regarding annual re- 
ports and revocation of registration as” in sub- 
section (g). 

8§ 59-211 through 59-300: Reserved for future codification purposes. 

Part 3. Limited Partners. 

§ 59-301. Admission of limited partners. 

(a) In connection with the formation of a limited partnership, a person is 
admitted as a limited partner upon the later to occur of: 

(1) The formation of the limited partnership; or 
(2) The time provided for becoming a limited partner pursuant to and 

upon compliance with the partnership agreement. 
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(b) After the formation of a limited partnership, a person may be admitted 
as an additional limited partner: 

(1) In the case of a person acquiring a partnership interest directly from 
the limited partnership, at the time provided pursuant to, and upon 
the compliance with, the partnership agreement; and 

(2) In the case of an assignee of a partnership interest of a partner who 
has the power, as provided in G.S. 59-704, to grant the assignee the 
right to become a limited partner, upon the exercise of that power and 
compliance with any conditions limiting the grant or exercise of the 
power. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 16.) 

Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 

§ 59-302. Voting. 

The partnership agreement may grant to all or a specified group of the 
limited partners the right to vote (on a per capita or other basis) upon any 
matter. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 17.) 

§ 59-303. Liability to third parties. 

A limited partner is not liable for the obligations of a limited partnership by 
reason of being a limited partner and does not become liable for the obligations 
of a limited partnership by participating in the management or control of the 
business of the limited partnership. (1985 (Reg. Sess., 1986), c. 989, s. 2; 
1997-456, s. 27; 1999-362, s. 18.) 

CASE NOTES 

Cited in Post & Front Properties, Ltd. v. 
Roanoke Constr. Co., 117 N.C. App. 93, 449 
S.E.2d 765 (1994). 

§ 59-304. Person erroneously believing himself limited 
partner. 

(a) Except as provided in subsection (b), a person who makes a contribution 
to a business enterprise and erroneously but in good faith believes that the 
person has become a limited partner in the enterprise is not a general partner 
in the enterprise and is not bound by its obligations by reason of making the 
contribution, receiving distributions from the enterprise, or exercising any 
rights of a limited partner, if, on ascertaining the mistake, he: 

(1) Causes an appropriate certificate of limited partnership [or] certificate 
of amendment to be executed and filed; or 

(2) Withdraws from future equity participation in the enterprise. 
(b) A person who makes a contribution of the kind described in subsection 

(a) of this section is liable as a general partner to any third party who transacts 
business with the enterprise in the case in which: 

(1) The third party actually believed in good faith that the person was a 
general partner at the time of the transaction; and 

(2) The third party transacted business with the enterprise before either: 
a. An appropriate certificate has been filed pursuant to subsection (a) 

of this section to reflect that the person is not a general partner; 
or 
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b. The person has given notice to the partnership of withdrawal from 
future equity participation and before the withdrawal was effec- 
tive. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 19.) 

Editor’s Note. — The bracketed “[or]” was the Revisor of Statutes to reflect the apparent 
inserted in subdivision (a)(1) at the direction of intention of the Legislature. 

§ 59-305. Information. 

Each limited partner has the right to: 
(1) Inspect and copy any of the partnership records required to be 

maintained by G.S. 59-106; and 
(2) Obtain from the general partners from time to time upon reasonable 

demand (i) true and full information regarding the state of the 
business and financial condition of the limited partnership, (ii) 
promptly after becoming available, a copy of the limited partnership’s 
federal, State, and local income tax returns for each year, and (iii) 
other information regarding the affairs of the limited partnership as 
is just and reasonable. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, 
ey 20:) 

§§ 59-306 through 59-400: Reserved for future codification purposes. 

Part 4. General Partners. 

§ 59-401. Admission of additional general partners. 

Unless otherwise provided in the partnership agreement, after the filing of 
a limited partnership’s original certificate of limited partnership, additional 
general partners may be admitted only with the specific written consent of 
each partner. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 

§ 59-402. Events of withdrawal. 

Except as approved by the specific written consent of all partners at the time, 
a person ceases to be a general partner of a limited partnership upon the 
happening of any of the following events: 

(1) The general partner withdraws from the limited partnership as 
provided in G.S. 59-602; 

(2) The general partner ceases to be a member of the limited partnership 
as provided in G.S. 59-702; 

(3) The general partner is removed as a general partner in accordance 
with the partnership agreement; 

(4) Unless otherwise provided in writing in the partnership agreement, 
the general partner: (i) makes an assignment for the benefit of 
creditors; (ii) files a voluntary petition in bankruptcy; (11) is adjudi- 
cated a bankrupt or insolvent; (iv) files a petition or answer seeking 
for himself any reorganization, arrangement, composition, readjust- 
ment, liquidation, dissolution, or similar relief under any statute, law, 
or regulation; (v) files an answer or other pleading admitting or failing 
to contest the material allegations of a petition filed against the 
general partner in any proceeding of this nature; or (vi) seeks, 
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consents to, or acquiesces in the appointment of a trustee, receiver, or 
liquidator of the general partner or of all or any substantial part of the 
general partner’s properties; 

(5) Unless otherwise provided in writing in the partnership agreement, 
120 days after the commencement of any proceeding against the 
general partner seeking reorganization, arrangement, composition, 
readjustment, liquidation, dissolution, or similar relief under any 
statute, law, or regulation, the proceeding has not been dismissed, or 
if within 90 days after the appointment without the general partner’s 
consent or acquiescence of a trustee, receiver, or liquidator of the 
general partner or of all or any substantial part of his properties, the 
appointment is not vacated or stayed, or within 90 days after the 
expiration of any such stay, the appointment is not vacated; 

(6) In the case of a general partner who is a natural person, 
a. The general partner’s death; or 
b. The entry of an order by a court of competent jurisdiction adjudi- 

cating the general partner incompetent to manage his or her 
person or property; 

(7) In the case of a general partner who is acting as a general partner by 
virtue of being a trustee of a trust, the termination of the trust (but 
not merely the substitution of a new trustee); 

(8) In the case of a general partner that is a separate partnership, the 
dissolution and commencement of winding up of the separate part- 
nership; 

(9) In the case of a general partner that is a corporation, the filing of a 
certificate of dissolution, or its equivalent, for the corporation or the 
revocation of its charter; 

(10) Unless otherwise provided in the partnership agreement, or with the 
consent of all partners, in the case of a general partner that is an 
estate, the distribution by the fiduciary of the estate’s entire interest 
in the partnership; 

(11) In the case of a general partner that is a limited liability company, the 
dissolution and commencement of winding up of the limited liability 
company; or 

(12) In the case of a general partner that is not a natural person, trust, 
separate partnership, corporation, estate, or limited liability com- 
pany, the termination of the general partner. (1985 (Reg. Sess., 1986), 
c. 989, s. 2; 1997-456, s. 27; 1999-362, ss. 21, 22; 2001-387, ss. 128, 
129213013 Us) 

Editor’s Note. — Session Laws 2001-387, s. 

154(b), provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 

Effect of Amendments. — Session Laws 
2001-387, ss. 128-131, effective January 1, 

2002, rewrote subdivision (6); deleted “or” at 
the end of subdivision (9); rewrote subdivision 

(10); and added subdivisions (11) and (12). 

§ 59-403. General powers and liabilities. 

(a) Except as provided in this Article or in the partnership agreement, a 
general partner of a limited partnership has the rights and powers and is 
subject to the restrictions and liabilities of a partner in a partnership without 
limited partners. 

(b) Except as provided in this Article, a general partner of a limited 
partnership that is not a limited liability limited partnership has the liabilities 
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of a partner in a partnership without limited partners to persons other than 
the partnership and the other partners, and a general partner of a limited 
liability limited partnership has the liabilities of, and has the limitation on 
lability afforded to, a partner in a registered limited liability partnership 
under the North Carolina Uniform Partnership Act to persons other than the 
partnership and the other partners with respect to debts and obligations of the 
limited partnership incurred while it is a limited liability limited partnership. 
Except as provided in this Article or in the partnership agreement, a general 
partner of a limited partnership that is not a limited liability limited partner- 
ship has the liabilities of a partner in a partnership without limited partners 
to the partnership and to the other partners, and a general partner of a limited 
hability limited partnership has the liabilities of, and has the limitation on 
lability afforded to, a partner in a registered limited liability partnership 
under the North Carolina Uniform Partnership Act to the partnership and to 
the other partners. 

(c) Unless otherwise provided in the partnership agreement, a general 
partner of a limited partnership has the power and authority to delegate to one 
or more other persons the general partner’s rights and powers to manage and 
control the business and affairs of the limited partnership, including to 
delegate to agents, officers, and employees of the general partner or the limited 
partnership, and to delegate by a management agreement or another agree- 
ment with, or otherwise to, other persons. Unless otherwise provided in the 
partnership agreement, a delegation by a general partner of a limited 
partnership shall not cause the general partner to cease to be a general partner 
of the limited partnership and shall not reduce or absolve the general partner 
of the general partner’s duties or obligations to the limited partnership or its 
other partners. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987, c. 531, s. 6; 2001-387, 
geto2, 133.) 

Editor’s Note. — Session Laws 2001-387, s. 
154(b), provides that nothing in this act shall 
supersede the provisions of Article 10 or 65 of 
Chapter 58 of the General Statutes, and this 
act does not create an alternate means for an 
entity governed by Article 65 of Chapter 58 of 
the General Statutes to convert to a different 
business form. 

Effect of Amendments. — Session Laws 
2001-387, ss. 132, 133, effective January 1, 
2002, rewrote subsection (b); and added subsec- 

tion (c). 
Legal Periodicals. — For note, “Corporate 

Law — Limited Liability Company Act, N.C. 
Gen. Stat. §§ 57C-1-01 to 57C-10-07 (1993),” 
see 72 N.C.L. Rev. 1654 (1994). 

§ 59-404. Contributions by a general partner. 

A general partner of a limited partnership may make contributions to the 
partnership and share in the profits and losses of, and in distributions from, 
the limited partnership as a general partner. A general partner also may make 
contributions to and share in profits, losses, and distributions as a limited 
partner. A person who is both a general partner and a limited partner has the 
rights and powers, and is subject to the restrictions and liabilities, of a general 
partner and, except as provided in the partnership agreement, also has the 
powers, and is subject to the restrictions, of a limited partner to the extent of 
his participation in the partnership as a limited partner. (1985 (Reg. Sess., 
1986), c. 989, s. 2.) 

§ 59-405. Voting. 

The partnership agreement may grant to all or certain identified general 
partners the right to vote (on a per capita or any other basis), separately or 
with all or any class of the limited partners, on any matter. (1985 (Reg. Sess., 
1986), c. 989, s. 2.) 
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$§ 59-406 through 59-500: Reserved for future codification purposes. 

Part 5. Finance. 

§ 59-501. Form of contribution. 

The contribution of a partner may be in cash, property, or services rendered, 
or a promissory note or other obligation to contribute cash or property or to 
perform services. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 

§ 59-502. Liability for contributions. 

(a) Except as provided in the partnership agreement, a partner is obligated 
to the limited partnership to perform any enforceable promise to contribute 
cash or property or to perform services, even if the partner is unable to perform 
because of death, disability or any other reason. If a partner does not make the 
required contribution of property or services, the partner is obligated at the 
option of the limited partnership to contribute cash equal to that portion of the 
agreed value of the stated contribution that has not been made. As used in this 
section, the term “agreed value” means an amount or other measure of value 
as (1) is provided in the partnership agreement, or (ii) if not provided in the 
partnership agreement, is required to be set forth in the written records 
required pursuant to G.S. 59-106. 

(b) Unless otherwise provided in the partnership agreement, the obligation 
of a partner to make a contribution or return money or other property paid or 
distributed in violation of this Article may be compromised only by consent of 
all the partners. Any such compromise, however, shall not affect the rights of 
a creditor whose claim arose prior to the date of the compromise. 

(c) No promise by a limited partner to contribute to the limited partnership 
is enforceable unless in a writing signed by the limited partner. (1985 (Reg. 
Sess., 1986), c. 989, s. 2; 1999-362, s. 23.) 

§ 59-503. Sharing income, gain, loss, deduction or credit. 

Income, gain, loss, deduction or credit of a limited partnership shall be 
allocated among the partners, and among classes of partners, in the manner 
provided in the partnership agreement. To the extent the partnership agree- 
ment does not provide for the allocation of items of income, gain, loss, 
deduction, or credit, then those items shall be allocated on the basis of the 
agreed value of the contributions made by each partner to the extent they have 
been received by the partnership and have not been returned. As used in this 
section, the term “agreed value” means an amount or other measure of value 
as (i) is provided in the partnership agreement, or (ii) if not provided in the 
partnership agreement, is required to be set forth in the written records 
required pursuant to G.S. 59-106. (1985 (Reg. Sess., 1986), c. 989, s. 2; 
1999-362, s. 24.) 

§ 59-504. Sharing of distributions. 
Distributions of cash or other assets of a limited partnership shall be made 

among the partners, and among classes of partners, in the manner provided in 
the partnership agreement. To the extent the partnership agreement does not 
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provide for the sharing of distributions among the partners, distributions shall 
be made among the partners on the basis of the agreed value of the 
contributions made by each partner to the extent they have been received by 
the partnership and have not been returned. As used in this section, the term 
“agreed value” means an amount or other measure of value as (i) is provided in 
the partnership agreement, or (ii) if not provided in the partnership agree- 
ment, is required to be set forth in the written records required pursuant to 
G.S. 59-106. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 25.) 

§§ 59-505 through 59-600: Reserved for future codification purposes. 

Part 6. Distribution and Withdrawal. 

§ 59-601. Interim distributions. 

Except as provided in this Article, a partner is entitled to receive distribu- 
tions from a limited partnership before his withdrawal from the limited 
partnership and before the dissolution and winding up thereof to the extent 
and at the times or upon the happening of the events specified in the 
partnership agreement. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 

§ 59-602. Withdrawal of general partner. 

After filing of the original certificate of limited partnership, a general 
partner may withdraw from a limited partnership at any time by giving 
written notice to the other partners, but if the withdrawal violates the 
partnership agreement, the limited partnership may recover from the with- 
drawing general partner, in addition to its other remedies, any damages for 
breach of the partnership agreement and may offset the damages against the 
amount otherwise distributable or payable to the partner. (1985 (Reg. Sess., 
1986), c. 989, s. 2; 1999-362, s. 26.) 

§ 59-603. Withdrawal of limited partner. 

A limited partner may withdraw from a limited partnership only at the time 
or upon the happening of events specified in writing in and in accordance with 
the partnership agreement, including any amendment or addendum to the 
partnership agreement agreed upon by the partners unanimously or in 
accordance with the terms of the agreement and made in connection with any 
permitted withdrawal. If the partnership agreement does not specify in 
writing the time or the events upon the happening of which a limited partner 
may withdraw, a limited partner may not withdraw prior to the time for the 
dissolution and winding up of the limited partnership. (1985 (Reg. Sess., 1986), 
€,9389,.s, 2;,1999-362,.s)27.) 

Editor’s Note. — Session Laws 1999-362,s. validly adopted in writing by its partners or 
27, which rewrote this section, was effective otherwise as a part of its partnership agree- 
October 1, 1999, and applicable to (i) any lim- ment, and (ii) all limited partnerships formed 
ited partnership formed before that date, onlyif on or after that date. 

fee. 
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§ 59-604. Distribution upon withdrawal. 

Except as provided in this Article, upon withdrawal any withdrawing 
partner is entitled to receive any distribution to which the partner is entitled 
under the partnership agreement and, if not otherwise provided in the 
agreement, the partner is entitled to receive, within a reasonable time after 
withdrawal, the fair value of the partner’s partnership interest in the limited 
partnership as of the date of withdrawal, based upon the partner’s right to 
share in distributions from the limited partnership. (1985 (Reg. Sess., 1986), c. 
989, s. 2; 1999-362, s. 28.) 

§ 59-605. Distribution in kind. 

Except as provided in writing in the limited partnership agreement, (1) a 
partner, regardless of the nature of his contribution, has no right to demand 
and receive any distribution from a limited partnership in any form other than 
cash; and (2) a partner may not be compelled to accept a distribution of any 
asset in kind from a limited partnership to the extent that the percentage of 
the asset distributed to him exceeds a percentage of that asset which is equal 
to the percentage in which he shares in distributions from the limited 
partnership. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

§ 59-606. Right to distribution. 

Subject to the other provisions of Part 6 of this Article, at the time a partner 
becomes entitled to receive a distribution, the partner has the status of, and is 
entitled to all remedies available to, a creditor of the limited partnership with 
respect to the distribution. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 
29%) 

§ 59-607. Limitations on distribution. 

A partner shall not receive a distribution from a limited partnership to the 
extent that, after giving effect to the distribution, all liabilities of the limited 
partnership, other than liabilities to partners on account of their partnership 
interests, exceed the fair value of the partnership assets. (1985 (Reg. Sess., 
1986) ecm989%s..2.) 

§ 59-608. Liability upon return of contribution. 

(a) If a partner has received the return of any part of his contribution 
without violation of the partnership agreement or this Article, he is liable to 
the limited partnership for a period of one year thereafter for the amount of the 
returned contribution, but only to the extent necessary to discharge the limited 
partnership’s liabilities to creditors who extended credit to the limited part- 
nership during the period the contribution was held by the partnership. 
(b) If a partner has received the return of any part of his contribution in 

violation of the partnership agreement or this Article, he is liable to the limited 
partnership for a period of six years thereafter for the amount of the 
contribution wrongfully returned. 

(c) A partner receives a return of the partner’s contribution to the extent 
that a distribution to the partner reduces the partner’s share of the fair value 
of the net assets of the limited partnership below the agreed value of the 
partner’s contribution which has not been distributed to the partner. As used 
in this section, the term “agreed value” means an amount or other measure of 
value as (i) is provided in the partnership agreement, or (11) if not provided in 
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the partnership agreement, is required to be set forth in the written records 
required pursuant to G.S. 59-106. (1985 (Reg. Sess., 1986), c. 989, s. 2; 
1999-362, s. 30.) 

§8§ 59-609 through 59-700: Reserved for future codification purposes. 

Part 7. Assignment of Partnership Interest. 

§ 59-701. Nature of partnership interest. 

A oi tas interest is personal property. (1985 (Reg. Sess., 1986), c. 989, 
s. 2. 

Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 

§ 59-702. Assignment of partnership interest. 

Except as provided in the partnership agreement, a partnership interest is 
assignable in whole or in part. Subject to G.S. 59-801(3) an assignment of a 
partnership interest does not dissolve a limited partnership or entitle the 
assignee to become or to exercise any rights of a partner. An assignment 
entitles the assignee to receive, to the extent assigned, only the allocation and 
distribution to which the assignor would be entitled. Except as provided in the 
partnership agreement, a partner ceases to be a partner and to have the power 
to exercise any rights and powers of a partner upon assignment of all of the 
partner’s partnership interest. Except as provided in the partnership agree- 
ment, neither the pledge or granting of a security interest in any or all of the 
partnership interest of a partner nor the pledge or granting of a lien or other 
encumbrance against any or all of the partnership interest of a partner shall 
cause the partner to cease to be a partner or cease to have the power to exercise 
any rights or powers of a partner. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987, c. 
Odie Se11999-502, 8. 31.) 

§ 59-703. Rights of creditor. 

On application to a court of competent jurisdiction by any judgment creditor 
of a partner, the court may charge the partnership interest of the partner with 
payment of the unsatisfied amount of the judgment with interest. The general 
partners shall have no liability to a partner for payments to a judgment 
creditor pursuant to this provision. To the extent so charged, the judgment 
creditor has only the rights of an assignee of the partnership interest. This 
Article does not deprive any partner of the benefit of any exemption laws 
applicable to his partnership interest. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

§ 59-704. Right of assignee to become limited partner. 

(a) An assignee of a partnership interest, including an assignee of a general 
partner, may become a limited partner if and to the extent that (1) the assignor 
gives the assignee that right in accordance with authority described in the 
partnership agreement, or (2) all other partners consent. 

(b) An assignee who has become a limited partner has, to the extent 
assigned, the rights and powers, and is subject to the restrictions and 
liabilities, of a limited partner under the partnership agreement and this 
Article. An assignee who becomes a limited partner also is lable for the 
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obligations of the assignee’s assignor to make and return contributions as 
provided in Parts 5 and 6 of this Article. However, the assignee is not obligated 
for liabilities that (i) are unknown to the assignee at the time the assignee 
became a limited partner and (ii) could not be ascertained from the written 
provisions of the partnership agreement. 

(c) If an assignee of a partnership interest becomes a limited partner, the 
assignor is not released from his liability to the limited partnership under G.S. 
59-207, 59-502, and 59-608. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 
a2) 

§ 59-705. Power of estate of deceased or incompetent part- 
ner. 

If a partner who is an individual dies or a court of competent jurisdiction 
adjudges him to be incompetent to manage his person or his property, the 
partner’s executor, administrator, guardian, conservator, or other legal repre- 
sentative may exercise all of the partner’s rights for the purpose of settling his 
estate or administering his property, including any power the partner had to 
give an assignee the right to become a limited partner. If a partner is a 
corporation, trust, or other entity and is dissolved or terminated, the powers of 
that partner may be exercised by its legal representative or successor. (1985 
(Reg. Sess., 1986), c. 989, s. 2.) 

§§ 59-706 through 59-800: Reserved for future codification purposes. 

Part 8. Dissolution. 

§ 59-801. Nonjudicial dissolution. 

(a) Alimited partnership is dissolved and its affairs shall be wound up upon 
the happening of the first to occur of the following: 

(1) At the time specified in the certificate of limited partnership or upon 
the happening of events specified in writing in the partnership 
agreement; 

(2) Written consent of all partners; 
(3) An event of withdrawal of a general partner unless: 

a. At the time there is at least one other general partner, in which 
case, unless otherwise provided in a written partnership agree- 
ment or agreed upon by all remaining partners, (i) the limited 
partnership is not dissolved, (i1) the limited partnership shall not 
be wound up, and (iii) the business of the limited partnership 
shall be continued by the remaining general partners; or 

b. Within 90 days after the withdrawal, all remaining partners, or a 
lesser number or portion of the partners provided in the partner- 
ship agreement, agree in writing to continue the business of the 
limited partnership and to the appointment of one or more 
additional general partners if necessary or desired, in which case 
the limited partnership is not dissolved and is not required to be 
wound up by reason of the event of withdrawal; 

(3a) Ninety days after the withdrawal of the limited partnership’s last 
limited partner, unless the limited partnership admits at least one 
limited partner before the end of the 90 days; or 

(4) Entry of a decree of judicial dissolution under G.S. 59-802. 
(b) The causes of dissolution of a limited partnership shall be governed 

solely by this Article. Article 2 of this Chapter, which governs the causes of 
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dissolution of a partnership without limited partners, does not apply and shall 
not govern the causes of dissolution of a limited partnership. (1985 (Reg. Sess., 
L986),‘c. 989; s::2; 1999-362; 5133:) 

Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 

§ 59-802. Judicial dissolution. 

On application by or for a partner the court may decree dissolution of a 
limited partnership whenever it is not reasonably practicable to carry on the 
business in conformity with the partnership agreement. The limited partner- 
ship’s name becomes available for use by another entity as provided in 55D-21. 
(1985 (Reg. Sess., 1986), c. 989, s. 2; 2001-358, s. 36; 2001-387, ss. 173, 175(a); 
2001-418, s. 6.) 

Editor’s Note. — Session Laws 2001-358, s. making s. 173 of that act effective when it 
53, provided that the act, which amended this became law (August 26, 2001). As a result of 
section, was effective October 1, 2001, and these changes, the amendment by Session 
applicable to documents submitted for filing on Laws 2001-358 is effective January 1, 2002, 
or after that date. Section 173 of Session Laws and applicable to documents submitted for fil- 
2001-387 changed the effective date of Session ing on or after that date. 
Laws 2001-358 from October 1, 2001, to Janu- Effect of Amendments. — Session Laws 
ary 1, 2002. Section 6 of Session Laws 2001- 2001-358, s. 36, effective January 1, 2002, and 
413, effective September 14, 2001, added a_ applicable to documents submitted for filing on 
sentence to s. 175(a) of Session Laws 2001-387, or after that date, added the final sentence. 

§ 59-803. Winding up. 

Except as provided in the partnership agreement, the general partners who 
have not wrongfully dissolved a limited partnership or, if none, the limited 
partners, may wind up the limited partnership’s affairs; but the court may 
wind up the limited partnership’s affairs upon application of any partner, his 
legal representative, or assignee. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

§ 59-804. Distribution of assets. 

Upon the winding up of a limited partnership, the assets shall be distributed 
as follows: 

(1) To creditors, including limited partners who are creditors, to the 
extent otherwise permitted by law, in satisfaction of liabilities of the 
limited partnership other than liabilities for distributions to partners 
under G.S. 59-601 or G.S. 59-604; 

(2) To general partners who are creditors to the extent otherwise permit- 
ted by law, in satisfaction of liabilities of the limited partnership other 
than liabilities for distributions to partners under G.S. 59-601 or G.S. 
59-604; 

(3) Except as provided in the partnership agreement, to partners and 
former partners in satisfaction of liabilities for distributions under 
G.S. 59-601 or G.S. 59-604; and 

(4) Except as provided in the partnership agreement, to partners first for 
the return of their contributions and secondly respecting their part- 
nership interests, in the proportions in which the partners share in 
distributions. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

§§ 59-805 through 59-900: Reserved for future codification purposes. 
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Part 9. Foreign Limited Partnerships. 

§ 59-901. Law governing. 

Subject to the Constitution of this State, (i) the laws of the jurisdiction under 
which a foreign limited partnership is organized govern its organization and 
internal affairs and the liability of its partners, and (ii) a foreign limited 
partnership may not be denied registration by reason of any difference 
between those laws and the laws of this State. (1985 (Reg. Sess., 1986), c. 989, 
s. 2; 1999-362, s. 34.) 

Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 

§ 59-902. Registration. 

(a) Before transacting business in this State, a foreign limited partnership 
shall procure a certificate of authority to transact business in this State from 
the Secretary of State. No foreign limited partnership shall be entitled to 
transact in this State any business which a limited partnership organized 
under this Article is not permitted to transact. In order to register, a foreign 
limited partnership shall deliver to the Secretary of State an application for 
registration as a foreign limited partnership, signed by a general partner and 
setting forth: 

(1) The name of the foreign limited partnership and, if different, the name 
piped: which it proposes to register and transact business in this 
tate; 

(2) The jurisdiction and date of its formation; 
(3) The date of formation and the period of duration; 
(4) The street address, and the mailing address if different from the street 

address, of the principal office of the foreign limited partnership, and 
the county in which the principal office is located; 

(5) The street address, and the mailing address if different from the street 
address, of the registered office of the foreign limited partnership in 
this State, the county in which the registered office is located, adn the 
name of its proposed registered agent in this State; 

(6) If the certificate of limited partnership filed in the foreign limited 
partnership’s state of organization is not required to include the 
names and addresses of the partners, a list of the names and 
addresses or, at the election of the foreign limited partnership, a list 
of the names and addresses of the general partners and the address, 
including county and city or town, and street and number, of the office 
at which is kept a list of the names and addresses of the limited 
partners and their capital contributions, together with an undertak- 
ing by the foreign limited partnership to keep such records until such 
foreign limited partnership’s registration in this State is cancelled; 

(7) A statement that in consideration of the issuance of a certificate of 
authority to transact business in this State, the foreign limited 
partnership appoints the Secretary of State of North Carolina as the 
agent to receive service of process, notice, or demand, whenever the 
foreign limited partnership fails to appoint or maintain a registered 
agent in this State or whenever any such registered agent cannot with 
reasonable diligence be found at the registered office; 

(8) The names and addresses including county and city or town, and 
street and number, if any, of all of the general partners; 

(8a) Whether the foreign limited partnership is a foreign limited liability 
partnership; and 
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(9) The effective date and time of the registration if it is not to be effective 
at the time of filing of the application. 

(b) Without excluding other activities which shall not constitute transacting 
business in this State, a foreign limited partnership shall not be considered to 
be transacting business in this State, for the purpose of this Article, by reason 
of carrying on in this State any one or more of the following activities: 

(1) Maintaining or defending any action or suit or any administrative or 
arbitration proceeding, or effecting the settlement thereof or the 
settlement of claims or disputes; 

(2) Holding meetings of its partners or carrying on other activities 
concerning its internal affairs; 

(3) Maintaining bank accounts or borrowing money in this State, with or 
without security, even if such borrowings are repeated and continuous 
transactions; 

(4) Maintaining offices or agencies for the transfer, exchange, and regis- 
tration of its securities, or appointing and maintaining trustees or 
depositaries with relation to its securities; 

(5) Soliciting or procuring orders, whether by mail or through employees 
or agents or otherwise, where such orders require acceptance without 
this State before becoming binding contracts; 

(6) Making or investing in loans with or without security including 
servicing of mortgages or deeds of trust through independent agencies 
within the State, the conducting of foreclosure proceedings and sale, 
the acquiring of property at foreclosure sale and the management and 
rental of such property for a reasonable time while liquidating its 
uAves net, provided no office or agency therefor is maintained in this 
tate; 

(7) Taking security for or collecting debts due to it or enforcing any rights 
in property securing the same; 

(8) Transacting business in interstate commerce; and 
(9) Conducting an isolated transaction completed within a period of six 

months and not in the course of a number of repeated transactions of 
like nature. 

(c) Each foreign limited partnership authorized to transact business in this 
State must maintain a registered agent as required by Article 4 of Chapter 55D 
of the General Statutes and is subject to service on the Secretary of State under 
that Article. 

(d) through (e) Repealed by Session Laws 2001-358, s. 50(b), effective 
January 1, 2002. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987, c. 531, s. 8.1; 
2000-140, s. 55; 2001-358, s. 50(c); 2001-387, ss. 184, 159, 173, 175(a); 
2001-413, s. 6; 2001-487, s. 62(y).) 

Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 
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Session Laws 2001-387, s. 134 had amended 

this section. However, s. 159(a) of c. 387 re- 

pealed s. 134, contingent upon the enactment of 
Session Laws 2001-358. Session Laws 2001-358 
was enacted on August 10, 2001. 

Effect of Amendments. — Session Laws 
2000-140, s. 55, effective July 21, 2000, deleted 
“in the jurisdiction under the laws of which it is 
formed” at the end of subdivision (a)(4). 

Session Laws 2001-358, s. 50(c), effective 
January 1, 2002, and applicable to documents 
submitted for filing on or after that date, de- 
leted “the agent must be an individual resident 
of this State, a domestic corporation, or a for- 
eign corporation having a place of business in, 
and authorized to do business in this State” at 



§59-903 

the end of subdivision (a)(5); rewrote subsection 
(c); and deleted subsections (d) and (e). 

Session Laws 2001-387, s. 159(b), effective 
January 1, 2002, deleted “original and one 
conformed copy of an” preceding “application 
for” near the end of the introductory language 
of subsection (a), rewrote subdivisions (a)(4), (5) 
and (9); and made minor stylistic changes 
throughout the section. 

CH. 59. PARTNERSHIP 859-904 

Session Laws 2001-487, s. 62(y), effective 
January 1, 2002, in this section as amended by 
Session Laws 2001-387, s. 159(b), in subdivi- 
sion (a)(4), inserted a comma following “The 
street address” and added “and the county in 
which the principal office is located” at the end 
of that subdivision; deleted “and” at the end of 

subdivision (a)(8); and inserted subdivision 

(a)(8a). 

OPINIONS OF ATTORNEY GENERAL 

Assumed Name. — There is no authority for 
allowing a foreign limited partnership to oper- 
ate under any more than one assumed name, 
and the assumed name under which it operates 

must be the one registered with the Secretary 
of State. See opinion of Attorney General to Mr. 
Clyde Smith, Deputy Secretary of State, — 
N.C.A.G. — (June 25, 1987). 

§ 59-903. Issuance of registration. 

If the Secretary of State finds that an application satisfies the requirements 
of this Article, the Secretary shall, when all requisite fees have been tendered 
as in this Article prescribed: 

(1) Endorse on the application the word “filed”, and the hour, day, month 
and year of the filing thereof; 

(2) File in the office of the Secretary of State the application; 
(3) Issue a certificate of authority to transact business in this State to 

which the Secretary shall affix the conformed copy of the application; 
and 

(4) Send to the foreign limited partnership or its representative the 
certificate of authority, together with the conformed copy of the 
application affixed thereto. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1987, 
c. Dol, s. 8; 1997-485, s* 27;'1999-362) s.35.) 

§ 59-904. Name. 

A foreign limited partnership may register with the Secretary of State under 
any name that meets the requirements of Article 3 of Chapter 55D of the 
General Statutes. (1985 (Reg. Sess., 1986), c. 989, s. 2; 2001-358, s. 35; 
2001-387, ss. 1385, 155, 173, 175(a); 2001-413, s. 6.) 

Editor’s Note. — Session Laws 2001-358, s. 
53, provided that the act, which amended this 
section, was effective October 1, 2001, and 
applicable to documents submitted for filing on 
or after that date. Section 173 of Session Laws 
2001-387 changed the effective date of Session 
Laws 2001-358 from October 1, 2001, to Janu- 
ary 1, 2002. Section 6 of Session Laws 2001- 
413, effective September 14, 2001, added a 
sentence to s. 175(a) of Session Laws 2001-387, 
making s. 173 of that act effective when it 
became law (August 26, 2001). As a result of 
these changes, the amendment by Session 
Laws 2001-358 is effective January 1, 2002, 
and applicable to documents submitted for fil- 
ing on or after that date. 
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Session Laws 2001-387, s. 135 had amended 
this section. However,s. 155 of c. 387 repealed s. 
134, contingent upon the enactmentof Session 
Laws 2001-358. Session Laws 2001-358 was 
enacted onAugust 10, 2001. 

Effect of Amendments. — Session Laws 
2001-358, s. 35, effective January 1, 2002, and 
applicable to documents submitted for filing on 
or after that date, substituted “that meets the 
requirements of Article 3 of Chapter 55D of the 
General Statutes” for “(whether or not it is the 
name under which it is registered in its state of 
organization) that includes without abbrevia- 
tion the words “limited partnership” and that 
could be registered by a domestic limited part- 
nership.” 
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§ 59-905. Changes and amendments. 

If any statement in the application for registration of a foreign limited 
partnership was false when made or any arrangements or other facts described 
have changed, making the application inaccurate in any respect, the foreign 
limited partnership shall promptly file in the office of the Secretary of State an 
original and one conformed copy of a certificate, signed by a general partner, 
correcting such statement. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

§ 59-906. Cancellation of registration. 

A foreign limited partnership may cancel its registration by filing with the 
Secretary of State a certificate of cancellation signed by a general partner. A 
cancellation does not terminate the authority of the Secretary of State to 
accept service of process on the foreign limited partnership with respect to 
causes of action arising out of the transactions of business in this State. (1985 
(Reg. Sess., 1986), c. 989, s. 2.) 

§ 59-907. Transaction of business without registration. 

(a) No foreign limited partnership transacting business in this State with- 
out permission obtained through a certificate of authority under this Article 
shall be permitted to maintain any action or proceeding in any court of this 
State unless such foreign limited partnership shall have obtained a certificate 
of authority prior to trial. 

(b) The failure of a foreign limited partnership to obtain a certificate of 
authority to transact business in this State shall not impair the validity of any 
contract or act of the foreign limited partnership and shall not prevent the 
foreign limited partnership from defending any action or proceeding in any 
court of this State. 

(c) A foreign limited partnership failing to obtain permission to transact 
business in this State as required by this Article or by prior statutes then 
applicable shall be liable to the State for the years or parts thereof during 
which it transacted business in this State without such permission in an 
amount equal to all fees and taxes which would have been imposed by law upon 
such foreign limited partnership had it duly applied for and received such 
permission plus interest and all penalties imposed by law for failure to pay 
such fees and taxes, plus five hundred dollars ($500.00) and costs. The 
Attorney General shall bring actions to recover all amounts due the State 
under the provisions of this section. 

(d) The Secretary of State is hereby directed to require that every foreign 
limited partnership transacting business in this State comply with the 
provisions of this Article. The Secretary of State is authorized to employ such 
assistants as shall be deemed necessary in his office for the purpose of 
enforcing the provisions of this Article and for making such investigations as 
shall be necessary to ascertain foreign limited partnerships now transacting 
business in this State which may have failed to comply with the provisions of 
this Article. 

(e) A limited partner of a foreign limited partnership is not liable as a 
general partner of the foreign limited partnership solely by reason of the 
foreign limited partnership’s having transacted business in this State without 
registration. 

(f) A foreign limited partnership, by transacting business in this State 
without registration, appoints the Secretary of State as its agent for service of 
process with respect to causes of action arising out of the transaction of 
business in this State. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 36; 
2000-140, s. 101(r).) 
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Effect of Amendments. — Session Laws inserted “or” in the phrase “validity of any 
2000-140, s. 101(r), effective July 21, 2000, contract or act” in subsection (b). 

§ 59-908. Action by Attorney General. 

The Attorney General may bring an action to restrain a foreign limited 
partnership from transacting business in this State in violation of this Article. 
(1985 (Reg. Sess., 1986), c. 989, s. 2.) 

§ 59-909. Withdrawal of foreign limited partnership by 
reason of a merger, consolidation, or conver- 
sion. 

(a) Whenever a foreign limited partnership authorized to transact business 
in this State ceases its separate existence as a result of a statutory merger or 
consolidation permitted by the laws of the state or country under which it was 
organized, or converts into another type of entity as permitted by those laws, 
the surviving or resulting entity shall apply for a certificate of withdrawal for 
the foreign limited partnership by delivering to the Secretary of State for filing 
a copy of the articles of merger, consolidation, or conversion or a certificate 
reciting the facts of the merger, consolidation, or conversion, duly authenti- 
cated by the Secretary of State or other official having custody of limited 
partnership records in the state or country under the laws of which the foreign 
limited partnership was organized. If the surviving or resulting entity is not 
authorized to transact business or conduct affairs in this State, the articles or 
certificate must be accompanied by an application which must set forth: 

(1) The name of the foreign limited partnership authorized to transact 
business in this State, the type of entity and name of the surviving or 
resulting entity, and a statement that the surviving or resulting entity 
is not authorized to transact business or conduct affairs in this State; 

(2) A statement that the surviving or resulting entity consents that 
service of process based on any cause of action arising in this State, or 
arising out of business transacted in this State, during the time the 
foreign limited partnership was authorized to transact business in 
ue State, may thereafter be made by service thereof on the Secretary 
of State; 

(3) A mailing address to which the Secretary of State may mail a copy of 
any process served upon the Secretary under subdivision (a)(2) of this 
section; and 

(4) A commitment to file with the Secretary of State a statement of any 
subsequent change in its mailing address. 

(b) If the Secretary of State finds that the articles or certificate and the 
ge OE for withdrawal, if required, conform to law, the Secretary of State 
shall: 

(1) Endorse on the articles or certificate and the application for with- 
drawal, if required, the word “filed” and the hour, day, month, and 
year of filing thereof; 

(2) File the articles or certificate and the application, if required; 
(3) Issue a certificate of withdrawal; and 
(4) Send to the surviving or resulting entity or its representative the 

certificate of withdrawal, together with the exact or conformed copy of 
the application, if required, affixed thereto. 

(c) After the withdrawal of the foreign limited partnership is effective, 
service of process on the Secretary of State in accordance with subsection (a) of 
this section shall be made by delivering to and leaving with the Secretary of 
State, or with any clerk authorized by the Secretary of State to accept service 
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of process, duplicate copies of the process and the fee required by G.S. 
59-1106(b). Upon receipt of process in the manner provided in this subsection, 
the Secretary of State shall immediately mail a copy of the process by 
registered or certified mail, return receipt requested, to the surviving or 
resulting entity at the mailing address designated pursuant to subsection (a) 
of this section. (1999-369, s. 4.7; 2001-387, ss. 186, 137; 2001-487, s. 62(z).) 

Editor’s Note. — Session Laws 1999-369, s. 
8, made this section effective December 15, 
1999, and applicable to mergers, consolida- 
tions, or conversions effective on or after that 
date. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-387, ss. 186, 137, effective January 1, 
2002, substituted “file with the Secretary of 
State a statement of any subsequent change” 
for “notify the Secreary of State in the future of 
any change” in subdivision (a)(4). 

Session Laws 2001-487, s. 62(z), effective 
January 1, 2002, in subsection (a) as amended 
by Session Laws 2001-387, s. 136, inserted “or 
conduct affairs” following “business” in the sec- 
ond sentence of subsection (a) and near the end 
of subdivision (a)(1). 

§§ 59-910 through 59-1000: Reserved for future codification purposes. 

Part 10. Derivative Actions. 

§ 59-1001. Right of action. 

A limited partner may bring an action in the right of a limited partnership 
to recover a judgment in its favor if general partners with authority to do so 
have refused to bring the action or if an effort to cause those general partners 
to bring the action is not likely to succeed. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

poration Act,” see 32 Wake Forest L. Rev. 179 
(1997). 

Legal Periodicals. — For article, “The Cre- 
ation of North Carolina’s Limited Liability Cor- 

§ 59-1002. Proper plaintiff. 

In a derivative action, the plaintiff must be a partner at the time of bringing 
the action and (i) must have been a partner at the time of the transaction that 
is the subject of the complaint or (ii) the plaintiff’s status as a partner must 
have devolved upon the partner by operation of law or pursuant to the terms 
of the partnership agreement from a person who was a partner at the time of 
the transaction. (1985 (Reg. Sess., 1986), c. 989, s. 2; 1999-362, s. 37.) 

§ 59-1003. Pleading. 

In a derivative action, the complaint shall set forth with particularity the 
effort of the plaintiff to secure initiation of the action by a general partner or 
the reasons for not making the effort. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

§ 59-1004. Expenses. 

(a) If a derivative action is successful, in whole or in part, or if anything is 
received by the plaintiff as a result of a judgment, compromise, or settlement 
of any action or claim, the court may award the plaintiff reasonable expenses, 
including reasonable attorney’s fees, and shall direct him to remit to the 
limited partnership the remainder of those proceeds received by him. 
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(b) In any such action, the court, upon final judgment and a finding that the 
action was brought without reasonable cause, may require the plaintiff or 
plaintiffs to pay to the defendant or defendants the reasonable expenses, 
including attorneys’ fees, incurred by them in defense of the action. (1985 (Reg. 
Sess., 1986), c. 989, s. 2.) 

§ 59-1005. Dismissal of action. 

Such action shall not be discontinued, dismissed, compromised or settled 
without the approval of the court. If the court shall determine that the interest 
of the partners or of the creditors of the partnership will be substantially 
affected by such discontinuance, dismissal, compromise, or settlement, the 
court, in its discretion, may direct that notice, by publication or otherwise, 
shall be given to such partners or creditors whose interest it determines will be 
so affected. If notice is so directed to be given, the court may determine which 
one or more of the parties to the action shall bear the expense of giving the 
same, in such amount as the court shall be awarded as costs of the action. 
(1985 (Reg. Sess., 1986), c. 989, s. 2.) 

§ 59-1006. Construction. 

The provisions of this Article shall not be construed to deprive a partner of 
whatever rights of action he may possess in his individual capacity. (1985 (Reg. 
Sess., 1986), c. 989, s. 2.) 

8§ 59-1007 through 59-1049: Reserved for future codification pur- 
poses. 

Part 10A. Conversion to Limited Partnership. 

§ 59-1050. Conversion. 

A business entity other than a domestic limited partnership may convert to 
a domestic limited partnership if: 

(1) The conversion is permitted by the laws of the state or country 
governing the organization and internal affairs of the converting 
business entity; and 

(2) The converting business entity complies with the requirements of this 
part and, to the extent applicable, the laws referred to in subdivision 
(1) of this section. (1999-369, s. 4.8; 2001-387, s. 139.) 

Editor’s Note. — Session Laws 1999-369 s. 
4.8, enacted the sections under this Part as 
§§ 59-1007 to 59-1014; they were recodified as 
§§ 59-1050 to 59-1057 at the direction of the 
Revisor of Statutes. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 

the General Statutes, and this act does not 

create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-387, s. 139, effective January 1, 2002, 

rewrote the Part 10A heading, and rewrote the 
section. 

§ 59-1051. Plan of conversion. 

(a) The converting business entity shall approve a written plan of conver- 
sion containing: 
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(1) The name of the converting business entity, its type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; 

(2) The name of the resulting domestic limited partnership into which the 
converting business entity shall convert; 

(3) The terms and conditions of the conversion; and 
(4) The manner and basis for converting the interests in the converting 

business entity into interests, obligations, or securities of the result- 
ing domestic limited partnership or into cash or other property in 
whole or in part. 

The plan of conversion may contain other provisions relating to the conver- 
sion. 

(b) The plan of conversion shall be approved in accordance with the laws of 
the state or country governing the organization and internal affairs of the 
converting business entity. 

(c) After a plan of conversion has been approved as provided in subsection 
(b) of this section, but before a certificate of limited partnership for the 
resulting domestic limited partnership becomes effective, the plan of conver- 
sion may be amended or abandoned to the extent permitted by the laws that 
govern the organization and internal affairs of the converting business entity. 
(1999-369, s. 4.8; 2001-387, s. 140.) 

Editor’s Note. — Session Laws 1999-369 s. 
4.8, enacted this section as §§ 59-1008; it was 

recodified as § 59-1051 at the direction of the 

Revisor of Statutes. 
Session Laws 2001-387, s. 154(b), provides 

that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 

erned by Article 65 of Chapter 58 of the General 

Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-387, s. 140, effective January 1, 2002, 
deleted “holders of the interests in the” follow- 
ing “The” in the introductory language of sub- 
section (a), inserted present subdivision (a)(1) 
and redesignated former subdivisions (a)(1) 
through (3) as present subdivisions (a)(2) 
through (4); and rewrote subsections (b) and (c). 

§ 59-1052. Filing of certificate of limited partnership by 
converting business entity. 

(a) After a plan of conversion has been approved by the converting business 
entity as provided in G.S. 59-1051, the converting business entity shall deliver 
a certificate of limited partnership to the Secretary of State for filing. In 
addition to the matters required or permitted by G.S. 59-201, the certificate of 
limited partnership shall contain articles of conversion stating: 

(1) That the domestic limited partnership is being formed pursuant to a 
conversion of another business entity; 

(2) The name of the converting business entity, its type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; and 

(3) That a plan of conversion has been approved by the converting 
business entity in the manner required by law. 

If the plan of conversion is abandoned after the certificate of limited 
partnership has been filed with the Secretary of State but before the certificate 
of limited partnership becomes effective, the converting business entity shall 
deliver to the Secretary of State for filing prior to the time the articles of 
organization become effective an amendment to the certificate of limited 
partnership withdrawing the certificate of limited partnership. 
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(b) The conversion takes effect when the certificate of limited partnership 
becomes effective. 

(c) Repealed by Session Laws 2001-387, s. 141, effective January 1, 2002. 
(d) Certificates of conversion shall also be registered as provided in GS. 

47-18.1. (1999-369, s. 4.8; 2001-387, s. 141.) 

Editor’s Note. — Session Laws 1999-369 s. 

4.8, enacted this section as §§ 59-1009; it was 

recodified as § 59-1052 at the direction of the 

Revisor of Statutes. 
Session Laws 2001-387, s. 154(b), provides 

that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 

erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 
2001-387, s. 141, effective January 1, 2002, in 
subsection (a), substituted “shall contain arti- 

cles of conversion stating” for “shall state” at 
the end of the second sentence, and rewrote the 

the General Statutes, and this act does not 
create an alternate means for an entity gov- 

last paragraph; and deleted subsection (c), per- 
taining to furnishing a plan of conversion. 

§ 59-1053. Effects of conversion. 

When the conversion takes effect: 
(1) The converting business entity ceases its prior form of organization 

and continues in existence as the resulting domestic limited partner- 
ship; 

(2) The title to all real estate and other property owned by the converting 
business entity continues vested in the resulting domestic limited 
partnership without reversion or impairment; 

(3) All liabilities of the converting business entity continue as liabilities of 
the resulting domestic limited partnership; 

(4) A proceeding pending by or against the converting business entity may 
be continued as if the conversion did not occur; and 

(5) The interests in the converting business entity that are to be converted 
into interests, obligations, or securities of the resulting domestic 
limited partnership or into the right to receive cash or other property 
are thereupon so converted, and the former holders of interests in the 
converting business entity are entitled only to the rights provided in 
the plan of conversion. 

The conversion shall not affect the liability or absence of liability of any 
holder of an interest in the converting business entity for any acts, omissions, 
or obligations of the converting business entity made or incurred prior to the 
effectiveness of the conversion. The cessation of the existence of the converting 
business entity in its prior form of organization in the conversion shall not 
constitute a dissolution or termination of the converting business entity. 
(1999-369, s. 4.8; 2000-140, s. 101(s).) 

Editor’s Note. — Session Laws 1999-369 s. 

4.8, enacted this section as § 59-1010; it was 
recodified as § 59-1053 at the direction of the 
Revisor of Statutes. 

Effect of Amendments. — Session Laws 

2000-140, s. 101(s), effective July 21, 2000, 
inserted “limited” in subdivision (5). 

§§ 59-1054 through 59-1057: Recodified as §§ 59-1070 through 59- 
1073 by Session Laws 2001-387, s. 143. 

§§ 59-1058 through 59-1059: Reserved for future codification pur- 
poses. 
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Part 10B. Conversion of Limited Partnership. 

§ 59-1060. Conversion. 

A domestic limited partnership may convert to a different business entity if: 
(1) The conversion is permitted by the laws of the state or country 

governing the organization and internal affairs of such other business 
entity; and 

(2) The converting domestic limited partnership complies with the re- 
quirements of this Part and, to the extent applicable, the laws 
referred to in subdivision (1) of this section. (2001-387, s. 142.) 

Editor’s Note. — Session Laws 2001-387,s. provisions of Article 10 or 65 of Chapter 58 of 
175(a), made this Part effective January 1, the General Statutes, and this act does not 
2002. create an alternate means for an entity gov- 

Session Laws 2001-387, s. 154(b), provides _erned by Article 65 of Chapter 58 of the General 
that nothing in this act shall supersede the Statutes to convert to a different business form. 

§ 59-1061. Plan of conversion. 

(a) The converting domestic limited partnership shall approve a written 
plan of conversion containing: 

(1) The name of the converting domestic limited partnership; 
(2) The name of the resulting business entity into which the domestic 

limited partnership shall convert, its type of business entity, and the 
state or country whose laws govern its organization and internal 
affairs; 

(3) The terms and conditions of the conversion; and 
(4) The manner and basis for converting the interests in the domestic 

limited partnership into interests, obligations, or securities of the 
resulting business entity or into cash or other property in whole or in 
part. 

The plan of conversion may contain other provisions relating to the conver- 
sion. 

(b) The plan of conversion shall be approved by the domestic limited 
partnership in the manner provided for the approval of the conversion in a 
written partnership agreement or, if there is no provision, by the unanimous 
consent of its partners. If any partner of the converting domestic limited 
partnership has or will have personal liability for any existing or future 
obligation of the resulting business entity solely as a result of holding an 
interest in the resulting business entity, then in addition to the requirements 
of the preceding sentence, approval of the plan of conversion by the domestic 
limited partnership shall require the consent of each such partner. The 
converting domestic limited partnership shall provide a copy of the plan of 
conversion to each partner of the converting domestic limited partnership at 
the time provided in a written partnership agreement or, if there is no such 
provision, prior to its approval of the plan of conversion. 

(c) After a plan of conversion has been approved by a domestic limited 
partnership but before the articles of conversion become effective, the plan of 
conversion (i) may be amended as provided in the plan of conversion, or (ii) may 
be abandoned (subject to any contractual rights) as provided in the plan of 
conversion or written partnership agreement or, if not so provided, as deter- 
mined by the general partners of the domestic limited partnership in accor- 
dance with G.S. 59-403. (2001-387, s. 142; 2001-487, s. 62(aa).) 
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Effect of Amendments. — Session Laws _ tic limited partnership” in the second sentence 
2001-487, s. 62(aa), effective January 1, 2002, of subsection (b) as enacted by Session Laws 
inserted “has or” following “converting domes- 2001-387, s. 142. 

§ 59-1062. Articles of conversion. 

(a) After a plan of conversion has been approved by the converting domestic 
limited partnership as provided in G.S. 59-1061, the converting domestic 
limited partnership shall deliver articles of conversion to the Secretary of State 
for filing. The articles of conversion shall state: 

(1) The name of the converting domestic limited partnership; 
(2) The name of the resulting business entity, its type of business entity, 

the state or country whose laws govern its organization and internal 
affairs, and, if the resulting business entity is not authorized to 
transact business or conduct affairs in this State, a designation of its 
mailing address and a commitment to file with the Secretary of State 
a statement of any subsequent change in its mailing address; and 

(3) That a plan of conversion has been approved by the domestic limited 
partnership as required by law. 

(b) If the domestic limited partnership is converting to a business entity 
whose formation, or whose status as a registered limited liability partnership 
as defined in G.S. 59-32, requires the filing of a document with the Secretary 
of State, then, notwithstanding subsection (a) of this section, the articles of 
conversion shall be included as part of that document and shall contain the 
information required by the laws governing the organization and internal 
affairs of the resulting business entity. 

(c) If the plan of conversion is abandoned after the articles of conversion 
have been filed with the Secretary of State but before the articles of conversion 
become effective, the converting domestic limited partnership shall deliver to 
the Secretary of State for filing prior to the time the articles of conversion 
become effective an amendment of the articles of conversion withdrawing the 
articles of conversion. 

(d) The conversion takes effect when the articles of conversion become 
effective. 

(e) Certificates of conversion shall also be registered as provided in G.S. 
47-18.1. (2001-387, s. 142; 2001-487, s. 62(bb).) 

Effect of Amendments. — Session Laws _ graphs of subsection (a) as subsections (b) and 
2001-487, s. 62(bb), effective January 1, 2002, (c); designated existing subsections (b) and (c) 
in this section as enacted by Session Laws as subsections (d) and (e); and rewrote present 
2001-387, s. 142, designated the last two para- _ subsection (b). 

§ 59-1063. Effects of conversion. 

(a) When the conversion takes effect: 
(1) The converting domestic limited partnership ceases its prior form of 

secre sere and continues in existence as the resulting business 
entity; 

(2) The title to all real estate and other property owned by the converting 
domestic limited partnership continues vested in the resulting busi- 
hess entity without reversion or impairment; 

(3) All liabilities of the converting domestic limited partnership continue 
as liabilities of the resulting business entity; 

(4) A proceeding pending by or against the converting domestic limited 
partnership may be continued as if the conversion did not occur; and 

(5) The interests in the converting domestic limited partnership that are 
to be converted into interests, obligations, or securities of the result- 
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ing business entity or into the right to receive cash or other property 
are thereupon so converted, and the former holders of interests in the 
converting domestic limited partnership are entitled only to the rights 
provided in the plan of conversion. 

The conversion shall not affect the liability or absence of liability of any 
holder of an interest in the converting domestic limited partnership for any 
acts, omissions, or obligations of the converting domestic limited partnership 
made or incurred prior to the effectiveness of the conversion. The cessation of 
the existence of the converting domestic limited partnership in its form of 
organization as a domestic limited partnership in the conversion shall not 
constitute a dissolution or termination of the converting domestic limited 
partnership. 

(b) If the resuiting business entity is not a domestic corporation or a 
domestic limited liability company when the conversion takes effect, the 
resulting business entity is deemed: 

(1) To agree that it may be served with process in this State for 
enforcement of (i) any obligation of the converting domestic limited 
partnership, and (ii) any obligation of the resulting business entity 
arising from the conversion; and 

(2) To have appointed the Secretary of State as its agent for service of 
process in any such proceeding. Service on the Secretary of State of 
any such process shall be made by delivering to and leaving with the 
Secretary of State, or with any clerk authorized by the Secretary of 
State to accept service of process, duplicate copies of the process and 
the fee required by G.S. 59-1106(b). Upon receipt of service of process 
on behalf of a resulting business entity in the manner provided for in 
this section, the Secretary of State shall immediately mail a copy of 
the process by registered or certified mail, return receipt requested, to 
the resulting business entity. If the resulting business entity is 
authorized to transact business or conduct affairs in this State, the 
address for mailing shall be its principal office designated in the latest 
document filed with the Secretary of State that is authorized by law to 
designate the principal office or, if there is no principal office on file, its 
registered office. If the resulting business entity is not authorized to 
transact business or conduct affairs in this State, the address for 
mailing shall be the mailing address designated pursuant to G.S. 
59-1062(a)(2). (2001-387, s. 142.) 

§§ 59-1064 through 59-1069: Reserved for future codification pur- 
poses. 

Part 10C. Merger. 

§ 59-1070. Merger. 

A domestic limited partnership may merge with one or more other domestic 
limited partnerships or other business entities if: 

(1) The merger is permitted by the laws of the state or country governing 
the organization and internal affairs of each other merging business 
entity; and 

(2) Each merging domestic limited partnership and each other merging 
business entity comply with the requirements of this Part, and, to the 
extent applicable, the laws referred to in subdivision (1) of this 
section. (1999-369, s. 4.8; 2001-387, ss. 143, 144.) 
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Editor’s Note. — Session Laws 2001-387, s. 
175(a), made this Part effective January l, 
2002. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 
provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
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erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 

Effect of Amendments. — Session Laws 

2001-387, ss. 143, 144, effective January 1, 

2002, recodified former § 59-1054 as this sec- 

tion, and substituted “this Part” for “G.S. 59- 

1055 and G.S. 59-1056” in subdivision (2). 

§ 59-1071. Plan of merger. 

(a) Each merging domestic limited partnership and each other merging 
business entity shall approve a written plan of merger containing: 

(1) For each merging business entity, its name, type of business entity, 
and the state or country whose laws govern its organization and 
internal affairs; 

(2) The name of the merging business entity that shall survive the 
merger; | 

(3) The terms and conditions of the merger; 
(4) The manner and basis for converting the interests in each merging 

business entity into interests, obligations, or securities of the surviv- 
ing business entity or into cash or other property in whole or in part; 
and 

(5) If the surviving business entity is a domestic limited partnership, any 
amendments to its certificate of limited partnership that are to be 
made in connection with the merger. 

The plan of merger may contain other provisions relating to the merger. 
(b) In the case of a merging domestic limited partnership, the plan of merger 

must be approved in the manner provided in a written partnership agreement 
that is binding on all the partners for approval of a merger with the type of 
business entity contemplated in the plan of merger, or, if there is no provision, 
by the unanimous consent of its partners. If any partner of a merging domestic 
limited partnership has or will have personal liability for any existing or future 
obligation of the surviving business entity solely as a result of holding an 
interest in the surviving business entity, then in addition to the requirements 
of the preceding sentence, approval of the plan of merger by the domestic 
limited partnership shall require the consent of that partner. In the case of 
each other merging business entity, the plan of merger must be approved in 
accordance with the laws of the state or country governing the organization 
and internal affairs of the merging business entity. 

(c) After a plan of merger has been approved by a domestic limited 
partnership, but before the articles of merger become effective, the plan of 
merger (1) may be amended as provided in the plan of merger, or (ii) may be 
abandoned (subject to any contractual rights) as provided in the plan of merger 
or a written partnership agreement that is binding on all the partners or, if 
there is no such provision, as determined by the unanimous consent of the 
partners. (1999-369, s. 4.8; 2001-387, ss. 143, 145.) 

Effect of Amendments. — Session Laws 
2001-387, ss. 143, 145, effective January 1, 

2002, recodified former § 59-1055 as this sec- 

tion, and inserted the second sentence in sub- 
section (b). 

§ 59-1072. Articles of merger. 

_(a) After a plan of merger has been approved by each merging domestic 
limited partnership and each other merging business entity as provided in G.S. 
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59-1071, the surviving business entity shall deliver articles of merger to the 
Secretary of State for filing. The articles of merger shall set forth: 

(1) The plan of merger; 
(2) For each merging business entity, its name, type of business entity, 

and the state or country whose laws govern its organization and 
internal affairs; 

(3) The name of the surviving business entity and, if the surviving 
business entity is not authorized to transact business or conduct 
affairs in this State, a designation of its mailing address and a 
commitment to file with the Secretary of State a statement of any 
subsequent change in its mailing address; 

(4) A statement that the plan of merger has been approved by each 
merging business entity in the manner required by law; and 

(5) The effective date and time of the merger if it is not to be effective at 
the time of filing of the articles of merger. 

If the plan of merger is amended or abandoned after the articles of merger 
have been filed but before the articles of merger become effective, the surviving 
business entity promptly shall deliver to the Secretary of State for filing prior 
to the time the articles of merger become effective an amendment to the 
articles of merger reflecting the amendment or abandonment of the plan of 
merger. 

(b) A merger takes effect when the articles of merger become effective. 
(c) Certificates of merger shall also be registered as provided in G.S. 47-18.1. 

(1999-369, s. 4.8; 2001-387, ss. 143, 146; 2001-487, s. 62(cc).) 

Effect of Amendments. — Session Laws 
2001-387, ss. 143, 146, effective January 1, 

2002, recodified former § 59-1056 as this sec- 

tion; and in subsection (a), substituted “G.S. 
59-1071” for “G.S. 59-1055” in the introductory 
language, rewrote subdivision (a)(3), and in- 
serted “after the articles of merger have been 

§ 59-1073. Effects of merger. 

(a) When the merger takes effect: 

filed but” in the final paragraph. 
Session Laws 2001-487, s. 62(cc), effective 

January 1, 2002, in subsection (a) as amended 
by Session Laws 2001-387, s. 146, inserted 
“prior to the time the articles of merger become 
effective” in the second paragraph of subdivi- 
sion (a)(5). 

(1) Each other merging business entity merges into the surviving busi- 
ness entity, and the separate existence of each merging business 
entity except the surviving business entity ceases; 

(2) The title to all real estate and other property owned by each merging 
business entity is vested in the surviving business entity without 
reversion or impairment; 

(3) The surviving business entity has all liabilities of each merging 
business entity; 

(4) A proceeding pending by or against any merging business entity may 
be continued as if the merger did not occur, or the surviving business 
entity may be substituted in the proceeding for a merging business 
entity whose separate existence ceases in the merger; 

(5) If a domestic limited partnership is the surviving business entity, its 
certificate of limited partnership shall be amended to the extent 
provided in the plan of merger; 

(6) The interests in each merging business entity that are to be converted 
into interests, obligations, or securities of the surviving business 
entity or into the right to receive cash or other property are thereupon 
so converted, and the former holders of the interests are entitled only 
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to the rights provided to them in the articles of merger or, in the case 
of former holders of shares in a domestic corporation as defined in G.S. 
55-1-40, any rights they have under Article 13 of Chapter 55 of the 
General Statutes; and 

(7) If the surviving business entity is not a domestic corporation, the 
surviving business entity is deemed to agree that it will promptly pay 
to the dissenting shareholders of any merging domestic corporation 
the amount, if any, to which they are entitled under Article 13 of 
Chapter 55 of the General Statutes and otherwise to comply with the 
requirements of Article 13 as if it were a surviving domestic corpora- 
tion in the merger. 

The merger shall not affect the liability or absence of liability of any holder 
of an interest in a merging business entity for any acts, omissions, or 
obligations of any merging business equity made or incurred prior to the 
effectiveness of the merger. The cessation of separate existence of a merging 
business entity in the merger shall not constitute a dissolution or termination 
of such merging business entity. 

(b) If the surviving business entity is not a domestic limited liability 
company, a domestic corporation, a domestic nonprofit corporation, or a 
domestic limited partnership, when the merger takes effect the surviving 
business entity is deemed: 

(1) To agree that it may be served with process in this State in any 
proceeding for enforcement of (i) any obligation of any merging 
domestic limited liability company, domestic corporation, domestic 
nonprofit corporation, domestic limited partnership or other partner- 
ship as defined in G.S. 59-36 that is formed under the laws of this 
State, Gi) the rights of dissenting shareholders of any merging 
domestic corporation under Article 13 of Chapter 55 of the General 
Statutes, and (iii) any obligation of the surviving business entity 
arising from the merger; and 

(2) To have appointed the Secretary of State as its agent for service of 
process in any such proceeding. Service on the Secretary of State of 
any such process shall be made by delivering to and leaving with the 
Secretary of State, or with any clerk authorized by the Secretary of 
State to accept service of process, duplicate copies of the process and 
the fee required by G.S. 59-1106(b). Upon receipt of service of process 
on behalf of a surviving business entity in the manner provided for in 
this section, the Secretary of State shall immediately mail a copy of 
the process by registered or certified mail, return receipt requested, to 
the surviving business entity. If the surviving business entity is 
authorized to transact business or conduct affairs in this State, the 
address for mailing shall be its principal office designated in the latest 
document filed with the Secretary of State that is authorized by law to 
designate the principal office or, if there is no principal office on file, its 
registered office. If the surviving business entity is not authorized to 
transact business or conduct affairs in this State, the address for 
mailing shall be the mailing address designated pursuant to G.S. 
09-1072(a)(3). (1999-369, s. 4.8; 2001-387, ss. 143, 147.) 

Effect of Amendments. — Session Laws 2002, recodified former § 59-1057 as this sec- 
2001-387, ss. 143, 147, effective January 1, tion; and rewrote subdivision (b)(2). 

§§ 59-1074 through 59-1100: Reserved for future codification pur- 
poses. 
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Part 11. Miscellaneous. 

§ 59-1101. Construction and application. 

This Article shall be so applied and construed to effectuate its general 
purpose to make uniform the law with respect to the subject of this Article 
among states enacting it. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

Legal Periodicals. — For article, “The Cre- poration Act,” see 32 Wake Forest L. Rev. 179 
ation of North Carolina’s Limited Liability Cor- (1997). 

§ 59-1102. Rules for cases not provided for in this Article. 

In any case not provided for in this Article the provisions of Article 2 of this 
Chapter govern. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

§ 59-1103. Severability. 

If any provision of this Article or its application to any person or circum- 
stance is held invalid, the invalidity does not affect other provisions or 
applications of the Article which can be given effect without the invalid 
provision or application, and to this end the provisions of this Article are 
severable. (1985 (Reg. Sess., 1986), c. 989, s. 2.) 

§ 59-1104. Effective date and repeal. 

(a) Except as set forth below, the effective date of this Article is October 1, 
1986, and Article 1 of Chapter 59 of the North Carolina General Statutes is 
hereby repealed subject to the following: 

(1) G.S. 59-501, 59-502, and 59-608 shall apply only to contributions and 
distributions made after the effective date; 

(2) G.S. 59-704 applies only to assignments made after the effective date; 
(3) G.S. 59-804 shall not be construed so as to change the priority of 

creditors for transactions entered into prior to the effective date; 
(4) Unless agreed otherwise by the partners, the applicable provisions of 

existing law governing allocation of profits and losses (rather than the 
provisions of G.S. 59-503), distribution to a withdrawing partner 
(rather than the provisions of G.S. 59-604), and the distribution of 
assets upon the winding up of a limited partnership (rather than the 
provisions of G.S. 59-804) shall govern limited partnerships formed 
before the effective date of this Article herein. |[;] 

(5) The repeal of any prior statutory provision by this Article shall not 
impair, or otherwise affect, the organization or continued existence of 
a limited partnership existing at the effective date of this Article, nor 
shall the repeal by this Article of any such prior provision be 
construed so as to impair any contract or to affect any right accrued 
prior to the effective date of this Article; but such limited partnerships 
shall be subject to the procedural and other requirements of this 
Article except as otherwise specified in G.S. 59-1104(a). Provided, that 
failure to comply with the requirements of this Article by such limited 
partnerships shall not cause loss of limited liability. 

(b) Any foreign limited partnership formed under the laws of another 
jurisdiction doing business in this State prior to the effective date shall within 
two years thereafter comply with Part 9 of Article 5 of Chapter 59. (1985 (Reg. 
Sess., 1986), c. 989, s. 2; 1987, c. 531, ss. 9, 10.) 
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§ 59-1105: Repealed by Session Laws 2001-387, s. 148, effective January 1, 
2002. 

§ 59-1106. Filing, service, and copying fees. 

(a) The Secretary of State shall collect the following fees when the docu- 
ments described in this subsection are delivered to the Secretary of State for 
filing: 

Document Fee 
(1) Certificate of limited partnership which does not include an 

application for registration as a limited liability lmited 
partnership $50.00 

(2) Certificate of limited partnership which includes an applica- 
tion for registration as a limited liability limited partnership 125.00 

(3) Certificate of amendment 25.00 
(4) Certificate of cancellation 25.00 
(5) Application for reservation of name 10.00 
(6) Notice of transfer of reserved name 10.00 
(7) Application for registration of name 10.00 
(8) Application for renewal of registration name 10.00 
(9) Limited partnership’s or foreign limited partnership’s state- 

ment of change of registered agent or registered office or both 5.00 
(10) Agent’s statement of change of registered office for each 

affected partnership 5.00 
(11) Agent’s statement of resignation No Fee 
(12) Designation of registered agent or registered office or both 5.00 
(13) Application for registration as foreign limited partnership 50.00 
(14) Certificate of amendment of registration as foreign limited 

partnership 25.00 
(15) Cancellation of registration as foreign limited partnership 25.00 
(16) Application for certificate of withdrawal by reason of merger, 

consolidation, or conversion 10.00 
(17) Articles of merger 50.00 
(18) Articles of conversion 

(other than articles of conversion included as part of another 
document) 50.00 

(19) Application for registration as a limited liability limited 
partnership 
(other than an application included in the certificate of 
limited partnership) 125.00 

(20) Certificate of amendment of registration as a limited liabil- 
ity limited partnership 25.00 

(21) Certificate of cancellation of registration as a limited liabil- 
ity limited partnership 25.00 

(22) Annual report for a limited liability limited partnership 200.00 
(23) Any other document required or permitted to be filed under 

this Article 
(b) The Secretary of State shall collect a fee of ten dollars ($10.00) each time 

process is served on the Secretary under this Article. The party to a proceeding 
causing service of process is entitled to recover this fee as costs if the party 
prevails in the proceeding. 

(c) The Secretary of State shall collect the following fees for copying, 
comparing, and certifying a copy of any filed document relating to a domestic 
or foreign limited partnership: 

(1) One dollar ($1.00) a page for copying or comparing a copy to the 
original; and 
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(2) Five dollars ($5.00) for the certificate. 
(d) Repealed by Session Laws 2001-387, s. 171(b), effective January 1, 2002. 

(1985 (Reg. Sess., 1986), c. 989, s. 2; 1991, c. 574, s. 8; 1995, c. 539, s. 37; 
1997-485, s. 13; 2001-358, ss. 10(f), 37; 2001-387, ss. 149, 171(a), 171(b), 173, 
175(a); 2001-413, s. 6.) 

Editor’s Note. — Session Laws 2001-358, 
ss. 10(f) and 37, effective January 1, 2002, and 
applying to documents submitted for filing on 
or after that date, had amended this section. 
However, Session Laws 2001-387, s. 171(a), 
repealed ss. 10(f) and 37 of 2001-358, effective 
January 1, 2002. 

Session Laws 2001-358, s. 53, provided that 
the act, which amended this section, was effec- 
tive October 1, 2001, and applicable to docu- 
ments submitted for filing on or after that date. 
Section 173 of Session Laws 2001-387 changed 
the effective date of Session Laws 2001-358 
from October 1, 2001, to January 1, 2002. 
Section 6 of Session Laws 2001-413, effective 
September 14, 2001, added a sentence to s. 
175(a) of Session Laws 2001-387, making s. 173 

26, 2001). As a result of these changes, the 
amendment by Session Laws 2001-358 is effec- 
tive January 1, 2002, and applicable to docu- 
ments submitted for filing on or after that date. 

Effect of Amendments. — Session Laws 
2001-387, ss. 149, 171(b), effective January 1, 

2002, deleted “expedited filings” following 
“fees” in the section heading; in subsection (a), 
redesignated former (la) through (5), (5a) 
through (6) and (13) through (22) as present (2) 
through (6), (9) through (13) and (14) through 
(23), inserted present (7) and (8) and deleted 
former (12), pertaining to advisory review of a 
document and additional $200.00 dollar fee in 
the table; and deleted subsection (d), pertaining 
to collection of additional fees for expedited 
filing of documents by the Secretary of State. 

of that act effective when it became law (August 

§ 59-1107. Income taxation. 

A limited partnership, a foreign limited partnership authorized to transact 
business in this State, and a partner of one of these partnerships are subject 
to taxation under Article 4 of Chapter 105 of the General Statutes in 
accordance with their classification for federal income tax purposes. Accord- 
ingly, if a limited partnership or a foreign limited partnership authorized to 
transact business in this State is classified for federal income tax purposes as 
a C corporation as defined in G.S. 105-131(b)(2) or an S corporation as defined 
in G.S. 105-131(b)(8), the partnership and its partners are subject to tax under 
Article 4 of Chapter 105 of the General Statutes to the same extent as a C 
corporation or an S corporation, as the case may be, and its shareholders. If a 
limited partnership or a foreign limited partnership authorized to transact 
business in this State is classified for federal income tax purposes as a 
partnership, the partnership and its partners are subject to tax under Article 
4 of Chapter 105 of the General Statutes accordingly. If a limited partnership 
or a foreign limited partnership authorized to transact business in this State 
is classified for federal income tax purposes as other than a corporation or a 
partnership, the partnership and its partners are subject to tax under Article 
4 of Chapter 105 of the General Statutes in a manner consistent with that 
classification. This section does not require a limited partnership or a foreign 
limited partnership to obtain an administrative ruling from the Internal 
Revenue Service on its classification under the Internal Revenue Code. 
(2001-387, s. 150.) 

Editor’s Note. — Session Laws 2001-387, s. 
175(a), made this section effective January 1, 
2002. 

Session Laws 2001-387, s. 154(b), provides 
that nothing in this act shall supersede the 

provisions of Article 10 or 65 of Chapter 58 of 
the General Statutes, and this act does not 
create an alternate means for an entity gov- 
erned by Article 65 of Chapter 58 of the General 
Statutes to convert to a different business form. 
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Chapter 60. 

Railroads and Other Carriers. 

§§ 60-1 through 60-146: Repealed and transferred by Session Laws 
1963, c. 1165. 

Editor’s Note. — Session Laws 1963, c. 
1165, amended, revised and rewrote Chapters 
56, 60 and 62 of the General Statutes and 
recodified them as a new Chapter 62 and a new 
Chapter 74A. 

Sections 60-1 to 60-81 and 60-88 to 60-146 
were repealed by Session Laws 1963, c. 1165, s. 
1. Sections 60-82 to 60-87 were transferred to 
§§ 74A-1 to 74A-6 by Session Laws 1963, c. 

11654." 2. 
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Chapter 61. 

Religious Societies. 

Sec. Sec. 
61-1. Trustees may be appointed and removed. acquire, hold and transfer prop- 
61-2. Trustees may hold property. erty; prior transfers validated. 
61-3. Title to lands vested in trustees, or in’ 61-6, House on vacant land vests title. 

societies. 61-7. Governing body of assembly authorized 
61-4. Trustees may convey property. to adopt traffic regulations. 
61-5. Authority of bishops, ministers, etc., to 

§ 61-1. Trustees may be appointed and removed. 

(a) The conference, synod, convention or other ecclesiastical body represent- 
ing any church or religious denomination within the State, as also the religious 
societies and congregations within the State, may from time to time and at any 
time appoint in such manner as such body, society or congregation may deem 
proper, a suitable number of persons as trustees for such church, denomina- 
tion, religious society, or congregation. The body appointing may remove such 
trustees or any of them, and fill all vacancies caused by death or otherwise. 

(b) A person serving as a trustee appointed pursuant to subsection (a) of this 
section or a director or officer of a religious society shall be immune individu- 
ally from civil liability for monetary damages, except to the extent covered by 
insurance, for any act or failure to act arising out of this service, except where 
the person: 

(1) Is compensated for his services beyond reimbursement for expenses, 
(2) Was not acting within the scope of his official duties, 
(3) Was not acting in good faith, 
(4) Committed gross negligence or willful or wanton misconduct that 

resulted in the damage or injury, 
(5) Derived an improper personal financial benefit from the transaction, 
(6) Incurred the liability from the operation of a motor vehicle, or 
(7) Is sued in an action that would qualify as a derivative action if the 

organization were a for-profit corporation or as a member’s or direc- 
tor’s derivative action under G.S. 55A-28.1 or G.S. 55A-28.2 if the 
organization were a nonprofit corporation. 

The immunity in this subsection is personal to the officers, directors, and 
trustees and does not immunize the organization for the acts or omissions of 
the officers, directors, or trustees. (1796, c. 457, ss. 1, 2; 1844, c. 47; 1848, c. 76; 
R.C., c. 97; Code, ss. 3667, 3668; Rev., ss. 2670, 2671; C.S., s. 3568; 1987, c. 799, 
s. 1.) 

Editor’s Note. — G.S. 55A-28.1 and G.S. 
55A-28.2, referred to in subdivision (b)(7), were 
repealed by Session Laws 1993, c. 398, s. 1, 

effective July 1, 1994. See now §$§ 55A-7-40 and 
55A-8-24. 

CASE NOTES 

This section applies only to religious 
societies and not to educational institutions. 
Allen v. Baskerville, 123 N.C. 126, 31 S.E. 383 
(1898); Thornton v. Harris, 140 N.C. 498, 53 
S.E. 341 (1906). 

This section recognizes that religious 
bodies must act through and appoint 

trustees. Pressly v. Walker, 238 N.C. 732, 78 

S.E.2d 920 (1953). 
Society Entitled to Remove Trustee Who 

Is Faithless to Trust. — Under the provisions 
of this section, a religious society may remove a 
trustee of church property who proves faithless 
to his trust and may fill any vacancy thus 
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created. Nash v. Sutton, 117 N.C. 231, 23 S.E. 
178 (1895). 
Faithlessness is not required, however, 

and a religious society may remove trust- 
ees at will. North Carolina Christian Confer- 
ence v. Allen, 156 N.C. 524, 72 S.E. 617 (1911). 

Effect of Church Regulations. — A church 
has authority to appoint a “suitable number” of 
its own trustees for the purpose of acquiring 
and holding church property, and remove them 
at will; furthermore, where the discipline of the 
denomination with which a church is affiliated 
has provided a note to be given for the trial of 
“offenses,” this regulation refers to infractions 
of church discipline and does not apply to the 
election or removal of trustees. North Carolina 
Christian Conference v. Allen, 156 N.C. 524, 72 
9.E. 617. (1911). 
Right of Competent Trustee to Maintain 

Action for Removal of Trustees, etc. — A 

duly appointed trustee of a religious society 

CH. 61. RELIGIOUS SOCIETIES §61-2 

may maintain an action for the removal of 
faithless or incompetent trustees, and compel 
them to convey the property held by them to the 
purposes for which it was designed, and such 
trustee may also maintain an action to set up a 
lost deed executed for the benefit of the cestui 
que trust. Nash v. Sutton, 109 N.C. 550, 14 S.E. 
77 (1891). 

Right of Member to Sue. — In the absence 
of a competent trustee and a governing body 
authorized to appoint trustees, any member of 
a religious society has such a beneficial interest 
as will enable him, in behalf of fellow members, 
to maintain such action as may be necessary to 
protect their common interest. Nash v. Sutton, 
109 N.C. 550, 14 S.E. 77 (1891). 

Cited in Bridges v. Pleasants, 39 N.C. 26 
(1845); King v. Richardson, 136 F.2d 849 (4th 
Cir. 1943); Goard v. Branscom, 15 N.C. App. 34, 
189 S.E.2d 667 (1972). 

§ 61-2. Trustees may hold property. 

The trustees and their successors have power to receive donations, and to 
purchase, take and hold property, real and personal, in trust for such church or 
denomination, religious society or congregation; and they may sue or be sued 
in all proper actions, for or on account of the donations and property so held or 
claimed by them, and for and on account of any matters relating thereto. They 
shall be accountable to the churches, denominations, societies and congrega- 
tions for the use and management of such property, and shall surrender it to 
any person authorized to demand it. (1796, c. 457, ss. 1, 3; 1844, c. 47; 1848, c. 
76; R.C., c. 97; Code, ss. 3667, 3668; Rev., ss. 2670, 2671; C.S., s. 3569.) 

Cross References. — As to trusts and trust- 

ees generally, see § 36A-1 et seq. 

CASE NOTES 

This section applies only to property 
held for religious purposes. Thornton v. 
Harris, 140 N.C. 498, 53 S.E. 341 (1906). 
No General Capacity of Acquisition. — 

Religious societies or their trustees have no 
general capacity of acquisition; they can only 
take for the use of the society. And by a convey- 
ance to trustees, for purposes forbidden by the 
policy of the law, nothing passes. Trustees of 
Quaker Soc’y of Contentnea v. Dickenson, 12 
N.C, 189 (1827). 

Right of Church to Use Property. — A 
church of the congregational system, having 
elected certain trustees to supercede several 
trustees theretofore elected, holds the church 
property through those trustees later elected 
and has the right to the use of the church for 
religious services without molestation from the 
trustees who were removed or from its confer- 
ence. North Carolina Christian Conference v. 
Allen, 156 N.C. 524, 72 S.E. 617 (1911). 

A church is not required to be incorpo- 
rated to be able to hold property; therefore, 
revocation of the corporate charter of the 
United Church of God was irrelevant to deter- 
mining whether the United Church of God, Inc. 
had the right to control the property of its 
alleged local affiliate, St. Luke United Church 
of God of America. United Church of God, Inc. v. 

McLendon, 81 N.C. App. 495, 344 S.E.2d 373 
(1986). 
A communion service of a church is not 

liable to seizure and sale under an execu- 
tion by a pastor for salary due him. Lord v. 
Hardie, 82 N.C. 241 (1880). 
An individual member of a religious so- 

ciety has an equitable interest in the prop- 
erty held by the society. Nash v. Sutton, 117 
N.C2 2335 2355.E. bi 895); 

Trusts for Special Purposes. — There is 
nothing in this section which precludes trust- 
ees of a certain North Carolina church from 
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accepting trusts for special purposes; and, even 
if there were, a trust for a special purpose 
would not fail because they were named as 
trustees, but equity would appoint other trust- 
ees to administer it in application of the maxim 
that a trust will not be allowed to fail for lack of 
a trustee. King v. Richardson, 46 F. Supp. 510 
(M.D.N.C. 1942), aff’d in part and rev'd in part, 
136 F.2d 849 (4th Cir. 1943). 
The trustees of a church are merely 

agents and have no property interest as 
against the governing body of the church. 
North Carolina Christian Conference v. Allen, 

156 N.C. 524, 72 S.E. 617 (1911). 
Congregation taking possession of a 

church cannot contest validity of a mort- 
gage given by the trustees for the purchase 
money on the ground that it was ultra vires. 
Rountree v. Blount, 129 N.C. 25, 39 S.E. 631 

(1901). 
Right of Trustees to Enforce Bequest. — 

Where a testator provided for building a fence 
around a certain chapel cemetery, the trustees 
of the chapel were the proper parties to require 
the executor to perform this provision. Cabe v. 
Vanhook, 127 N.C. 424, 37 S.E. 464 (1900). 
Recovery of Property by Trustees. — The 

title to church property is vested in the trustees 
individually and they may recover at law, 
though in the writ and declaration they style 
themselves “trustees.” Walker v. Fawcett, 29 
N.C. 44 (1846). 

Title Not in Controversy in Contest Be- 
tween Trustees. — In a contest between two 
committees, each claiming to be the rightful 
board of trustees to hold the same title in trust 
for the same beneficial owner, the title did not 
come into controversy. Thornton v. Harris, 140 
N.C. 498, 53 S.E. 341 (1906). 
Right of Original Trustees to Sue 

Though Not Legally Appointed. — Where a 
conveyance was made to three persons for a 
certain tract of land as trustees for a church, a 
suit of trespass could be brought by them 
against the wrongdoers, even though they 
could not be appointed trustees according to 
law. Walker v. Fawcett, 29 N.C. 44 (1846). 

It is only when a suit is brought by persons 
who claim as “successors” that a question arises 
as to whether the original bargainees were duly 
chosen the trustees of a religious congregation, 
and whether the persons suing were also duly 

CH. 61. RELIGIOUS SOCIETIES 861-3 

chosen trustees, so as to give them legally the 
character of “successors” to the former, and 

thereby vest in them the title to the property 
which is necessary to support an action. Walker 
v. Fawcett, 29 N.C. 44 (1846). 

Trustees Not Entitled to Recover for 
Physical Suffering of Pastor, His Family 
or Congregation. — In a suit by the trustees 
of a church against a railroad company for the 
improper use of its terminal or depot at or near 
the manse of the church, no recovery could be 
had for any physical suffering upon the part of 
their pastor, his family, or the individuals com- 
posing the congregation. Taylor v. Seaboard Air 
Line Ry., 145 N.C. 400, 59 S.E. 129 (1907). 

Liability of Trustees for Material Or- 
dered for Church. — The trustees of a church 
would be liable for material ordered by one of 
their number and used in building the church, 
even though the order was not authorized. Tull 
v. Trustees of M.E. Church, 75 N.C. 424 (1876). 

The building committee of a church is 
not liable for injuries received by a work- 
man. Wilson v. Clark, 110 N.C. 364, 14 S.E. 962 
(1892). 
Member of Quasi Corporation Is En- 

gaged in Joint Enterprise. — One of the 
material differences between a church or de- 
nomination, religious society or congregation (a 
quasi corporation) in North Carolina and a real 
corporation organized or existing pursuant to 
statutory law is that a member of such a quasi 
corporation is engaged in a joint enterprise and 
may not recover damages sustained through 
the tortious conduct of another member thereof 
from the quasi corporation. Goard v. Branscom, 
15 N.C. App. 34, 189 S.E.2d 667, cert. denied, 
281 N.C. 756, 191 S.E.2d 354 (1972). 
And May Not Recover for Negligence of 

Agent, Employee or Another Member. — 
This section does not authorize a member of a 
church or denomination, religious society or 
congregation (a quasi corporation) to recover of 

the quasi corporation for the negligence of an 
agent, employee or another member thereof. 
Goard v. Branscom, 15 N.C. App. 34, 189 S.E.2d 
667, cert. denied, 281 N.C. 756, 191 S.E.2d 354 

(972). 
Applied in Pressly v. Walker, 238 N.C. 732, 

78 S.E.2d 920 (1953). 
Cited in Bridges v. Pleasants, 39 N.C. 26 

(1845). 

§ 61-3. Title to lands vested in trustees, or in societies. 

All glebes, lands and tenements, heretofore purchased, given, or devised for 
the support of any particular ministry, or mode of worship, and all churches 
and other houses built for the purpose of public worship, and all lands and 
donations of any kind of property or estate that have been or may be given, 
granted or devised to any church or religious denomination, religious society or 
congregation within the State for their respective use, shall be and remain 
forever to the use and occupancy of that church or denomination, society or 
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congregation for which the glebes, lands, tenements, property and estate were 
so purchased, given, granted or devised, or for which such churches, chapels or 
other houses of public worship were built; and the estate therein shall be 
deemed and held to be absolutely vested, as between the parties thereto, in the 
trustees respectively of such churches, denominations, societies and congrega- 
tions, for their several use, according to the intent expressed in the convey- 
ance, gift, grant or will; and in case there shall be no trustees, then in such 
churches, denominations, societies and congregations, respectively, according 
to such intent. (1776, c. 107; 1796, c. 457, s. 4; R.C., c. 97, s. 1; Code, s. 3665; 
Rev., s. 2672; C.S., s. 3570.) 

CASE NOTES 

This section applies only to religious 
societies and not to educational institutions. 
Allen v. Baskerville, 123 N.C. 126, 31 S.E. 383 
(1898). 
Words “shall be and remain forever to 

the use and occupancy of that church ...” 
do not create an exemption for church prop- 
erty from execution. These words have to be 
considered in the context of the time they were 
written and of wordage required by ancient 
English law and custom to create a fee simple 
estate. Floyd S. Pike Elec. Contractor v. Good- 
will Missionary Baptist Church, 25 N.C. App. 
563, 214 S.E.2d 276 (1975). 

Sale of Property Under Execution. — 
There being no provision in the State Constitu- 
tion exempting church property from execution, 
unless exempted by statute, this property is 
subject to sale under execution. Floyd S. Pike 
Elec. Contractor v. Goodwill Missionary Baptist 
Church, 25 N.C. App. 563, 214 S.E.2d 276 
(1975); 

Title by Adverse Possession. — A church 
holding real property for a hundred years, and 
using it for religious purposes, acquires a fee 
simple title by adverse possession, independent 
of the validity of its deed. Gold v. Cozart, 173 
N.C. 612, 92 S.E. 600 (1917). 

A bequest for a religious charity must be 
to some definite purpose, and to some body 
or association of persons having a legal exist- 
ence and with capacity to take. There is no 
provision for donations to be employed in any 
general system of diffusing the knowledge of 
Christianity throughout the earth. Bridges v. 
Pleasants, 39 N.C. 26 (1845). 

Bequest to Build Church Where Amount 
Insufficient. — A provision in a will that a 
church is to be built from certain funds will not 
fail because there is not a sufficient amount of 
the funds to build a church as large as directed 
by the testator. Paine v. Forney, 128 N.C. 2a, 
38 S.E. 885 (1901), 

Specific Trust Must Be Imperative. — A 
specific trust will not be superimposed upon a 
title conveyed to a religious congregation, au- 
thorizing the courts to interfere and control the 
management and disposition of the property, 

unless this is the clear intent of the grantor 
expressed in language which should be con- 
strued as imperative. Hayes v. Franklin, 141 
N.C. 599, 54 S.E. 432 (1906). 
No Trust Created. — The recital in a deed 

conveying land to the vestry and wardens of a 
church that it was made “for the purpose of 
aiding in the establishment of a Home for 
Indigent Widows or Orphans, or in the promo- 
tion of any other charitable or religious objects 
to which the property may be appropriated” 
created no trust, and the grantee could convey 
a perfect title. St. James v. Bagley, 138 N.C. 
384, 50 S.E. 841 (1905). 
Trustees May Hold Property as Against 

Majority of Members. — Where land is con- 
veyed to the officers and trustees of the nonde- 
nominational religious organization for the 
purposes of the organization, its officers and 
trustees have title to the property in trust and 
are entitled to hold it for the use and occupancy 
of the organization as against members of the 
organization, even though they are in the large 
majority, who seek possession of the property 
for use and occupancy by a denominational 
church. Wheeless v. Barrett, 229 N.C. 282, 49 
S.E.2d 629 (1948). 
Rights of Majority of Congregation 

Withdrawing from Denomination. — A con- 
veyance of land to trustees for the erection of a 
church to belong to a denomination gave the 
title in trust for the use of the denomination; 
therefore, members of the congregation of the 
church so erected who withdrew affiliation from 
the denomination, even though they were a 
majority of the congregation, were not entitled 
to the control and use of the property as against 
the denomination, irrespective of whether the 
particular church was congregational or con- 
nectional. Western N. Carolina Conference v. 
Tally, 229 N.C. 1, 47 S.E.2d 467 (1948). 

Effect of Denomination’s Failure to Act 
at Time of Violation. — Court found that 
local church, which was connectionally related 
to denomination yet congregational as to prop- 
erty, could keep property because it would be 
inequitable, if not unconstitutional, for a North 
Carolina court to enforce the denomination’s 
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“Discipline,” essentially property rules, against 
the local church when the denomination made 
no effort to enforce it at the time of the alleged 
violations. Fire Baptized Holiness Church of 
God of Ams., Inc. v. McSwain, 134 N.C. App. 
676, 518 S.E.2d 558 (1999). 
Where a diocese receiving a devise of 

land was afterwards divided into two dio- 
ceses, the land became the property of both and 
not that of the diocese in which the land hap- 
pened to be and in which the testator resided. 
Trustees of Diocese of E. Carolina v. Trustees of 
Diocese of N. Carolina, 102 N.C. 442, 9S.E. 310 
(1889). 
As to the rights of an individual member 

of a congregation under the congrega- 
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tional system, see North Carolina Christian 
Conference v. Allen, 156 N.C. 524, 72 S.E. 617 
(1911). 
For discussion of the connectional sys- 

tem, see Simmons v. Allison, 118 N.C. 763, 24 
S.E. 716, rehearing dismissed, 118 N.C. 761, 24 
S.E. 740 (1896); Tilley v. Ellis, 119 N.C. 233, 26 

S.E. 29 (1896); State ex rel. Kerr v. Hicks, 154 
N.C. 265, 70 S.E. 468 (1911); Gold v. Cozart, 173 
N.C. 612, 92 S.E. 600 (1917). 
Applied in Pressly v. Walker, 238 N.C. 732, 

78 S.E.2d 920 (1953). 
Cited in YWCAv. Morgan, 281 N.C. 485, 189 

S.E.2d 169 (1972); African Methodist Episcopal 
Zion Church v. Union Chapel A.M.E. Zion 
Church, 64 N.C. App. 391, 308 S.E.2d 73 (1983). 

§ 61-4. Trustees may convey property. 

The trustees of any religious body may mortgage or sell and convey in fee 
simple any land owned by such body, when directed so to do by such church, 
congregation, society or denomination, or its committee, board or body having 
charge of its finances, and all such conveyances so made or heretofore made, or 
hereafter to be made, shall be effective to pass the land in fee simple to the 
purchaser or to the mortgagee for the purposes in such conveyances or 
mortgage expressed; and they may sell or mortgage its personal property. 
(1855, ‘c. 384; 1889, c. 484; Rev., s. 2673; C.S., s. 3571.) 

CASE NOTES 

Sale to Promote Testator’s Purpose. — 
Where a testator devised lands to the trustees 
of a certain church, “to be held by them as a 
rectory or residence for the ministers of said 
church; that the same shall not be disposed of, 
sold, or used in any other way or for any other 
purpose than the one designated,” the trustees 
could sell the property if the purpose declared 
would be promoted thereby, or the court could 
order a sale under its general equity power. 
Grace Church v. Ange, 161 N.C. 314, 77 S.E. 
239 (1912), 
Lease of Part of Property. — Where land 

was conveyed to a church for the purpose of 

maintaining a church for worship, the court 
would not restrain the officers of the church 
from leasing a small portion of the lot for 
erecting a store. Hayes v. Franklin, 141 N.C. 
599, 54 S.E. 432 (1906). 
Applied in Immanuel Baptist Tabernacle 

Church of Apostolic Faith v. Southern 
Emmanuel Tabernacle Church, 27 N.C. App. 
127, 218 S.E.2d 223 (1975). 
Cited in Bond v. Town of Tarboro, 217 N.C. 

289, 7S.E.2d 617, 127 A.L.R. 695 (1940); Floyd 
S. Pike Elec. Contractor v. Goodwill Missionary 
Baptist Church, 25 N.C. App. 5638, 214 S.E.2d 
276 (1975). 

§ 61-5. Authority of bishops, ministers, etc., to acquire, 
hold and transfer property; prior transfers 
validated. 

Whenever the laws, rules, or ecclesiastic polity of any church or religious 
sect, society or denomination, commits to its duly elected or appointed bishop, 
minister or other ecclesiastical officer, authority to administer its affairs, such 
duly elected or appointed bishop, minister or other ecclesiastical officer shall 
have power to acquire by gift, purchase or otherwise, and to hold, improve, 
mortgage, sell and convey the property, real or personal, of any such church or 
religious sect, society or denomination, for the purposes, in the manner and 
otherwise as authorized and permitted by its laws, rules or ecclesiastic polity; 
and in the event of the transfer, removal, resignation or death of any such 
bishop, minister or other ecclesiastical officer, the title and all rights with 

109 



§61-6 CH. 61. RELIGIOUS SOGIETIES §61-7 

respect to any such property shall pass to and become vested in his duly elected 
or appointed successor immediately upon appointment or election, and pend- 
ing appointment or election of such successor, such title and rights shall be 
vested in such person or persons as shall be designated by the laws, rules or 
ecclesiastic polity of such church or religious sect, society or denomination. 

All deeds, deeds of trust, mortgages, wills or other instruments made prior 
to March 24, 1939, to or by a duly elected or appointed bishop, minister or other 
ecclesiastical officer, who, at the time of the making of any such deed, deed of 
trust, mortgage, will or other instrument, or thereafter, had authority to 
administer the affairs of any church, religious sect, society or denomination 
under its laws, rules or ecclesiastic polity, transferring property, real or 
personal, of any such church or religious sect, society or denomination, are 
hereby ratified and declared valid; and all transfers of title and rights with 
respect to property, prior to March 24, 1939, from a predecessor bishop, 
minister or other ecclesiastical officer who has resigned or died, or has been 
transferred or removed, to his duly elected or appointed successor, by the laws, 
rules or ecclesiastic polity of any such church, or religious sect, society or 
denomination, either by written instruments or solely by virtue of the election 
or appointment of such successor, are also hereby ratified and declared valid. 

This section shall not affect vested rights, or repeal any of the provisions of 
G.S. 61-1 to 61-4, or of G.S. 36-21 to 36-23. (1939, c. 177.) 

Editor’s Note. — Sections 36-21 to 36-23, 
referred to in the last paragraph, were repealed 

by Session Laws 1977, c. 502. See now 8§ 36A- 
49 to 36A-51. 

§ 61-6. House on vacant land vests title. 

All houses and edifices erected for public religious worship on vacant lands, 
or on lands of the State not for other purposes intended or appropriated, 
together with two acres adjoining the same, shall hereafter be held and kept 
sacred for divine worship, to and for the use of the society by which the same 
was originally established. (1778, c. 132, s. 6; R.C., c. 97, s. 2; Code, s. 3666; 
Rev:, s. 2674: C:S.; 6038572) 

CASE NOTES 

Purpose of Section. — This section was 
enacted in 1778 for purpose of covering those 
cases where church houses had been built on 
unused or unappropriated land to which no one 
had title. Floyd S. Pike Elec. Contractor v. 
Goodwill Missionary Baptist Church, 25 N.C. 
App. 563, 214 S.E.2d 276 (1975). 

Sale of Property Under Execution. — 
There being no provision in the State Constitu- 

tion exempting church property from execution, 
unless exempted by statute, this property is 
subject to sale under execution. Floyd S. Pike 
Elec. Contractor v. Goodwill Missionary Baptist 
Church, 25 UN, G..2App,.563, 2145.68. 2dr276 
(1975). 

§ 61-7. Governing body of assembly authorized to adopt 
traffic regulations. 

(a) The governing body of any religious organization or assembly may by 
appropriate resolution establish rules and regulations with respect to the use 
of the streets, roads, alleys, driveways, and parking lots on the grounds or 
premises owned or under the exclusive control of such organization, and it 
shall be unlawful for any person to park a motor vehicle or other vehicle on the 
streets, roads or on the premises of a religious assembly where parking has 
been prohibited by the religious assembly by the erection of “No Parking” signs 
at each space on the street, road or on the premises where parking is 
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prohibited. Each space in which parking is prohibited shall be clearly desig- 
nated as such by a sign no smaller than 24 inches by 24 inches. All rules and 
regulations adopted pursuant to the authority of this section shall be recorded 
in the proceedings of said governing body and copies thereof shall be filed in 
the office of the Secretary of State of North Carolina. 

(b) It shall be unlawful for any person to park a motor vehicle or other 
vehicle in a parking space on the streets, roads, or premises of a religious 
assembly where the parking space has been designated by the religious 
assembly as being limited to a named individual or to a person holding a 
named position with the assembly; provided, that such private parking space 
or private parking lot be clearly designated as such by a sign no smaller than 
24 inches by 24 inches prominently displayed at the entrance to the parking 
lot, if within a parking lot, and provided further that the private parking 
spaces within the lot or the private parking spaces on the streets, roads or on 
the premises of the religious assembly be clearly marked by signs setting forth 
the name of each individual for whom the space is reserved or the name of the 
position held with the assembly for which space is reserved. 

(c) It shall be unlawful for any person to park a motor vehicle or other 
vehicle on the streets or roads of a religious assembly, except where parking is 
expressly designated, so as to interfere with, or obstruct the free flow of 
vehicular traffic on the streets or roads within the assembly grounds. 

(d) It shall be unlawful for any person to park a motor vehicle or other 
vehicle at the entrance to any driveway on the grounds of a religious assembly 
so as to block the driveway. 

(e) Any vehicle parked in violation of subsections (a), (b), (c), or (d) may be 
removed by the assembly, or its agents, or its employees to a place of storage 
and the registered owner of such motor vehicle shall become liable for removal 
and storage charges. Any person who removes a vehicle pursuant to subsec- 
tions (a), (b), (c), or (d) shall not be held liable for damages for the removal of 
the vehicle to the owner, lienholder or other person legally entitled to the 
possession of the vehicle removed; however, any person who intentionally or 
negligently damages a vehicle in the removal of such vehicle, or intentionally 
or negligently inflicts injury upon any person in the removal of such vehicle, 
may be held lable for damages. 

(f) A “religious assembly” is defined as being a corporation or association 
formed for the purpose of providing a resort community for religious and 
recreational purposes and where the streets and roads are solely maintained 
by the religious assembly without governmental funds. (1977, c. 398, s. 1; 1989, 
c, 644, s. 3.) 
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Chapter 62. 

Public Utilities. 

Article 1. 

General Provisions. 

Sec. 
62-1. Short title. 
62-2. Declaration of policy. 
62-3. Definitions. 
62-4. Applicability of Chapter. 
62-5 through 62-9. [Reserved.] 

Article 2. 

Organization of Utilities Commission. 

62-10. Number; appointment; terms; qualifica- 
tions; chairman; vacancies; com- 

pensation; other employment pro- 
hibited. 

Oath of office. 
Organization of Commission; adoption 

of rules and regulations therefor. 
Chairman to direct Commission. 
Commission staff; structure and func- 

tion. 
Office of executive director; public staff, 

structure and function. 
[Repealed.] 
Annual reports; monthly or quarterly 

release of certain information; 
publication of procedural orders 
and decisions. 

Records of receipts and disbursements; 
payment into treasury. 

Public record of proceedings; chief clerk; 

seal. 
Participation by Attorney General in 

Commission proceedings. 
[Repealed.] 
Utilities Commission and Department 

of Revenue to coordinate facilities 
for rate making and taxation pur- 
poses. 

62-23. Commission as an administrative board 
or agency. 

62-24 through 62-29. [Reserved.] 

Article 3. 

Powers and Duties of Utilities 

Commission. 

62-11. 
62-12. 

62-13. 
62-14. 

62-15. 

62-16. 
62-17. 

62-18. 

62-19. 

62-20. 

62-21. 
62-22. 

62-30. 
62-31. 

General powers of Commission. 
Power to make and enforce rules and 

regulations for public utilities. 
Supervisory powers; rates and service. 
Commission to keep informed as to util- 

ities. 
To investigate companies under its con- 

trol; visitation and inspection. 
System of accounts. 

62-32. 
62-33. 

62-34. 

62-35. 

Sec. 
62-36. Reports by utilities; canceling certifi- 

cates for failure to file. 
62-36A. Natural gas planning. 
62-36B. Regulation of natural gas service 

agreements. 
62-37. Investigations. 
62-38. Power to regulate public utilities in mu- 

nicipalities. 
62-39. To regulate crossings of telephone, tele- 

graph, electric power lines and 
pipelines and rights-of-way of rail- 
roads and other utilities by an- 
other utility. 

62-40. To hear and determine controversies 
submitted. 

62-41. To investigate accidents involving pub- 
lic utilities; to promote general 
safety program. 

62-42. Compelling efficient service, extensions 
of services and facilities, additions 

and improvements. 
62-43. Fixing standards, classifications, etc.; 

testing service. 
62-44. Commission may require continuous 

telephone lines. 
62-45. Determination of cost and value of util- 

ity property. 
62-46. Water gauging stations. 
62-47. Reports from municipalities operating 

own utilities. 
62-48. Appearance before courts and agencies. 
62-49. Publication of utilities laws. 
62-50. Safety standards for gas pipeline facili- 

ties. 
62-51. To inspect books and records of corpora- 

tions affiliated with public utili- 
ties. 

62-52. Interruption of service. 
62-53. Electric membership corporation sub- 

sidiaries. 
62-54. Notification of opportunity to object to 

telephone solicitation. 
62-55 through 62-59. [Reserved.] 

Article 4. 

Procedure before the Commission. 

62-60. Commission acting in judicial capacity; 
administering oaths and hearing 
evidence; decisions; quorum. 

62-60.1. Commission to sit in panels of three. 
62-61. Witnesses; production of papers; con- 

tempt. 

Issuance and service of subpoenas. 
Service of process and notices. 
Bonds. 
Rules of evidence; judicial notice. 

62-62. 
62-63. 
62-64. 
62-65. 
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Sec. 
62-66. Depositions. 
62-67. [Repealed.] 
62-68. Use of affidavits. 
62-69. Stipulations and agreements; 

prehearing conference. 
62-70. Ex parte communications. 
62-71. Hearings to be public; record of proceed- 

ings. 
62-72. Commission may make rules of practice 

and procedure. 
62-73. Complaints against public utilities. 
62-74. Complaints by public utilities. 
62-75. Burden of proof. 
62-76. Hearings by Commission, panel of three 

commissioners, single commis- 
sioner, or examiner. 

62-77. Recommended decision of panel of three 
commissioners, single commis- 
sioner or examiner. 

62-78. Proposed findings, briefs, exceptions, or- 
ders, expediting cases, and other 
procedure. 

62-79. Final orders and decisions; findings; 
service; compliance. 

62-80. Powers of Commission to rescind, alter 
or amend prior order or decision. 

62-81. Special procedure in hearing and decid- 
ing rate cases. 

62-82. Special procedure on application for cer- 
tificate for generating facility; ap- 
peal from award order. 

62-83 through 62-89. [Reserved]. 

Article 5. 

Review and Enforcement of Orders. 

62-90. 
62-91. 

Right of appeal; filing of exceptions. 
Appeal docketed; title on appeal; prior- 

ities on appeal. 
Parties on appeal. 
No evidence admitted on appeal; remis- 

sion for further evidence. 
Record on appeal; extent of review. 
Relief pending review on appeal. 
Appeal to Supreme Court. 
Judgment on appeal enforced by man- 

damus. 

Peremptory mandamus to enforce order, 
when no appeal. 

[Repealed.] 

62-92. 
62-93. 

62-94. 
62-95. 
62-96. 
62-97. 

62-98. 

62-99. 

Article 5A. 

Siting of Transmission Lines. 

62-100. 
62-101. 

Definitions. 
Certificate to construct transmission 

line. 

Application for certificate. 
Parties. 

Hearings. 

Burden of proof: decision. 
Effect of local ordinances. 

62-102. 
62-103. 
62-104. 
62-105. 
62-106. 

Sec. 

62-107. Rules. 

62-108, 62-109. [Reserved.] 

Article 6. 

The Utility Franchise. 

62-110. Certificate of convenience and neces- 
sity. 

62-110.1. Certificate for construction of gener- 
ating facility; analysis of long- 
range needs for expansion of facil- 
ities. 

62-110.2. Electric service areas outside of mu- 
nicipalities. 

62-110.3. Bond required for water and sewer 
companies. 

62-110.4. Alternative operator services. 
62-110.5. Commission, may exempt certain 

nonprofit and consumer-owned 
water or sewer utilities. 

Transfers of franchises; mergers, con- 
solidations and combinations of 
public utilities. 

Effective date, suspension and revoca- 
tion of franchises; dormant motor 
carrier franchises. 

Terms and conditions of franchises. 
[Repealed.] 
Issuance of partnership franchises. 
Issuance of temporary or emergency 

authority. 
Same or similar names prohibited. 
Abandonment and reduction of service. 

Article 6A. 

Radio Common Carriers. 

62-119 through 62-125. [Repealed.] 
62-126 through 62-129. [Reserved.] 

62-111. 

62-112. 

62-113. 
62-114. 
62-115. 
62-116. 

62-117. 
62-118. 

Article 7. 

Rates of Public Utilities. 

62-130. Commission to make rates for public 
utilities. 

62-131. Rates must be just and reasonable; 
service efficient. 

62-132. Rates established under this Chapter 
deemed just and reasonable; rem- 
edy for collection of unjust or un- 
reasonable rates. 

62-133. How rates fixed. 
62-133.1. Small water and sewer utility rates. 
62-133.2. Fuel charge adjustments for electric 

utilities. 
62-133.3. [Repealed.] 
62-133.4. Gas cost adjustment for natural gas 

local distribution companies. 
62-133.5. Alternative regulation, tariffing, and 

deregulation of telecommunica- 
tions utilities. 
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Sec. 
62-134. Change of rates; notice; suspension 

and investigation. 
Temporary rates under bond. 
Investigation of existing rates; chang- 

ing unreasonable rates; certain re- 
funds to be distributed to custom- 
ers. 

Scope of rate case. 
Utilities to file rates, service regula- 

tions and service contracts with 
Commission; publication; certain 
telephone service prohibited. 

Rates varying from schedule prohib- 
ited; refunding overcharge; pen- 
alty. 

Discrimination prohibited. 
Long and short hauls. 
Contracts as to rates. 
Schedule of rates to be evidence. 
Free transportation. 
Rates between points connected by 

more than one route. 
Rates and service of motor common 

carriers of property. 
62-146.1. Rates and service of bus companies. 
62-147. [Repealed.] 
62-148. Rates on leased or controlled utility. 
62-149. Unused tickets to be redeemed. 
62-150. Ticket may be refused intoxicated per- 

son; penalty for prohibited entry. 
Passenger refusing to pay fare or vio- 

lating rules may be ejected. 
62-152. [Repealed.] 
62-152.1. Uniform rates; joint rate agreements 

among carriers. 
62-152.2. Standard transportation practices. 
62-153. Contracts of public utilities with cer- 

tain companies and for services. 
Surplus power rates. 
Electric power rates to promote conser- 

vation. 
Power sales by small power producers 

to public utilities. 
Telecommunications relay service. 
Natural gas expansion. 

62-135. 
62-136. 

62-137. 
62-138. 

62-139. 

62-140. 
62-141. 
62-142. 
62-143. 
62-144. 
62-145. 

62-146. 

62-151. 

62-154. 
62-155. 

62-156. 

62-157. 
62-158. 
62-159. Additional funding for natural gas ex- 

pansion. 
62-159.1 through 62-159.5. [Reserved.] 

Article 8. 

Securities Regulation. 

62-160. 
62-161. 

Permission to pledge assets. 
Assumption of certain liabilities and 

obligations to be approved by 
Commission; refinancing of public 
utility securities. 

Commission may approve in whole or 
in part or refuse approval. 

Contents of application for permission. 
Applications to receive immediate at- 

tention; continuances. 

62-162. 

62-163. 
62-164. 

Sec. 

62-165. 

62-166. 
62-167. 

62-168. 

62-169. 
62-170. 

62-171. 

Notifying Commission as to disposi- 
tion of securities. 

No guarantee on part of State. 
Article not applicable to note issues 

and renewals; notice to Commis- 

sion. 
Not applicable to debentures of court 

receivers. 
Periodical or special reports. 
Failure to obtain approval not to inval- 

idate securities or obligations; 
noncompliance with Article, etc. 

Commission may act jointly with 
agency of another state where 
public utility operates. 

62-172 through 62-179. [Reserved.] 

Article 9. 

Acquisition and Condemnation of 

62-180. 
62-181. 

62-182. 
62-183. 
62-184. 

62-185. 

62-186. 
62-187. 
62-188. 
62-189. 

62-190. 

62-191. 

62-192. 

Property. 

Use of railroads and public highways. 
Electric and hydroelectric power com- 

panies may appropriate high- 
ways; conditions. 

Acquisition of right-of-way by contract. 
Grant of eminent domain. 
Dwelling house of owner, etc., may be 

taken under certain cases. 
Exercise of right of eminent domain; 

parties’ interests only taken; no 
survey required. 

[Repealed.] 
Proceedings as under eminent domain. 
[Repealed.] 
Powers granted corporations under 

Chapter exercisable by persons, 
firms or copartnerships. 

Right of eminent domain conferred 
upon pipeline companies; other 
rights. 

Flume companies exercising right of 
eminent domain become common 
carriers. 

[Repealed.] 
62-193 through 62-199. [Reserved.] 

62-200. 

62-201. 

62-202. 

62-203. 

62-204. 
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Article 10. 

Transportation in General. 

Duty to transport household goods 
within a reasonable time. 

Freight charges to be at legal rates; 
penalty for failure to deliver to 
consignee on tender of same. 

Baggage and freight to be carefully 
handled. 

Claims for loss or damage to goods; 
filing and adjustment. 

Notice of claims, statute of limitations 
for loss, damage or injury to prop- 
erty. 
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Sec. 
62-205. 
62-206. 
62-207. 
62-208. 

Joinder of causes of action. 
Carrier’s right against prior carrier. 
[Repealed.] 
Common carriers to settle promptly for 

cash-on-delivery shipments; pen- 
alty. 

Sale of unclaimed baggage or house- 
hold goods; notice; sale of rejected 
property; escheat. 

Discrimination between connecting 
lines. 

62-211. [Repealed.] 
62-212 through 62-219. [Reserved.] 

Article 11. 

Railroads. 

62-220. [Recodified.] 
62-221, 62-222. [Repealed.] 
62-223 through 62-226. [Recodified.] 
62-227 through 62-235. [Repealed.] 
62-236, 62-237. [Recodified.] 
62-238 through 62-239. [Repealed.] 
62-240. [Recodified.] 
62-241 through 62-247. [Repealed.] 
62-248 through 62-258. [Reserved.] 

Article 12. 

Motor Carriers. 

62-209. 

62-210. 

62-259. Additional declaration of policy for mo- 
tor carriers. 

62-259.1. Specific declaration of policy for bus 
companies. 

62-260. Exemptions from regulations. 
62-261. Additional powers and duties of Com- 

mission applicable to motor vehi- 
cles. 

62-262. Applications and hearings other than 
for bus companies. 

62-262.1. Certificates of authority for passen- 
ger operations by bus companies. 

62-262.2. Discontinuance or reduction in ser- 
vice. 

Application for broker’s license. 
[Repealed.] 
Emergency operating authority. 
[Repealed.] 
Deviation from regular route opera- 

tions. 

Security for protection of public; liabil- 
ity insurance. 

Accounts, records and reports. 
Orders, notices, and service of process. 
Collection of rates and charges of mo- 

tor carriers of household goods. 
Allowance to shippers for transporta- 

tion services. 

Embezzlement of C.O.D. shipments. 
Evidence; joinder of surety. 
[Repealed.] 
Construction of Article. 

62-263. 
62-264. 
62-265. 
62-266. 
62-267. 

62-268. 

62-269. 
62-270. 
62-271. 

62-272. 

62-273. 
62-274. 
62-275. 
62-276. 

Sec. 

62-27%. 

62-278. 

[Repealed.] 
Revocation of license plates by Utili- 

ties Commission. 
Injunction for unlawful operations. 

62-280. [Reserved.] 
62-281. [Repealed.] 
62-282 through 62-289. [Reserved.] 

Article 12A. 

Human Service Transportation. 

62-289.1. Short title. 
62-289.2. Purpose. 
62-289.3. Definitions. 
62-289.4. Classification of transportation. 
62-289.5. Inapplicable laws and regulations. 
62-289.6. Insurance for volunteers. 
62-289.7. Municipal licenses and taxes. 

Article 13. 

Reorganization of Public Utilities. 

62-279. 

62-290. Corporations whose property and fran- 
chises sold under order of court or 
execution. 

62-291. New owners to meet and organize; 
special rule for railroads. 

62-292. Certificate to be filed with Secretary of 
State. 

62-293. Effect on liens and other rights. 
62-294 through 62-299. [Reserved.] 

Article 14. 

Fees and Charges. 

62-300. Particular fees and charges fixed; pay- 
ment. 

62-301. [Repealed.] 
62-302. Regulatory fee. 
62-303 through 62-309. [Reserved.] 

Article 15. 

Penalties and Actions. 

62-310. Public utility violating any provision of 
Chapter, rules or orders; penalty; 
enforcement by injunction. 

Willful acts of employees deemed those 
of public utility. 

Actions to recover penalties. 
Refusal to permit Commission to in- 

spect records made misdemeanor. 
Violating rules, with injury to others. 
Failure to make report; obstructing 

Commission. 
Disclosure of information by employee 

of Commission unlawful. 
Remedies for injuries cumulative. 
Allowing or accepting rebates a misde- 

meanor. 
Riding on train unlawfully; venue. 
[Repealed.] 

62-311. 

62-312. 
62-313. 

62-314. 
62-315. 

62-316. 

62-317. 
62-318. 

62-319. 
62-320. 
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Sec. 
62-321. Penalty for nondelivery of intrastate 

telegraph message. 
Unauthorized manufacture or sale of 

switch-lock keys a misdemeanor. 
Willful injury to property of public util- 

ity a misdemeanor. 
Disclosure of information as to ship- 

ments unlawful. 
Unlawful motor carrier operations. 
Furnishing false information to the 

62-322. 

62-323. 

62-324. 

62-325. 
62-326. 
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Sec. 
Commission; withholding infor- 
mation from the Commission. 

62-327. Gifts to members of Commission, Com- 

mission employees, or public staff. 
62-328 through 62-332. [Reserved.] 

Article 16. 

Security Provisions. 

62-333. Screening employment applications. 

ARTICLE 1. 

General Provisions. 

§ 62-1. Short title. 

This Chapter shall be known and may be cited as the Public Utilities Act. 
(1963, c. 1165, s. 1.) 

Editor’s Note. — Session Laws 1963, c. 
1165, amended, revised and rewrote Chapters 

56, 60, and 62 of the General Statutes and 
recodified them as Chapter 62 and Chapter 
TAA. 

Chapter 74A was repealed by Session Laws 
1991 (Regular Session, 1992), c. 1048, s. 8, 
effective July 25, 1992. For present provisions 
pertaining to the subject matter of repealed 
Chapter 74A, see Chapter 74E. 

Session Laws 1997-40, ss. 1-4, as amended by 

Session Laws 1999-122, s. 1, Session Laws 
2000-53, s. 1, and Session Laws 2000-181, s. 
2.1, provide in part that the Study Commission 
on the Future of Electric Service in North 
Carolina is created and the Commission shall 
consist of 30 voting members. The President 
Pro Tempore of the Senate and the Speaker of 
the House of Representatives shall each desig- 
nate a cochair from the General Assembly 
membership serving on the Commission. The 
Commission shall examine the cost, adequacy, 
availability, and pricing of electric rates and 
service in North Carolina to determine whether 
legislation is necessary to assure an adequate 
and reliable source of electricity and economi- 
cal, fair, and equitable rates for all consumers 
of electricity in North Carolina. The Commis- 

CASE 

Editor’s Note. — Cases construing provi- 
sions of former Chapter 62 have been placed in 
the annotations under appropriate sections of 
Chapters 62 and 74E. 
Scope of Authority of Utilities Commis- 

sion. — The Utilities Commission, being an 
administrative agency created by statute, has 
no regulatory authority except such as is con- 

sion shall gather data and other information as 
may be necessary to accomplish the purposes of 
the Commission, and shall seek input and ad- 
vice from the Attorney General, the North 
Carolina Utilities Commission, and the Public 
Staff of the Utilities Commission and shall also 
obtain guidance by reviewing electric utility 
restructuring experiments conducted in other 
states. The Commission, while in the discharge 
of official duties, may exercise all the powers 
provided under the provisions of G.S. 120-19 
through G.S. 120-19.4, including the power to 
request all officers, agents, agencies, and de- 
partments of the State to provide any informa- 
tion, data, or documents within their posses- 
sion, ascertainable from their records, or 
otherwise available to them, and the power to 
subpoena witnesses. The Commission shall 
make a report to the 1998 Regular Session of 
the 1997 General Assembly, which may contain 
recommendations, and shall report the results 
of its study and its recommendations to the 
1999 General Assembly. The Commission is to 
report periodically thereafter and is to termi- 
nate June 30, 2006. 

Legal Periodicals. — For case law survey 
on public utilities, see 41 N.C.L. Rev. 498 
(1963). 

NOTES 

ferred upon it by this Chapter, and the Com- 
mission may not, by its order, require or autho- 
rize a rule or practice by a public utility 
company which is forbidden by statute, or au- 
thorize such company to refuse to perform a 
duty imposed upon it by statute, unless this 
Chapter has conferred such authority upon the 
Commission. State ex rel. Utils. Comm'n v. 
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National Merchandising Corp., 288 N.C. 715, 
220 S.E.2d 304 (1975). 

As to the jurisdiction of the utilities commis- 
sion to require rail carrier to open drainage 
ditches along its tracks and to keep its drainage 
ditches open, see State ex rel. Utils. Comm’n v. 
Seaboard C.L.R.R., 62 N.C. App. 631, 303 
S.E.2d 549, cert. denied and appeal dismissed, 
309 N.C. 324, 307 S.E.2d 168 (1983). 
Findings Concerning Company Debt Ra- 

tios. — Conclusion of the Utilities Commis- 
sion’s that a natural gas company’s capital 
structure should include a short-term debt ra- 
tio of 4.02%, based on a short-term debt equal 
to stored gas inventory rather than “the daily 

§ 62-2. Declaration of policy. 

CH. 62. PUBLIC UTILITIES §62-2 

average balance amount of short-term debt for 
the most recent twelve month period,” was 
supported by substantial evidence and satisfied 
requirements of this chapter. State ex rel. Util- 
ities Comm’n v. Carolina Util. Customers Ass’n, 

351 N.C. 228, 524 S.E.2d 10 (2000). 
Applied in S & R Auto & Truck Serv., Inc. v. 

City of Charlotte, 268 N.C. 374, 150 S.E.2d 743 
(1966). 

Cited in North Carolina Utils. Comm’n v. 
United States, 253 F. Supp. 930 (E.D.N.C. 
1966); State ex rel. Utils. Comm’n v. American 
Courier Corp., 8 N.C. App. 358, 174 S.E.2d 814 
(1970); State ex rel. Utils. Comm’n ov. 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 

(a) Upon investigation, it has been determined that the rates, services and 
operations of public utilities as defined herein, are affected with the public 
interest and that the availability of an adequate and reliable supply of electric 
power and natural gas to the people, economy and government of North 
Carolina is a matter of public policy. It is hereby declared to be the policy of the 
State of North Carolina: 

(1) To provide fair regulation of public utilities in the interest of the 
public; 

(2) To promote the inherent advantage of regulated public utilities; 
(3) To promote adequate, reliable and economical utility service to all of 

the citizens and residents of the State; 
(3a) To assure that resources necessary to meet future growth through the 

provision of adequate, reliable utility service include use of the entire 
spectrum of demand-side options, including but not limited to conser- 
vation, load management and efficiency programs, as additional 
sources of energy supply and/or energy demand reductions. To that 
end, to require energy planning and fixing of rates in a manner to 
result in the least cost mix of generation and demand-reduction 
measures which is achievable, including consideration of appropriate 
rewards to utilities for efficiency and conservation which decrease 
utility bills; 

(4) To provide just and reasonable rates and charges for public utility 
services without unjust discrimination, undue preferences or advan- 
tages, or unfair or destructive competitive practices and consistent 
with long-term management and conservation of energy resources by 
avoiding wasteful, uneconomic and inefficient uses of energy; 

(4a) To assure that facilities necessary to meet future growth can be 
financed by the utilities operating in this State on terms which are 
reasonable and fair to both the customers and existing investors of 
such utilities; and to that end to authorize fixing of rates in such a 
manner as to result in lower costs of new facilities and lower rates 
over the operating lives of such new facilities by making provisions in 
the rate-making process for the investment of public utilities in plants 
under construction; 

(5) To encourage and promote harmony between public utilities, their 
users and the environment; 

(6) To foster the continued service of public utilities on a well-planned and 
coordinated basis that is consistent with the level of energy needed for 
the protection of public health and safety and for the promotion of the 
general welfare as expressed in the State energy policy; 
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(7) To seek to adjust the rate of growth of regulated energy supply 
facilities serving the State to the policy requirements of statewide 
development; 

(8) To cooperate with other states and with the federal government in 
promoting and coordinating interstate and intrastate public utility 
service and reliability of public utility energy supply; and 

(9) To facilitate the construction of facilities in and the extension of 
natural gas service to unserved areas in order to promote the public 
welfare throughout the State and to that end to authorize the creation 
of expansion funds for natural gas local distribution companies or gas 
districts to be administered under the supervision of the North 
Carolina Utilities Commission. 

(b) To these ends, therefore, authority shall be vested in the North Carolina 
Utilities Commission to regulate public utilities generally, their rates, services 
and operations, and their expansion in relation to long-term energy conserva- 
tion and management policies and statewide development requirements, and 
in the manner and in accordance with the policies set forth in this Chapter. 
Nothing in this Chapter shall be construed to imply any extension of Utilities 
Commission regulatory jurisdiction over any industry or enterprise that is not 
subject to the regulatory jurisdiction of said Commission. 

Because of technological changes in the equipment and facilities now 
available and needed to provide telephone and telecommunications services, 
changes in regulatory policies by the federal government, and changes result- 
ing from the court-ordered divestiture of the American Telephone and Tele- 
graph Company, competitive offerings of certain types of telephone and 
telecommunications services may be in the public interest. Consequently, 
authority shall be vested in the North Carolina Utilities Commission to allow 
competitive offerings of local exchange, exchange access, and long distance 
services by public utilities defined in G.S. 62-3(23)a.6. and certified in accor- 
dance with the provisions of G.S. 62-110, and the Commission is further 
authorized after notice to affected parties and hearing to deregulate or to 
exempt from regulation under any or all provisions of this Chapter: (i) a service 
provided by any public utility as defined in G.S. 62-3(23)a.6. upon a finding 
that such service is competitive and that such deregulation or exemption from 
regulation is in the public interest; or (ii) a public utility as defined in G.S. 
62-3(23)a.6., or a portion of the business of such public utility, upon a finding 
that the service or business of such public utility is competitive and that such 
deregulation or exemption from regulation is in the public interest. 

The policy and authority stated in this section shall be applicable to common 
carriers of passengers by motor vehicle and their regulation by the North 
Carolina Utilities Commission only to the extent that they are consistent with 
the provisions of the Bus Regulatory Reform Act of 1985. 

The North Carolina Utilities Commission may develop regulatory policies to 
govern the provision of telecommunications services to the public which 
promote efficiency, technological innovation, economic growth, and permit 
telecommunications utilities a reasonable opportunity to compete in an emerg- 
ing competitive environment, giving due regard to consumers, stockholders, 
and maintenance of reasonably affordable local exchange service and long 
distance service. (1963,.c. 1165, s. 1; 1975, c. 877, s. 2; 1977, c.. 691, s. 1; 1983 
(Reg. Sess., 1984), c. 1043, s. 1; 1985, c. 676, s. 3; 1987, c. 354; 1989, c. 112, s. 
1; 1991, c. 598, s. 1; 1995, c. 27, s. 1; 1995 (Reg. Sess., 1996), c. 742, ss. 29-32; 
1998-132, s. 18.) 

Editor’s Note. — See Editor’s note under Legal Periodicals. — For survey of 1976 
62-133.5 regarding Session Laws 1995, c. 27,s. case law dealing with administrative law, see 

6.1. 55 N.C.L. Rev. 898 (1977). 
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CASE NOTES 

Rate Scheme Held Unconstitutional 
Burden on United States. — The state reg- 
ulatory scheme by which the Utilities Commis- 
sion sets rates for franchised carriers to charge 
the U.S. Army in transportation of household 
goods violates the national procurement policy 
and is an unconstitutional burden on the 
United States in the exercise of its constitu- 
tional powers. United States v. North Carolina 
Utils. Comm’n, 352 F. Supp. 274 (E.D.N.C. 
1972): 
Delegation of Authority to Commission 

Constitutional. — The standard of public con- 
venience and necessity and the policies of the 
State were sufficient to guide the North Caro- 
lina Utilities Commission in deciding a certifi- 
cate of public convenience and necessity case, 
and the legislature’s delegation of this author- 
ity to the Commission was not unconstitu- 
tional. State ex rel. Utils. Comm’n v. Empire 
Power Co., 112 N.C. App. 265, 435 S.E.2d 553 
(1993), cert. denied, 335 N.C. 564, 441 S.E.2d 

125 (1994). 
The expansion fund legislation is a proper 

delegation of legislative authority to an admin- 
istrative agency and is not unconstitutional. 
State ex rel. Utils. Comm’n v. Carolina Util. 
Customers Ass’n, 336 N.C. 657, 446 S.E.2d 332 

(1994). 
As an administrative agency created by the 

legislature, the Commission has not been given 
jurisdiction to determine the constitutionality 
of legislative enactments, specifically subdivi- 
sion (a)(9) of this section or § 62-158. State ex 

rel. Utils. Comm’n vy. Carolina Util. Customers 
Ass’n, 336 N.C. 657, 446 S.E.2d 332 (1994). 
Purpose of Chapter. — The clear purpose 

of this Chapter is to confer upon the Utilities 
Commission the power and the duty to compel 
a public utility company to render adequate 
service and to fix therefor reasonable rates 
pursuant to the procedure prescribed in § 62- 
133. State ex rel. Utils. Comm’n v. Morgan, 277 
N.C. 255, 177 S.E.2d 405 (1970), reaffirmed, 
278 N.C. 235, 179 S.E.2d 419 (1971); State ex 
rel. Utils. Comm’n v. Thornburg, 314 N.C. 509, 
334 8.E.2d 772 (1985). 

The primary purpose of this Chapter is not to 
guarantee to the stockholders of a public utility 
constant growth in the value of and in the 
dividend yield from their investment, but is to 
assure the public of adequate service at a 
reasonable charge. State ex rel. Utils. Comm’n 
v. General Tel. Co., 285 N.C. 671, 208 S.E.2d 
681 (1974). 

The provisions of this Chapter, such as § 62- 
133, designed to assure the utility of adequate 
revenues, are in the nature of corollaries to the 
basic proposition that the public is entitled to 
adequate service at reasonable rates and safe- 

guards against administrative action which 
would violate constitutional protections by con- 
fiscation of the utility’s property. Without such 
assurance, the owners of capital would not 
invest it in the utility’s bonds or stock and the 
utility could not provide the plant necessary for 
the rendering of adequate service. State ex rel. 
Utils. Comm’n v. General Tel. Co., 285 N.C. 671, 
208 S.E.2d 681 (1974). 

This section declares the policy of the 
State, which it is the purpose of this Chap- 
ter to put into effect. State ex rel. Utils. 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970), reaffirmed, 278 N.C. 235, 179 
S.E.2d 419 (1971). 

The purpose of the Public Utilities Act is to 
put the policies enumerated in this section into 
effect. State ex rel. Utils. Comm’n v. Edmisten, 
294 N.C. 598, 242 S.E.2d 862 (1978). 
Commission to Be Guided by Public In- 

terest. — While the Utilities Commission 
seeks to establish the lowest possible rates, 
that is not the polar star by which the Commis- 
sion conducts its business; rather, the Commis- 
sion is guided by considerations of the public 
interest. State ex rel. Utils. Comm’n v. Pied- 
mont Natural Gas Co., 346 N.C. 558, 488 
S.E.2d 591 (1997). 
The entire Chapter is a single, inte- 

grated plan. State ex rel. Utils. Comm’n v. 
General Tel. Co., 285 N.C. 671, 208 S.E.2d 681 
(1974). 
The status of an entity as a public utility, 

entitled to the rights conferred by statute and 
subject to the jurisdiction of the Commission, 
does not depend upon whether it has secured a 
certificate of public convenience and necessity, 
pursuant to § 62-110, but is determined in- 
stead according to whether it is, in fact, oper- 
ating a business defined by the Legislature as a 
public utility. State ex rel. Utils. Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 (1986), 
modified and aff’d, 318 N.C. 686, 351 S.E.2d 
289 (1987), 

If an entity is, in fact, operating as a public 
utility, it is subject to the regulatory powers of 
the Commission, notwithstanding the fact that 
it has failed to comply with § 62-110 before 
beginning its operation. State ex rel. Utils. 
Comm’n v. Mackie, 79 N.C. App. 19, 338 S.E.2d 
888 (1986), modified and aff’d, 318 N.C. 686, 
351 S.E.2d 289 (1987). 
The Commission, not the courts, has 

been given the authority to regulate the 
rates of public utilities. State ex rel. Utils. 
Comm’n v. Thornburg, 316 N.C. 238, 342 S.E.2d 
28 (1986). 
And the Court Must Affirm. — The Gen- 

eral Assembly has given the North Carolina 
Utilities Commission, not the courts, the au- 
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thority to regulate the operations of the public 
utilities; therefore, if the findings and conclu- 
sions of the Commission are supported by com- 
petent, substantial and material evidence, the 
Court must affirm the decision even if it may 
have reached a different determination upon 
the evidence. State ex rel. Utils. Comm’n v. 
Public Staff — North Carolina Utils. Comm'n, 
123 N.C. App. 48, 472 S.E.2d 193 (1996). 
The Utilities Commission may pass on to 

the ratepayers the benefits of the Tax Re- 
form Act of 1986 through a rule making 
procedure rather than a rate making proce- 
dure. State ex rel. Utils. Comm’n v. Nantahala 
Power & Light Co., 326 N.C. 190, 388 S.E.2d 
118 (1990). 
This section does not require the Utili- 

ties Commission to adopt a rule of the 
Interstate Commerce Commission; the 

Commission must make its own independent 
investigations, determinations and findings of 
fact based upon the evidence presented to it. 
State ex rel. Utilities Comm’n v. Associated 
Petro. Carriers, 13 N.C. App. 554, 186 S.E.2d 
612 (1972), cert. denied, 281 N.C. 158, 188 
S.E.2d 364 (1972). 

This section does not confer an exclu- 
sive emolument or privilege by creating a 
private benefit only for those residents of 
unserved areas in violation of N.C. Const., Art. 
I, § 32. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 336 N.C. 657, 446 S.E.2d 
332 (1994). 
Only Unfair or Destructive Competition 

Condemned. — There is no public policy con- 
demning competition as such in the field of 
public utilities; the public policy only condemns 
unfair or destructive competition. State ex rel. 
N.C. Utils. Comm’n v. Carolina Coach Co., 261 
N.C. 384, 134 S.E.2d 689 (1964). 
Prerogative to Recognize Private Agree- 

ments. — The authority to regulate includes 
the prerogative to recognize private agree- 
ments that may have been entered into be- 
tween parties with respect to the operation of a 
public utility, as such agreements may be ‘in 
the interest of the public’. Ocean Glen 
Townhouse Condominium Owners Ass’n Phase 
I v. State ex rel. N.C. Utils. Comm’n, 126 N.C. 
App. 495, 486 S.E.2d 223 (1997), cert. denied, 
347 N.C. 136; 492 S.E.2d 36 (1997). 
Transportation of passengers by motor 

carriers for compensation is a business 
affected with a public interest. State ex rel. 
N.C. Utils. Comm’n v. Carolina Coach Co., 261 

N.C. 384, 1384 S.E.2d 689 (1964). 
All who ship goods with common carri- 

ers are required to be treated equally with 
respect to the same category of service. State ex 
rel. Utils. Comm’n v. Bird Oil Co., 47 N.C. App. 
1, 266 S.E.2d 838, rev'd on other grounds, 302 
N’Ci'14,273.5.E.2d 232 (1980). 
Interconnection with Competitor Can- 
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not Be Required. — There is no provision in 
this Chapter which requires, or authorizes the 
Commission to require, a utility, with large 
investments in its own plant and facilities, to 
permit interconnection with such plant and 
facilities by a competitor in order to increase 
the competitor’s opportunity to take away its 
customers or prospective customers. State ex 

rel. Utils. Comm’n v. Carolina Tel. & Tel. Co., 

267 N.C. 257, 148 S.E.2d 100 (1966). 
Contractual obligation to provide water 

service to a recreational subdivision, as 
well as the actual delivery thereof, directly 
affect a utility’s ability to function as a utility. 
State ex rel. Utils. Comm’n v. Carolina Forest 
Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 410 
(1974). 
Authority to Allow Use of Availability 

Charge. — The Utilities Commission has ju- 
risdiction and authority to allow the use of an 
availability charge in a rate schedule for a 
recreational subdivision, should any be de- 
served. State ex rel. Utils. Comm’n v. Carolina 
Forest Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 
410 (1974). 
Landowners in a recreational subdivi- 

sion who pay availability charges are 
“consumers” or stand in a consumer-like rela- 
tionship to the utility providing water service. 
State ex rel. Utils. Comm’n v. Carolina Forest 
Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 410 
(1974). 
Jurisdiction over Rates and Service of 

Duke Power Company. — The Utilities Com- 
mission has general and supervisory jurisdic- 
tion over the retail electric rates and service of 
Duke Power Company pursuant to this Chap- 
ter. Duke Power Co. v. City of High Point, 22 
N.C. App. 91, 205 S.E.2d 774, cert. denied, 285 
N.C. 661, 207 S.E.2d 752 (1974). 
North Carolina rates may not be struc- 

tured by external system usage. Such action 
is outside the intended scope of the Commis- 
sion’s authority under this section. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 424, 230 
S.E.2d 647 (1976). 
Recovery of Reasonable Cost of Ap- 

proved Gas Exploration Projects. — The 
Commission, in ordering that the reasonable 
costs of approved exploration projects were to 
be recoverable through tracking rate increases, 
acted within its acknowledged duty and author- 
ity to compel adequate and efficient utility 
service to the citizens of this State, where it 
was clear from the Commission’s findings that, 
without additional gas supplies, the gas utili- 
ties would be unable to render adequate service 
to their customers, that exploration programs 
were the most feasible means for obtaining 
these additional supplies, and that the utilities 
were unable, through traditional methods of 
financing, to fund sufficient exploration 
projects to obtain these supplies. State ex rel. 
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Utils. Comm’n v. Edmisten, 294 N.C. 598, 242 
S.E.2d 862 (1978). 
Order prescribing different Private 

Line Service rates for AT&T’s nonreseller 
(end user) customers and its reseller cus- 
tomers upon its face was discriminatory, and 
absent legally adequate reasons in the order 
why it was not unjustly discriminatory within 
the meaning of subdivision (4) of this section, 
the order would be vacated and the cause 
remanded to the Commission for further pro- 
ceedings. State ex rel. Utils. Comm’n v. AT & T 
Communications of S. States, Inc., 321 N.C. 
586, 364 S.E.2d 386 (1988). 
The capture of supplier refunds for the 

purpose of funding the expansion fund 
does not constitute a taking without compensa- 
tion in violation of the Fifth and Fourteenth 
Amendments to the United States Constitution 
and the “law of the land” clause of N.C. Const., 
Art. I, § 19. State ex rel. Utils. Comm’n v. 
Carolina Util. Customers Ass’n, 336 N.C. 657, 
446 S.E.2d 332 (1994). 
Plan for Compensation to Local Ex- 

change Companies for Lost Revenues Dur- 
ing Transition — Not Invalid. — Plan re- 
quiring compensation to local exchange 
companies for lost revenues during transition 
period did not violate the equal protection 
clause or the commerce clause, nor conflict with 
federal antitrust and communications objec- 
tives. State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 88 N.C. App. 153, 363 
S.E.2d 73 (1987). 
Federal Jurisdiction over Disputes Aris- 

ing under This Statute. — The district court 
erred in asserting federal jurisdiction under 47 
U.S.C. § 252(e)(6) over disputes involving con- 
tract administration, interpretation and en- 
forcement; the interconnection agreements at 
the core of those disputes were submitted to the 
NCUC and approved by it, and no judicial 
review was sought from these State commis- 
sion determinations pursuant to this section. 
Bellsouth Telecomms. v. North Carolina Utils. 
Comm’n, 240 F.3d 270 (4th Cir. 2001). 
Same — Not a Penalty or Damages. — 

Plan requiring compensation to local exchange 
companies for lost revenues during transition 
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period did not impose a “penalty” or constitute 
money damages, and could more appropriately 
be considered as a prerequisite to receiving a 
certificate. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 88 N.C. App. 153, 363 
S.E.2d 73 (1987). 
Same — Statutorily Authorized. — Plan 

requiring compensation to local exchange com- 
panies for lost revenues during transition pe- 
riod was reasonably calculated to provide pro- 
tection for the local exchanges which provided 
needed services to local exchange customers, 
and was a proper “term” or “condition” of certi- 
fication which was consistent with the public 
interest. The plan was therefore statutorily 
authorized. State ex rel. Utils. Comm’n vy. 
Southern Bell Tel. & Tel. Co., 88 N.C. App. 153, 
363 S.E.2d 73 (1987). 
Applied in State ex rel. Utils. Comm’n v. 

National Merchandising Corp., 288 N.C. 715, 
220 S.E.2d 304 (1975); State ex rel. Utils. 
Comm’n v. Edmisten, 26 N.C. App. 662, 217 
S.E.2d 201 (1975); State ex rel. Utils. Comm’n 
v. Public Staff-North Carolina Utils. Comm’n, 
309 N.C. 195, 306 S.E.2d 435 (1983). 
Quoted in State ex rel. Utils. Comm'n v. 

North Carolina Consumers Council, Inc., 18 
N.C. App. 717, 198 S.E.2d 98 (1973); State ex 
rel. Utils. Comm’n v. North Carolina Elec. 
Membership Corp., 105 N.C. App. 1386, 412 
S.E.2d 166 (1992). 

Stated in State ex rel. Utilities Comm’n v. 
MCI Telecommunications Corp., 132 N.C. App. 
625, 514 S.H.2d 276 (1999). 

Cited in State ex rel. Utils. Comm’n v. Union 
Elec. Membership Corp., 3 N.C. App. 309, 164 
S.E.2d 889 (1968); State ex rel. Utils. Comm’n 
v. Intervenor Residents, 305 N.C. 62, 286 
S.E.2d 770 (1982); State ex rel. Utils. Comm’n 
v. Duke Power Co., 305 N.C. 1, 287 S.E.2d 786 
(1982); State ex rel. Utils. Comm’n v. Carolina 
Utils. Customers Ass’n, 314 N.C. 171, 333 
S.E.2d 259 (1985); State ex rel. Utils. Comm’n 
v. Thornburg, 325 N.C. 463, 385 S.E.2d 451 
(1989); State ex rel. Utils. Comm’n v. 
Thornburg, 325 N.C. 484, 385 S.E.2d 463 
(1989); State ex rel. Utils. Comm’n v. Public 

Staff-North Carolina Utils. Comm’n, 123 N.C. 
App. 623, 473 S.E.2d 661 (1996). 

As used in this Chapter, unless the context otherwise requires, the term: 
(1) “Broker,” with regard to motor carriers of passengers, means any 

person not included in the term “motor carrier” and not a bona fide 
employee or agent of any such carrier, who or which as principal or 
agent engages in the business of selling or offering for sale any 
transportation of passengers by motor carrier, or negotiates for or 
holds himself, or itself, out by solicitation, advertisements, or other- 
wise, as one who sells, provides, furnishes, contracts, or arranges for 
such transportation for compensation, either directly or indirectly. 
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(la) “Bus company” means any common carrier by motor vehicle which 
holds itself out to the general public to engage in the transportation by 
motor vehicle in intrastate commerce of passengers over fixed routes 
or in charter operations, or both, except as exempted in G.S. 62-260. 

(2) “Certificate” means a certificate of public convenience and necessity 
issued by the Commission to a public utility or a certificate of 
authority issued by the Commission to a bus company. 

(3) “Certified mail” means such mail only when a return receipt is 
requested. 

(4) “Charter operations” with regard to bus companies means the trans- 
portation of a group of persons for sightseeing purposes, pleasure 
tours, and other types of special operations, or the transportation of a 
group of persons who, pursuant to a common purpose and under a 
single contract, and for a fixed charge for the vehicle, have acquired 
the exclusive use of a passenger-carrying motor vehicle to travel 
together as a group to a specified destination or for a particular 
itinerary, either agreed upon in advance or modified by the chartered 
group after having left the place of origin. 

(5) “Commission” means the North Carolina Utilities Commission. 
(6) “Common carrier” means any person, other than a carrier by rail, 

which holds itself out to the general public to engage in transportation 
of persons or household goods for compensation, including transpor- 
tation by bus, truck, boat or other conveyance, except as exempted in 
G.S. 62-260. 

(7) “Common carrier by motor vehicle” means any person which holds 
itself out to the general public to engage in the transportation by 
motor vehicle in intrastate commerce of persons or household goods or 
any class or classes thereof for compensation, whether over regular or 
irregular routes, or in charter operations, except as exempted in G.S. 
62-260. 

(7a) “Competing local provider” means any person applying for a certifi- 
cate to provide local exchange or exchange access services in compe- 
tition with a local exchange company. 

(8), (9) Repealed by Session Laws 1995, c. 528, s. 1. 
(9a) “Fixed route” means the specific highway or highways over which a 

bus company is authorized to operate between fixed termini. 
(10) “Foreign commerce” means commerce between any place in the 

United States and any place in a foreign country, or between places in 
the United States through any foreign country. 

(11) “Franchise” means the grant of authority by the Commission to any 
person to engage in business as a public utility, whether or not 
exclusive or shared with others or restricted as to terms and condi- 
tions and whether described by area or territory or not, and includes 
certificates, and all other forms of licenses or orders and decisions 
granting such authority. 

(12) “Highway” means any road or street in this State used by the public 
or dedicated or appropriated to public use. 

(13) “Industrial plant” means any plant, mill, or factory engaged in the 
business of manufacturing. 

(14) “Interstate commerce” means commerce between any place in a state 
and any place in another state or between places in the same state 
through another state. 

(15) “Intrastate commerce” means commerce between points and over a 
route or within a territory wholly within this State, which commerce 
is not a part of a prior or subsequent movement to or from points 
outside of this State in interstate or foreign commerce, and includes 
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all transportation within this State for compensation in interstate or 
foreign commerce which has been exempted by Congress from federal 
regulation. 

(16) “Intrastate operations” means the transportation of persons or house- 
hold goods for compensation in intrastate commerce. 

(16a) “Local exchange company” means a person holding, on January 1, 
1995, a certificate to provide local exchange services or exchange 
access services. 

(17) “Motor carrier” means a common carrier by motor vehicle. 
(18) “Motor vehicle” means any vehicle, machine, tractor, semi-trailer, or 

any combination thereof, which is propelled or drawn by mechanical 
power and used upon the highways within the State. 

(19) “Municipality” means any incorporated community, whether desig- 
nated in its charter as a city, town, or village. 

(20) Repealed by Session Laws 1995, c. 523, s. 1. 
(21) “Person” means a corporation, individual, copartnership, company, 

association, or any combination of individuals or organizations doing 
business as a unit, and includes any trustee, receiver, assignee, lessee, 
or personal representative thereof. 

(22) “Private carrier” means any person, other than a carrier by rail, not 
included in the definitions of common carrier, which transports in 
intrastate commerce in its own vehicle or vehicles property of which 
such person is the owner, lessee, or bailee, when such transportation 
is for the purpose of sale, lease, rent, or bailment, or when such 
transportation is purely an incidental adjunct to some other estab- 
lished private business owned and operated by such person other than 
the transportation of household goods for compensation. 

(23)a. “Public utility” means a person, whether organized under the laws 
of this State or under the laws of any other state or country, now 
or hereafter owning or operating in this State equipment or 
facilities for: 
1. Producing, generating, transmitting, delivering or furnishing 

electricity, piped gas, steam or any other like agency for the 
production of light, heat or power to or for the public for 
compensation; provided, however, that the term “public util- 
ity” shall not include persons who construct or operate an 
electric generating facility, the primary purpose of which 
facility is for such person’s own use and not for the primary 
purpose of producing electricity, heat, or steam for sale to or 
for the public for compensation; 

2. Diverting, developing, pumping, impounding, distributing or 
furnishing water to or for the public for compensation, or 
operating a public sewerage system for compensation; pro- 
vided, however, that the term “public utility” shall not 
include any person or company whose sole operation consists 
of selling water to less than 15 residential customers, except 
that any person or company which constructs a water system 
in a subdivision with plans for 15 or more lots and which 
holds itself out by contracts or other means at the time of said 
construction to serve an area containing more than 15 
residential building lots shall be a public utility at the time of 
such planning or holding out to serve such 15 or more 
building lots, without regard to the number of actual custom- 
ers connected; 

3. Transporting persons or household goods by street, suburban 
or interurban bus for the public for compensation; 
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4. Transporting persons or household goods by motor vehicles or 
any other form of transportation for the public for compen- 
sation, except motor carriers exempted in G.S. 62-260, carri- 
ers by rail, and carriers by air; 

5. Transporting or conveying gas, crude oil or other fluid sub- 
stance by pipeline for the public for compensation; 

6. Conveying or transmitting messages or communications by 
telephone or telegraph, or any other means of transmission, 
where such service is offered to the public for compensation. 

b. The term “public utility” shall for rate-making purposes include 
any person producing, generating or furnishing any of the fore- 
going services to another person for distribution to or for the 
public for compensation. 

c. The term “public utility” shall include all persons affiliated through 
stock ownership with a public utility doing business in this State 
as parent corporation or subsidiary corporation as defined in G.S. 
55-2 to such an extent that the Commission shall find that such 
affiliation has an effect on the rates or service of such public 
utility. 

d. The term “public utility,” except as otherwise expressly provided in 
this Chapter, shall not include a municipality, an authority 
organized under the North Carolina Water and Sewer Authorities 
Act, electric or telephone membership corporation; or any person 
not otherwise a public utility who furnishes such service or 
commodity only to himself, his employees or tenants when such 
service or commodity is not resold to or used by others; provided, 
however, that any person other than a nonprofit organization 
serving only its members, who distributes or provides utility 
service to his employees or tenants by individual meters or by 
other coin-operated devices with a charge for metered or coin- 
operated utility service shall be a public utility within the 
definition and meaning of this Chapter with respect to the 
regulation of rates and provisions of service rendered through 
such meter or coin-operated device imposing such separate me- 
tered utility charge. If any person conducting a public utility shall 
also conduct any enterprise not a public utility, such enterprise is 
not subject to the provisions of this Chapter. A water or sewer 
system owned by a homeowners’ association that provides water 
or sewer service only to members or leaseholds of members is not 
subject to the provisions of this Chapter. 

e. The term “public utility” shall include the University of North 
Carolina insofar as said University supplies telephone service, 
electricity or water to the public for compensation from the 
University Enterprises defined in G.S. 116-41.1(9). 

f. The term “public utility” shall include the Town of Pineville insofar 
as said town supplies telephone services to the public for com- 
pensation. The territory to be served by the Town of Pineville in 
furnishing telephone services, subject to the Public Utilities Act, 
shall include the town limits as they exist on May 8, 1973, and 
shall also include the area proposed to be annexed under the 
town’s ordinance adopted May 3, 1971, until January 1, 1975. 

g. The term “public utility” shall not include a hotel, motel, time 
share or condominium complex operated primarily to serve tran- 
sient occupants, which imposes charges to occupants for local, 
long-distance, or wide area telecommunication services when 
such calls are completed through the use of facilities provided by 

125 



§62-3 | CH. 62. PUBLIC UTILITIES §62-3 

a public utility, and provided further that the local services 
received are rated in accordance with the provisions of G.S. 
62-110(d) and the applicable charges for telephone calls are 
Soe get displayed in each area where occupant rooms are 
located. 

h. The term “public utility” shall not include the resale of electricity 
by (i) a campground operated primarily to serve transient occu- 
pants, or (i1) a marina; provided that (i) the campground or 
marina charges no more than the actual cost of the electricity 
supplied to it, (ii) the amount of electricity used by each campsite 
or marina slip occupant is measured by an individual metering 
device, (iii) the applicable rates are prominently displayed at or 
near each campsite or marina slip, and (iv) the campground or 
marina only resells electricity to campsite or marina slip occu- 
pants. 

i. The term “public utility” shall not include the State, the Office of 
the State Controller, or the Microelectronics Center of North 
Carolina in the provision or sharing of switched broadband 
telecommunications services with non-State entities or organiza- 
tions of the kind or type set forth in G.S. 1438B-426.39. 

j. The term “public utility” shall not include any person, not otherwise 
a public utility, conveying or transmitting messages or communi- 
cations by mobile radio communications service. Mobile radio 
communications service includes one-way or two-way radio ser- 
vice provided to mobile or fixed stations or receivers using mobile 
radio service frequencies. 

k. The term “public utility” shall not include a regional natural gas 
district organized and operated pursuant to Article 28 of Chapter 
160A of the General Statutes. 

(24) “Rate” means every compensation, charge, fare, tariff, schedule, toll, 
rental and classification, or any of them, demanded, observed, 
charged or collected by any public utility, for any service product or 
commodity offered by it to the public, and any rules, regulations, 
practices or contracts affecting any such compensation, charge, fare, 
tariff, schedule, toll, rental or classification. 

(25) “Route” means the course or way which is traveled; the road or 
highway over which motor vehicles operate. 

(26) “Securities” means stock, stock certificates, bonds, notes, debentures, 
or other evidences of ownership or of indebtedness, and any assump- 
tion or guaranty thereof. 

(27) “Service” means any service furnished by a public utility, including 
any commodity furnished as a part of such service and any ancillary 
service or facility used in connection with such service. 

(27a) “Small power producer” means a person or corporation owning or 
operating an electrical power production facility with a power produc- 
tion capacity which, together with any other facilities located at the 
same site, does not exceed 80 megawatts of electricity and which 
depends upon renewable resources for its primary source of energy. 
For the purposes of this section, renewable resources shall mean: 
hydroelectric power. A small power producer shall not include persons 
primarily engaged in the generation or sale of electricity from other 
than small power production facilities. 

(28) The word “State” means the State of North Carolina; “state” means 
any state. 

(29) “Town” means any unincorporated community or collection of people 
having a geographical name by which it may be generally known and 
1s so generally designated. 
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(30) “Panel” means a panel of three commissioners, a division of the 
Utilities Commission authorized for the purpose of carrying te 
certain functions of the Commission. (1913, c. 127, s. 7; C.S., 
1112(b); 1933, c. 134, ss. 3, 8; c. 307, s. 1; 1937, c. 108, s. 2; 1941, Cc 59, 
OT 1947 ec. 1008, S. 3: 1949, Gi 1132, s. 4; 1953, C. 1140, Sho be 1957, CG 
1152, S. 13; 1959, c 639, ho hall inal 1963, C 1165, fi lie 1967, ee 1094, 
ss. 1. 72° 1971, cs 553; C. 634, S. 1; cc. 894, 895: 1973, ro 372, s. 1; 1975, 
ee 243, Ss. 2:.cC, 2D4, 415: 1979, €2002.45. 1: 1979, ond Sess., c. 1219, S. 
ly 1981 (Reg. Sess. 1982), C. 1186, S. 2: 1985, Ge 676, s. 4; 1987, Cc 445, 
S$, 2311 989jne% 110; 1993, c. 349, s. 1: 1993 (Reg. Sess. 1994), CHT ils s: 
1(b); 1995, G: 27, SS. 2, Bie: 509, BRS4iC)H23 ys: 1: 1997-426, s. 8; 
1997-437, s. 1; 1998- 128, ss. 1- 3.) 

Cross References. — For provision making 
small power producers as defined in subdivi- 
sion (27a) of this section subject to the provi- 
sions of Part 3 of Article 21 of Chapter 143, the 
Dam Safety Law, even though certified by the 
North Carolina Utilities Commission, see 
§ 143-215.25A. 

Editor’s Note. — Chapter 55, referred to in 
subdivision (23)c of this section, was rewritten, 
effective July 1, 1990. For definitions applicable 
to that chapter, see now § 55-1-40. 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 

CASE NOTES 

Definitions Not Controlling Where 
Terms Are Used Elsewhere. — The defini- 
tions of “public utility” and “franchise” con- 
tained in this section are not controlling in 
determining whether an agreement of a munic- 
ipality constitutes a franchise or a license, since 
the definitions of the statute do not purport to 
be authoritative definitions of those terms as 
used elsewhere. Shaw v. City of Asheville, 269 
N.C. 90, 152 S.E.2d 139 (1967). 

The term “franchise,” as used by the courts 
and by text writers, is not limited to a special 
right granted to a public utility, as it is defined 
in this section. Shaw v. City of Asheville, 269 
N.C. 90, 152 S.E.2d 139 (1967). 
Applicability of Article 8. — The General 

Assembly intended Article 8 to apply to all 
public utilities doing business in this State, 
whether they be foreign or domestic corpora- 
tions, and even though they are also engaged in 
interstate commerce. State ex rel. Utils. 
Comm’n v. Southern Bell Tel. & Tel. Co., 288 
N.C. 201, 217 S.E.2d 543 (1975). 

There is nothing in the language of Article 8 
or of the Public Utilities Act generally to sup- 
port the contention that Article 8 is not appli- 
cable to a multistate foreign corporation en- 
gaged in interstate commerce. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
22 N.C. App. 714, 207 S.E.2d 771 (1974), aff'd, 
288 N.C. 201, 217 S.E.2d 543 (1975). 
“Public” means the whole body politic, 

the body of the people at large, the people as a 
whole. State ex rel. Utils. Comm’n v. Edmisten, 
40 N.C. App. 109, 252 S.E.2d 516 (1979), aff’d 
in part, rev’d on other grounds, 299 N.C. 432, 
263 S.E.2d 583 (1980). 

What Is the “Public” Dependent on Reg- 
ulatory Circumstances. — Whether any 
given enterprise is a public utility within the 
meaning of a regulatory scheme does not de- 
pend on some abstract, formulistic definition of 
“public” to be thereafter universally applied. 
What is the “public” in any given case depends 
rather on the regulatory circumstances of that 
case. Some of these circumstances are: (1) the 
nature of the industry sought to be regulated; 
(2) the type of market served by the industry; 
(3) the kind of competition that naturally in- 
heres in that market; and (4) the effect of 
nonregulation or exemption from regulation of 
one or more persons engaged in the industry. 
The meaning of “public” must, in the final 
analysis, be such as will, in the context of the 
regulatory circumstances, accomplish the legis- 
lature’s purpose and comport with its public 
policy. State ex rel. Utils. Comm’n v. Simpson, 
295 N.C. 519, 246 S.E.2d 753 (1978). 

In determining the scope of the Commis- 
sion’s authority, the emphasis should be 
placed on the public utility function rather than 
a literal reading of the statutory definition of 
“public utility,” and the statutory definition 
should not be read so narrowly as to preclude 
commission’s jurisdiction over a function which 
is required to provide adequate service to the 
subscribers. State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 326 N.C. 522, 391 
S.E.2d 487 (1990). 

Definition of “Public Utility” Cannot Be 
Expanded. — Neither the Commission nor the 
Supreme Court has authority to add to the 
types of business defined by the legislature as 
public utilities. State ex rel. Utils. Comm’n v. 
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Carolina Tel. & Tel. Co., 267 N.C. 257, 148 

S.E.2d 100 (1966); State ex rel. Utils. Comm’n 

v. Southern Bell Tel. & Tel. Co., 93 N.C. App. 
260, -3.77.S-.8 2d 772:(1989), 

Test of System as Public Utility. — One 
test to determine whether a plant or system is 
a public utility is whether the public may enjoy 
it by right or by permission only. It is immate- 
rial that the service is limited to a specified 
area and that the facilities are limited in capac- 
ity. State ex rel. Utils. Comm’n v. Edmisten, 40 
N.C. App. 109, 252 S.E.2d 516 (1979), aff’d in 
part, rev’d on other grounds, 299 N.C. 432, 263 

S.E.2d 583 (1980). 
Service up to Capacity as Service to 

“Public”. — One offers service to the “public” 
within the meaning of subparagraph 6 of para- 
graph a of subdivision (23) when he holds 
himself out as willing to serve all who apply up 
to the capacity of his facilities. It is immaterial, 
in this connection, that his service is limited to 

a specified area and his facilities are limited in 
capacity. State ex rel. Utils. Comm’n v. Carolina 
Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 100 
(1966). 
Sewage Treatment System is Public 

Utility. — The operation of a sewage treatment 
system for compensation is a public utility 
within the meaning of the Public Utilities Act. 
Ocean Glen Townhouse Condominium Owners 
Ass’n Phase I v. State ex rel. N.C. Utils. 
Comm'n, 126 N.C. App. 495, 486 S.E.2d 223 
(1997), cert. denied, 347 N.C. 136, 492 S.E.2d 
36 (1997). 
As to “service” rendered in contempla- 

tion of former statute, see State v. Andrews, 

191 N.C. 545, 132 S.E. 568 (1926). 
Status of the grantee was a material 

factor in determining the validity of a 
grant of a franchise under the authority of 
former § 160-2, for that statute authorized 

municipal corporations to grant franchises only 
to “public utilities,” though it did not necessar- 
ily follow that such grantee had to be the 
operator of a business within the definition of 
“public utility” contained in this section. 
Kornegay v. City of Raleigh, 269 N.C. 155, 152 
S.E.2d 186 (1967). 

If Applicant Is Not “Public Utility,” Issu- 
ance of Certificate Is Nullity. — If an appli- 
cant’s proposed service is not within the defini- 
tion of “public utility” contained in subdivision 
(23) of this section, the issuance of a certificate 
of public convenience and necessity by the 
Commission to the applicant would be a nullity. 
It would not supply a basis for a further order 
conferring upon the applicant a right which 
may be granted only to a public utility. State ex 
rel. Utils. Comm’n v. Carolina Tel. & Tel. Co., 
267 N.C. 257, 148 S.E.2d 100 (1966). 
The fact that a corporation has the au- 

thority to, and does, engage in private 
business in addition to its public service 

CH. 62. PUBLIC UTILITIES §62-3 

does not deprive it of its status as a public 
service corporation. A public service (public 
utility) corporation having the power of emi- 
nent domain makes such corporation amenable 
to State control through the Utilities Commis- 
sion. State ex rel. Utils. Comm’n v. Edmisten, 
40 N.C. App. 109, 252 S.E.2d 516 (1979), aff'd 
in part, rev'd on other grounds, 299 N.C. 432, 
263 S.E.2d 583 (1980). 
A mobile radio service falls clearly 

within the definition of “public utility” in 
subparagraph 6 of paragraph a of subdivision 
(23). State ex rel. Utils. Comm’n v. Carolina Tel. 
& Tel. Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 
A medical doctor whose communication ser- 

vice consisted of seven two-way radios, three 
“beeper” radio devices and one base station, 
who was providing service only to 10 other 
members of the County Medical Society, was 
engaged in the operation of a public utility 
within the meaning of §§ 62-3(23)a6 and 

former 62-119(3). State ex rel. Utils. Comm’n v. 
Simpson, 32 N.C. App. 548, 232 S.E.2d 871 
(1977), aff'd, 295. N.C. 519,- 246. S.E.2d. 743 
(1978). 
Telephone Answering or Message Relay- 

ing Service Not a “Public Utility”. — Nei- 
ther a telephone answering nor a message 
relaying service is a public utility within the 
purview of subdivision (23). State ex rel. Utils. 
Comm’n y. Two Way Radio Serv., Inc., 272 N.C. 
591, 158 S.E.2d 855 (1968). 

Sand-pit Company Not a “Public Utili- 
ty.” — Sand-pit company which did not own or 
operate any trucks to haul its sand was not a 
“public utility” as defined by this section. 
Gordon v. Garner, 127 N.C. App. 649, 493 
S.E.2d 58 (1997), cert. denied, 347 N.C. 670, 
500 S.E.2d 86 (1998). 
Municipal corporations are specifically 

excluded from the definition of a “public 
utility” in subdivision (23) of this section. Dale 
v. City of Morgantown, 270 N.C. 567, 155 
S.E.2d 136 (1967); State ex rel. Utils. Comm’n 
v. Town of Pineville, 13 N.C. App. 6638, 187 
S.E.2d 473 (1972), aff'd, 17 N.C. App. 522, 195 
S.E.2d 76 (1973); State ex rel. Utils. Comm’n v. 
Hunt Mfg. Co., 16 N.C. App. 335, 192 S.E.2d 16 
(1972). 
And Are Not Subject to Commission’s 

Regulation. — A municipal corporation dis- 
tributing and selling electric energy to its in- 
habitants, and to others in its vicinity, is not 
subject to regulation by the North Carolina 
Utilities Commission, and the provisions of this 
Chapter do not apply to it, except as otherwise 
expressly stated therein. Dale v. City of 
Morgantown, 270 N.C. 567, 155 S.E.2d 136 
(1967); State ex rel. Utils. Comm’n v. Hunt Mfg. 
Co., 16 N.C. App. 335, 192 S.E.2d 16 (1972). 
Where parties constructed water mains 

from end of municipal lines to their prop- 
erties, permitting others to tap into the mains, 
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and the municipality installed meters and fur- 
nished water to the others directly, parties were 
not public utilities within the Public Utilities 
Act of 1933 so as to give the Utilities Commis- 
sion jurisdiction. State v. New Hope Rd. Water 
Co., 248 N.C. 27, 102 S.E.2d 377 (1958). 
The delivery of power by a Tennessee 

corporation domesticated to do business 
in this State to Tennessee Valley Authority 
and the distribution by TVA of that power 
under pooling and apportionment agreements 
to North Carolina utilities for distribution in 
North Carolina was the furnishing of electricity 
“to another person for distribution to or for the 
public for compensation” within the meaning of 
subdivision (23)b of this section. State ex rel. 
Utils. Comm’n v. Edmisten, 40 N.C. App. 109, 
252 S.E.2d 516 (1979), aff'd in part, rev’d on 
other grounds, 299 N.C. 432, 263 S.E.2d 583 
(1980). 
The word “rate,” as used in the Public 

Utilities Act, refers not only to the monetary 
amount which each customer must ultimately 
pay, but also to the published method or sched- 
ule by which that amount is figured. State ex 
rel. Utils. Comm’n v. Edmisten, 291 N.C. 327, 
230 S.E.2d 651 (1976). 
Rate Formula Permissible. — The defini- 

tion of “rate” contained in this section is worded 
in such a broad manner as to encompass the 
use of a formula, and the fact that the formula 
must be computed each month does not render 
it so imprecise as to be statutorily impermissi- 
ble. State ex rel. Utils. Comm’n v. Edmisten, 26 
N.C. App. 662, 217 S.E.2d 201 (1975), aff’d, 291 
N.C. 361, 230 S.E.2d 671 (1976). 
Extension of Rate Increase Unautho- 

rized. — The contention of the companies and 
the Commission that other provisions of this 
Chapter, including subdivision (24) of this sec- 
tion authorizing the Commission to fix reason- 
able and just rates for public utility service, 
permit the Commission to extend its previously 
authorized rate increases “based solely upon 
the increased cost of fuel” beyond Sept. 1, 1975, 
contrary to the mandate of § 62-134(e) (now 

repealed), was utterly without merit. It is well 
established that when there are two statutes, 
one dealing specifically with the matter in issue 
and the other being in general terms which, 
nothing else appearing, would include the mat- 
ter in question, the specific statute controls. 
State ex rel. Utils. Comm’n v. Edmisten, 291 
N.C. 451, 232 S.E.2d 184 (1977). 
A common carrier by motor vehicle may 

be defined as a person who is not exempted 
from regulation under the provisions of § 62- 

260, and who holds himself out to the general 
public to engage in transportation of persons or 
property for compensation. State ex rel. Utils. 
Comm’n v. J.D. McCotter, Inc., 16 N.C. App. 
475, 192 S.E.2d 629 (1972), aff’d, 283 N.C. 104, 
194 S.E.2d 859 (1973). 
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Common carrier of petroleum products 
which commits part of its equipment to 
dedicated use should not be regarded as a 
matter of law as a contract carrier, since com- 
mon carriers participating in the dedicated rate 
arrangement are also rendering service to the 
public generally and are providing service im- 
partially to all persons requesting such service. 
State ex rel. Utils. Comm’n v. Bird Oil Co., 302 
N.C. 14, 273 S.E.2d 232 (1981). 
Whether Party Operating as Common 

Carrier Question of Law. — Whether under 

the undisputed facts a party is operating as a 
common carrier is a question of law for the 
court. State ex rel. Utils. Comm’n v. Tar Heel 
Indus., Inc., 77 N.C. App. 75, 334 S.E.2d 396 

(1985). 
The “crucial test” in determining whether an 

entity is operating as a common carrier is 
whether it is holding itself out as such. State ex 
rel. Utils. Comm’n v. Tar Heel Indus., Inc., 77 
N.C. App. 75, 334 S.E.2d 396 (1985). 
A common carrier generally is not au- 

thorized to act as a contract carrier. State 
ex rel. Utils. Comm’n v. Tar Heel Indus., Inc., 77 
N.C. App. 75, 334 S.E.2d 396 (1985). 
A common carrier must charge all customers 

uniform rates for the same kind and degree of 
services; contract carriers, by contrast, are not 

subject to this requirement. State ex rel. Utils. 
Comm’n v. Tar Heel Indus., Inc., 77 N.C. App. 
75, 334 S.E.2d 396 (1985). 
A “certificate” authorizes performance 

as a common carrier, while a “permit” autho- 
rizes performance as a contract carrier. State ex 
rel. Utils. Comm’n v. Tar Heel Indus., Inc., 77 

N.C. App. 75, 334 S.E.2d 396 (1985). 
A contract carrier is not authorized to 

act as a common carrier; it may not offer its 
services to the general public. Indeed, it may 
serve at most a very limited number of ship- 
pers, and then only under a private individual 
contract with each shipper to be served. State 
ex rel. Utils. Comm’n v. Tar Heel Indus., Inc., 77 
N.C. App. 75, 334 S.E.2d 396 (1985). 
As to what constitutes a contract car- 

rier, see State ex rel. Utils. Comm’n v. Petro- 

leum Transp., Inc., 2 N.C. App. 566, 163 S.E.2d 
526 (1968). 
A company which offers white-water rafting 

excursions is not a common carrier, because 

any “transportation” was merely incidental to 
primary purpose of outdoor adventure, camara- 
derie, excitement and thrills. Beavers v. Fed- 
eral Ins. Co., 113 N.C. App. 254, 487 S.E.2d 881, 
cert. denied, 336 N.C. 602, 447 S.E.2d 384 
(1994). 
Requirements for Permit to Operate as 

Contract Carrier. — In addition to the statu- 
tory requirements of § 62-262 and subdivision 
(8) of this section, an applicant for a permit to 
operate as a contract carrier in North Carolina 
must conform to the standards set forth by the 
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Utilities Commission. State ex rel. Utils. 
Comm’n v. American Courier Corp., 8 N.C. App. 
358, 174 S.E.2d 814 (1970). 
The definition of “contract carrier” in- 

cludes charter service. State ex rel. Utils. 
Comm’n v. Fleming, 235 N.C. 660, 71.S.E.2d 41 
(1952): 
Lessor of Vehicles Held Not Contract 

Carrier. — Where the owner of trucks leased 
them to another corporation under an agree- 
ment requiring lessor to carry insurance and 
maintain the vehicles and giving lessee control 
over the operation of the trucks with right to 
use same exclusively for the transportation and 
delivery of lessee’s goods, the lessor was not a 
contract carrier within the meaning of the 
statute as it stood in 1949, since the lessor 
merely leased its vehicles and was not a carrier 
of any kind, and lessee was solely a private 
carrier; therefore, lessor was not liable for ad- 
ditional assessment at the “for hire” rates un- 
der the statute. Equipment Fin. Corp. v. 
Scheidt, 249 N.C. 334, 106 S.E.2d 555 (1959). 
Former Definition of Contract Carrier 

Not Retroactive. — The definition of “con- 
tract carrier” in the Bus Act of 1949 (former 
§§ 62-121.43 through 62-121.79) was definitive 
or regulatory and intended to be applied pro- 
spectively with respect to applications for per- 
mits as contract carriers under the general 
provisions of the act, and had no bearing on or 
relation to the grandfather rights confirmed in 
the act. To make these definitive and regulatory 
provisions retroactive, so as to place a limita- 
tion on the rights of a carrier under the grand- 
father clause contained in the act, would be in 
contravention of his constitutional rights and 
contrary to due process of law. Moreover, such a 
construction would completely nullify the 
grandfather clause and make it feckless. State 
ex rel. Utils. Comm’n v. Fleming, 235 N.C. 660, 
71 S.E.2d 41 (1952). 
For comparison of definitions in Federal 

Motor Carrier Act and Bus Act of 1949 
(former §§ 62-121.43 through 62-121.79), see 

State ex rel. Utils. Comm’n vy. Fleming, 235 
N.C. 660, 71 S.E.2d 41 (1952). 

Legislative Intent as to Water Systems. 
— By excluding from its definition of public 
utility those water systems serving fewer than 
10 customers, the General Assembly mani- 
fested its clear intent that systems serving 10 
or more customers serve a sufficient segment of 
the public to create a public interest in their 
regulation, so as to make certain that adequate 
service is provided at fair rates. State ex rel. 
Utils. Comm’n v. Mackie, 79 N.C. App. 19, 338 
S.E.2d 888 (1986), modified and aff’d, 318 N.C. 
686, 351 S.E.2d 289 (1987). 
Provision of Water and Sewage Service 

“To or for the Public”. — By selling water to 
18 customers and providing sewage disposal 
service to 19 customers at the time of hearing, 
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individual provided water and sewage disposal 
service “to or for the public,” where, since her 
acquisition of the water distribution and sew- 
age disposal facilities, she had provided ser- 
vices to any resident of a house connected 
thereto who desired the services, and where 
although she had solicited no customers and 
had not extended her facilities to any resi- 
dences not previously served, she had willingly 
provided service to new customers who moved 
into homes already connected to her facilities. 
State ex rel. Utils. Comm’n v. Mackie, 79 N.C. 
App. 19, 338 S.E.2d 888 (1986), modified and 
aff'd, 318 N.C. 686, 351 S.E.2d 289 (1987). 
Applied in City Coach Co. v. Gastonia Tran- 

sit Con:227 N.C.n3919426S:Fi2d 398 (1949); 
State ex rel. Utilities Comm’n v. Chapel Hill 
Tel. Co., 12 N.C. App. 5438, 183 S.E.2d 802 
(1971); State ex rel. Utils. Comm’n v. General 
Tel. Co., 281 N.C. 318, 189 S.E.2d 705 (1972); 
Domestic Elec. Serv., Inc. v. City of Rocky 
Mount, 285 N.C. 135, 203 S.E.2d 838 (1974); 
State ex rel. Utils. Comm’n v. Carolina Forest 
Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 410 
(1974); State ex rel. Utils. Comm’n v. Carolina 
Tel. & Tel. Co., 21 N.C. App. 251, 204 S.E.2d 181 
(1974); State ex rel. Utils. Comm’n v. National 
Merchandising Corp., 288 N.C. 715, 220 S.E.2d 
304 (1975); State ex rel. Utils. Comm’n v. M.L. 
Hatcher Pickup & Delivery Servs., Inc., 43 N.C. 
App. 662, 259 S.E.2d 791 (1979); State ex rel. 
Utils. Comm’n v. Edmisten, 299 N.C. 432, 263 
S.E.2d 583 (1980); State ex rel. Utils. Comm’n 
v. M.L. Hatcher Pickup & Delivery Servs., Inc., 
48 N.C. App. 115, 268 S.E.2d 851 (1980); State 
ex rel. Utils. Comm’n v. Intervenor Residents, 
305 N.C. 62, 286 S.E.2d 770 (1982); State ex rel. 
Utils. Comm’n v. Nantahala Power & Light Co., 
313 N.C. 614, 332 S.E.2d 397 (1985); State ex 
rel. Utils. Comm’n v. Edmisten, 314 N.C. 122, 
333 §.E.2d 453 (1985); Bell Arthur Water Corp. 
v. Greenville Utils. Comm’n, 173 F.3d 517 (4th 
Cir. 1999). 
Quoted in State ex rel. Utils. Comm’n v. 

Kenan Transp. Co., 10 N.C. App. 626, 179 
S.E.2d 799 (1971); State ex rel. Utils. Comm’n 
v. North Carolina Consumers Council, Inc., 18 
N.C. App. 717, 198 S.E.2d 98 (1973); State ex 
rel. Utils. Comm’n v. Edmisten, 291 N.C. 424, 
230 S.E.2d 647 (1976); State ex rel. N.C. Utils. 
Comm'n v. Transylvania Utils. Co., 30 N.C. 
App. 336, 226 S.E.2d 824 (1976); State ex rel. 
Utils. Comm’n v. M.L. Hatcher Pickup & Deliv- 
ery Servs., Inc., 47 N.C. App. 418, 267 S.E.2d 
688 (1980). 

Stated in State ex rel. Utils. Comm’n v. 
A.C.L.R.R., 268 N.C. 242,: 150.S.E.2d-386 
(1966); State ex rel. Utilities Comm’n v. MCI 
Telecommunications Corp., 1382 N.C. App. 625, 
514 S.E.2d 276 (1999). 

Cited in Duke Power Co. v. City of High 
Point, 22 N.C. App. 91, 205 S.E.2d 774 (1974); 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
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& Tel. Co., 307 N.C. 541, 299 S.E.2d 763 (1983); 
In re Lower Cape Fear Water & Sewer Auth., 
329 N.C. 675, 407 S.E.2d 155 (1991); State ex 
rel. Utils. Comm’n v. Mountain Elec. Coop., 108 
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N.C. App. 283, 423 S.E.2d 516 (1992); State ex 
rel. Utils. Comm’n v. Empire Power Co., 112 
N.C. App. 265, 435 S.E.2d 553 (1993). 

OPINIONS OF ATTORNEY GENERAL 

“Person” Includes Municipalities and 
Counties. — Municipalities and counties, bod- 
ies politic and corporate, are included in the 
definition of “person” under § 62-3(21). See 
opinion of Attorney General to Mr. Robert H. 
Bennink, Jr., General Counsel and Hearing 
Examiner, North Carolina Utilities Commis- 
sion, 55 N.C.A.G. 18 (1985). 
The Department of Correction, as a 

State agency, is not a public utility and is 
not subject to the fee requirements of § 62-302. 

See Opinion of Attorney General to LaVee 

Hamer, General Counsel, North Carolina De- 
partment of Correction, — N.C.A.G. — (October 
17, 1994). 
Western Carolina University (WCU) is 

not a public utility subject to supervision 
by the Commission, except that, pursuant to 
§ 116-35, sales to the public of excess power 
must be “at a rate or rates approved by the 
Utilities Commission.” See opinion of Attorney 
General to Mr. Myron L. Coulter, Chancellor, 
Western Carolina University, 55 N.C.A.G. 55 
(1985). 

§ 62-4. Applicability of Chapter. 

This Chapter shall not terminate the preexisting Commission or appoint- 
ments thereto, or any certificates, permits, orders, rules or regulations issued 
by it or any other action taken by it, unless and until revoked by it, nor affect 
in any manner the existing franchises, territories, tariffs, rates, contracts, 
service regulations and other obligations and rights of public utilities, unless 
and until altered or modified by or in accordance with the provisions of this 
Chapter. (1963, c. 1165, s. 1.) 

§§ 62-5 through 62-9: Reserved for future codification purposes. 

ARTICLE 2. 

Organization of Utilities Commission. 

§ 62-10. Number; appointment; terms; qualifications; 
chairman; vacancies; compensation; other em- 
ployment prohibited. 

(a) The North Carolina Utilities Commission shall consist of seven commis- 
sioners who shall be appointed by the Governor subject to confirmation by the 
General Assembly by joint resolution. The names of commissioners to be 
appointed by the Governor shall be submitted by the Governor to the General 
Assembly for confirmation by the General Assembly on or before May 1, of the 
year in which the terms for which the appointments are to be made are to 
expire. Upon failure of the Governor to submit names as herein provided, the 
Lieutenant Governor and Speaker of the House jointly shall submit the names 
of a like number of commissioners to the General Assembly on or before May 
15 of the same year for confirmation by the General Assembly. Regardless of 
the way in which names of commissioners are submitted, confirmation of 
commissioners must be accomplished prior to adjournment of the then current 
session of the General Assembly. This subsection shall be subject to the 
provisions of subsection (c) of this section. 

(b) The terms of the commissioners now serving shall expire at the conclu- 
sion of the term for which they were appointed which shall remain as before 
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with two regular eight-year terms expiring on July 1 of each fourth year after 
July 1, 1965, and the fifth term expiring on July 1 of each eighth year after July 
1, 1963. The terms of office of utilities commissioners thereafter shall be eight 
years commencing on July 1 of the year in which the predecessor terms 
expired, and ending on July 1 of the eighth year thereafter. 

(c) In order to increase the number of commissioners to seven, the names of 
two additional commissioners shall be submitted to the General Assembly on 
or before May 27, 1975, for confirmation by the General Assembly as provided 
in G.S. 62-10(a). The commissioners so appointed and confirmed shall serve 
new terms commencing on July 1, 1975, one of which shall be for a period of 
two years (with the immediate successor serving for a period of six years), and 
one of which shall be for a period of two years. 

Thereafter, the terms of office of the additional commissioners shall be for 
eight years as provided in G.S. 62-10(b). 

(d) A commissioner in office shall continue to serve until his successor is 
duly confirmed and qualified but such holdover shall not affect the expiration 
date of such succeeding term. 

(e) On July 1, 1965, and every four years thereafter, one of the commission- 
ers shall be designated by the Governor to serve as chairman of the Commis- 
sion for the succeeding four years and until his successor is duly confirmed and 
qualifies. Upon death or resignation of the commissioner appointed as chair- 
man, the Governor shall designate the chairman from the remaining commis- 
sioners and appoint a successor as hereinafter provided to fill the vacancy on 
the Commission. 

(f) In case of death, incapacity, resignation or vacancy for any other reason 
in the office of any commissioner prior to the expiration of his term of office, the 
name of his successor shall be submitted by the Governor within four weeks 
after the vacancy arises to the General Assembly for confirmation by the 
General Assembly. Upon failure of the Governor to submit the name of the 
successor, the Lieutenant Governor and Speaker of the House jointly shall 
submit the name of a successor to the General Assembly within six weeks after 
the vacancy arises. Regardless of the way in which names of commissioners are 
submitted, confirmation of commissioners must be accomplished prior to the 
adjournment of the then current session of the General Assembly. 

(g) Ifa vacancy arises or exists pursuant to either subsection (a) or (c) or (f) 
of this section when the General Assembly is not in session, and the appoint- 
ment is deemed urgent by the Governor, the commissioner may be appointed 
and serve on an interim basis pending confirmation by the General Assembly. 

(h) The salary of each commissioner and that of the commissioner desig- 
nated as chairman shall be set by the General Assembly in the Current 
Operations Appropriations Act. In lieu of merit and other increment raises 
paid to regular State employees, each commissioner, including the commis- 
sioner designated as chairman, shall receive as longevity pay an amount equal 
to four and eight-tenths percent (4.8%) of the annual salary set forth in the 
Current Operations Appropriations Act payable monthly after five years of 
service, and nine and six-tenths percent (9.6%) after 10 years of service. 
“Service” means service as a member of the Utilities Commission. 
(h1) In addition to compensation for their services, each member of the 

Commission who lives at least 50 miles from the City of Raleigh shall be paid 
a weekly travel allowance for each week the member travels to the City of 
Raleigh from the member’s home for business of the Commission. The 
allowance shall be calculated for each member by multiplying the actual 
round-trip mileage from that member’s home to the City of Raleigh by the 
rate-per-mile which is the business standard mileage rate set by the Internal 
Revenue Service in Rev. Proc. 93-51, December 27, 1998. 

(i) The standards of judicial conduct provided for judges in Article 30 
Chapter 7A of the General Statutes shall apply to members of the Commission. 
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Members of the Commission shall be liable to impeachment for the causes and 
in the manner provided for judges of the General Court of Justice in Chapter 
123 of the General Statutes. Members of the Commission shall not engage in 
any other employment, business, profession, or vocation while in office. 

(j) Except as provided in subsection (h1) of this section, members of the 
Commission shall be reimbursed for travel and subsistence expenses at the 
rates allowed to State officers and employees by G.S. 138-6(a). (1941, c. 97, s. 
19 498cM10098s01; 19599, 18199 1968)'¢1165)s)-1; 196761238" 1975). 
243, s. 3; c. 867, ss. 1, 2; 1977, c. 468, s. 1; c. 913, s. 2; 1983 (Reg. Sess., 1984), 
c. 1116, s. 91; 1989, c. 781, s. 41.2; 1993 (Reg. Sess., 1994), c. 769, s. 7.4(b); 1996, 
2nd Ex. Sess., c. 18, s. 28.2(b); 1997-448, s. 33.5; 1999-237, s. 28.21(a), (b).) 

State Government Reorganization. — ment of Economic and Community Develop- 
The Utilities Commission was transferred to ment) by former § 143A-174. 

the Department of Commerce (now the Depart- 

CASE NOTES 

Applied in State ex rel. Utils. Comm’n v. 
Carolina Tel. & Tel. Co., 21 N.C. App. 251, 204 
S.E.2d 181 (1974). 

§ 62-11. Oath of office. 

Each utilities commissioner before entering upon the duties of his office shall 
file with the Secretary of State his oath of office to support the Constitution and 
laws of the United States and the Constitution and laws of the State of North 
Carolina, and to well and truly perform the duties of his said office as utilities 
commissioner, and that he is not the agent or attorney of any public utility, or 
an employee thereof, and that he has no interest in any public utility. (1933, c. 
fee, too, c. 250; 19359) 'c404 1941 co 97; 1963%c. 1165, 8: ‘T.) 

§ 62-12. Organization of Commission; adoption of rules 
and regulations therefor. 

To facilitate the work of the Commission and for administrative purposes, 
the chairman of the Commission, with the consent and approval of the 
Commission, may organize the work of the Commission in several hearing 
divisions and operating departments and may designate a member of the 
Commission as the head of any division or divisions and assign to members of 
the Commission various duties in connection therewith. Subject to the provi- 
sions of the State Personnel Act (Article 2 of Chapter 143 of the General 
Statutes), the Commission shall prepare and adopt rules and regulations 
governing the personnel, departments or divisions and all internal affairs and 
business of the Commission. (1941, c. 97, s. 3; 1949, c. 1009, s. 2; 1957, c. 1062, 
s.-1; 1963, c. 1165, s. 1.) 

Editor’s Note. — Article 2, Chapter 143, provisions as to State Personnel System, see 
referred to in this section, was repealed by §§ 126-1 through 126-12. 
Session Laws 1965, c. 640, s. 1. For present 

§ 62-13. Chairman to direct Commission. 

(a) The chairman shall be the chief executive and administrative officer of 
the Commission. 
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(b) The chairman shall determine whether matters pending before the 
Commission shall be considered or heard initially by the full Commission, a 
panel of three commissioners, a hearing commissioner, or a hearing examiner. 
Subject to the rules of the Commission, the chairman shall assign members of 
the Commission to proceedings and shall assign members to preside at 
proceedings before the full Commission or a panel of three commissioners. 

(c) The chairman, the presiding commissioner, hearing commissioner, or 
hearing examiner shall hear and determine procedural motions or petitions 
not determinative of the merits of the proceedings and made prior to hearing; 
and at hearing shall make all rulings on motions and objections. 

(d) The chairman acting alone, or any three commissioners, may initiate 
investigations, complaints, or any other proceedings within the jurisdiction of 
the Commission. (1941; c.. 97; s. 4; 1957,.c. 1062, s. 2; 1963;.c.. 1165; s; 1; 19.75; 
c, 243,88: 9; 10h 977646858 .125,.67913, 5. 2.) 

§ 62-14. Commission staff; structure and function. 

(a) The Commission is authorized and empowered to employ hearing 
examiners; court reporters; a chief clerk and deputy clerk; a commission 
attorney and assistant commission attorney; transportation and pipeline 
safety inspectors; and such other professional, administrative, technical, and 
clerical personnel as the Commission may determine to be necessary in the 
proper discharge of the Commission’s duty and responsibility as provided by 
law. The chairman shall organize and direct the work of the Commission staff. 

(b) The salaries and compensation of all such personnel shall be fixed in the 
manner provided by law for fixing and regulating salaries and compensation 
by other State agencies. 

(c) The chairman, within allowed budgetary limits and as allowed by law, 
shall authorize and approve travel, subsistence and related expenses of such 
personnel, incurred while traveling on official business. (1963, c. 1165, s. 1; 
1977;-c. 468,'s./3.) 

§ 62-15. Office of executive director; public staff, structure 
and function. 

(a) There is established in the Commission the office of executive director, 
whose salary and longevity pay shall be the same as that fixed for members of 
the Commission. “Service” for purposes of longevity pay means service as 
executive director of the public staff. The executive director shall be appointed 
by the Governor subject to confirmation by the General Assembly by joint 
resolution. The name of the executive director appointed by the Governor shall 
be submitted to the General Assembly on or before May 1 of the year in which 
the term of his office begins. The term of office for the executive director shall 
be six years, and the initial term shall begin July 1, 1977. The executive 
director may be removed from office by the Governor in the event of his 
incapacity to serve; and the executive director shall be removed from office by 
the Governor upon the affirmative recommendation of a majority of the 
Commission, after consultation with the Joint Legislative Utility Review 
Committee of the General Assembly. In case of a vacancy in the office of 
executive director for any reason prior to the expiration of his term of office, the 
name of his successor shall be submitted by the Governor to the General 
Assembly, not later than four weeks after the vacancy arises. If a vacancy 
arises in the office when the General Assembly is not in session, the executive 
director shall be appointed by the Governor to serve on an interim basis 
pending confirmation by the General Assembly. 

(b) There is established in the Commission a public staff. The public staff 
shall consist of the executive director and such other professional, administra- 
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tive, technical, and clerical personnel as may be necessary in order for the 
public staff to represent the using and consuming public, as hereinafter 
provided. All such personnel shall be appointed, supervised, and directed by 
the executive director. The public staff shall not be subject to the supervision, 
direction, or control of the Commission, the chairman, or members of the 
Commission. 

(c) Except for the executive director, the salaries and compensation of all 
such personnel shall be fixed in the manner provided by law for fixing and 
regulating salaries and compensation by other State agencies. 

(d) It shall be the duty and responsibility of the public staff to: 
(1) Review, investigate, and make appropriate recommendations to the 

Commission with respect to the reasonableness of rates charged or 
proposed to be charged by any public utility and with respect to the 
consistency of such rates with the public policy of assuring an energy 
supply adequate to protect the public health and safety and to 
promote the general welfare; 

(2) Review, investigate, and make appropriate recommendations to the 
Commission with respect to the service furnished, or proposed to be 
furnished by any public utility; 

(3) Intervene on behalf of the using and consuming public, in all Commis- 
sion proceedings affecting the rates or service of any public utility; 

(4) When deemed necessary by the executive director in the interest of the 
using and consuming public, petition the Commission to initiate 
proceedings to review, investigate, and take appropriate action with 
respect to the rates or service of public utilities; 

(5) Intervene on behalf of the using and consuming public in all certificate 
applications filed pursuant to the provisions of G.S. 62-110.1, and 
provide assistance to the Commission in making the analysis and 
plans required pursuant to the provisions of G.S. 62-110.1 and 62-155; 

(6) Intervene on behalf of the using and consuming public in all proceed- 
ings wherein any public utility proposes to reduce or abandon service 
to the public; 

(7) Investigate complaints affecting the using and consuming public 
generally which are directed to the Commission, members of the 
Commission, or the public staff and where appropriate make recom- 
mendations to the Commission with respect to such complaints; 

(8) Make studies and recommendations to the Commission with respect to 
standards, regulations, practices, or service of any public utility 
pursuant to the provisions of G.S. 62-43; provided, however, that the 
public staff shall have no duty, responsibility, or authority with 
respect to the enforcement of natural gas pipeline safety laws, rules, 
or regulations; 

(9) When deemed necessary by the executive director, in the interest of 
the using and consuming public, intervene in Commission proceed- 
ings with respect to transfers of franchises, mergers, consolidations, 
and combinations of public utilities pursuant to the provisions of G.S. 
62-111; 

(10) Investigate and make appropriate recommendations to the Commis- 
sion with respect to applications for certificates by radio common 
carriers, pursuant to the provisions of Article 6A of this Chapter; 

(11) Review, investigate, and make appropriate recommendations to the 
Commission with respect to contracts of public utilities with affiliates 
or subsidiaries, pursuant to the provisions of G.S. 62-153; 

(12) When deemed necessary by the executive director, in the interest of 
the using and consuming public, advise the Commission with respect 
to securities, regulations, and transactions, pursuant to the provi- 
sions of Article 8 of this Chapter. 
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(e) The public staff shall have no duty, responsibility, or authority with 
respect to the laws, rules or regulations pertaining to the physical facilities or 
equipment of common, contract and exempt carriers, the registration of 
vehicles or of insurance coverage of vehicles of common, contract and exempt 
carriers; the licensing, training, or qualifications of drivers or other persons 
employed by common, contract and exempt carriers, or the operation of motor 
vehicle equipment by common, contract and exempt carriers in the State. 

(f) The executive director representing the public staff shall have the same 
rights of appeal from Commission orders or decisions as other parties to 
Commission proceedings. 

(g) Upon request, the executive director shall employ the resources of the 
public staff to furnish to the Commission, its members, or the Attorney 
General, such information and reports or conduct such investigations and 
provide such other assistance as may reasonably be required in order to 
supervise and control the public utilities of the State as may be necessary to 
carry out the laws providing for their regulation. 

(h) The executive director is authorized to employ, subject to approval by the 
State Budget Officer, expert witnesses and such other professional expertise as 
the executive director may deem necessary from time to time to assist the 
public staff in its participation in Commission proceedings, and the compen- 
sation and expenses therefor shall be paid by the utility or utilities participat- 
ing in said proceedings. Such compensation and expenses shall be treated by 
the Commission, for rate-making purposes, in a manner generally consistent 
with its treatment of similar expenditures incurred by utilities in the presen- 
tation of their cases before the Commission. An accounting of such compensa- 
tion and expenses shall be reported annually to the Joint Legislative Utility 
Review Committee and to the Speaker of the House of Representatives and the 
President Pro Tempore of the Senate. 

Gi) The executive director, within established budgetary limits, and as 
allowed by law, shall authorize and approve travel, subsistence, and related 
necessary expenses of the executive director or members of the public staff, 
incurred while traveling on official business. (1949, c. 1009, s. 3; 1963, c. 1165, 
s. 1; 1977, c. 4687s. 4° 1981-c, 475: 1983) 'c. 717, 8. 12.1, 1985, ce: 499" 5 4.1989. 
c. 781, s. 41.3; 1989 (Reg. Sess., 1990), c. 1024, s. 18; 1999-237, s. 28.21A.) 

Legal Periodicals. — For brief comment on For survey of 1977 law on common carriers, 
this section, see 27 N.C.L. Rev. 489 (1949). see 56 N.C.L. Rev. 853 (1978). 

CASE NOTES 

Applied in State ex rel. Utils. Comm’n v. App. 631, 303 S.E.2d 549 (1983). 
North Carolina Textile Mfrs. Ass’n, 59 N.C. Stated in State ex rel. Utils. Comm’n v. 
App. 240, 296 S.E.2d 487 (1982); State ex rel. Southern Bell Tel. & Tel. Co., 57 N.C. App. 489, 
Utils. Comm’n v. Seaboard C.L.R.R., 62 N.C. 291 S.E.2d 789 (1982). 

§ 62-16: Repealed by Session Laws 1977, c. 468, s. 5. 

_Cross References. — For present provi- 
sions relating to Commission staff, see § 62-14. 

§ 62-17. Annual reports; monthly or quarterly release of 
certain information; publication of procedural 
orders and decisions. 

(a) It shall be the duty of the Commission to make and publish annual 
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reports to the Governor of Commission activities, including copies of its 
general orders and regulations, comparative statistical data on the operation 
of the various public utilities in the State, comparisons of rates in North 
Carolina with rates elsewhere, a detailed report of its investigative division, a 
review of significant developments in the fields of utility law, economics and 
planning, a report of pending matters before the Commission, and a digest of 
the principal decisions of the Commission and the North Carolina courts 
affecting public utilities. A monthly or quarterly release of such information 
shall be made if the Commission deems it advisable or if the Governor shall so 
request. 

(al) The public staff of the Commission shall make and publish annual 
reports to the General Assembly on its activities in the interest of the using 
and consuming public. 

(b) The Commission shall publish in a separate volume at least once each 
year its final decisions made on the merits in formal proceedings before the 
Commission, and may include significant procedural orders and decisions. 
Bios G0d 64558727; Rev., sx dib7;,19114¢.211) 8.9; 1913)c..10,,s. 1; C.S:,'s..1065: 
ogaregl3459618;1941,.¢.-9741955; on981; 1957, ¢.,1152,-6.04; 1963;.¢..1165;s. 
1; 1977, c. 468, s. 6.) 

CASE NOTES 

Matters of Public Record. — Reports of take judicial notice. Staton v. Atlantic C.L.R.R.., 
the Corporation Commission (now Utilities 144N.C. 135,56S.E. 794 (1907), decided under 

Commission) of North Carolina are matters of former statutory provisions. 
public record, of which the courts therein will 

§ 62-18. Records of receipts and disbursements; payment 
into treasury. 

(a) The Commission shall keep a record showing in detail all receipts and 
disbursements. 

(b) Except as provided in G.S. 62-110.3, all license fees and seal taxes, all 
money received from fines and penalties, and all other fees paid into the office 
of the Utilities Commission shall be turned in to the State treasury. (1899, c. 
164, ss. 26, 33, 34; Rev., ss. 1114, 1115; C.S., ss. 10638, 1064; 1933, c. 134, s. 8; 
ec) 100d, Cc. 1165, s: 1; 1987, c. 490,;'s. 1.) 

§ 62-19. Public record of proceedings; chief clerk; seal. 

(a) The Commission shall keep in the office of the chief clerk at all times a 
record of its official acts, rulings, orders, decisions, and transactions, and a 
current calendar of its scheduled activities and hearings, which shall be public 
records of the State of North Carolina. 

(b) Upon receipt by the Commission, the chief clerk shall furnish to the 
executive director copies of all rates, tariffs, contracts, applications, petitions, 
pleadings, complaints, and all other documents filed with the Commission and 
shall furnish to the executive director copies of all orders and decisions entered 
by the Commission. 

(c) The Commission shall have and adopt a seal with the words “North 
Carolina Utilities Commission” and such other design as it may prescribe 
engraved thereon by which it shall authenticate its proceedings and of which 
the courts shall take judicial notice. Where an exemplified copy of Commission 
records and proceedings is required for full faith and credit outside of the 
State, such records and proceedings shall be attested by the chief clerk, or 
deputy clerk, and the seal of the Commission annexed, and there shall be 
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affixed a certificate of a member of the Commission that the said attestation is 
in proper form. Such exemplification shall constitute an authenticated or 
exemplified copy of an official record of a court of record of the State of North 
Carolina. (1933, c. 134, ss. 18, 15; 1941, c. 97; 1963, c. 1165, s. 1; 1977, c. 468, 
s. 7.) 

§ 62-20. Participation by Attorney General in Commission 
proceedings. 

The Attorney General may intervene, when he deems it to be advisable in 
the public interest, in proceedings before the Commission on behalf of the 
using and consuming public, including utility users generally and agencies of 
the State. The Attorney General may institute and originate proceedings 
before the Commission in the name of the State, its agencies or citizens, in 
matters within the jurisdiction of the Commission. The Attorney General may 
appear before such State and federal courts and agencies as he deems it 
advisable in matters affecting public utility services. In the performance of his 
responsibilities under this section, the Attorney General shall have the right to 
employ expert witnesses, and the compensation and expenses therefor shall be 
paid from the Contingency and Emergency Fund. The Commission shall 
furnish the Attorney General with copies of all applications, petitions, plead- 
ings, order and decisions filed with or entered by the Commission. The 
Attorney General shall have access to all books, papers, studies, reports and 
other documents filed with the Commission. (1949, c. 989, s. 1; c. 1029, s. 3; 
1959,.c.-400; 1963) c1165,'s1 1; 1977,-cP 468 4s2 8:) 

Legal Periodicals. — For brief comment on 
earlier section, see 27 N.C.L. Rev. 489 (1949). 

CASE NOTES 

Applied in State ex rel. N.C. Utils. Comm’n Dep't of Revenue, 353 N.C. 142, 540 S.E.2d 313 
v. Old Fort Finishing Plant, 264 N.C. 416, 142 (2000). 
S.E.2d 8 (1965); State ex rel. Utils. Comm’n v. Cited in State ex rel. Utils. Comm’n v. South- 
General Tel. Co., 12 N.C. App. 598, 184 S.E.2d ern Bell Tel. & Tel. Co., 15 N.C. App. 41, 189 
526 (1971); State ex rel. Utils. Comm’nv. North S.E.2d 777 (1972); State ex rel. Utils. Comm’n 
Carolina Textile Mfrs. Ass’n, 59 N.C. App. 240, _ v. United Tel. Co., 15 N.C. App. 740, 190 S.E.2d 
296 S.E.2d 487 (1982); Bailey v. North Carolina 656 (1972). 

§ 62-21: Repealed by Session Laws 1977, c. 468, s. 9. 

Cross References. — For present provi- 
sions relating to Commission staff, see § 62-14. 

§ 62-22. Utilities Commission and Department of Revenue 
to coordinate facilities for rate making and 
taxation purposes. 

The Commission, at the request of the Department of Revenue, shall make 
available to the Department of Revenue the services of such of the personnel 
of the Commission as may be desired and required for the purpose of 
furnishing to the Department of Revenue advice and information as to the 
value of properties of public utilities, the valuations of which for ad valorem 
taxation are required by law to be determined by the Department of Revenue. 
It shall be the duty of the Commission and the Department of Revenue, with 
regard to the assessment and valuation of properties of public utilities doing 
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business in North Carolina, to coordinate the activities of said agencies so that 
each of them shall receive the benefit of the exchange of information gathered 
by them with respect to the valuations of public utilities property for rate 
making and taxation purposes, and the facilities of each of said agencies shall 
be made fully available to both of them. (1949, c. 1029, s. 3; 1963, c. 1165, s. 1; 
19(3..024./6..s..193;) 

§ 62-23. Commission as an administrative board or 
agency. 

The Commission is hereby declared to be an administrative board or agency 
of the General Assembly created for the principal purpose of carrying out the 
administration and enforcement of this Chapter, and for the promulgation of 
rules and regulations and fixing utility rates pursuant to such administration; 
and in carrying out such purpose, the Commission shall assume the initiative 
in performing its duties and responsibilities in securing to the people of the 
State an efficient and economic system of public utilities in the same manner 
as commissions and administrative boards generally. In proceedings in which 
the Commission is exercising functions judicial in nature, it shall act in a 
judicial capacity as provided in G.S. 62-60. The Commission shall separate its 
administrative or executive functions, its rule making functions, and its 
functions judicial in nature to such extent as it deems practical and advisable 
in the public interest. (1963, c. 1165, s. 1.) 

CASE NOTES 

The rate making activities of the Com- 
mission are a legislative function. State ex 
rel. Utils. Comm’n v. Edmisten, 294 N.C. 598, 
242 S.E.2d 862 (1978). 
Rule making is an exercise of the dele- 

gated legislative authority of the Commis- 
sion, under §§ 62-30 and 62-31, to supervise 
and control the public utilities of this State and 
to make reasonable rules and regulations to 
accomplish that end. State ex rel. Utils. 
Comm’n v. Edmisten, 294 N.C. 598, 242 S.E.2d 
862 (1978). 

Benefits of 1986 Tax Reform Act to 
Ratepayers Through Rule Making Proce- 
dure. — The Utilities Commission may pass on 
to the ratepayers the benefits of the Tax Reform 
Act of 1986 through a rule making procedure 
rather than a rate making procedure. State ex 
rel. Utils. Comm’n v. Nantahala Power & Light 
Co., 326 N.C. 190, 388 S.E.2d 118 (1990). 

Administrative Rule Making Not Res 
Judicata. — Actions of an administrative 
agency which involve the exercise of a legisla- 
tive rather than a judicial function are not res 
judicata. Exercises of the Commission’s rule 
making power, therefore, are not governed by 
the principles of res judicata and are 
reviewable by the Supreme Court in later ap- 
peals of closely related matters. State ex rel. 
Utils. Comm’n v. Edmisten, 294 N.C. 598, 242 

S.E.2d 862 (1978). 
Policy Making. — Where the North Caro- 

lina Utilities Commission enacted a policy 
which assigned gain or loss to shareholders 
within an adjudicative proceeding, the action 
did not constitute an abuse of discretion. State 
ex rel. Utils. Comm’n vy. Public Staff-North 
Carolina Utils. Comm’n, 123 N.C. App. 6238, 473 

S.E.2d 661 (1996). 

§§ 62-24 through 62-29: Reserved for future codification purposes. 

ARTICLE 3. 

Powers and Duties of Utilities Commission. 

§ 62-30. General powers of Commission. 

The Commission shall have and exercise such general power and authority 
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to supervise and control the public utilities of the State as may be necessary to 
carry out the laws providing for their regulation, and all such other powers and 
duties as may be necessary or incident to the proper discharge of its duties. 
(1933,0 184; 3) 2° 194196: 97; 1963 )c1165)s/Ay) 

Legal Periodicals. — For comment, see 12 
N.C.L. Rev. 292 (1934). 

CASE NOTES 

Power of Legislature Through Agencies 
to Establish Reasonable Regulations. — 
Power of the legislature, either directly or 
through appropriate agencies, to establish rea- 
sonable regulations for public service corpora- 
tions in matters affecting the public interests is 
now universally recognized, and the principle 
has been approved in well considered decisions 
dealing directly with the question. SCC v. Rail- 
road, 137 N.C. 1, 49 S.E. 191 (1904), aff’d, 206 
U.S..1, 275. Ct. 585, 5D°L. Ed, 933:(1907); SCC 
v. Railroad, 140 N.C. 239, 52 S.E. 941 (1905); 
Atlantic C.L.R.R. v. City of Goldsboro, 155 N.C. 
356, 71 S.E. 514 (1911), aff'd, 232 U.S. 548, 34 
S. Ct. 364, 58 L. Ed. 721 (1914); Southern Pub. 
Utils. Co. v. City of Charlotte, 179 N.C. 151, 101 
S.E. 619 (1919). See also, Atlantic Express Co. 
v. Wilmington & W.R.R., 111 N.C. 463, 16 S.E. 
393, 32 Am. St. R. 805 (1892); Corporation 
Comm'n v. Seaboard Air Line Sys., 127 N.C. 
283, 37 S.E. 266 (1900). 
The reason for strict regulation of pub- 

lic utilities is that they are either monopolies 
by nature or given the security of monopolistic 
authority for better service to the public. The 
public is best served in many circumstances 
where destructive competition has been re- 
moved and the utility is a regulated monopoly. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co., 260 N.C. 43, 1382 S.E.2d 249 (1963). 
Commission Has No Authority Other 

Than Granted by Legislature. — The Utili- 
ties Commission was created by the General 
Assembly. In fixing rates to be charged by 
utilities, it exercises a legislative function and 
has no authority other than that given to it by 
the legislature. State ex rel. Utils. Comm’n v. 
North Carolina Textile Mfrs. Ass’n, 59 N.C. 
App. 240, 296 S.E.2d 487 (1982), rev’d on other 
grounds, 309 N.C. 238, 306 S.E.2d 113 (1983). 
General Power and Authority. — Through 

this section and § 62-32 the legislature has 
granted the Utilities Commission such general 
power and authority to supervise and control 
public utilities of the State as may be necessary. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 307 N.C. 541, 299 S.B.2d 763 (1983). 
Under § 62-42(a)(5) the Commission has the 

authority to order the utility to take action 
necessary to secure reasonably adequate ser- 
vice for the public’s need and convenience. 

Undoubtedly yellow pages could fall within this 
provision. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 307 N.C. 541, 299 
S.E.2d 763 (1983). 

If the Commission may refuse to accept the 
uncontradicted evidence presented to it by a 
utility, it most certainly may reject the utility’s 
evidence in favor of evidence presented by other 
witnesses. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 307 N.C. 541, 299 
S.E.2d 763 (1983). 
The Commission has no jurisdiction 

over parties unless they are public utili- 
ties within the meaning of the statute. State ex 
rel. N.C. Utils. Comm’n v. New Hope Rd. Water 
Co., 248 N.C. 27, 102 S.E.2d 377 (1958); State 
ex rel. Utils. Comm’n v. National Merchandis- 
ing Corp., 288 N.C. 715, 220 S.E.2d 304 (1975). 
The rate making activities of the Com- 

mission are a legislative function. State ex 
rel. Utils. Comm’n v. Edmisten, 294 N.C. 598, 
242 S.E.2d 862 (1978). 
Rule making is an exercise of the dele- 

gated legislative authority of the Commis- 
sion, under this section and § 62-31, to super- 
vise and control the public utilities of this State 
and to make reasonable rules and regulations 
to accomplish that end. State ex rel. Utils. 
Comm’n v. Edmisten, 294 N.C. 598, 242 S.E.2d 
862 (1978). 

Benefits of 1986 Tax Reform Act to 
Ratepayers Through Rule Making Proce- 
dure. — The Utilities Commission may pass on 
to the ratepayers the benefits of the Tax Reform 
Act of 1986 through a rule making procedure 
rather than a rate making procedure. State ex 
rel. Utils. Comm’n v. Nantahala Power & Light 
Co., 326 N.C. 190, 388 S.E.2d 118 (1990). 
Commission, Not Courts, Is to Deter- 

mine Fair Rate of Return. — The Commis- 
sion, not the courts, is authorized by the legis- 
lature to determine what is a fair rate of return. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 307 N.C. 541, 299 S.E.2d 763 (1983). 

Court’s Review of Commission’s Deter- 
mination of Fair Rate of Return. — In 
reviewing the Commission’s determination of 
fair rate of return, the court will only review 
the record and evidence to determine if the 
Commission’s order is supported by competent 
evidence. State ex rel. Utils. Comm’n v. South- 
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ern Bell Tel. & Tel. Co., 307 N.C. 541, 299 
S.E.2d 763 (1983). 
Commission’s Rule Making Not Res 

Judicata. — Actions of an administrative 
agency which involve the exercise of a legisla- 
tive rather than a judicial function are not res 
judicata. Exercising of the Commission’s rule- 
making power, therefore, are not governed by 
the principles of res judicata and are 
reviewable by the Supreme Court in later ap- 
peals of closely related matters. State ex rel. 
Utils. Comm’n v. Edmisten, 294 N.C. 598, 242 
S.E.2d 862 (1978). 
Yellow Page Revenue and Expenses In- 

cluded When Utility Applies for Rate In- 
crease. — Yellow page revenue and expenses 
should be included in the revenues and ex- 
penses of the company when it applies for a rate 
increase. This is clearly the majority rule. State 
ex rel. Utils. Comm’n v. Central Tel. Co., 60 
N.C. App. 393, 299 S.E.2d 264 (1983). 

Telephone utility enjoys a great advantage 
over all competitors in the field of directory 
advertising. In addition, this preferred position 
with all its benefits and revenues is directly 
related to and a result of the company’s public 
utility function. Therefore, the Utilities Com- 
mission does have the authority to include the 
expenses, revenues and investments related to 
directory advertising in its rate making pro- 
ceedings. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 307 N.C. 541, 299 

S.E.2d 763 (1983). 
Incorrect Telephone Number Listings. 

— The Utilities Commission had jurisdiction 
over complaints concerning incorrect telephone 
number listings in the telephone directory even 
when the regulated utility had delegated to 
another company the public utility function of 
publishing its directory which also included 
paid advertising. State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 326 N.C. 522, 391 
S.E.2d 487 (1990). 
Proper Listings in Advertisements in 

Yellow Pages. — If a utility elects to include 
yellow pages advertising in the directory which 
it is required to publish, then clearly proper 
listings in the advertisements in the yellow 
pages become a part of the utility’s “function of 
providing adequate service” to the public. The 
public is not well served by listings in the 
yellow pages or the white pages of the directory 
which are incorrect or confusing to the consum- 
ing public. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 326 N.C. 522, 391 
S.E.2d 487 (1990). 

Providing a correct telephone listing in the 
yellow pages as well as in the white pages of the 
directory is a utility function, and the Commis- 
sion properly has jurisdiction over complaints 
which arise from this function. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
326 N.C. 522, 391 S.E.2d 487 (1990). 
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Whether there shall be competition in 
any given field and to what extent is 
largely a matter of policy committed to the 
sound judgment and discretion of the Commis- 
sion. The Commission must maintain a reason- 
able balance to see that the public is adequately 
served and at the same time to see that the 
public and the public utilities involved are not 
prejudiced by the effects which flow from exces- 
sive competition brought about by excessive 
services. State ex rel. Utils. Comm’n v. Carolina 
Coach Co., 260 N.C. 43, 1382 S.E.2d 249 (1963). 
Authority of Commission to Authorize 

Sale of Facilities of Power Company to 
Municipality. — A power company, with the 
consent and approval of the Commission, has 
the right to sell its facilities to a city, and 
thereby permit the city to assume the obliga- 
tion for meeting the public convenience and 
necessity for the service theretofore rendered 
by the power company. The Commission has 
not only the authority but the duty to pass upon 
such a contract and to determine whether or 
not it is in the public interest to permit its 
consummation. State ex rel. N.C. Utils. 
Comm'n v. Casey, 245 N.C. 297, 96 S.E.2d 8 
(1957); Duke Power Co. v. Blue Ridge Elec. 
Membership Corp., 253 N.C. 596, 117 S.E.2d 
812 (1961). 
As to the piercing of the corporate veil 

between corporation and its wholly- 
owned public utility subsidiary to establish 
refund obligation, see State ex rel. Utils. 
Comm’n v. Nantahala Power & Light Co., 313 
N.C. 614, 332 S.E.2d 397, probable jurisdiction 
noted, 474 U.S. 1018, 106 S. Ct. 565, 88 L. Ed. 
2d 550 (1985), rev'd on other grounds, 476 U.S. 
953, 106 S. Ct. 2349, 90 L. Ed. 2d 948 (1986). 
Propriety of Order Requiring Contin- 

ued Operation of Utilities. — An order of the 
Commission, based upon proper findings and 
conclusions, requiring appellant to continue 
operation of her utilities would not violate 
constitutional prohibitions against involuntary 
servitude. Appellant voluntarily put her land 
and equipment to a public use and collected 
compensation for the services which she pro- 
vided, and having done so, the Commission 
could require that she continue to use them in 
the service to which she voluntarily dedicated 
them, so long as she was justly compensated for 
such service. State ex rel. Utils. Comm’n v. 
Mackie, 79 N.C. App. 19, 333 S.E.2d 888 (1986), 
modified and aff’d, 318 N.C. 686, 351 S.E.2d 
289 (1987). 
Former Railroad Commission did not 

interfere with interstate commerce, being 
concerned solely in domestic affairs and trade. 
State ex rel. Caldwell v. Wilson, 121 N.C. 425, 
121 N.C. 480, 28 S.E. 554, 28 S.E. 554 (1897). 
Applied in City Coach Co. v. Gastonia Tran- 

sit Co., 227 N.C. 391, 42 S.E.2d 398 (1947); 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
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& Tel. Co., 57 N.C. App. 489, 291 .S.E.2d 789 

(1982). 
Quoted in State ex rel. Utils. Comm’n v. 

Simpson, 295 N.C. 519, 246 S.E.2d 753 (1978). 
Stated in State ex rel. Utils. Comm'n v. 

General Tel. Co., 17 N.C. App. 727, 195 $.E.2d 
311 (1973); State ex rel. Utilities Comm’n v. 
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MCI Telecommunications Corp., 132 N.C. App. 
625, 514 S.E.2d 276 (1999). 

Cited in State ex rel. Utils. Comm'n v. Union 
Elec. Membership Corp., 3 N.C. App. 309, 164 
S.E.2d 889 (1968); State ex rel. Utils. Comm’n 
v. Estes Express Lines, 33 N.C. App. 99, 234 
S.E.2d 628 (1977). 

§ 62-31. Power to make and enforce rules and regulations 
for public utilities. 

The Commission shall have and exercise full power and authority to 
administer and enforce the provisions of this Chapter, and to make and enforce 
reasonable and necessary rules and regulations to that end. (1907, c. 469, s. 1a; 
1913%C) 1279s. 27°C. 5 S103 12 19888 c. T843eh oro 4 ero eae 100 
271949" C. Tlog eon tuo. Lluowe. 1.) 

Editor’s Note. — Session Laws 2001-430, s. 

18, as amended by Session Laws 2001-487, s. 
119, provides: “Pursuant to G.S. 62-31 and G.S. 
62-32, the Utilities Commission must lower the 

rates set for telecommunications service to re- 
flect the repeal of G.S. 105-120 and the result- 
ing liability of local telecommunications compa- 
nies for the tax imposed under G.S. 105-122.” 

CASE NOTES 

The rate making activities of the Com- 
mission are a legislative function. State ex 
rel. Utils. Comm’n v. Edmisten, 294 N.C. 598, 
242 S.E.2d 862 (1978). 
Rule making is an exercise of the dele- 

gated legislative authority of the Commis- 
sion, under § 62-30 and this section, to super- 
vise and control the public utilities of this State 
and to make reasonable rules and regulations 
to accomplish that end. State ex rel. Utils. 
Comm’n v. Edmisten, 294 N.C. 598, 242 S.E.2d 
862 (1978). 
Tax Reform Benefits Passed on _ to 

Ratepayers by Rulemaking Rather Than 
Ratemaking Procedure. — Utilities Com- 
mission may pass on to the ratepayers the 

benefits of the Tax Reform Act of 1986 (TRA-86) 
through a rule making procedure rather than a 
rate making procedure. State ex rel. Utils. 
Comm’n v. Nantahala Power & Light Co., 326 
N.C. 190, 388 S.E.2d 118 (1990). 
Commission’s Rule Making Not Res 

Judicata. — Actions of an administrative 
agency which involve the exercise of a legisla- 
tive rather than a judicial function are not res 
judicata. Exercises of the Commission’s rule 
making power, therefore, are not governed by 
the principles of res judicata and are 
reviewable by the Supreme Court in later ap- 
peals of closely related matters. State ex rel. 
Utils. Comm’n v. Edmisten, 294 N.C. 598, 242 
S.E.2d 862 (1978). 
Authority to determine adequacy of 

public utility’s service and rates to be 
charged therefor has been given to the Utilities 
Commission, not to the Supreme Court or the 

Court of Appeals. State ex rel. Utils. Comm'n v. 
Southern Bell Tel. & Tel. Co., 24 N.C. App. 327, 
210 S.E.2d 543 (1975), vacated and appeal 
dismissed, 289 N.C. 286, 221 S.E.2d 322 (1976). 
Finding That Rule Is Reasonable and 

Necessary Not Required. — In adopting a 
rule pursuant to this section, the Utilities Com- 
mission need not make a finding of fact that the 
rule is reasonable and necessary in order for it 
to administer and enforce the provisions of the 
Public Utilities Act. State ex rel. Utilities 
Comm’n v. Associated Petro. Carriers, 13 N.C. 

App. 554, 186 S.E.2d 612 (1972), cert. denied, 
281 N.C. 158, 188 8.E.2d 364 (1972). 
Jurisdiction of Commission to Investi- 

to investigate, upon complaint or upon its own 

initiative without complaint, to determine 
whether any motor carrier was operating in 
violation of the provisions of the Bus Act of 1949 
(former §§ 62-121.43 through 62-121.-79). 

State ex rel. N.C. Utils. Comm’n v. McKinnon, 
254 N.C. 1, 118 S.E.2d 134 (1961). 
Tax Reform Benefits Passed on to 

Ratepayers by Rule Making Rather Than 
Rate Making Procedure. — Utilities Com- 
mission may pass on to the ratepayers the 
benefits of the Tax Reform Act of 1986 (TRA-86) 
through a rule making procedure rather than a 
rate making procedure. State ex rel. Utils. 
Comm'n v. Nantahala Power & Light Co., 326 
N.C. 190, 388 S.E.2d 118 (1990). 

Rule Denying Rights Under Grandia 
ther Clause. — The Utilities Commission did 
not have the power to promulgate a rule and 
then to interpret or enforce the rule in such 
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manner as to deny the exercise of rights which 
the legislature in clear and express terms pre- 
served to all motor vehicle carriers of property 
who were in bona fide operation on January 1, 
1947, and who met the additional requirements 
contained in the Bus Act of 1949 (former §§ 62- 

121.48 through 62-121.79). State ex rel. Utils. 
Comm’n v. Fox, 239 N.C. ‘253, 79 S.E.2d 391 
(1954). 
Supervisory Powers of Former Corpora- 

tion Commission. — There was no intent to 
give a schedule of the thousands of appliances 
used in handling the business of common car- 
riers, nor to enumerate the countless dealings 
between them and their patrons which the 
former Corporation Commission should super- 
vise. The clearly declared purpose was to put 
the control and supervision of the whole matter 
in the hands of an impartial commission, with 
power to make reasonable rules and orders, 
subject to the right of appeal by either party, 
the shipper or the carrier, to the courts, instead 
of leaving such dealing to the unrestricted will 
of the carrier. Corporation Comm’n v. Railroad, 

139 N.C. 126, 51 S.E. 793 (1905). 
The former Corporation Commission was 

given the power to make orders and regulations 
for the safety, etc., of shippers or patrons of any 
public service corporation. Tilley v. Norfolk & 
W. Ry., 162 N.C. 37, 77 S.E. 994 (1913). 
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Applied in State ex rel. Utils. Comm'n v. 
National Merchandising Corp., 288 N.C. 715, 
220 S.E.2d 304 (1975); State ex rel. Utils. 
Comm’n vy. Rail Common Carriers, 42 N.C. App. 
314, 256 S.E.2d 508 (1979); State ex rel. Utils. 
Comm’n v. M.L. Hatcher Pickup & Delivery 
Servs., Inc., 43 N.C. App. 662, 259 S.E.2d 791 
(1979). 

Stated in State ex rel. Utils. Comm’n v. M.L. 
Hatcher Pickup & Delivery Servs., Inc., 48 N.C. 
App. 115, 268 S.E.2d 851 (1980); State ex rel. 
Utilities Comm’n v. MCI Telecommunications 
COM. is2 LING ADD. 620. .514) 5,1. 263 20 
(1999). 

Cited in State ex rel. N.C. Utils. Comm’n v. 
Carolina Coach Co., 261 N.C. 384, 134 S.E.2d 

689 (1964); State ex rel. Utils. Comm’n v. Union 

Elec. Membership Corp., 3 N.C. App. 309, 164 
S.E.2d 889 (1968); State ex rel. Utils. Comm’n 

v. Kenan Transp. Co., 10 N.C. App. 626, 179 
S.E.2d 799 (1971); State ex rel. Utils. Comm’n 

v. General Tel. Co., 281 N.C. 318, 189 S.E.2d 

705 (1972); State ex rel. Utils. Comm’n v. J.D. 

McCotter, Inc., 16 N.C. App. 475, 192 S.E.2d 
629 (1972); State ex rel. Utils. Comm’n v. M.L. 

Hatcher Pickup & Delivery Servs., Inc., 47 N.C. 
App. 418, 267 S.E.2d 488 (1980); State ex rel. 
Utils. Comm’n v. Empire Power Co., 112 N.C. 
App. 265, 4385 S.E.2d 553 (1993). 

§ 62-32. Supervisory powers; rates and service. 

(a) Under the rules herein prescribed and subject to the limitations herein- 
after set forth, the Commission shall have general supervision over the rates 
charged and service rendered by all public utilities in this State. 

(b) Except as provided in this Chapter for bus companies, the Commission 
is hereby vested with all power necessary to require and compel any public 
utility to provide and furnish to the citizens of this State reasonable service of 
the kind it undertakes to furnish and fix and regulate the reasonable rates and 
charges to be made for such service. (1913, c. 127, s. 7; C.S., s. 1112(b); 1933, 
Pal oencuamioo co 108,58. 21941, cc, 59;,97;.1959..¢,639).s. 1251963, c. 1165, 
s. 1; 1985, c. 676, s. 5.) 

Cross References. — As to report from 
municipality operating own utilities, see § 62- 
47. 

Editor’s Note. — Session Laws 2001-430, s. 
18, as amended by Session Laws 2001-487, s. 
119, provides: “Pursuant to G.S. 62-31 and G.S. 
62-32, the Utilities Commission must lower the 
rates set for telecommunications service to re- 
flect the repeal of G.S. 105-120 and the result- 

ing liability of local telecommunications compa- 
nies for the tax imposed under G.S. 105-122.” 

Legal Periodicals. — For note on control of 
public utilities through zoning ordinances, see 
42 N.C.L. Rev. 761 (1964). 

For article on antitrust and unfair trade 
practice law in North Carolina, comparing fed- 
eral law, see 50 N.C.L. Rev. 199 (1972). 

CASE NOTES 

Editor’s Note. — This section is similar to 
former § 1035 of the Consolidated Statutes. 

Many of the following cases dated prior to 1963 
were decided under that section and are given 

as an aid in construing the present law, but 
should be considered in light of the former law. 
Right of State to Regulate. — The right of 

the State to establish regulations for public 
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service corporations, and over business enter- 
prises in which the owners, corporate or indi- 
vidual, have devoted their property to a public 
use, and to enforce these regulations by appro- 
priate penalties, is firmly established. Efland v. 
Southern Ry., 146 N.C. 135, 59 S.E. 355 (1907). 
See also Whiting Mfg. Co. v. Carolina Alumi- 
num Co., 207 N.C. 52, 175 S.E. 698 (1934). 

Railroad companies, due to the public nature 
of the business carried on by them and the 
interest which the public has in their operation, 
are subject as to their State business to State 
regulation, which may be exerted either di- 
rectly by the legislative authority or by admin- 
istrative bodies endowed with power to that 
end. Atlantic Coast Line R.R. v. North Carolina 
Corp. Comm'n, 206 U.S. 1, 27S. Ct. 585, 51 L. 
Ed. 933:(1907). 
Purpose of Regulation. — An uncontrolled 

legal monopoly in an essential service leads, 
normally and naturally, to poor service and 
exorbitant charges. To prevent such result, the 
legislature has conferred upon the Utilities 
Commission the power to police the operations 
of the utility company so as to require it to 
render service of good quality at charges which 
are reasonable. State ex rel. Utils. Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 

(1972). 
With public utilities the State has under- 

taken to protect the public from the customary 
consequences of monopoly, by making the rates 
and services of the certificate holder subject to 
regulation and control by the Utilities Commis- 
sion. In re Certificate of Need for Aston Park 
Hosp., 282 N.C. 542, 193 S.E.2d 729 (1973). 

Rate Fixing Power May Be Delegated. — 
The General Assembly has the power to estab- 
lish a commission to supervise and regulate the 
rates of common carriers. Atlantic Express Co. 
v. Wilmington & W.R.R., 111 N.C. 463, 16 S.E. 
393 (1892); SCC v. Seaboard Air Line Sys., 127 
N.C. 283, 37 S.E. 266 (1900); SCC v. Railroad, 
137 N.C. 1, 49 S.E. 191 (1904), aff’d, 206 U.S. 1, 
27S. Ct. 585, 51-Le Ed 933 (1907) «SCC. 
Railroad, 139 N.C. 126, 51 S.E. 793 (1905); 
Corporation Comm’n v. Railroad, 140 N.C. 239, 
52 S.E. 941 (1905). 
Scope of Power Delegated to Commis- 

sion Not a Federal Question. — Whether a 
regulation of a state railroad commission oth- 
erwise legal is arbitrary and unreasonable be- 
cause beyond the scope of the power delegated 
to the commission is not a federal question. 
Atlantic Coast Line R.R. v. North Carolina 
Corp. Comm'n, 206 U.S. 1, 27S. Ct. 585, 51 L. 
Ed. 933 (1907). 
General Power and Authority of Com- 

mission. — Through § 62-30 and this section 
the legislature has granted the Utilities Com- 
mission such general power and authority to 
supervise and control public utilities of the 
State as may be necessary. State ex rel. Utils. 
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Comm’n v. Southern Bell Tel. & Tel. Co., 307 
N.C. 541, 299 S.E.2d 763 (1983). 

Under § 62-42(a)(5) the Commission has the 

authority to order the utility to take action 
necessary to secure reasonably adequate ser- 
vice for the public’s need and convenience. 
Undoubtedly yellow pages could fall within this 
provision. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 307 N.C. 541, 299 
S.E.2d 763 (1983). 

If the Commission may refuse to accept the 
uncontradicted evidence presented to it by a 
utility, it most certainly may reject the utility’s 
evidence in favor of evidence presented by other 
witnesses. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 307 N.C. 541, 299 
S.E.2d 763 (1983). 
Authority of Commission to Regulate 

Service and Rates. — Under this section and 
§ 62-42, the Utilities Commission is given the 

power and the duty to compel utility companies 
to render adequate service and to set reason- 
able rates for such service. State ex rel. Utils. 
Comm’n v. Edmisten, 294 N.C. 598, 242 S.E.2d 
862 (1978). 

The Utilities Commission is the administra- 
tive agency charged with the duty of regulating 
the intrastate retail rates of public utilities 
within this State. State ex rel. Utils. Comm’n v. 
Nantahala Power & Light Co., 313 N.C. 614, 

332 S.E.2d 397, rev'd on other grounds, 476 
U.S. 953,106 S° Ct. 2349, 90 L. Bdy2d294s 
(1986). 
Authority to determine adequacy of 

public utility’s service and rates to be 
charged therefor has been given to the Utilities © 
Commission, not to the Supreme Court or to the 
Court of Appeals. State ex rel. Utils. Comm'n v. 
Southern Bell Tel. & Tel. Co., 24 N.C. App. 327, 
210 S.E.2d 543 (1975), vacated and appeal 
dismissed, 289 N.C. 286, 221 S.E.2d 322 (1976). 
The Commission, not the courts, is au- 

thorized by the legislature to determine 
what is a fair rate of return. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
307 N.C. 541, 299 S.E.2d 763 (1983). 

In reviewing the Commission’s determi- 
nation of fair rate of return, the court will 
only review the record and evidence to 
determine if the Commission’s order is sup- 
ported by competent evidence. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
307 N.C. 541, 299 S.E.2d 763 (1983). 
Commission’s Regulatory Powers Lim- 

ited. — Notwithstanding the authority of the 
Commission to regulate its services and rates 
and other matters incidental thereto, the prop- 
erty of the utility is private property and the 
business is private business. Except as other- 
wise provided, expressly or by reasonable im- 
plication, in this Chapter, a utility is free to 
manage its property and business as it sees fit 
and the Commission may not restrict or control 
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the discretion of the board of directors in the 
acquisition of property, or in the price paid for 
it. State ex rel. Utils. Comm’n v. General Tel. 
Co., 281 N.C. 318, 189 S.E.2d 705 (1972). 
Arbitrary Exercise of Regulatory Power. 

— The public power to regulate railroads and 
the private right of ownership of such property 
coexist, and the one does not destroy the other; 
and where the power to regulate is so arbi- 
trarily exercised as to infringe the rights of 
ownership, the exertion is void because repug- 
nant to the due process and equal protection 
clauses of the Fourteenth Amendment. Atlantic 
Coast Line R.R. v. North Carolina Corp. 
Comm’n, 206 U.S. 1, 27S. Ct. 585, 51 L. Ed. 933 
(1907). 

As to intrastate or domestic matters, the 
General Assembly has the right to establish 
regulations for public service corporations and 
for business enterprises in which the owners 
have devoted their property to public use, and 
to apply these regulations to certain classes of 
pursuits and occupations, imposing these re- 
quirements equally on all members of a given 
class, the limitation of this right of classifica- 
tion being that the same must be on some 
reasonable ground that bears a just and proper 
relation to the attempted classification and is 
not a mere arbitrary selection. Efland v. South- 
ern Ry., 146 N.C. 135, 59 S.E. 355 (1907). 
Recovery of Reasonable Cost of Ap- 

proved Gas Exploration Projects. — The 
Commission, in ordering that the reasonable 
costs of approved exploration projects were to 
be recoverable through tracking rate increases, 
acted within its acknowledged duty and author- 
ity to compel adequate and efficient utility 
service to the citizens of this State, where it 

was clear from the Commission’s findings that, 
without additional gas supplies, the gas utili- 
ties would be unable to render adequate service 
to their customers, that exploration programs 
were the most feasible means for obtaining 
these additional supplies, and that the utilities 
were unable, through traditional methods of 
financing, to fund _ sufficient exploration 
projects to obtain these supplies. State ex rel. 
Utils. Comm’n Edmisten, 294 N.C. 598, 242 
S.E.2d 862 (1978). 
Contractual obligation to provide water 

service to a recreational subdivision, as 
well as the actual delivery thereof, directly 
affect a utility’s ability to function as a utility. 
State ex rel. Utils. Comm’n v. Carolina Forest 
Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 410 
(1974). 
Authority to Allow Use of Availability 

Charge. — The Utilities Commission has ju- 
risdiction and authority to allow the use of an 
availability charge in a rate schedule for a 
recreational subdivision, should any be de- 
served. State ex rel. Utils. Comm’n v. Carolina 
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Forest Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 
410 (1974). 
Landowners in a recreational subdivi- 

sion who pay availability charges are 
“consumers” or stand in a consumer-like rela- 
tionship to the utility providing water service. 
State ex rel. Utils. Comm’n v. Carolina Forest 
Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 410 
(1974). 

Fees and Charges Made by Municipality. 
— The North Carolina Utilities Commission 
has no jurisdiction to fix or supervise the fees 
and charges to be made by a municipality for 
connections with a city sewerage system, either 
within or without its corporate limits. Atlantic 
Constr. Co. v. City of Raleigh, 230 N.C. 365, 53 
S.E.2d 165 (1949). See also Town of Grimesland 
v. City of Washington, 234 N.C. 117, 66 S.E.2d 
794 (1951). 
A rider approved by the Commissicn, which 

provided that the utility involved in a rate 
hearing would meter the protesting municipal- 
ities separately for purchases by the municipal- 
ities for normal resale and purchases by the 
municipalities for resale to industrial users, 
but which contained a provision that the mu- 
nicipalities were free to contract in respect to 
the price they would require the industrial 
users to pay, did not fix the rate at which the 
municipalities would be required to sell to in- 
dustrial users in violation of the statute. State 
ex rel. N.C. Utils. Comm'n v. Municipal Corps., 
243 N.C. 193, 90 S.E:2d 519, (1955). 
A sanitary district which, as a part of its 

functions, furnishes drinking water to the pub- 
lic and also filters water for industrial consum- 
ers 1S a quasi-municipal corporation, and is not 
under the control and supervision of the North 
Carolina Utilities Commission as to services or 
rates. Halifax Paper Co. v. Roanoke Rapids 
San. Dist., 232 N.C. 421, 61.S.E.2d 378 (1950). 
Former Corporation Commission had 

general control and supervision of all rail- 
road corporations. Tilley v. Norfolk & W. Ry., 
162, N.C237 -'Gi 5.E. 994 (1913). 
But No Power to Appraise and Assess. — 

The former Corporation Commission was not 
clothed with the power of appraising and as- 
sessing railroad property. Southern Ry. v. North 
Carolina Corp. Comm’n, 97 F. 513 (E.D.N.C. 
1899), aff'd on rehearing, 99 F. 162 (E.D.N.C. 
1900). 
The State has power to compel a rail- 

road company to perform a particular and 
specified duty necessary for the convenience 
of the public, even though it may entail some 
pecuniary loss. Atlantic Coast Line R.R. v. 
North Carolina Corp. Comm’n, 206 U.S. 1, 27S. 
Ct. 585, 51 L. Ed. 933 (1907). 
Commerce Between States. — The power 

of Congress over commerce between the states 
is, as a general rule, exclusive, and its inaction 
is equivalent to a declaration that it shall be 
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free from any restraint which it has the right to 
impose, except by such statutes as are passed 
by the states for the purpose of facilitating the 
safe transmission of goods and carriage of pas- 
sengers, and are not in conflict with any valid 
federal legislation. Morris-Scarboro-Moffitt Co. 
v. Southern Express Co., 146 N.C. 167, 59 S.E. 
667 (1907). 
As to when a telegram is not interstate 

commerce, see State ex rel. R.R. Comm’rs v. 
Western Union Tel. Co., 113 N.C. 213, 18 S.E. 
389 (1893), appeal dismissed, 17 S. Ct. 1002, 41 
L. Ed. 1187 (1897); Leavell v. Western Union 

Teli Go: 1162. N: Cx 211), 2495-8 989101895). 
appeal dismissed, 17S. Ct. 1002, 41 L. Ed. 1187 
(1897). 
Telephone Company Subject to State 

Control. — A telephone company, acting under 
a quasi-public franchise, is properly classified 
among the public service corporations, and as 
such is subject to public regulation and reason- 
able control. Leavell v. Western Union Tel. Co., 
116 N.C. 211, 21 S.E. 391 (1895), appeal dis- 
missed, 17 S. Ct. 1002, 41 L. Ed. 1187 (1897); 
Godwin v. Telephone Co., 136 N.C. 479, 48 S.E. 
813 (1904); Clinton-Dunn Tel. Co. v. Carolina 
Tel. & Tel. Co., 159 N.C. 9, 74 S.E. 636 (1912). 
A local telephone company having an ar- 

rangement for the transmission of long dis- 
tance messages over the lines of another com- 
pany for pay is a public service corporation and 
comes within the provisions of this section. 
Horton v. Interstate Tel. & Tel. Co., 202 N.C. 

610, 163 S.E. 694 (1932). 
Statute giving general control of tele- 

phone companies to former Corporation 
Commission did not oust court of its juris- 
diction to compel the company to perform a 
public duty it owed to an individual. Walls v. 
Strickland, 174 N.C. 298, 93 S.E. 857 (1917). 
Yellow page revenue and expenses 

should be included in the revenues and 
expenses of the company when it applies 
for a rate increase. This is clearly the major- 
ity rule. State ex rel. Utils. Comm’n v. Central 
Tel. Co., 60 N.C. App. 393, 299 S.E.2d 264 
(1983). 

Classified Directory Advertising Reve- 
nues. — In making judgment that telephone 
company’s classified directory was an essential 
aspect of telephone service generally Commis- 
sion was clearly acting within its authority 
under § 62-30 and this section, and the Com- 

mission correctly concluded that the classified 
directory advertising revenues should continue 
to be accounted for in establishing just and 
reasonable rates for the company in this State. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 57 N.C. App. 489, 291 S.E.2d 789 
(1982), modified, 307 N.C. 541, 299 S.E.2d 763 
(1983). 

Telephone utility enjoys a great advantage 
over all competitors in the field of directory 

CH. 62. PUBLIC UTILITIES §62-32 

advertising. In addition, this preferred position 
with all its benefits and revenues is directly 
related to and a result of the company’s public 
utility function. Therefore, the Utilities Com- 
mission does have the authority to include the 
expenses, revenues and investments related to 
directory advertising in its rate making pro- 
ceedings. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. -Co., -307 N.C. 541, 299 

S.E.2d 763 (1983). 

Propriety of Order Requiring Contin- 
ued Operation of Utilities. — An order of the 
Commission, based upon proper findings and 
conclusions, requiring appellant to continue 
operation of her utilities would not violate 
constitutional prohibitions against involuntary 
servitude. Appellant voluntarily put her land 
and equipment to a public use and collected 
compensation for the services which she pro- 
vided, and having done so, the Commission 
may require that she continue to use it in the 
service to which she voluntarily dedicated it so 
long as she is justly compensated for such 
service. State ex rel. Utils. Comm’n v. Mackie, 

79 N.C. App. 19, 338 S.E.2d 888 (1986), modi- 
fied and aff'd, 318 N.C. 686, 351 S.E.2d 289 

(1987). 
When the Utilities Commission found 

that natural gas corporation had received 
payments in lieu of what it would have re- 
ceived under a service contract and that the 
customers of the company were bearing the 
company’s contract costs, it was within the 
power of the Commission under subsection (b) 
of this section and G.S. 62-130(a) and (d) to take 
these payments into account in setting a rea- 
sonable rate. State ex rel. Utils. Comm’n v. 
North Carolina Natural Gas Corp., 76 N.C. 
App. 330, 332 S.E.2d 755, cert. denied, 314 N.C. 

675, 336 S.E.2d 405 (1985). 

Applied in City Coach Co. v. Gastonia Tran- 
sit Co., 227 N.C. 391, 42 S.E.2d 398 (1947); 
Fulghum v. Town of Selma, 238 N.C. 100, 76 
S.E.2d 368 (1953); State ex rel. N.C. Utils. 

Comm'n v. City of Wilson, 252 N.C. 640, 114 
S.E.2d 786 (1960); State ex rel. Utils. Comm’n 
v. Edmisten, 26 N.C. App. 662, 217 S.E.2d 201 
(1975); State ex rel. Utils. Comm’n v. Edmisten, 
299 N.C. 432, 263 S.E.2d 583 (1980). 

Quoted in State ex rel. Utils. Comm’n v. 
Morgan, 277 N.C. 255, 177 S.E.2d 405 (1970). 

Stated in State ex rel. Utilities Comm'n v. 
MCI Telecommunications Corp., 182 N.C. App. 
625, 514 S.E.2d 276 (1999). 

Cited in State ex rel. Utils. Comm’n v. Nello 
L. Teer Co., 266 N.C. 366, 146 S.E.2d 511 
(1966); State ex rel. Utils. Comm’n v. Two Way 

Radio Serv., Inc., 272 N.C. 591, 158 S.E.2d 855 
(1968); State ex rel. Utils. Comm’n v. Union 
Elec. Membership Corp., 3 N.C. App. 309, 164 
S.E.2d 889 (1968). 
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§ 62-33. Commission to keep informed as to utilities. 

The Commission shall at all times keep informed as to the public utilities, 
their rates and charges for service, and the service supplied and the purposes 
for which it is supplied. (1933, c. 184, s. 16; 1937, c. 165; 1939, c. 365, ss. 1, 2; 
1941, c. 97; 1963, c. 1165, s. 1.) 

§ 62-34. To investigate companies under its control; visi- 
tation and inspection. 

(a) The Commission shall from time to time visit the places of business and 
investigate the books and papers of all public utilities to ascertain if all the 
orders, rules and regulations of the Commission have been complied with, and 
shall have full power and authority to examine all officers, agents and 
employees of such public utilities, and all other persons, under oath or 
otherwise, and to compel the production of papers and the attendance of 
witnesses to obtain the information necessary for carrying into effect and 
otherwise enforcing the provisions of this Chapter. 

(b) Members of the Commission, Commission staff, and public staff may 
during all reasonable hours enter upon any premises occupied by any public 
utility, for the purpose of making the examinations and tests and exercising 
any power provided for in this Article, and may set up and use on such 
premises any apparatus and appliances necessary therefor. Such public utility 
shall have the right to be represented at the making of such examinations, 
tests and inspections. (1899, c. 164, s. 1; Rev., s. 1064; 1913, c. 127, ss. 1, 2, 7; 
Pee rcortot.O.5,, 8.1060: 19383, ¢1345'8''8: ¢.3807,/s. 14; 1941) ce! 97; 1963) '¢. 
Poors. 1,1977,c. 468, s: 105) 

§ 62-35. System of accounts. 

(a) The Commission may establish a system of accounts to be kept by the 
public utilities under its jurisdiction, or may classify said public utilities and 
establish a system of accounts for each class, and prescribe the manner of 
keeping such accounts. 

(b) The Commission may require any public utility under its jurisdiction to 
keep separate or allocate the revenue from and the cost of doing interstate and 
intrastate business in North Carolina. 

(c) The Commission may ascertain, determine, and prescribe what are 
proper and adequate charges for depreciation of the several classes of property 
for each public utility. The Commission may prescribe such changes in such 
charges for depreciation as it finds necessary. (Ex. Sess. 1913, c. 20, s. 14; C.S., 
gemuod oc. 4552-1933 5'c/ 1348/8) c307,’s2 13) 1941) c. 97; 1963,'c: 1165, 
s. 1.) 

CASE NOTES 

Review of Annual Charge to Operating Commission may and should review and make 
Expenses on Account of Depreciation. —If appropriate changes in the annual charge to 
a reasonably close relationship between the operating expenses on account of depreciation. 
reserve for depreciation and the actual accumu- State ex rel. Utils. Comm’n v. General Tel. Co., 
lated depreciation is not present, the Utilities 281 N.C. 318, 189 S.E.2d 705 (1972). 

§ 62-36. Reports by utilities; canceling certificates for fail- 
ure to file. 

The Commission may require any public utility to file annual reports in such 
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form and of such content as the Commission may require and special reports 

concerning any matter about which the Commission is authorized to inquire or 

to keep informed, or which it is required to enforce. All reports shall be under 
oath when required by the Commission. The Commission may issue an order, 
without notice or hearing, canceling or suspending any certificate of conve- 
nience and necessity or any certificate of authority 30 days after the date of 
service of the order for failing to file the required annual report at the time it 
was due. In the event the report is filed during the 30-day period, the order of 
cancellation or suspension shall be null and void. (1931, c. 455; 1933, c. 134, s. 
8; c. 307, s. 15; 1941, c. 97; 1959, c. 639, ss. 7, 8; 1963, c. 1165, s. 1; 1985, c. 676, 
s. 6.) 

Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 

(1971). 

§ 62-36A. Natural gas planning. 

(a) The Commission shall require each franchised natural gas local distri- 
bution company to file reports with the Commission detailing its plans for 
providing natural gas service in areas of its franchise territory in which 
natural gas service is not available. Commission rules shall require that each 
local distribution company shall update its report at least every two years. 

(b) The Commission shall develop rules to carry out the intent of subsection 
(a) of this section, and to produce an orderly system for reviewing current 
levels of natural gas service and planning the orderly expansion of natural gas 
service to areas not served. These rules shall provide for expansion of service 
by each franchised natural gas local distribution company to all areas of its 
franchise territory by July 1, 1998 or within three years of the time the 
franchise territory is awarded, whichever is later, and shall provide that any 
local distribution company that the Commission determines is not providing 
adequate service to at least some portion of each county within its franchise 
territory by July 1, 1998 or within three years of the time the franchise 
territory is awarded, whichever is later, shall forfeit its exclusive franchise 
rights to that portion of its territory not being served. 

(b1) The Commission shall issue a certificate of public convenience and 
necessity in accordance with the provisions of Article 6 of this Chapter for 
natural gas service for all areas of the State for which certificates have not 
been issued. Issuance of certificates shall be completed by January 1, 1997, and 
shall be made after a hearing process in which any person capable of providing 
natural gas service to an area of the State for which no certificate has been 
issued or for which no application has been made by July 1, 1995, may apply 
to the Commission to be considered for the issuance of a certificate under the 
provisions of this subsection. In issuing a certificate for any unfranchised area 
of the State, the Commission shall consider the timeliness with which each 
applicant could begin providing adequate, reliable, and economical service to 
that area, as well as any other criteria the Commission finds to be relevant, 
and the Commission may issue a certificate covering less than the total area 
applied for by an applicant. If the Commission issues a certificate covering less 
than the total area applied for by the applicant, the applicant may refuse the 
certificate. In the event that the Commission receives no application for 
issuance of a certificate for service to a particular area of the State, or in the 
event a certificate for service to a particular area is not awarded for any reason, 
the Commission shall issue a certificate for that area to a person or persons to 
whom a certificate has already been issued. 
_ (c) Within 180 days after all local distribution companies have filed their 
initial or biennial update reports, the Commission and the Public Staff shall 
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independently provide analyses and summaries of those reports, together with 
status reports of natural gas service in the State, to the Joint Legislative 
Utility Review Committee. (1989, c. 338, s. 1; 1993 (Reg. Sess., 1994), c. 560, s. 
Wet S82 Gy sedercn2 Alpsrady) 

Local Modification. — Camden, Currituck, § 62-158. As to current provisions relating to 

Dare and Tyrrell: 1998-8. gas cost adjustment for natural gas local distri- 
Cross References. — As to current provi- bution companies, see § 62-133.4. 

sions relating to natural gas expansion, see 

CASE NOTES 

Cited in State ex rel. Utils. Comm’n v. Caro- _ v. North Carolina Gas Serv., 128 N.C. App. 288, 
lina Util. Customers Ass’n, 336 N.C. 657, 446 494 S.E.2d 621 (1998). 
S.E.2d 332 (1994); State ex rel. Utils. Comm’n 

§ 62-36B. Regulation of natural gas service agreements. 

Whenever the Commission, after notice and hearing, finds that additional 
natural gas service agreements (including “backhaul” agreements) with inter- 
state or intrastate pipelines will provide increased competition in North 
Carolina’s natural gas industry and (i) will likely result in lower costs to 
consumers without substantially increasing the risks of service interruptions 
to customers, or (ii) will substantially reduce the risks of service interruptions 
without unduly increasing costs to consumers, the Commission may enter and 
serve an order directing the franchised natural gas local distribution company 
to negotiate in good faith to enter into such service agreements within a 
reasonable time. In considering costs to consumers under this section, the 
Commission may consider both short-term and long-term costs. (1989 (Reg. 
Sess., 1990), c. 962, s. 5.) 

§ 62-37. Investigations. 

(a) The Commission may, on its own motion and whenever it may be 
necessary in the performance of its duties, investigate and examine the 
condition and management of public utilities or of any particular public utility. 
In conducting such investigation the Commission may proceed either with or 
without a hearing as it may deem best, but shall make no order without 
affording the parties affected thereby notice and hearing. 

(b) If after such an investigation, or investigation and hearing, the Com- 
mission, in its discretion, is of the opinion that the public interest shall be 
served by an appraisal of any properties in question, the investigation of any 
particular construction, the audit of any accounts or books, the investigation of 
any contracts, or the practices, contracts or other relations between the public 
utility in question and any holding or finance agency with which such public 
utility may be affiliated, it shall be the duty of the Commission to report its 
findings and recommendation to the Governor and Council of State with 
request for an allotment from the Contingency and Emergency Fund to defray 
the expense thereof, which may be granted as provided by law for expenditures 
from such fund or may be denied. Provided, however, that the Commission is 
authorized to order any such appraisal, investigations, or audit to be under- 
taken by a competent, qualified, and independent firm selected by the 
Commission, the cost of such appraisal, investigation or audit to be borne by 
the public utility in question. Notwithstanding any other provisions of this 
Chapter, the Commission is authorized to initiate a full and complete man- 
agement audit of any public utility company once every five years, by a 
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competent, qualified, and independent firm, such audit to thoroughly examine 
the efficiency and effectiveness of management decisions among other factors 
as directed by the Commission. The cost of such audit is to be borne by the 
particular public utility subject to the audit; provided, however, that carriers 
subject to regulation by and auditing of the Interstate Commerce Commission 
shall not be required to bear the expense of additional audit of accounts or 
management audit required hereunder. (1931, c. 455; 1933, c. 134, s. 8; c. 307, 
s. 16; 1941) c) 97; 1963, cl GoNsels 19 7bieer 867 st 4. ) 

CASE NOTES 

General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 

Applied in State ex rel. Utils. Comm’n vy. 
Edmisten, 299 N.C. 432, 263 S.E.2d 583 (1980). 

Stated in State ex rel. Utils. Comm’n v. 

§ 62-38. Power to regulate public utilities in municipali- 
ties. 

The Commission shall have the same power and authority to regulate the 
operation of privately owned public utilities within municipalities as it has to 
regulate such public utilities operating outside of municipalities, with the 
exception of the rights of such municipalities to grant franchises for such 
operation under G.S. 160A-319, and such public utilities shall be subject to the 
provisions of this Chapter in the same manner as public utilities operating 
outside municipalities. (1917, c. 136, subch. 3, s. 3; C.S., ss. 2783, 2784, 2785; 
1933, c. 134, s. 8;:1941,’c. 97; 1963; ec. 1165, s.-1; 1989, ¢.:770;'s. 11) 

CASE NOTES 

Power of Commission to Regulate Pri- 
vately Owned Public Utilities Within Cit- 
ies. — The Utilities Commission has the same 
power and responsibility to regulate the opera- 
tion of privately owned public utilities within 
cities as it does their operation outside of cities. 
Duke Power Co. v. City of High Point, 22 N.C. 
App. 91, 205 S.E.2d 774, cert. denied, 285 N.C. 
661, 207 S.E.2d 752 (1974). 

The power of a municipality to grant fran- 
chises to public utilities for the use of its 
streets, and to provide service to its citizens, 
must yield to the paramount right of the State 
to regulate, through the Utilities Commission, 
public utilities even when they are operated 
within the corporate boundaries of a municipal- 
ity. Duke Power Co. v. City of High Point, 22 
N.C. App. 91, 205 S.E.2d 774, cert. denied, 285 
N.C. 661, 207 S.E.2d 752 (1974). 
Municipal Charter Subject to State Pow- 

ers. — The power conferred by a city charter 
“to provide water and lights and to contract for 
same” is subject to the police power of the State 
with respect to rates to be charged by a public 
service corporation under such contract as the 
city may make under its charter. Corporation 
Commn v. Henderson Water Co., 190 N.C. TAN 
128 S.E. 465 (1925). 
Although the rate to be charged for wa- 

ter is stipulated by contract between city 

and water company, this may be changed 
by the Commission if it appears that the rate 
contracted for is too low, and the one fixed by 
the Commission is just. The burden of proof is 
on the one alleging that the rate fixed by the 
Commission is unreasonable. Corporation 
Comm’n v. Henderson Water Co., 190 N.C. 70, 
128 S.E. 465 (1925). 
Corporation Held Not Entitled to In- 

junction Against Commission. — A public 
service corporation having a contract with a 
city, applying to the Commission for the in- 
crease of the rate contracted for with the city 
and obtaining partial relief, would not be 
granted an injunction by the federal court 
against the Commission on the grounds that 
the rate was confiscatory, for such increase as 
was allowed by the Commission was that much 
more than could have been received under the 
contract with the city had the Commission 
refused to act. Henderson Water Co. v. Corpo- 
ration Comm’n, 269 U.S. 278, 46 S. Ct. 112, 70 
L. Ed. 273 (1925). 
Consent of Customer or Commission 

Necessary Before Service May Be Aban- 
doned. — Power company may not abandon 
service to any customer, subject to the custom- 
er’s paying his bill, without the consent of the 
customer or authorization of the Utilities Com- 
mission. Duke Power Co. v. City of High Point, 
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22 N.C. App. 91, 205 S.E.2d 774, cert. denied, 
285 N.C. 661, 207 S.E.2d 752 (1974). 

§ 62-39. To regulate crossings of telephone, telegraph, 
electric power lines and pipelines and rights- 
of-way of railroads and other utilities by an- 
other utility. 

(a) The Commission, upon its own motion or upon petition of any public 
utility or upon petition of the North Carolina Rural Electrification Authority 
on behalf of any electric membership corporation, shall have the power and 
authority, after notice and hearing, to order that the lines and right-of-way of 
any public utility or electric membership corporation may be crossed by any 
other public utility or electric membership corporation. The Commission, in all 
such cases, may require any such crossings to be constructed and maintained 
in a safe manner and in accord with accepted and approved standards of safety 
and may prescribe the manner in which such construction shall be done. 

(b) The Commission shall also have the power and authority to discontinue 
and prohibit such crossings where they are unnecessary and can reasonably be 
avoided and to order changes in existing crossings when deemed necessary. 

(c) In all cases in which the Commission orders such crossings to be made or 
changed and when the parties affected cannot agree upon the cost of the 
construction of such crossings or the damages to be paid to one of the parties 
for the privilege of crossing the lines of such party, it shall be the duty of the 
Commission to apportion the cost of such construction and to fix the damage, 
if any, to be paid and to apportion the damages, if any, among the parties in 
such manner as may be just and equitable. 

(d) This section shall not be construed to limit the right of eminent domain 
conferred upon public utilities and electric membership corporations by the 
laws of this State or to limit the right and duty conferred by law with respect 
to crossing of railroads and highways or railroads crossing railroads, but the 
duty imposed and the remedy given by this section shall be in addition to other 
duties and remedies now prescribed by law. Any party shall have the right of 
appeal from any final order or decision or determination of the Commission as 
provided by law for appeals from orders or decisions or final determinations of 
Pao. onamission: (1913~c; 130,51: C.S..s. 1052: 1933°'c. 134, s: 8; 1941, ¢c..97; 
Beene. Ss. 1;'1963!'C. 11655871.) 

Local Modification. — Ashe: 1929, c. 101. 

§ 62-40. To hear and determine controversies submitted. 

When a public utility embraced in this Chapter has a controversy with 
another person and all the parties to such controversy agree in writing to 
submit such controversy to the Commission as arbitrator, the Commission 
shall act as such, and after due notice to all parties interested shall proceed to 
hear the same, and its award shall be final. Such award in cases where land or 
an interest in land is concerned shall immediately be certified to the clerk of 
the superior court of the county or counties in which said land, or any part 
thereof, is situated, and shall by such clerk be docketed in the judgment docket 
for such county, and from such docketing shall have the same effect as a 
judgment of the superior court for such county. Parties may appear in person 
or by attorney before such arbitrator. (1899, c. 164, s. 25; Rev., s. 1073; C.S., s. 
195941983; ch.134,188: l94 1 e972 L963 Clad Gb) as) 
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Cross References. — As to power of Utili- 
ties Commission to settle dispute between rail- 
road and drainage district, see § 156-91. 

§ 62-41. To investigate accidents involving public utilities; 
to promote general safety program. 

The Commission may conduct a program of accident prevention and public 
safety covering all public utilities with special emphasis on highway safety and 
transport safety and may investigate the causes of any accident on a highway 
involving a public utility. Any information obtained upon such investigation 
shall be reduced to writing and a report thereof filed in the office of the 
Commission, which shall be subject to public inspection but such report shall 
not be admissible in evidence in any civil or criminal proceeding arising from 
such accident. The Commission may adopt reasonable rules and regulations 
for the safety of the public as affected by public utilities and the safety of public 
utility employees. The Commission shall cooperate with and coordinate its 
activities for public utilities with similar programs of the Division of Motor 
Vehicles, the Insurance Department, the Industrial Commission and other 
organizations engaged in the promotion of highway safety and employee safety. 
(1899, c. 164, s. 24; Rev., s. 1065; C.S., s. 1061; 1933, c. 184, s. 8;:1941,.c. 97; 
1963, c. 1165, s. 1; 1975, c. 716, s. 5; 1995 (Reg. Sess., 1996), c. 673, s. 2.) 

§ 62-42. Compelling efficient service, extensions of ser- 
vices and facilities, additions and improve- 
ments. 

(a) Except as otherwise limited in this Chapter, whenever the Commission, 
after notice and hearing had upon its own motion or upon complaint, finds: 

(1) That the service of any public utility is inadequate, insufficient or 
unreasonably discriminatory, or 

(2) That persons are not served who may reasonably be served, or 
(3) That additions, extensions, repairs or improvements to, or changes in, 

the existing plant, equipment, apparatus, facilities or other physical 
property of any public utility, of any two or more public utilities ought 
reasonably to be made, or 

(4) That it is reasonable and proper that new structures should be erected 
to promote the security or convenience or safety of its patrons, 
employees and the public, or 

(5) That any other act is necessary to secure reasonably adequate service 
or facilities and reasonably and adequately to serve the public 
convenience and necessity, 

the Commission shall enter and serve an order directing that such additions, 
extensions, repairs, improvements, or additional services or changes shall be 
made or affected within a reasonable time prescribed in the order. This section 
shall not apply to terminal or terminal facilities of motor carriers of property. 

(b) If such order is directed to two or more public utilities, the utilities so 
designated shall be given such reasonable time as the Commission may grant 
within which to agree upon the portion or division of the cost of such additions, 
extensions, repairs, improvements or changes which each shall bear. If at the 
expiration of the time limited in the order of the Commission, the utility or 
utilities named in the order shall fail to file with the Commission a statement 
that an agreement has been made for division or apportionment of the cost or 
expense, the Commission shall have the authority, after further hearing in the 
same proceeding, to make an order fixing the portion of such cost or expense to 
be borne by each public utility affected and the manner in which the same shall 
be paid or secured. 
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(c) For the purpose of this section, “public utility” shall include any electric 
membership corporation operating within this State. (1933, c. 307, s. 10; 1949, 
CMU, ea, 1960, 'C. 1160; 3°15 196H8c. 287°S8%6 1985"c* 676" Ss: 7.) 

CASE NOTES 

Purpose of Regulation. — With public util- 
ities the State has undertaken to protect the 
public from the customary consequences of mo- 
nopoly, by making the rates and services of the 
certificate holder subject to regulation and con- 
trol by the Utilities Commission. In re Certifi- 
cate of Need for Aston Park Hosp., 282 N.C. 
542, 193 S.E.2d 729 (1973). 
Power and Duties of Commission. — This 

Chapter confers upon the Utilities Commission 
the power and the duty to compel a public 
utility to render adequate service, and it also 
confers upon the Commission the duty to fix 
reasonable rates for the rendering of adequate 
service. State ex rel. Utils. Comm’n v. General 
Tel. Co., 21 N.C. App. 408, 204 S.E.2d 529, rev’d 
on other grounds, 285 N.C. 671, 208 S.E.2d 681 
(1974). 
Under § 62-32 and this section, the Utilities 

Commission is given the power and the duty to 
compel utility companies to render adequate 
service and to set reasonable rates for such 
service. State ex rel. Utils. Comm’n vy. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 
Under subdivision (a)(5) of this section the 

Commission has the authority to order the 
utility to take action necessary to secure rea- 
sonably adequate service for the public’s need 
and convenience. Undoubtedly yellow pages 
could fall within this provision. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
307 N.C. 541, 299 S.E.2d 763 (1983). 

As to the jurisdiction of the Utilities Commis- 
sion to require rail carrier to open drainage 
ditches along its tracks and to keep its drainage 
ditches open, see State ex rel. Utils. Comm’n v. 
Seaboard C.L.R.R., 62 N.C. App. 631, 303 
S.E.2d 549, cert. denied and appeal dismissed, 
309 N.C. 324, 307 S.E.2d 168 (1983). 
The Commission, not the courts, is au- 

thorized by the legislature to determine 
what is a fair rate of return. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
307 N.C. 541, 299 S.E.2d 763 (1983). 

In reviewing the Commission’s determi- 
nation of fair rate of return, the court will 
only review the record and evidence to 
determine if the Commission’s order is sup- 
ported by competent evidence. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 

307 N.C. 541, 299 S.E.2d 763 (1983). 
This section must be construed in con- 

nection with § 62-110, which requires the 
issuance of a certificate of public convenience 
and necessity to construct new facilities except 
where such construction is into territory con- 

tiguous to that already occupied and not receiv- 
ing similar service from another public utility. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 21 N.C. App. 182, 204 S.E.2d 27, 
cert. denied, 285 N.C. 596, 205 S.E.2d 726 
(1974). 
Thus, Commission Is Without Authority 

to Compel Duplicate Telephone Service. — 
A reading of this section in pari materia with 
§ 62-110 results in the determination that the 

Commission does not have the authority to 
compel a public utility to provide local ex- 
change service to an area which is already 
receiving such service from another public util- 
ity. State ex rel. Utils. Comm’n v. Southern Bell 
Tel. & Tel. Co., 21 N.C. App. 182, 204 S.E.2d 27, 
cert. denied, 285 N.C. 596, 205 S.E.2d 726 

(1974). 
To order a telephone company to render ser- 

vice to an area already occupied by another 
telephone company would foster duplication, 
wastefulness, and unwarranted competition, 

all of which are repugnant to the avowed policy 
of the public utility law. State ex rel. Utils. 
Comm’n vy. Southern Bell Tel. & Tel. Co., 21 

N.C. App. 182, 204 S.E.2d 27, cert. denied, 285 
N.C. 596, 205 S.E.2d 726 (1974). 
Proposed Siting of Electrical Transmis- 

sion Line. — North Carolina Utilities Com- 
mission had jurisdiction to hear and resolve 
dispute arising from the proposed siting of an 
electrical transmission line against electric 
membership corporations. State ex rel. Utils. 
Comm’n v. Mountain Elec. Coop., 108 N.C. App. 
283, 423 S.E.2d 516 (1992), aff'd per curiam, 

334 N.C. 681, 485 S.E.2d 71 (1993). Decided 
prior to effective date of § 62-100, et seq. 
Duty of Utility to Render Reasonably 

Adequate Service. — Having been granted a 
monopoly in its franchise area, the utility is 
under a duty to render reasonably adequate 
service. State ex rel. Utils. Comm’n v. Morgan, 
277 N.C. 255, 177 S.E.2d 405 (1970), reaf- 
firmed, 278 N.C. 235, 179 S.E.2d 419 (1971). 

Utility Must Accept Responsibility. — A 
public utility which has been allowed to charge 
rates sufficient to enable it to maintain its 
properties, in addition to the earning of a fair 
return thereon, and which nevertheless _per- 
mits its properties to fall into such a poor state 
of maintenance as to impair the quality of its 
service, must accept responsibility for its re- 
sulting inability to render adequate service to 
its patrons. State ex rel. Utils. Comm’n v. 
Morgan, 277 N.C. 255, 177 S.E.2d 405 (1970), 
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reaffirmed, 278 N.C. 235, 179 S.E.2d 419 

(1971). 
Providing a correct telephone listing is 

part of providing “reasonably adequate service” 
as required by subdivision (a)(5) of this section. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 326 N.C. 522, 391 S.E.2d 487 (1990). 

Providing a correct telephone listing in the 
yellow pages as well as in the white pages of the 
directory is a utility function, and the Commis- 
sion properly has jurisdiction over complaints 
which arise from this function. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
326 N.C. 522, 391 S.E.2d 487 (1990). 

Incorrect Telephone Number Listings. 
— The Utilities Commission had jurisdiction 
over complaints concerning incorrect telephone 
number listings in the telephone directory even 
when the regulated utility had delegated to 
another company the public utility function of 
publishing its directory which also included 
paid advertising. State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 326 N.C. 522, 391 
S.E.2d 487 (1990). 
Proper Listings in Advertisements in 

Yellow Pages. — If a utility elects to include 
yellow pages advertising in the directory which 
it is required to publish, then clearly proper 
listings in the advertisements in the yellow 
pages become a part of the utility’s “function of 
providing adequate service” to the public. The 
public is not well served by listings in the 
yellow pages or the white pages of the directory 
which are incorrect or confusing to the consum- 
ing public. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 326 N.C. 522, 391 
S.E.2d 487 (1990). 
As to reduction of fair value of utilities’ 

property where service is inadequate, see 
State ex rel. Utils. Comm’n v. General Tel. Co., 
21 N.C. App. 408, 204 S.E.2d 529, rev’d on other 
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grounds, 285 N.C. 671, 208 S.E.2d 681 (1974). 
Recovery of Reasonable Cost of Ap- 

proved Gas Exploration Projects. — The 
Commission, in ordering that the reasonable 
costs of approved exploration projects were to 

be recoverable through tracking rate increases, 
acted within its acknowledged duty and author- 
ity to compel adequate and efficient utility 
service to the citizens of this State, where it 
was clear from the Commission’s findings that, 
without additional gas supplies, the gas utili- 
ties would be unable to render adequate service 
to their customers, that exploration programs 
were the most feasible means for obtaining 
these additional supplies, and that the utilities 
were unable, through traditional methods of 
financing, to fund sufficient exploration 
projects to obtain these supplies. State ex rel. 
Utils. Comm’n v. Edmisten, 294 N.C. 598, 242 

S.E.2d 862 (1978). 
Protest by City Not Notice. — A protest 

filed by a city in a proceeding by a power 
company for an increased cash fare on its city 
buses was not sufficient to constitute such 
notice as is required by this section so as to 
authorize the Commission to consider whether 
or not the service rendered by the power com- 
pany was adequate or inadequate. State ex rel. 
Utils. Comm’n v. City of Greensboro, 244 N.C. 
247, 93 S.E.2d 151 (1956). 
Quoted in State ex rel. Utils. Comm’n v. 

Nantahala Power & Light Co., 313 N.C. 614, 

332 S.E.2d' 397. (1985);- State ex rel. Utils. 
Comm’n v. Carolina Water Serv., Inc., 335 N.C. 
493, 439 S.E.2d 127 (1994). 

Cited in State ex rel. Utils. Comm’n v. Two 
Way Radio Serv., Inc., 272 N.C. 591, 158 S.E.2d 
855 (1968); State ex rel. Utils. Comm’n v. Union 
Elec. Membership Corp., 3 N.C. App. 309, 164 
S.E.2d 889 (1968). 

§ 62-43. Fixing standards, classifications, etc.; testing ser- 
vice. 

(a) The Commission may, after notice and hearing, had upon its own motion 
or upon complaint, ascertain and fix just and reasonable standards, classifi- 
cations, regulations, practices, or service to be furnished, imposed, observed or 
followed by any or all public utilities; ascertain and fix adequate and reason- 
able standards for the measurement of quantity, quality, pressure, initial 
voltage or other condition pertaining to the supply of the product, commodity 
or service furnished or rendered by any and all public utilities; prescribe 
reasonable regulations for the examination and testing of such product, 
commodity or service and for the measurement thereof; establish or approve 
reasonable rules, regulations, specifications and standards to secure the 
accuracy of all meters and appliances for measurement; and provide for the 
examination and testing of any and all appliances used for the measurement 
of any product, commodity or service of any public utility. 

(b) The Commission shall fix, establish and promulgate standards of quality 
and safety for gas furnished by a public utility and prescribe rules and 
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regulations for the enforcement of and obedience to the same. (1919, c. 32; C.S., 
s. 1055; 1933, c. 134, s. 8; c. 307, s. 11; 1941, c. 97; 1963, c. 1165, s. 1.) 

CASE NOTES 

For case holding notice adequate under 
this section, see State ex rel. Utilities Comm’n 
v. Associated Petro. Carriers, 13 N.C. App. 554, 

186 S.E.2d 612 (1972), cert. denied, 281 N.C. 

158, 188 S.E.2d 364 (1972). 

§ 62-44. Commission may require continuous telephone 
lines. 

The Commission may, upon its own motion or upon written complaint by any 
person, after notice and hearing, require any two or more telephone or 
telegraph utilities to establish and maintain through lines within the State 
between two or more localities, which cannot be communicated with or reached 
by the lines of either utility alone, where the lines or wires of such utilities 
form a continuous line of communication, or could be made to do so by the 
construction and maintenance of suitable connections or the joint use of 
equipment, or the transfer of messages at common points. The rate for such 
service shall be just and reasonable and the Commission shall have power to 
establish the same, and declare the portion thereof to which each utility 
affected thereby is entitled and the manner in which the same must be secured 
and paid. All necessary construction, maintenance and equipment in order to 
establish such service shall be constructed and maintained in such manner 
and under such rules, with such divisions of expense and labor, as may be 
required by the Commission. (1938, c. 307, s. 9; 1963, c. 1165, s. 1.) 

CASE NOTES 

Section Does Not Authorize Commission Statutes Requiring Interconnection 
with Competitor Should Not Be Extended 
Beyond Plain Meaning. — The power to 
require the proprietor of a business to intercon- 
nect its facilities with those of a competitor is a 
drastic power. Statutes conferring it should not 
be extended beyond their plain meaning. State 
ex rel. Utils. Comm’n v. Carolina Tel. & Tel. Co., 
267 N.C. 257, 148 S.E.2d 100 (1966). 
When Interconnection of Lines May Be 

Required. — This section authorizes the Com- 
mission to require a connection of the lines of 
two telephone companies, but only when they 
serve localities which cannot be communicated 
with by the lines of one of them alone. State ex 
rel. Utils. Comm’n v. Carolina Tel. & Tel. Co., 
267 N.C. 257, 148 S.E.2d 100 (1966). 

There is no provision in this Chapter which 
requires, or authorizes the Commission to re- 
quire, a utility, with large investments in its 
own plant and facilities, to permit interconnec- 
tion with such plant and facilities by a compet- 
itor in order to increase the competitor’s oppor- 
tunity to take away its customers. or 
prospective customers. State ex rel. Utils. 
Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 
257, 148 S.E.2d 100 (1966). 

to Compel Telephone Company to Inter- 
connect with Radio Company Serving 
Same Area. — This section may not reason- 
ably be extended by construction to authorize 
the Commission to compel a telephone com- 
pany to interconnect its system with the system 

of a radio company serving the identical area 
which the telephone company, itself, serves or 
desires to serve. State ex rel. Utils. Comm’n v. 
Carolina Tel..& Tel. Co., 267 N.C. 257,°148 
S.E.2d 100 (1966). 

Mobile Radio Service Company Is Not 
“Telephone or Telegraph Utility”. — Even if 
the record is sufficient to support an order 
granting an applicant a certificate of public 
convenience and necessity to act as a common 

carrier of communications providing mobile ra- 
dio service, the Commission has no statutory 
authority to require a telephone utility to inter- 
connect applicant’s radio communications sys- 
tem with the utility’s land telephone system. If 
permitted to render such service, the applicant 
would not be a “telephone or telegraph utility.” 
State ex rel. Utils. Comm’n v. Carolina Tel. & 
Tel. Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 
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§ 62-45. Determination of cost and value of utility prop- 
erty. | 

The Commission, after notice and hearing, may ascertain and fix the cost or 
value, or both, of the whole or any part of the property of any public utility 
insofar as the same is material to the exercise of the jurisdiction of the 
Commission, make revaluations from time to time, and ascertain the cost of all 
new construction, extensions and additions to the property of every public 
utility. (1933, c. 307, s. 12; 1963, c: 1165, s. 1.) 

§ 62-46. Water gauging stations. 

The Commission may require the location, establishment, maintenance and 
operation of any water gauging station which it finds is needed in the State 
over and above those required by federal agencies, and the Commission may 
cooperate with federal and other State agencies as to the location, construction 
and reports and the results of operation of such station. (1933, c. 307, s. 33; 
19638, c. 1165, s. 1.) 

§ 62-47. Reports from municipalities operating own utili- 
ties. 

Every municipality furnishing gas, electricity or telephone service shall 
make an annual report to the Commission, verified by the oath of the general 
manager or superintendent thereof, on the same forms as provided for reports 
of public utilities, giving the same information as required of public utilities. 
(19338, c. 307, s. 34; 1963, c. 1165, s.:1.) 

Cross References. — As to admissibility of 
records in utility rate hearing, see § 62-65. 

§ 62-48. Appearance before courts and agencies. 

(a) The Commission is authorized and empowered to initiate or appear in 
such proceedings before federal and State courts and agencies as in its opinion 
may be necessary to secure for the users of public utility service in this State 
just and reasonable rates and service; provided, however, that the Commission 
shall not appear in any State appellate court in support of any order or decision 
of the Commission entered in a proceeding in which a public utility had the 
burden of proof. 

(b) The Commission may, when appearing before federal courts and agen- 
cies on behalf of the using and consuming public in matters relating to the 
wholesale rates and supply of natural gas, employ, subject to the approval of 
the Governor, private legal counsel and be reimbursed for any resulting legal 
fees and costs from past and future refunds received by the North Carolina 
natural gas distribution companies, and may establish procedures for those 
natural gas distribution companies to set aside reasonable amounts of those 
refunds for this purpose. The Commission is also authorized to establish 
procedures whereby the State may be reimbursed from past and future refunds 
received by the North Carolina natural gas distribution companies for travel 
expenses incurred by staff members of the Commission and Public Staff 
designated to provide assistance to the Commission’s private legal counsel in 
natural gas matters before federal courts and agencies. (1899, c. 164, s. 14; 
Rev., s. 1110; 1907, c. 469, s. 5; C.S., s. LOT ORLY 29. CA cO0 pe IO0- CaO 4e 
1941, c. 97; 1963, c. 1165, s. 1; 1977, c. 468, s. 11;°1985,'c,. 312, 8, l:-1985 (Reg. 
Sess., 1986), c. 1014, s. 233.) 
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§ 62-49. Publication of utilities laws. 

The Commission is authorized and directed to secure publication of all North 
Carolina laws affecting public utilities, together with the Commission rules 
and regulations, in an annotated edition, and the Commission may adopt rules 
for distribution of said publication, and shall publish biennial supplements to 
said utilities laws containing all amendments and additions thereto, and may 
republish said laws at such times as may be reasonable and necessary. (1963, 
G1165)'5) 15.1967, c2.1133:) 

CASE NOTES 

Stated in State ex rel. Utils. Comm’n v. Cited in State ex rel. Utils. Comm’n v. Petro- 
American Courier Corp., 8 N.C. App. 367, 174 leum Transp., Inc., 2 N.C. App. 566, 163 S.E.2d 
S.E.2d 808 (1970). 526 (1968). 

§ 62-50. Safety standards for gas pipeline facilities. 

(a) The Commission may promulgate and adopt safety standards for the 
operation of natural gas pipeline facilities in North Carolina. These safety 
standards shall apply to the pipeline facilities of gas utilities and pipeline 
carriers under franchise from the Utilities Commission and to pipeline 
facilities of other gas operators, as defined in subsection (g) of this section. The 
Commission shall require that all gas operators file with the Commission 
reports of all accidents occurring in connection with the operation of their gas 
pipeline facilities located in North Carolina. The Commission may require that 
all gas operators file with the Commission copies of their construction, 
operation, and maintenance standards and procedures, and any amendments 
thereto, and such other information as may be necessary to show compliance 
with the safety standards promulgated by the Commission. Where the Com- 
mission has reason to believe that any gas operator is not in compliance with 
the Commission’s safety standards, the Commission may, after notice and 
hearing, order that gas operator to take such measures as may be necessary to 
comply with the standards. The Commission may require all gas operators to 
furnish engineering reports showing that their pipeline facilities are in safe 
operating condition and are being operated in conformity with the Commis- 
sion’s safety standards. 

(b) The Commission is hereby authorized to enter into agreements with the 
United States Department of Transportation and other federal agencies and 
with other states or public utilities commissions of other states for the 
regulation of natural gas pipelines located within the State of North Carolina 
and upon the execution of such cooperative agreements, the Commission is 
authorized to utilize Commission personnel for inspection, investigation, and 
regulation of safety standards for interstate and intrastate natural gas 
pipelines in North Carolina, and to share in the cost of such regulation with 
other agencies having duties with respect to the regulation of said natural gas 
pipelines, and to receive funds from the United States Department of Trans- 
portation for such regulation. The Commission may use Commission personnel 
to inspect and investigate all gas incidents, facilities, and records kept 
pursuant to the provisions of 49 Code of Federal Regulations, Parts 191, 192, 
and 193, and to cooperate with other state and federal agencies in determining 
the probable cause or causes of gas incidents. Any information obtained during 
an investigation of a gas incident shall be reduced to writing and a report 
containing that information shall be filed with the Chief Clerk of the Commis- 
sion and the report shall be subject to public inspection but the report shall not 
be admissible in evidence in any civil or criminal proceeding arising from the 
incident. 
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(c) The Utilities Commission is hereby authorized to enter into cooperative 
agreements for inspection of all natural gas pipelines of North Carolina to the 
end that the Utilities Commission may enter into agreements with the United 
States Department of Transportation or other federal or state agencies to 
regulate and inspect the safety standards for all natural gas pipelines in the 
State of North Carolina, including interstate natural gas pipelines. 

(d) Any person who violates any provision of this section, or any regulation 
of the Utilities Commission issued thereunder, shall be subject to a civil 
penalty for each violation for each day that the violation continues. The 
maximum penalty for each day of a violation and for all the days of a 
continuing violation may not exceed the maximum penalties that would apply 
if the penalties had been imposed under 49 U.S.C. Appx. § 1679a(a) by the 
Secretary of the United States Department of Transportation. Penalties 
assessed under this subsection shall be credited to the General Fund as nontax 
revenue. 

(e) Any action for civil penalty or any claim for said penalty may be 
compromised by the Utilities Commission and settled for an agreed amount. In 
determining the amount of the penalty imposed in civil action, or the amount 
agreed upon in compromise, the amount of the penalty shall be considered in 
relation to the size of the business of the person charged, the gravity of the 
violation, and the good faith of the person charged in attempting to achieve 
compliance, after any prior notification of a violation. The amount of the 
penalty, when finally determined in a civil action, or the amount agreed upon 
in compromise, may be deducted from any sums owing by the State to the 
person charged, or may be collected as in the case of any judgment in a civil 
action in the State courts. 

(f) The General Court of Justice of North Carolina is authorized to issue 
court orders, restraining orders, injunctions and other processes of the court in 
actions by the Utilities Commission to enforce the provisions of this Chapter 
relating to gas pipeline safety, and the Commission is authorized to bring 
actions in said court, including actions for mandatory injunctions, restraining 
orders, temporary restraining orders, penalties, damages and such other relief 
as may be necessary to secure compliance with the provisions of this section 
and regulations of the Commission duly enacted and adopted hereunder 
relating to gas pipeline safety. This provision is in addition to other powers of 
the Commission and the courts in relation to the enforcement of provisions of 
this Chapter in the courts, and shall not limit the present powers of the 
Commission in bringing actions in the courts for enforcement of other 
provisions of this Chapter. 

(g) For the purpose of this section, “gas operators” include gas utilities and 
gas pipeline carriers operating under a franchise from the Utilities Commis- 
sion, municipal corporations operating municipally owned gas distribution 
systems, regional natural gas districts organized and operated pursuant to 
Article 28 of Chapter 160A of the General Statutes, and public housing 
authorities and any person operating apartment complexes or mobile home 
parks that distribute or submeter natural gas to their tenants. This section 
does not confer any other jurisdiction over municipally owned gas distribution 
systems, regional natural gas districts, public housing authorities or persons 
operating apartment complexes or mobile home parks. (1967, c. 1134, s. 1; 
1969, c. 646; 1971, cc. 549, 1145; 1979, c. 269, s. 1; 1989, c. 481, ss. 1, 2; 1993, 
c. 189, s. 1; 1997-426, s. 9.) 

§ 62-51. To inspect books and records of corporations 
affiliated with public utilities. 

Members of the Commission, Commission staff, and public staff are hereby 
authorized to inspect the books and records of corporations affiliated with 
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public utilities regulated by the Utilities Commission under the provisions of 
this Chapter, including parent corporations and subsidiaries of parent corpo- 
rations. This authorization shall extend to all reasonably necessary inspection 
of all books and records of account and agreements and transactions between 
public utilities doing business in North Carolina and their affiliated corpora- 
tions where such records relate either directly or indirectly to the provision of 
intrastate service by the utility. The right to inspect such books and records 
shall apply both to books and records in the State of North Carolina and such 
books and records located outside of the State of North Carolina. If any such 
affiliated corporation shall refuse to permit such inspection of its books and 
records and its transactions with public utilities doing business in North 
Carolina, the Utilities Commission is empowered to order the public utility 
regulated in North Carolina to show cause why it should not secure from its 
affiliated corporation such books and records for inspection in North Carolina 
or why their franchise to operate as a public utility in North Carolina should 
not be cancelled. (1969, c. 764, s. 1; 1977, c. 468, s. 12.) 

CASE NOTES 

Broad Authority to Inspect and Investi- 
gate. — Within its proper rate-making author- 
ity, the Commission is expressly authorized to 
inspect the books and records of affiliated com- 
panies and to investigate contracts and prac- 
tices between the petitioning utility and its 
affiliated companies, including parent corpora- 
tions and subsidiaries of parent corporations. 
The authority of the Commission to inspect 
books and records and to make investigations 
into transactions between affiliates, as con- 

ferred by this section, is quite broad. State ex 
rel. Utils. Comm’n v. Intervenor Residents, 305 
N.C. 62, 286 S.E.2d 770 (1982). 

This section cannot give the Utilities 
Commission jurisdiction over Bellsouth 
Advertising and Publishing Company. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 93 N.C. App: 260, 377 S.E:2d 772 
(1989), rev'd on other grounds, 326 N.C. 522, 
391 S.E.2d 487 (1990). 
Applied in State ex rel. Utils. Comm’n v. 

Edmisten, 299 N.C. 432, 263 S.E.2d 583 (1980). 
Stated in State ex rel. Utils. Comm'n v. 

General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972); State ex rel. Utils. Comm’n v. Interve- 
nor Residents, 52 N.C. App. 222, 278 S.E.2d 761 
(1981). 

§ 62-52. Interruption of service. 

The Utilities Commission may adopt appropriate rules and regulations 
which would allow public utilities to temporarily interrupt service when a 
structure is moved by the owner of such structure (or by a licensed mover 
authorized and acting on behalf of the owner) over or along public roads or 
streets and there are public utility facilities in place which would impede the 
movement of such structure. Such rules and regulations shall require: 

(1) The owner to demonstrate that the public health and safety of the 
utility's customers and that of the general public will not be affected 
by the interruption of such service, 

(2) That the inconvenience to said customers and the general public can 
be fully anticipated and reduced to a minimum, 

(3) The utility cooperate with the owner in furnishing information rela- 
tive to (1) and (2), and 

(4) An initial application fee be paid the utility toward its cost to be 
incurred in investigating and planning. 

Should the owner and the public utility be unable to agree on a practical 
procedure and/or the direction to follow in overcoming the impeding facilities 
in order that the public health and safety of the utility's customers and that of 
the general public will not be affected, then and in such event the owner may 
petition the Utilities Commission to require the utility to temporarily inter- 
rupt its service to its customers by disconnecting the impeding facilities, 
provided the owner can demonstrate to the satisfaction of the Commission that 
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the public health and safety of the utility's customers and that of the general 
public will not be affected by such interruption of service and that the public 
utility was unreasonable in the procedure, direction and cost proposed to the 
owner to overcome the impeding facility. 

In any event, the owner of said structure shall reimburse the utility its full 
cost involved in such disconnection and reconnection including but not limited 
to planning, engineering, notification and administrative costs, labor, material 
and equipment. Should the impeding facility be overcome other than by 
disconnection, the owner shall nevertheless reimburse the utility its full cost 
related thereto. (1981 (Reg. Sess., 1982), c. 1186, s. 1.) 

§ 62-53. Electric membership corporation subsidiaries. 

In addition to any other authority granted to the Commission in this 
Chapter, the Commission shall have the authority to regulate electric mem- 
bership corporations as provided in G.S. 117-18.1. (1999-180, s. 4.) 

Editor’s Note. — Session Laws 1999-180, s. ities the Commission has conducted pursuant 
7 provides that four years after this act (S.L. to the provisions of this act. The report shall 
1999-180) becomes law (June 16, 1999), the contain the Utilities Commission’s recommen- 
Utilities Commission shall report to the Joint dations, if any, with regard to any action to be 
Legislative Utility Review Committee on activ- taken by the General Assembly. 

§ 62-54. Notification of opportunity to object to telephone 
solicitation. 

The Commission shall require each local exchange company to notify all 
persons who subscribe to residential service from that company of the 
provisions of G.S. 75-30.1, of the federal laws allowing consumers to object to 
receiving telephone solicitations, and of programs made available by private 
industry that allow consumers to have their names removed from 
telemarketing lists, by enclosing that information, at least annually, in every 
telephone bill mailed to residential customers. The Commission shall also 
ensure that this information is printed in a clear, conspicuous manner in the 
consumer information pages of each telephone directory distributed to resi- 
dential customers. (2000-161, s. 3.) 

Editor’s Note. — Session Laws 2000-161, s. Session Laws 2000-161, s. 3, enacted this 

4, made this section effective October 1, 2000, section as § 62-53. It was recodified as this 
and applicable to telephone calls made and to _ section at the direction of the Revisor of Stat- 
telephone directories printed on or after that utes. 
date. 

$$ 62-55 through 62-59: Reserved for future codification purposes. 

ARTICLE 4. 

Procedure before the Commission. 

§ 62-60. Commission acting in judicial capacity; adminis- 
tering oaths and hearing evidence; decisions; 
quorum. 

For the purpose of conducting hearings, making decisions and issuing 
orders, and in formal investigations where a record is made of testimony under 
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oath, the Commission shall be deemed to exercise functions judicial in nature 
and shall have all the powers and jurisdiction of a court of general jurisdiction 
as to all subjects over which the Commission has or may hereafter be given 
jurisdiction by law. The commissioners and members of the Commission’s staff 
designated and assigned as examiners shall have full power to administer 
oaths and to hear and take evidence. The Commission shall render its 
decisions upon questions of law and of fact in the same manner as a court of 
record. A majority of the commissioners shall constitute a quorum, and any 
order or decision of a majority of the commissioners shall constitute the order 
or decision of the Commission, except as otherwise provided in this Chapter. 
4g) 989.8. 1- 1963)"c. 1165: 8: 1.) 

Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 
(1971). 

CASE 

This section does not give the Commis- 
sion the authority to determine the consti- 
tutionality of the legislation. State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass’n, 336 N.C. 657, 446 S.E.2d 332 (1994). 
Commission Is Administrative Agency 

with Powers of a Dual Nature. — The Util- 
ities Commission, a creature of the General 
Assembly, is an administrative agency of the 
State, with such powers and duties as are given 
it by this Chapter. These powers and duties are 
of a dual nature — supervisory or regulatory, 
and judicial. State ex rel. N.C. Utils. Comm’n v. 
Atlantic Greyhound Corp., 224 N.C. 293, 29 
S.E.2d 909 (1944); Utilities Comm’n v. Atlantic 
Greyhound Corp., 224 N.C. 672, 32 S.E.2d 23 
(1944). 
The rate making activities of the Com- 

mission are a legislative function. State ex 
rel. Utils. Comm’n v. Edmisten, 294 N.C. 598, 
242 S.E.2d 862 (1978). 
Rule Making Is a Legislative Function. 

— Rule making is an exercise of the delegated 
legislative authority of the Commission, under 
§§ 62-30 and 62-31, to supervise and control 

the public utilities of this State and to make 
reasonable rules and regulations to accomplish 
that end. State ex rel. Utils. Comm’n v. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 
When the Commission is conducting a 

hearing, it is acting in a judicial capacity 
and shall render its decision upon questions of 
law and of fact in the same manner as a court of 
record. State ex rel. Utils. Comm’n v. Town of 
Pineville, 13 N.C. App. 663, 187 S.E.2d 473 
972): 
As to Commission’s having powers of 

court of general jurisdiction as to certain 
matters, see State ex rel. N.C. Utils. Comm’n v. 
Atlantic Greyhound Corp., 224 N.C. 293, 29 
S.E.2d 909 (1944); Utilities Comm’n v. Atlantic 
Greyhound Corp., 224 N.C. 672, 32 S.E.2d 23 
(1944), 

NOTES 

Commission Is Without Inherent Pow- 
ers of Appellate Court. — The North Caro- 
lina Utilities Commission is a court of general 
jurisdiction only as to subjects embraced within 
this Chapter. It is a court of original jurisdiction 
and does not possess the inherent powers of an 
appellate court. State ex rel. N.C. Utils. 
Comm'n v. Norfolk S. Ry., 224 N.C. 762, 32 
S.E.2d 346 (1944). 

Liberality and informality are essential 
to the workings of the Commission. State 
ex rel. Utils. Comm’n v. Carolinas Comm. for 
Indus. Power Rates & Area Dev., Inc., 257 N.C. 

560, 126 S.E.2d 325 (1962). 
Ordinarily, the procedure before the 

Commission is more or less informal, and 

is not as strict as in superior court, nor is it 
confined by technical rules. State ex rel. Utils. 
Comm’n v. Carolinas Comm. for Indus. Power 
Rates & Area Dev., Inc., 257 N.C. 560, 126 

S.E.2d 325 (1962); State ex rel. N.C.. Utils. 

Comm’n v. Western Carolina Tel. Co., 260 N.C. 

369, 132 S.E.2d 873 (1963); State ex rel. Utils. 
Comm’n v. M.L. Hatcher Pickup & Delivery 
Servs., Inc., 48 N.C. App. 115, 268 S.E.2d 851 
(1980). 

The Commission is required by § 62-65 (a) in 

deciding on an application for a certificate of 
public convenience and necessity to apply the 
rules of evidence applicable in civil actions in 
the superior court “insofar as practicable.” This 
section provides that the Commission shall 
render its decision “in the same manner as a 
court of record.” The procedure before the Com- 
mission is, however, not as formal as that in 
litigation conducted in the superior court. State 
ex rel. Utils. Comm’n v. Carolina Tel. & Tel. Co., 
267 N.C. 257, 148 S.E.2d 100 (1966). 

Since the regulation of public utilities is a 
continuing and continuous process as to each 
utility, procedure before the Commission must 
be more or less informal and not confined by 
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technical rules, in order that regulation may be 
consistent with changing conditions. State ex 
rel. Utilities Comm’n v. Associated Petro. Car- 
riers, 13 N.C. App. 554, 186 S.E.2d 612 (1972), 
cert. denied, 281 N.C. 158, 188 S.E.2d 364 

(1972). 
Great liberality is indulged in pleadings 

in proceedings before the Commission, and the 
technical and strict rules of pleading applicable 
in ordinary court proceedings do not apply. 
State ex rel. Utils. Comm’n v. Carolinas Comm. 
for Indus. Power Rates & Area Dev., Inc., 257 
N.C. 560, 126 S.E.2d 325 (1962). 
Substance and not form is controlling. 

State ex rel. Utils. Comm’n v. Carolinas Comm. 
for Indus. Power Rates & Area Dev., Inc., 257 
N.C. 560, 126 S.E.2d 325 (1962); State ex rel. 
N.C. Utils. Comm’n v. Western Carolina Tel. 
Co., 260 N.C. 369, 182 S.E.2d 873 (1963). 
Commission may enlarge or restrict the 

inquiry before it unless a party is clearly 
prejudiced thereby. State ex rel. Utils. 
Comm’n v. Carolinas Comm. for Indus. Power 
Rates & Area Dev., Inc., 257 N.C. 560, 126 
S.E.2d 325 (1962); State ex rel. Utilities 

Comm’n v. Associated Petro. Carriers, 13 N.C. 
App. 554, 186 S.E.2d 612 (1972), cert. denied, 
281 N.C. 158, 188 S.E.2d 364 (1972). 

Issues of Fact Not to Be Decided Before 
All Evidence Is Offered. — It is erroneous if 
controverted questions of fact, or issues of fact, 
are decided by the Commission before all of the 
competent evidence of the parties is offered 
with respect thereto. State ex rel. Utils. 
Comm’n v. Town of Pineville, 13 N.C. App. 663, 
187 S.E.2d 473 (1972). 
Findings Must Be Supported by Compe- 

tent Evidence. — Since the Commission is 
required to render its decisions upon questions 
of law and of fact in the same manner as a court 
of record, its findings must be, as a matter of 
law, supported by competent evidence. State ex 
rel. Utils. Comm’n v. Rail Common Carriers, 42 
N.C. App. 314, 256 S.E.2d 508 (1979). 
Finding May Be Based on “Late” Exhib- 

its. — The statutes prescribing the procedure 
for hearings before the Commission do not 
forbid it to make a finding, as to the capacity 
and ability of an applicant for a certificate of 
public convenience and necessity to serve, upon 
the basis of facts arising between the conclu- 
sion of the hearing and the entry of the order, 
when those facts are shown by “late” exhibits, 
otherwise competent, and when the adverse 
party has had adequate notice that such exhib- 
its have been filed with the Commission for 
inclusion in the record. State ex rel. Utils. 
Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 
257, 148 S.E.2d 100 (1966). 
Findings of Fact Not Disagreed with in 

Other Opinions as Those of Commission. 
— Where neither of the two concurring opin- 
ions nor the two dissenting opinions indicated 
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any disagreement with any of the findings of 
fact stated in the opinion of another commis- 
sioner, and the opinion of no other commis- 
sioner suggested any other findings of fact, the 
findings of fact so stated in the opinion of the 
commissioner were, therefore, concurred in by 
a majority, if not all of the members of the 
Commission, and were, therefore, the findings 
of the Commission. State ex rel. Utils. Comm’n 
v. Carolina Tel. & Tel. Co., 267 N.C. 257, 148 

- §.E.2d 100 (1966). 
Different Reasons Given by Concurring 

Commissioners Are Not Grounds for Re- 
versal. — When this section and § 62-79(a) 

are construed together, as they must be, it is 
apparent that the General Assembly did not 
intend that an order of the Commission con- 
curred in by the majority of its members, based 
upon findings of fact concurred in by a majority 
of its members, might be reversed solely be- 
cause the members of the concurring majority 
chose different rules, or supposed rules, of law 
as support for their decision and order. The 
diversity of the reasons given by the three 
commissioners who join in an ultimate decision 
and order are not a sufficient ground for its 
reversal. State ex rel. Utils. Comm’n v. Carolina 
Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 100 
(1966). 
Order in Opinion Concurred In by Ma- 

jority Is Order of Commission. — Where a 
majority of the commissioners concurred in the 
order set forth in the opinion by one of them, it 
was the order of the Commission. State ex rel. 
Utils. Comm’n v. Carolina Tel. & Tel. Co., 267 
N.C. 257, 148 S.E.2d 100 (1966). 

If three commissioners concur, the order en- 
tered by them constitutes the order of the 
Commission. State ex rel. Utils. Comm’n v. 
Carolina Tel. & Tel. Co., 21 N.C. App. 251, 204 
S.E.2d 181 (1974). 
But all commissioners concurring must 

have heard evidence. State ex rel. Utils. 
Comm’n v. Carolina Tel. & Tel. Co., 21 N.C. App. 
251, 204 S.E.2d 181 (1974). 

It seems inconceivable that the General As- 
sembly intended that when a matter was heard 
by a hearing division, if “as many as three 
commissioners hearing the case approved the 
recommended order,” as provided by § 62-76, 
the order should become a final order, but that 

the Commission, when a matter was heard 
before it, could issue a final order when only 
one of the commissioners who heard the case 
approved the order. State ex rel. Utils. Comm’n 
v. Carolina Tel. & Tel. Co., 21 N.C. App. 251, 
204 S.E.2d 181 (1974). 
Order Approved by Only One Commis- 

sioner Not Final. — An order was held to be a 
recommended order and not a final order where 
only one of the three commissioners who had 
heard the evidence in a hearing before the 
Commission participated in approving the or- 
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der. State ex rel. Utils. Comm’n v. Carolina Tel. 
& Tel. Co., 21 N.C. App. 251, 204 S.E.2d 181 
(1974). 
Res Judicata. — Only specific questions 

actually heard and finally determined by the 
Commission in its judicial character are res 
judicata, and then only as to the parties to the 
hearing. State ex rel. Utils. Comm’n v. Caroli- 
nas Comm. for Indus. Power Rates & Area Dev., 
Inc., 257 N.C. 560, 126 S.E.2d 325 (1962). 

Actions of an administrative agency which 
involve the exercise of a legislative rather than 
a judicial function are not res judicata. Exer- 
cises of the Commission’s rule making power, 
therefore, are not governed by the principles of 
res judicata and are reviewable by the Supreme 
Court in later appeals of closely related mat- 
ters. State ex rel. Utils. Comm’n v. Edmisten, 
294 N.C. 598, 242 S.E.2d 862 (1978). 
Deferring Use of Increased Rates Pend- 

ing Investigation. — After rates for certain 
intrastate shipments had been duly established 
by the Utilities Commission, defendant sought 
to increase such rates by filing tariff schedules 
to that effect. The Commission, in a proceeding 
to which defendant was a party, by order of 
postponement, which was not objected to, de- 
ferred use of the new increased rates pending 
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investigation, and also directed that the rates 
previously fixed should not be changed by sub- 
sequent tariffs or schedules until this investi- 
gation and suspension proceeding had been 
disposed of, continuing the investigation from 
time to time at the request of defendant. It was 
held that such action of the Commission was 
binding on defendant. However, defendant was 
entitled to a reasonable time to comply with the 
order before penalties might be invoked. State 
ex rel. N.C. Utils. Comm’n v. Atlantic C.L.R.R., 

224 N.C. 2838, 29 S.E.2d 912 (1944). 

For cases construing § 1023 of the Con- 
solidated Statutes, containing similar pro- 
visions, see State ex rel. Caldwell v. Wilson, 

121 N.C. 425, 121 N.C. 480, 28 S.E. 554, 28 S.E. 
554 (1897); State ex rel. N.C. Utils. Comm’n v. 

Southern Ry., 151 N.C. 447, 66 S.E. 427 (1909); 
North Carolina Corp. Comm’n v. Winston-Sa- 
lem Southbound Ry., 170 N.C. 560, 87 S.E. 785 
(1917); State ex rel. Corp. Comm’n v. Southern 
Ry., 185 N.C. 435, 117 S.E. 563 (1923). 

Cited in State ex rel. Utils. Comm’n v. Em- 
pire Power Co., 112 N.C. App. 265, 435 S.E.2d 
553 (1993); State ex rel. Utils. Comm’n v. Public 

Staff-North Carolina Utils. Comm’n, 123 N.C. 

App. 623, 473 S.E.2d 661 (1996). 

§ 62-60.1. Commission to sit in panels of three. 

(a) The Utilities Commission shall sit in panels of three commissioners each 
unless the chairman by order shall set the proceeding for hearing by the full 
Commission. 

(b) Any order or decision made unanimously by a panel of three commis- 
sioners shall constitute the order or decision of the Commission, except as 
otherwise provided in this Chapter; provided, however, that upon motion of 
any three commissioners not sitting on the panel, made within 10 days of 
issuance of such order or decision of the panel, with notice to parties of record, 
the order or decision of the panel shall thereby be stayed and the full 
Commission shall review the order or decision of the panel and shall within 30 
days of said motion either affirm or modify the order or decision of the panel or 
remand the matter to the panel for further proceedings; provided that the 
foregoing shall not limit the right of parties to seek review of such order or 
decision under G.S. 62-90. 

(c) In the event an order or decision of the panel of three is not made 
unanimously, such order or decision shall be a recommended order only, 
subject to review by the full Commission, with all commissioners eligible to 
participate in the final arguments and decision. Review shall take place in 
accordance with the provisions of G.S. 62-78 and the Commission shall decide 
the matter in controversy and make appropriate order or decision thereon 
within 60 days of the date of the recommended order. If within the filing period 
specified by the panel no exception has been filed by a party, or if the 
Commission within the same period has not advised the parties that it will 
conduct a review upon its own motion, the recommended order or decision shall 
become the final order or decision of the Commission. Nothing in this section 
shall amend or repeal the provisions of G.S. 62-134. 
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(d) This section shall become effective July 1, 1975, and shall not affect the 
utilization of or the procedures outlined for utilization of a hearing commis- 
sioner or a hearing examiner as provided for elsewhere in Chapter 62. (1975, 
c. 243, s. 4; 1977, c. 468, s. 13.) 

CASE NOTES 

Cited in State ex rel. Utils. Comm’n v. 

Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 

§ 62-61. Witnesses; production of papers; contempt. 

The Commission shall have the same power to compel the attendance of 
witnesses, require the examination of persons and parties, and compel the 
production of books and papers, and punish for contempt, as by law is 
conferred upon the superior courts. (1949, c. 989, s. 1; 1963, c. 1165, s. 1.) 

Cross References. — As to contempt, see 
§ 5A-11 et seq. As to attendance of witnesses, 
see § 8-59 et seq. 

§ 62-62. Issuance and service of subpoenas. 

All subpoenas for witnesses to appear before the Commission, a division of 
the Commission or a hearing commissioner or examiner and notice to persons 
or corporations, shall be issued by the Commission or its chief clerk or a deputy 
clerk and be directed to any sheriff or other officer authorized by law to serve 
process issued out of the superior courts, who shall execute the same and make 
due return thereof as directed therein, under the penalties prescribed by law 
for a failure to execute and return the process of any court. The Commission 
shall have the authority to require the applicant for a subpoena for persons 
and documents to make a reasonable showing that the evidence of such 
persons or documents will be material and relevant to the issue in the 
proceeding. (1949, c. 989, s. 1; 1968, c. 1165, s. 1; 1995, c. 379, s. 14(c).) 

§ 62-63. Service of process and notices. 

The chief clerk, a deputy clerk, or any authorized agent of the Commission 
may serve any notice issued by it and his return thereof shall be evidence of 
said service; and it shall be the duty of the sheriffs and all officers authorized 
by law to serve process issuing out of the superior courts, to serve any process, 
subpoenas and notices issued by the Commission, and such officers shall be 
entitled to the same fees as are prescribed by law for serving similar papers 
issuing from the superior court. Service of notice of all hearings, investigations 
and proceedings by the Commission may be made upon any person upon whom 
a summons may be served in accordance with the provisions governing civil 
actions in the superior courts of this State, and may be made personally by an 
authorized agent of the Commission or by mailing in a sealed envelope, 
registered, with postage prepaid, or by certified mail. (1949, c. 989, s. 1; 1957, 
e112; s,2;.1963, ¢.1165;.s).1.) 

Cross References. — As to penalty imposed 
upon sheriff for failing to execute and return 
process, see § 162-14. 
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§ 62-64. Bonds. 

All bonds or undertakings required to be given by any of the provisions of 
this Chapter shall be payable to the State of North Carolina, and may be sued 
on as are other undertakings which are payable to the State. (1949, c. 989, s. 
1etObo 2G L165,,S, 1.) 

§ 62-65. Rules of evidence; judicial notice. 

(a) When acting as a court of record, the Commission shall apply the rules 
of evidence applicable in civil actions in the superior court, insofar as 
practicable, but no decision or order of the Commission shall be made or 
entered in any such proceeding unless the same is supported by competent 
material and substantial evidence upon consideration of the whole record. Oral 
evidence shall be taken on oath or affirmation. The rules of privilege shall be 
effective to the same extent that they are now or hereafter recognized in civil 
actions in the superior court. The Commission may exclude incompetent, 
irrelevant, immaterial and unduly repetitious or cumulative evidence. All 
evidence, including records and documents in the possession of the Commis- 
sion of which it desires to avail itself, shall be made a part of the record in the 
case by definite reference thereto at the hearing. Any party introducing any 
document or record in evidence by reference shall bear the expense of all copies 
required for the record in the event of an appeal from the Commission’s order. 
Every party to a proceeding shall have the right to call and examine witnesses, 
to introduce exhibits, to cross-examine opposing witnesses on any matter 
relevant to the issues, to impeach any witness regardless of which party first 
called such witness to testify and to rebut the evidence against him. If a party 
does not testify in his own behalf, he may be called and examined as if under 
cross-examination. 

(b) The Commission may take judicial notice of its decisions, the annual 
reports of public utilities on file with the Commission, published reports of 
federal regulatory agencies, the decisions of State and federal courts, State and 
federal statutes, public information and data published by official State and 
federal agencies and reputable financial reporting services, generally recog- 
nized technical and scientific facts within the Commission’s specialized knowl- 
edge, and such other facts and evidence as may be judicially noticed by justices 
and judges of the General Court of Justice. When any Commission decision 
relies upon such judicial notice of material facts not appearing in evidence, it 
shall be so stated with particularity in such decision and any party shall, upon 
petition filed within 10 days after service of the decision, be afforded an 
opportunity to contest the purported facts noticed or show to the contrary in a 
rehearing set with proper notice to all parties; but the Commission may notify 
the parties before or during the hearing of facts judicially noticed, and afford 
at the hearing a reasonable opportunity to contest the purported facts noticed, 
or show to the contrary. (1949, c. 989, s. 1; 1959, c. 639, s. 2; 1963, c. 1165, s. 1; 
1973, c. 108, s. 21.) 

Cross References. — As torules of evidence istrative evidence rules, see 49 N.C.L. Rev. 635 

generally, see § 8C-1 et seq. (1971). 
Legal Periodicals. — For article on admin- 

CASE NOTES 

Informality of Procedure.— The Commis- dence applicable in civil actions in the superior 
sion is required by subsection (a) in deciding on court “insofar as practicable.” Section 62-60 
an application for a certificate of public conve- provides that the Commission shall render its 
nience and necessity to apply the rules of evi- decision “in the same manner as a court of 
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record.” The procedure before the Commission 

is, however, not as formal as that in litigation 
conducted in the superior court. State ex rel. 

Utils. Comm’n v. Carolina Tel. & Tel. Co., 267 
N.C. 257, 148 S.E.2d 100 (1966). 

Procedure before the Commission in the trial 
of utilities matters, and particularly in the 
admission of evidence, is not so formal as liti- 
gation conducted in the superior court. State ex 
rel. Utils. Comm’n v. Springdale Estates Ass’n, 
46 N.C. App. 488, 265 S.E.2d 647 (1980). 
Admissibility of Annual Reports of Mu- 

nicipalities. — In a proceeding by a utility for 
an increase in rates, wherein municipalities 
engaged in resale of electrical energy pur- 
chased from the utility protested against the 
proposed schedules of the utility, copies of an- 
nual reports of the municipality to the Commis- 
sion pursuant to statute, which showed profits 
made by the municipalities from resale of elec- 
trical energy, were admissible in evidence on 
the question of whether the proposed schedules 
were fair and equitable as between groups or 
classifications to be served under such sched- 
ules. State ex rel. N.C. Utils. Comm’n v. Munic- 
ipal Corps., 243 N.C. 193, 90 S.E.2d 519 (1955). 
Admissibility of Evidence of Rates 

Charged by Another Utility. — In a proceed- 
ing by a utility for a rate increase, the Commis- 
sion properly excluded evidence of rates 
charged by another utility in the same area as 
that involved in the proceeding, in the absence 
of evidence as to the relative cost conditions of 
the two utilities. State ex rel. N.C. Utils. 
Comm’n v. Municipal Corps., 243 N.C. 193, 90 
9.E.2d 519 (1955). 
Evidence Held Sufficient. — The Commis- 

sion heard ample evidence to support its find- 
ing that the introduction of natural gas facili- 
ties into unserved areas would assist in the 
economic development of those areas. State ex 
rel. Utils. Comm’n v. Carolina Util. Customers 
Ass’n, 336 N.C. 657, 446 S.E.2d 332 (1994). 
Admission of Expert-Opinion Evidence. 

— In a rule making proceeding, the Utilities 
Commission did not err in admitting expert 
opinion evidence without a specific finding that 
the witness was an expert, since the admission 
of the evidence over objection and the denial of 
a motion to strike constituted the Commission’s 
ruling that the witness was qualified as an 
expert. State ex rel. Utilities Comm’n v. Associ- 
ated Petro. Carriers, 13 N.C. App. 554, 186 
S.E.2d 612 (1972), cert. denied, 281 N.C. 158, 
188 S.E.2d 364 (1972). 
Findings May Be Based on “Late” Exhib- 

its. — The statutes prescribing the procedure 
for hearings before the Commission do not 
forbid it to make a finding, as to the capacity 
and ability of an applicant for a certificate of 
public convenience and necessity to serve, upon 
the basis of facts arising between the conclu- 
sion of the hearing and the entry of the order, 

CH. 62. PUBLIC UTILITIES §62-65 

when those facts are shown by “late” exhibits, 
otherwise competent, and when the adverse 
party has had adequate notice that such exhib- 
its have been filed with the Commission for 
inclusion in the record. State ex rel. Utils. 
Comm’n vy. Carolina Tel. & Tel. Co., 267 N.C. 
257, 148 S.E.2d 100 (1966). 

Judicial Notice of Financial Data. — Al- 
though the record before the Commission did 
not include testimony or documentary evidence 
as to the earnings of the 24 electric utilities 
whose earnings were shown in Moody’s Invest- 
ment Service, subsection (b) expressly autho- 
rizes the Commission to take judicial notice of 
data published by reputable financial reporting 
services, so that there was no error in the 
consideration of this data by the Commission in 
determining a fair rate of return to be allowed 
the utility. State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 575, 232 S.E.2d 177 (1977). 

Judicial Notice of Industry Trend. — The 
Utilities Commission did not act arbitrarily in 
judicially noticing the current restructuring 
trend in the electric utility industry, where the 
reality of this trend was not subject to reason- 
able dispute because it was generally known 
within the industry. State ex rel. Utils. Comm’n 
v. Carolina Indus. Group For Fair Util. Rates, 
130 N.C. App. 636, 503 S.E.2d 697 (1998), cert. 
denied, 349 N.C. 377 (1998). 
Burden of Proof. — In the hearing before 

the Utilities Commission, the burden was on 
the applicant to offer competent, material and 
substantial evidence in support of his applica- 
tion for modification of his existing franchise. 
State ex rel. Utils. Comm’n v. Great S. Trucking 
Co., 223 N.C. 687, 28 S.E.2d 201 (1943); State 
ex rel. Utils. Comm’n v. Ray, 236 N.C. 692, 73 
S.E.2d 870 (1953). 
The “whole record test” set forth in this 

section requires the Commission’s order to be 
affirmed if, upon consideration of the whole 
record as submitted, the facts found by the 
Commission are supported by competent, ma- 
terial and substantial evidence, taking into 
account any contradictory evidence or evidence 
from which conflicting inferences could be 
drawn. State ex rel. Utils. Comm’n v. 
Springdale Estates Ass’n, 46 N.C. App. 488, 265 
S.E.2d 647 (1980). , 
“Substantial evidence” is such relevant 

evidence as a reasonable mind might accept as 
adequate to support a conclusion. State ex rel. 
Utils. Comm’n v. Springdale Estates Ass’n, 46 
N.C. App. 488, 265 S.E.2d 647 (1980). 
Quoted in State ex rel. Utils. Comm’n v. 

Atlantic C.L.R.R., 268 N.C. 242, 150 S.E.2d 386 
(1966); State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 337 N.C. 236, 446 S.E.2d 
348 (1994). 
Cited in State ex rel. Utils. Comm’n v. Nello 

L. Teer Co., 266 N.C. 366, 146 S.E.2d 511 
(1966); State ex rel. Utils. Comm’n v. Duke 
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Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974); Customers Ass’n, 348 N.C. 452, 500 S.E.2d 693 
State ex rel. Utils. Comm’n v. Carolina Util. (1998). 

§ 62-66. Depositions. 

The Commission or any party to a proceeding may take and use depositions 
of witnesses in the same manner as provided by law for the taking and use of 
depositions in civil actions in the superior court. (1949, c. 989, s. 1; 1963, c. 
1165, s. 1.) 

§ 62-67: Repealed by Session Laws 1981, c. 193, s. 1. 

§ 62-68. Use of affidavits. 

At any time, 10 or more days prior to a hearing or a continued hearing, any 
party or the Commission may send by registered or certified mail or deliver to 
the opposing parties a copy of any affidavit proposed to be used in evidence, 
together with the notice as herein provided. Unless an opposing party or the 
Commission at least five days prior to the hearing, if the affidavit and notice 
are received at least 20 days prior to such hearing, otherwise at any time prior 
to or during such hearing, sends by registered or certified mail or delivers to 
the proponent a request to cross-examine the affiant at the hearing, the right 
to cross-examine such affiant is waived and the affidavit, if introduced in 
evidence, shall be given the same effect as if the affiant had testified orally. If 
an opportunity to cross-examine an affiant at the hearing is not afforded after 
request therefor is made as herein provided, the affidavit shall not be received 
in evidence. The notice accompanying the affidavit shall set forth the name and 
address of the affiant and shall contain a statement that the affiant will not be 
called to testify orally and will not be subject to cross-examination unless the 
opposing parties or the Commission demand the right of cross-examination by 
notice mailed or delivered to the proponent at least five days prior to the 
hearing if the notice and affidavit are received at least 20 days prior to such 
hearing, otherwise at any time prior to or during such hearing. (1949, c. 989, 
peter e Cento 2 Se 3°01 963)c; 1165; 8.1.) 

Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 

(1971). 

§ 62-69. Stipulations and agreements; prehearing confer- 
ence. 

(a) In all contested proceedings the Commission, by prehearing conferences 
and in such other manner as it may deem expedient and in the public interest, 
shall encourage the parties and their counsel to make and enter stipulations of 
record for the following purposes: 

(1) Eliminating the necessity of proof of all facts which may be admitted 
and the authenticity of documentary evidence, 

(2) Facilitating the use of exhibits, and 
(3) Clarifying the issues of fact and law. 

The Commission may make informal disposition of any contested proceeding 
by stipulation, agreed settlement, consent order or default. 

(b) Unless otherwise provided in the Commission’s rules of practice and 
procedure, such prehearing conferences may be ordered by the Commission or 
requested by any party to a proceeding in substantially the same manner, and 
with substantially the same subsequent procedure, as provided by law for the 
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conduct of pretrial hearings in the superior court. (1949, c. 989;'s. dy" L963" ec. 
loos nie) 

CASE NOTES 

Adoption of Nonunanimous Stipulation. | stantial evidence on the record that the pro- 
— The Utilities Commission may adopt the posal is just and reasonable to all parties in 
recommendations or provisions of a _ light of all the evidence presented. State ex rel. 
nonunanimous stipulation as long as the Com- Utils. Comm’n v. Carolina Util. Customers 
mission sets forth its reasoning and makes its Ass’n, 348 N.C. 452, 500 S.E.2d 693 (1998). 
own independent conclusion supported by sub- 

§ 62-70. Ex parte communications. 

(a) In all matters and proceedings pending on the Commission’s formal 
docket, with adversary parties of record, all communications or contact of any 
nature whatsoever between any party and the Commission or any of its 
members, or any hearing examiner assigned to such docket, whether verbal or 
written, formal or informal, which pertains to the merits of such matter or 
proceeding, shall be made only with full knowledge of, or notice to, all other 
parties of record. All parties shall have an opportunity to be informed fully as 
to the nature of such communication and to be present and heard with respect 
thereto. In all matters and proceedings which are judicial in nature, it is the 
specific intent of this section that all members of the Commission shall conduct 
all trials, hearings and proceedings before them in the manner and in 
accordance with the judicial standards applicable to judges of the General 
Court of Justice, as provided in Chapter 7A of the General Statutes, and upon 
the initiation of any such proceedings, and particularly during the trial or 
hearing thereof, there shall be no communications or contacts of any nature, 
including telephone communications, written correspondence, or direct office 
conferences, between any party or such party’s attorney and any member of the 
Commission or any hearing examiner, without all other parties to such 
proceeding having full notice and opportunity to be present and heard with 
respect to any such contact or communication. 
Any commissioner who knowingly receives any such communication or 

contact during such proceeding and who fails promptly to report the same to 
the Attorney General, or who otherwise violates any of the provisions of this 
subsection shall be liable to impeachment. Any examiner who knowingly 
receives any such communication or contact during such proceeding and who 
fails promptly to report the same to the Attorney General or who otherwise 
violates any of the provisions of this subsection shall be subject to dismissal 
from employment for cause. 

(b) In the event any such communication or contact shall be received by the 
Commission or any commissioner or any hearing examiner assigned to such 
docket without such knowledge or notice to all other parties, the Commission 
shall immediately cause a formal record of such violation to be made in its 
docket and thereafter no ruling or decision shall be made in favor of such 
violating party until the aggrieved party shall waive such violation or the 
Commission shall find as a fact that such party was not prejudiced thereby or 
that any such prejudice, if present, has been removed. 

(c) Any contacts or communications made in violation of this section which 
are not recorded by the Commission may be recorded by notice to the 
Commission by any aggrieved party and, unless the Commission shall find 
that such violation did not in fact occur, such recording shall have the same 
effect as if done by the Commission. 
_(d) In matters not under this section, the Commission may secure informa- 

tion and receive communications ex parte, it being the purpose of this section 
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to protect adversary interests where they exist but not otherwise to restrict 
unduly the administrative and legislative functions of the Commission. 

(e) This section shall not modify any notice required in the case of pleadings 
and proceedings which are subject to other requirements of notice to parties of 
record, whether by statute or by rule of the Commission, and the Commission 
may adopt reasonable rules to coordinate this section with such other require- 
ments. 

(f) In addition to the foregoing provisions regarding contacts with members 
of the Commission and hearing examiners, if any party of record, including the 
assistant attorney general when he is a party, confers with or otherwise 
contacts any staff personnel employed by the Commission regarding the merits 
of a pending proceeding, the staff employee shall promptly forward by regular 
mail a memorandum of the date and general subject matter of such contact to 
all other parties of record to the proceeding. 

(g) Notwithstanding the foregoing, no communication by a public utility or 
by the public staff regarding the level of rates specifically proposed to be 
charged by a public utility shall be made or directed to the Commission, a 
member of the Commission, or hearing examiner, except in the form of written 
tariff, petition, application, pleading, written response, written recommenda- 
tion, recorded conference, intervention, answer, pleading, sworn testimony and 
related exhibits, oral argument on the record, or brief. Willful violations of the 
provisions of this section on the part of any public utility shall subject such 
public utility to the penalties provided in G.S. 62-310(a). Willful violations of 
the provisions of this section by a member of the public staff shall subject such 
person to dismissal for cause. (1963, c. 1165, s. 1; 1977, c. 468, s. 14; 1979, c. 
332, s. 2.) 

CASE NOTES 

Applied in State ex rel. Utils. Comm’n v. 
Village of Pinehurst, 99 N.C. App. 224, 393 
S.E.2d 111 (1990). 

§ 62-71. Hearings to be public; record of proceedings. 

(a) All formal hearings before the Commission, a panel of three commission- 
ers, a commissioner or an examiner shall be public, and shall be conducted in 
accordance with such rules as the Commission may prescribe. A full and 
complete record shall be kept of all proceedings on any formal hearing, and all 
testimony shall be taken by a reporter appointed by the Commission. Any 
party to a proceeding shall be entitled to a copy of the record or any part thereof 
upon the payment of the reasonable cost thereof as determined by the 
Commission. 

(b) The Commission in its discretion may approve stenographic or mechan- 
ical methods of recording testimony, or a combination of such methods, and a 
transcript of any such record shall be valid for all purposes, subject to protest 
and settlement by the Commission. 

(c) The Commission is authorized to provide daily transcripts of testimony 
in cases of substantial public interest and in other cases where time is an 
important factor to the parties involved. 

(d) The Commission shall have authority to contract with or employ on a 
temporary basis, when deemed necessary by the chairman of the Commission, 
court reporters in addition to those employed on a full-time basis by the 
Commission, for the purpose of recording and transcribing testimony given at 
hearings before the Commission involving any Class A or B utility. The 
Commission is authorized to charge the cost of employing such court reporters 
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directly to the involved utility or utilities. (1949, c. 989, s. 1; 1963, c. 1165, s. 1; 
1975, c. 243, s. 9; 1981, c. 1022.) 

CASE NOTES 

Formal Hearing. — An informal conference 
between members of the Commission and rep- 
resentatives of the utility involved in a rate 
proceeding, which was called at the suggestion 
of the Commission, and which involved only a 
single question as to whether the protesting 
municipalities having industrial users could 

secure an industrial rate, and at which confer- 

ence no testimony and no record was taken, 
was not a formal hearing within the meaning of 
this section. State ex rel. N.C. Utils. Comm’n v. 
Municipal Corps., 248 N.C. 193, 90 S.E.2d 519 
(1955). 

§ 62-72. Commission may make rules of practice and pro- 
cedure. 

Except as otherwise provided in this Chapter, the Commission is authorized 
to make and promulgate rules of practice and procedure for the Commission 
hearings. (1949, c..989, s: 1; 1963, c. 1165, s. 1.) 

Legal Periodicals. — For article on admin- 
istrative evidence rules, see 49 N.C.L. Rev. 635 

(1971). 

CASE NOTES 

In the absence of statutory inhibition, 
the Commission may regulate its own pro- 
cedure within broad limits, and may prescribe 
and adopt reasonable rules and regulations 
with respect thereto, provided such rules are 
consistent with the statutes governing its ac- 
tions. State ex rel. Utils. Comm’n v. Carolinas 
Comm. for Indus. Power Rates & Area Dev., 
Inc., 257 N.C. 560, 126 S.E.2d 325 (1962); State 
ex rel. N.C. Utils. Comm’n v. Western Carolina 
Tel. Co., 260 N.C. 369, 132 S.E.2d 873 (1963). 

Rules Must Not Be Contrary to Statutes. 
— While the power of the legislature to dele- 
gate authority to an administrative agency of 
the State to prescribe rules and regulations for 
the due and orderly performance of its public 
functions is unquestioned, this does not autho- 
rize the formulation of rules contrary to the 
statute. State ex rel. N.C. Utils. Comm’n v. 
Atlantic C.L.R.R., 224 N.C. 283, 29 S.E.2d 912 
(1944). 
Waiver or Suspension of Rules. — The 

Commission may adopt its own rules governing 
pleadings, and has the power to waive or sus- 

pend the rules. State ex rel. Utils. Comm’n v. 
Carolinas Comm. for Indus. Power Rates & 
Area Dev., Inc., 257 N.C. 560, 126 S.E.2d 325 

(1962). 
As to challenge to validity of rules by 

appeal under former law, see State ex rel. 
N.C. Utils. Comm’n y. Atlantic Greyhound 
Corp., 224 N.C. 293, 29 S.E.2d 909 (1944); 
Utilities Comm’n v. Atlantic Greyhound Corp., 
224 N.C, 672, 32 S.E.2d 23 (1944). 
Power to Grant Continuance or Extend 

Hearing. — The Commission may regulate its 
own procedure within broad limits and that it 
may suspend or waive its rules. Thus, the 
commission has the power, within its discre- 
tion, to grant a continuance or extend a hear- 
ing. State ex rel. Utils. Comm’n v. Conservation 
Council, 64 N.C. App. 266, 307 S.E.2d 375 
(1983), modified on other grounds on rehearing, 
66 N.C. App. 456, 311 S.E.2d 617, rev’d in part, 
312 N.C. 59, 320 S.E.2d 679 (1984). 

Cited in State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 

§ 62-73. Complaints against public utilities. 
Complaints may be made by the Commission on its own motion or by any 

person having an interest, either direct or as a representative of any persons 
having a direct interest in the subject matter of such complaint by petition or 
complaint in writing setting forth any act or thing done or omitted to be done 
by any public utility, including any rule, regulation or rate heretofore estab- 
lished or fixed by or for any public utility in violation of any provision of law or 

170 



§62-73 ART. 4. PROCEDURE BEFORE THE COMMISSION §62-73 

of any order or rule of the Commission, or that any rate, service, classification, 
rule, regulation or practice is unjust and unreasonable. Upon good cause 
shown and in compliance with the rules of the Commission, the Commission 
shall also allow any such person authorized to file a complaint, to intervene in 
any pending proceeding. The Commission, by rule, may prescribe the form of 
complaints filed under this section, and may in its discretion order two or more 
complaints dealing with the same subject matter to be joined in one hearing. 
Unless the Commission shall determine, upon consideration of the complaint 
or otherwise, and after notice to the complainant and opportunity to be heard, 
that no reasonable ground exists for an investigation of such complaint, the 
Commission shall fix a time and place for hearing, after reasonable notice to 
the complainant and the utility complained of, which notice shall be not less 
than 10 days before the time set for such hearing. (1949, c. 989, s. 1; 1963, c. 
1165, s. 1.) 

CASE NOTES 

In determining the scope of the Commis- 
sion’s authority, the emphasis should be 
placed on the public utility function rather than 
a literal reading of the statutory definition of 
“public utility,” and the statutory definition 
should not be read so narrowly as to preclude 
commission jurisdiction over a function which 
is required to provide adequate service to the 
subscribers. State ex rel. Utils. Comm'n v. 
Southern Bell Tel. & Tel. Co., 326 N.C. 522, 391 
S.E.2d 487 (1990). 

In a complaint case the field of inquiry is 
limited to the comparatively narrow question 
of fair treatment to a group or to a class. State 
ex rel. Utils. Comm’n v. County of Harnett, 30 
N.C. App. 24, 226 S.E.2d 515 (1976). 
As to standing of manufacturer and dis- 

tributor of plastic telephone directory 
covers to complain and appeal, see State ex 
rel. Utils. Comm’n y. National Merchandising 
Corp., 288 N.C. 715, 220 S.E.2d 304 (1975). 
Evidence of Actual Costs of Shipments 

by Protestant Not Required. — In a com- 
plaint proceeding to determine the reasonable- 
ness of proposed increased intrastate rates for 
the shipment of crude earth by rail, respondent 
railroads were not required to present evidence 
of actual costs of shipments by protestant brick 
company between its mine and its manufactur- 
ing plant, since the appropriate group or class 
for the Utilities Commission’s consideration 
was not protestant as an individual shipper at 
a certain mileage level, but all present and 
future shippers of crude earth who would be 
affected by the scale of rates. State ex rel. Utils. 
Comm'n v. Boren Clay Prods. Co., 48 N.C. App. 
263, 269 S.E.2d 234, cert. denied, 301 N.C. 531, 
273 S.E.2d 461 (1980). 
The Utilities Commission was without 

jurisdiction to require VEPCO to comply 
with regulations of the Roanoke Voyages 
Corridor Commission, or to effect and en- 
courage restoration, preservation, and en- 

hancement of the appearance and aesthetic 
quality of the U.S. Highway 64 and 264 travel 
corridor through Roanoke Island, to bear the 
additional expense of supplying electrical ser- 
vice through underground facilities. The Corri- 
dor Commission did not argue or allege inade- 
quate service or unreasonable rates, so the 
complaint was properly dismissed. State ex rel. 
Utils. Comm’n v. Roanoke Voyages Corridor 
Comm'n, 76 N.C. App. 324, 332 S.E.2d 753 
(1985). 
Providing a correct telephone listing in 

the yellow pages as well as in the white pages of 
the directory is a utility function, and the 
Commission properly has jurisdiction over com- 
plaints which arise from this function. State ex 
rel. Utils. Comm’n v. Southern Bell Tel. & Tel. 
Co., 326 N.C. 522, 391 S.E.2d 487 (1990). 

Incorrect Telephone Number Listings. 
— The Utilities Commission had jurisdiction 
over complaints concerning incorrect telephone 
number listings in the telephone directory even 
when the regulated utility had delegated to 
another company the public utility function of 
publishing its directory which also included 
paid advertising. State ex rel. Utils. Comm'n v. 
Southern Bell Tel. & Tel. Co., 326 N.C. 522, 391 
S.E.2d 487 (1990). 
Proper Listings in Advertisements in 

Yellow Pages. — If a utility elects to include 
yellow pages advertising in the directory which 
it is required to publish, then clearly proper 
listings in the advertisements in the yellow 
pages become a part of the utility’s “function of 
providing adequate service” to the public. The 
public is not well served by listings in the 
yellow pages or the white pages of the directory 
which are incorrect or confusing to the consum- 
ing public. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 326 N.C. 522, 391 
S.E.2d 487 (1990). 

Petition Properly Denied. — The Utilities 
Commission did not improperly resolve issues 
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of fact without benefit of a hearing by denying 
petition where the Commission found that no 
reasonable ground existed for investigating the 
utility’s rates. State ex rel. Utils. Comm’n v. 
Carolina Indus. Group For Fair Util. Rates, 130 
N.C. App. 636, 503 S.E.2d 697 (1998), cert. 
denied, 349 N.C. 377 (1998). 
Applied in State ex rel. Utils. Comm’n v. 

Public Serv. Co., 59 N.C. App. 448, 297 S.E.2d 
119 (1982). 

CH. 62. PUBLIC UTILITIES 862-75 

Quoted in State ex rel. Utils. Comm’n v. 
North Carolina Elec. Membership Corp., 105 
N.C. App. 136, 412 S.E.2d 166 (1992). 

Cited in State ex rel. Utils. Comm’n v. Union 
Elec. Membership Corp., 3 N.C. App. 309, 164 
S.E.2d 889 (1968); State ex rel. Utils. Comm’n 
v. Southern Bell Tel. & Tel. Co., 93 N.C. App. 
260, 377 S.E.2d 772 (1989); State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Assg’n, 348 
N.C. 452, 500 S.E.2d 693 (1998). 

§ 62-74. Complaints by public utilities. 

Any public utility shall have the right to complain on any of the grounds 
upon which complaints are allowed to be filed by other parties, and the same 
procedure shall be adopted and followed as in other cases, except that the 
complaint and notice of hearing shall be served by the Commission upon such 
interested persons as it may designate. (1949, c. 989, s. 1; 1963, c. 1165, s. 1.) 

CASE NOTES 

Cited in State ex rel. Utils. Comm’n v. South- 

ern Bell Tel. & Tel. Co., 938 N.C. App. 260, 377 
S.E.2d 772 (1989). 

§ 62-75. Burden of proof. 

Except as otherwise limited in this Chapter, in all proceedings instituted by 
the Commission for the purpose of investigating any rate, service, classifica- 
tion, rule, regulation or practice, the burden of proof shall be upon the public 
utility whose rate, service, classification, rule, regulation or practice is under 
investigation to show that the same is just and reasonable. In all other 
proceedings the burden of proof shall be upon the complainant. (1949, c. 989, 
s. 1; 1963, c. 1165, s. 1; 1985, c. 676, s. 8.) 

CASE NOTES 

Burden upon Party Seeking Rate In- 
crease. — The burden of proof is upon the 
utility seeking a rate increase to show the 
proposed rates are just and reasonable. State 
ex rel. Utils. Comm’n v. Southern Bell Tel. & 
Tel. Co., 24 N.C. App. 327, 210 S.E.2d 543 
(1975), vacated and appeal dismissed, 289 N.C. 
286, 221 S.H.2d 322 (1976). 

The burden is upon carriers asking for an 
increase in rates to prove justification for the 
increase and that the proposed rate is just and 
reasonable. State ex rel. N.C. Utils. Comm’n v. 
Southern Ry., 267 N.C. 317, 148 S.E.2d 210, 
modified, 268 N.C. 204, 150 S.E.2d 337 (1966). 
And Not upon Shippers or Customers. — 

At a hearing on a proposed increase in charges 
for railroad services, the shippers and custom- 
ers of the railroads have no burden of proving 
anything; the previous rates are presumed to 
be fair and reasonable and so are the orders of 
the Commission. State ex rel. N.C. Utils. 
Comm’n v. Southern Ry., 267 N.C. 317, 148 

S.E.2d 210, modified, 268 N.C. 204, 150 S.E.2d 
337 (1966). 
The burden of proving that dedicated 

service rate is discriminatory and prefer- 
ential lies with protestants, the complaining 
parties. State ex rel. Utils. Comm’n v. Bird Oil 
Co., 302 N.C. 14, 273 S.E.2d 232 (1981). 
The burden of proof is upon an appli- - 

cant for a certificate of public conve- 
nience and necessity to show there is a 
public convenience and necessity for its pro- 
posed service. State ex rel. Utils. Comm’n v. 
Carolina Tel. & Tel. Co., 267 N.C. 257, 148 
S.E.2d 100 (1966). 
Burden of Proof as to Counterclaim. — 

Where the challenge to the rate of return arose 
from protestants’ counterclaim, the protestants 
were therefore complainants, and the burden 
was upon them. State ex rel. Utils. Comm’n v. 
Carolinas Comm. for Indus. Power Rates & 
Area Dev., Inc., 257 N.C. 560, 126 S.E.2d 325 
(1962). 

Legality of Rule Placing Burden upon 
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All Carriers as to All Rates. — This section 
uses the word “carrier” or “utility” in the singu- 
lar. Therefore, when the Commission initiates 
an investigation of the entire rate structure of 
motor carriers, and places upon the carriers the 
burden of showing that the old rates, which 
have been in effect for a number of years with 
the approval of the Commission, are just and 
reasonable, a question arises as to whether the 
Commission has exceeded its legislative au- 
thority. See State ex rel. Utils. Comm’n v. North 
Carolina Motor Carriers Ass’n, 253 N.C. 432, 
117 S.E.2d 271 (1960). 

Plaintiff Must Prove Facts Essential to 
Relief. — This section imposes upon plaintiff 
the burden of proving the facts essential to its 
right to relief from the relationship of which it 
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Applied in State ex rel. Utils. Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972); State ex rel. Utils. Comm’n v. Motor 
Carriers’ Traffic Ass’n, 16 N.C. App. 515, 192 
S.E.2d 580 (1972); State ex rel. Utils. Comm’n 
v. Duke Power Co., 285 N.C. 377, 206 S.E.2d 
269 (1974); State ex rel. Utils. Comm’n v. Boren 
Clay Prods. Co., 48 N.C. App. 263, 269 S.E.2d 
234 (1980); State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 57 N.C. App. 489, 
291 S.E.2d 789 (1982). 

Stated in State ex rel. Utils. Comm’n v. 
Atlantic C.L.R.R., 268 N.C. 242, 150 S.E.2d 386 
(1966). 

Cited in State ex rel. Utils. Comm’n v. Cen- 
tral Tel. Co., 60 N.C. App. 393, 299 S.E.2d 264 
(1983). complains. State ex rel. Utils. Comm’n v. Nello 

L. Teer Co., 266 N.C. 366, 146 S.E.2d 511 
(1966). 

§ 62-76. Hearings by Commission, panel of three commis- 
sioners, single commissioner, or examiner. 

(a) Except as otherwise provided in this Chapter, any matter requiring a 
hearing shall be heard and decided by the Commission or shall be referred to 
a panel of three commissioners or one of the commissioners or a qualified 
member of the Commission staff as examiner for hearing, report and recom- 
mendation of an appropriate order or decision thereon. Subject to the limita- 
tions prescribed in this Article, a panel of three commissioners, hearing 
commissioner or examiner to whom a hearing has been referred by order of the 
chairman shall have all the rights, duties, powers and jurisdiction conferred by 
this Chapter upon the Commission. The chairman, in his discretion, may 
direct any hearing by the Commission or any panel, commissioner or examiner 
to be held in such place or places within the State as he may determine to be 
in the public interest and as will best serve the convenience of interested 
parties. Before any member of the Commission staff enters upon the perfor- 
mance of duties as an examiner, he shall first take, subscribe to and file with 
the Commission an oath similar to the oath required of members of the 
Commission. 

(b) Repealed by Session Laws 1975, c. 243, s. 5. 
(c) In all cases in which a pending proceeding shall be assigned to a hearing 

commissioner, such commissioner shall hear and determine the proceedings 
and submit his recommended order, but, in the event of a petition to the full 
Commission to review such recommended order, the hearing commissioner 
shall take no part in such review, either in hearing oral argument or in 
consideration of the Commission’s decision, but his vote shall be counted in 
such decision to affirm his original order. (1949, c. 989, s. 1; 1959, c. 639, s. 3; 
igus, Cc. 1165, S. 1° 1970, c. 245. $8, 0, 9, 10!) 

CASE NOTES 

del Cozy2liN:-CeApn. 241, °204°S.E.24: 1181 

(1974). 
This section supports the holding that 

three commissioners concurring in order 
of Commission must have heard evidence. 
State ex rel. Utils. Comm’n v. Carolina Tel. & 
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§ 62-77. Recommended decision of panel of three commis- 
sioners, single commissioner or examiner. 

Any report, order or decision made or recommended by a panel of three 
commissioners, commissioner or examiner with respect to any matter referred 
for hearing shall be in writing and shall set forth separately findings of fact 
and conclusions of law and shall be filed with the Commission. A copy of such 
recommended order, report and findings shall be served upon the parties who 
have appeared in the proceeding. (1949, c. 989, s. 1; 1963, c. 1165, s. 1; 1975, c. 
243516:59.) , 

§ 62-78. Proposed findings, briefs, exceptions, orders, ex- 
pediting cases, and other procedure. 

(a) Prior to each decision or order by the Commission in a proceeding 
initially heard by it and prior to any recommended decision or order of a panel 
of three commissioners, commissioner or examiner, the parties shall be 
afforded an opportunity to submit, within the time prescribed by order entered 
in the cause, unless further extended by order of the Commission, for the 
consideration of the Commission, panel, commissioner or examiner, as the case 
may be, proposed findings of fact and conclusions of law and briefs or, in its 
discretion, oral arguments in lieu thereof. 

(b) Within the time prescribed by the panel of three commissioners, com- 
missioner, or examiner, the parties shall be afforded an opportunity to file 
exceptions to the recommended decision or order and a brief in support thereof, 
provided the time so fixed shall be not less than 15 days from the date of such 
recommended decision or order. The record shall show the ruling upon each 
requested finding and conclusion or exception. 

(c) In all proceedings in which a panel of three commissioners, commis- 
sioner or examiner has filed a report, recommended decision or order to which 
exceptions have been filed, the Commission, before making its final decision or 
order, shall afford the party or parties an opportunity for oral argument. When 
no exceptions are filed within the time specified to a recommended decision or 
order, such recommended decision or order shall become the order of the 
Commission and shall immediately become effective unless the order is stayed 
or postponed by the Commission; provided, the Commission may, on its own 
motion, review any such matter and take action thereon as if exceptions 
thereto had been filed. 

(d) When exceptions are filed, as herein provided, it shall be the duty of the 
Commission to consider the same and if sufficient reason appears therefor, to 
grant such review or make such order or hold or authorize such further hearing 
or proceeding as may be necessary or proper to carry out the purposes of this 
Chapter. The Commission, after review, upon the whole record, or as supple- 
mented by a further hearing, shall decide the matter in controversy and make 
appropriate order or decision thereon. 

(e) The Commission may expedite the hearing and decision of any case if the 
public interest so requires by the use of pretrial conferences, daily transcripts 
of evidence, trial briefs, and prompt oral argument, and by granting priority to 
the hearing and decision of such case. (1949, c. 989, s. 1; 1959, c. 639, s. 4; 1963, 
Gwll65,/s. 1531975, 6.243) ss).9) 10: 6. 867,'s. 5.) 

CASE NOTES 

Ordinarily, the procedure before the not as strict as in superior court, nor is it 
Commission is more or less informal and is confined by technical rules; substance and not 
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form is controlling. State ex rel. Utils. Comm’n 
v. Champion Papers, Inc., 259 N.C. 449, 130 
S.E.2d 890 (1963). 

This section requires the Commission to 
find all facts essential to a determination 
of the question at issue. Having found the facts, 
it may then make factual conclusions. State ex 
rel. Utils. Comm’n v. Haywood Elec. Member- 
ship Corp., 260 N.C. 59, 131 S.E.2d 865 (1963). 
The reason for compelling adequate fac- 

tual findings is to permit proper judicial 
review. State ex rel. Utils. Comm’n v. Haywood 
Elec. Membership Corp., 260 N.C. 59, 131 
S.E.2d 865 (1963). 
The duty imposed is similar to that duty 

imposed on a judge of the superior court 
by former § 1-185 when a jury trial is waived, 
and on the Industrial Commission by § 97-84 

before it can award or deny compensation. 
State ex rel. Utils. Comm’n v. Haywood Elec. 
Membership Corp., 260 N.C. 59, 131 S.E.2d 865 

(1963). 
Power to Alter or Amend Orders. — 

Whatever the effect of subsection (c) of this 
section on an order filed by a panel of three 
Commissioners, this does not affect the power 
of the Utilities Commission to act pursuant to 
§ 62-80. Section 62-80 provides the Utilities 
Commission may “alter or amend” an order 
after a hearing. By using the words “alter or 
amend” the legislature intended that the Com- 
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mission may change an order in some respects 
without considering all factors that must be 
considered in a general rate case. The statute 
does not limit changes in orders to those that 
have not become final. State ex rel. Utils. 
Comm’n v. Public Serv. Co., 59 N.C. App. 448, 
297 S.E.2d 119 (1982). 

Failure to Make Findings Necessitates 
Remand. — A failure by the Commission to 
find facts essential to a determination of the 
rights of the parties necessitates a remand to 
the Commission to make necessary findings on 
which it may base its order. State ex rel. Utils. 
Comm'n v. Haywood Elec. Membership Corp., 
260 N.C. 59, 131 S.E.2d 865 (1963). 

Improper Appeal. — To allow an appeal 
from a recommended order to which no excep- 
tion has been taken and which has become the 
final order of the full Commission by operation 
of the statute would allow a party, in effect, to 
“bypass” the full Commission, usurping the 
administrative agency’s authority. State ex rel. 
Utils. Comm’n v. Carolina Water Serv., Inc., 335 

N.C. 493, 489 S.E.2d 127 (1994). 

Applied in State ex rel. Utils. Comm’n v. 
Carolina Power & Light Co., 250 N.C. 421, 109 
S.H.2d 253. (1959). 

Cited in State ex rel. Utils. Comm’n v. Caro- 
lina Util. Customers Ass’n, 348 N.C. 452, 500 
S.E.2d 693 (1998). 

§ 62-79. Final orders and decisions; findings; service; com- 
pliance. 

(a) All final orders and decisions of the Commission shall be sufficient in 
detail to enable the court on appeal to determine the controverted questions 
presented in the proceedings and shall include: 

(1) Findings and conclusions and the reasons or bases therefor upon all 
the material issues of fact, law, or discretion presented in the record, 
and 

(2) The appropriate rule, order, sanction, relief or statement of denial 
thereof. 

(b) A copy of every final order or decision under the seal of the Commission 
shall be served by registered or certified mail upon the person against whom it 
runs or his attorney and notice thereof shall be given to the other parties to the 
proceeding or their attorney. Such order shall take effect and become operative 
when issued unless otherwise designated therein and shall continue in force 
either for a period which may be designated therein or until changed or 
revoked by the Commission. If an order cannot, in the judgment of the 
Commission, be complied with within the time designated therein, the Com- 
mission may grant and prescribe such additional time as in its judgment is 
reasonably necessary to comply with the order, and may, on application and for 
good cause shown, extend the time for compliance fixed in its order. (1949, c. 
PSOne wl) LOO) Calo 2ns. 49 19D9 Cc. O394Gady LOGLECra 2 sa inal 9G3..C- Lou, 
sees 198 1..¢c, 1935.8. 24) 
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CASE NOTES 

The Commission is required by this sec- 
tion to find all facts essential to a determi- 
nation of the question at issue. State ex rel. 
Utils. Comm’n v. Queen City Coach Co., 4 N.C. 
App. 116, 166 S.E.2d 441 (1969). 

Subsection (a) of this section requires the 
Commission to find all facts which are essential 
to a determination of the issues before it, in 
order that the reviewing court may have suffi- 
cient information to determine whether an ad- 
equate basis exists, in law and in fact, to 
support the Commission’s resolution of the con- 
troverted issues. State ex rel. Utils. Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 (1986), 
modified and aff'd, 318 N.C. 686, 351 S.E.2d 
289 (1987). 

This section requires the commission to find 
all facts essential to a determination of the 
question at issue. The commission, however, is 
not required to comment on every single fact or 
item of evidence presented by the parties. State 
ex rel. Utils. Comm’n v. Eddleman, 320 N.C. 
344, 358 S.E.2d 339 (1987). 
The purpose of the findings required by 

subsection (a) is to provide the reviewing 
court with sufficient information to allow it to 
determine the controverted questions pre- 
sented in the proceedings. State ex rel. Utils. 
Comm’n v. Conservation Council, 312 N.C. 59, 
320 S.E.2d 679 (1984). 
The purpose of the required detail as to 

findings, conclusions, and reasons as mandated 
by subsection (a) is to provide the appellate 
court with sufficient information with which to 
determine under the scope of review the ques- 
tions at issue in the proceedings. State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass’n, 348 N.C. 452, 500 S.E.2d 693 (1998). 
Commission Need Not Comment on Ev- 

ery Fact Presented. — Although the Utilities 
Commission must consider and determine con- 
troverted questions by making findings of fact 
and conclusions of law, and must set forth the 
reasons and bases therefor “upon all the mate- 
rial issues of fact, law, or discretion,” it need not 

comment upon every single fact or item of 
evidence presented by the parties. State ex rel. 
Utils. Comm’n v. Nantahala Power & Light Co., 
313 N.C. 614, 332 S.E.2d 397, rev’d on other 
grounds, 476 U.S. 953, 106 S. Ct. 2349, 90 L. 
Ed. 2d 943 (1986). 

This section does not require that an order of 
the Commission contain a summary of the 
appellant’s argument if the order taken as a 
whole is sufficient in detail to enable the court 
on appeal to determine the controverted ques- 
tions presented in the proceedings and contains 
the necessary findings of fact and conclusions of 
law. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass'n, 336 N.C. 657, 446 S.E.2d 
332 (1994). 

Commission’s mislabeling of its findings 
and conclusions will not be fatal to its order if 
certain procedural requirements are met. As 
long as each link in the chain of reasoning 
appears in the commission’s order, mislabeling 
is merely an inconvenience to the courts. State 
ex rel. Utils. Comm’n v. Eddleman, 320 N.C. 
344, 358 S.E.2d 339 (1987). 
The Commission has the duty to enter 

final orders that are sufficient in detail to 
enable the Supreme Court on appeal to deter- 
mine the controverted issues. State ex rel. 
Utils. Comm’n v. AT & T Communications of S. 
States, Inc., 321 N.C. 586, 364 S.E.2d 386 

(1988). 
Findings Under § 62-133(d). — The “other 

material facts of record” considered by the Com- 
mission under § 62-133(d) in fixing reasonable 
and just rates must be found and set forth in its 
order so that the reviewing court may see what 
these elements are. State ex rel. Utils. Comm’n 
v. Duke Power Co., 305 N.C. 1, 287 S.E.2d 786 

(1982). 
The Commission is required to set forth fac- 

tors it considers in fixing reasonable and just 
rates which are not enumerated in § 62-133. 

State ex rel. Utils. Comm’n v. Duke Power Co., 
305 N.C. 1, 287 S.E.2d 786 (1982). 
Questions of Original and Replacement 

Costs as “Material Issues of Fact”. — When 
the record before the Commission presents 
questions of the original cost, less depreciation 
and the replacement cost, less depreciation, 
these are “material issues of fact,” upon each of 
which the Commission must make its finding. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co.,.15 N.C. App. 41,.189.S:E.2d; 777 
(1972). 
Determination of “Fair Value”. — Having 

made properly supported findings, it is for the 
Commission, not the reviewing court, to deter- 
mine, in its expert discretion and by the use of 
“balanced scales,” the relative weights to be 
given these several factors in ascertaining the 
ultimate fact of “fair value.” State ex rel. Utils. 
Comm’n y. Southern Bell Tel. & Tel. Co., 15 
N.C. App. 41, 189 S.E.2d 777 (1972). 

While the Commission has the duty to weigh 
evidence of “fair value” fairly and in “balanced 
scales,” the reviewing court may not set aside 
the Commission’s determination of “fair value” 
merely because the court would have given the 
respective elements different weights and 
would, therefore, have arrived at a different 
“fair value.” State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 15 N.C. App. 41, 
189°S.E.2d 777 (1972): 
Failure to include all necessary findings 

of fact is an error of law and a basis for 
remand under § 62-94(b)(4) because it frus- 
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trates appellate review. State ex rel. Utils. 
Comm’n v. Public Staff, 317 N.C. 26, 343 S.E.2d 

898 (1986); State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 322 N.C. 
689, 370 S.E.2d 567 (1988). 

The Commission’s order must be sufficient 
within itself to comply with the statute. Failure 
to include all necessary findings of fact and 
details is an error of law and a basis for remand 
under § 62-94(b)(4) because it frustrates appel- 
late review. State ex rel. Utils. Comm’n v. AT & 
T Communications of S. States, Inc., 321 N.C. 
586, 364 S.E.2d 386 (1988). 

The Commission was required to make spe- 
cific findings showing what effect, if any, it gave 
to financing costs or down market protection, or 

both, in arriving at its common equity rate of 
return decision. Failure to do so constituted an 
error of law requiring a remand for further 
proceedings. State ex rel. Utils. Comm’n v. 
Public Staff-North Carolina Utils. Comm’n, 322 
N.C. 689, 370 S.E.2d 567 (1988). 
Findings Must Be Supported by Compe- 

tent Evidence. — Since the Commission is 
required to render its decisions upon questions 
of law and of fact in the same manner as a court 
of record, its findings must, as a matter of law, 
be supported by competent evidence. State ex 
rel. Utils. Comm’n v. Rail Common Carriers, 42 
N.C. App. 314, 256 S.E.2d 508 (1979). 
Findings Held Sufficient. — Where its 

final order showed that the Commission ar- 
rayed factors suggesting a higher rate of return 
against those suggesting a lower rate, and 
appellant's evidence was given substantial 
weight in the Commission’s ultimate conclu- 
sion, the Commission’s order was sufficiently 
detailed, and its findings in support of its 
conclusion were adequate to comply with this 
section. State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 323 N.C. 
481, 374 S.E.2d 361 (1988). 

Utilities Commission’s decision to accept an 
expert’s recommendation of an 11.4% return on 
equity, based on the credibility and objectivity 
of his company-specific “discounted cash flow” 
analysis, was independently reached and sup- 
ported by competent, material, and substantial 
evidence. State ex rel. Utilities Comm’n v., Caro- 
lina Util. Customers Ass’n, 351 N.C. 223, 524 
S.E.2d 10 (2000). 
Reasons for Rejecting Uncontradicted 

Opinion Testimony. — The Commission is 
not, as a matter of law, required to set forth in 
its order its reasons. for _ rejecting 
uncontradicted opinion testimony; however, it 
is the better practice for the Commission to do 
so. State ex rel. Utils. Comm’n v. Duke Power 
Co., 305 N.C. 1, 287 S.E.2d 786 (1982). 

In a complaint proceeding to determine 
the reasonableness of proposed increased 
intrastate rates for the shipment of crude 
earth by rail, the Utilities Commission was 
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not required to make a specific finding that an 
emergency or change of circumstances not af- 
fecting the entire rate structure had occurred in 
order to allow a change in the rates. State ex 
rel. Utils. Comm’n v. Boren Clay Prods. Co., 48 
N.C. App. 263, 269 S.E.2d 234, cert. denied, 301 

N.C. 531, 273 S.E.2d 461 (1980). 
Different Reasons Given by Concurring 

Commissioners Not Grounds for Reversal. 
— When § 62-60 and subsection (a) of this 

section are construed together, as they must be, 
it is apparent that the General Assembly did 
not intend that an order of the Commission 
concurred in by the majority of its members, 
based upon findings of fact concurred in by a 
majority of its members, might be reversed 
solely because the members of the concurring 
majority chose different rules, or supposed 
rules, of law as support for their decision and 
order. The diversity of the reasons given by the 
three commissioners who join in an ultimate 
decision and order are not a sufficient ground 
for its reversal. State ex rel. Utils. Comm’n v. 
Carouna. lel. oc lel. aco. 264, N,G. 20 1. e460 
S.E.2d 100 (1966). 

Order prescribing different Private 
Line Service rates for AT&T’s nonreseller 

(end user) customers and its reseller cus- 
tomers upon its face was discriminatory, and 
absent legally adequate reasons in the order 
why it was not unjustly discriminatory within 
the meaning of § 62-2(4), the order would be 
vacated and the cause remanded to the Com- 
mission for further proceedings. State ex rel. 
Utils. Comm’n v. AT & T Communications of S. 
States, Inc., 321 N.C. 586, 364 S.E.2d 386 

(1988). 
Applied in State ex rel. Utils. Comm’n v. 

General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 

(1972); State ex rel. Utils. Comm’n v. Edmisten, 
291 N.C. 575, 232 S.E.2d 177 (1977); State ex 
rel. Utils. Comm’n v. North Carolina Textile 
Mfrs. Ass’n, 313 N.C. 215, 328 S.E.2d 264 

(1985). 
Quoted in State ex rel. Utils. Comm’n v. 

Carolina Util. Customers Ass’n, 314 N.C. 171, 
333 S.E.2d 259 (1985); State ex rel. Utils. 

Comm’n v. Carolina Water Serv., Inc., 335 N.C. 
493, 439 S.E.2d 127 (1994); State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 337 
N.C. 236, 446 S.E.2d 348 (1994). 

Stated in State ex rel. Utils. Comm'n v. 
Motor Carriers’ Traffic Ass’n, 16 N.C. App. 515, 
192 S.E.2d 580 (1972); State ex rel. Utils. 
Comm'n v. Bird Oil Co., 47 N.C. App. 1, 266 
S.E.2d 838 (1980). 

Cited in State ex rel. Utils. Comm’n v. Con- 
servation Council, 64 N.C. App. 266, 307 S.E.2d 
375 (1983); State ex rel. Utils. Comm’n v. Caro- 
lina Util. Customers Ass’n, 323 N.C. 238, 372 
S.E.2d 692 (1988). 
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§ 62-80. Powers of Commission to rescind, alter or amend 
prior order or decision. 

The Commission may at any time upon notice to the public utility and to the 
other parties of record affected, and after opportunity to be heard as provided 
in the case of complaints, rescind, alter or amend any order or decision made 
by it. Any order rescinding, altering or amending a prior order or decision shall, 
when served upon the public utility affected, have the same effect as is herein 
provided for original orders or decisions. (1949, c. 989, s. 1; 1963, c. 1165, s. 1.) 

CASE NOTES 

Procedure to Be Informal. — Since the 
regulation of public utilities is a continuing and 
continuous process as to each utility, procedure 
before the Commission must be more or less 
informal and not confined by technical rules, in 
order that regulation may be consistent with 
changing conditions. State ex rel. Utilities 
Comm’n v. Associated Petro. Carriers, 13 N.C. 

App. 554, 186 S.E.2d 612 (1972), cert. denied, 
281 N.C. 158, 188 S.E.2d 364 (1972). 

This section does not require a motion 
by the public utility, or other party, as a 
condition precedent to the authority of the 
Utilities Commission to amend a previously 
issued order. State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 575, 232 S.E.2d 177 (1977). 
Reconsideration Does Not Require New 

and Independent Proceeding. — The Utili- 
ties Commission has the authority, upon its 
own motion or upon motion by any party, to 
reconsider its previously issued order, upon 
proper notice and hearing, and upon the record 
already compiled, without requiring institution 
of a new and independent proceeding by com- 
plaint or otherwise. State ex rel. Utilities 
Comm’n v. MCI Telecommunications Corp., 132 
N.C. App. 625, 514 S.E.2d 276 (1999). 
Authority to Rescind, Alter or Amend Is 

Discretionary. — The statutory authority of 
the Utilities Commission to rescind, alter or 
amend any order or decision made by it, upon 
proper notice to parties and after opportunity 
for hearing, is obviously discretionary. State ex 
rel. Utils. Comm’n v. Services Unlimited, Inc., 9 
N.C. App. 590, 176 S.E.2d 870 (1970). 
General Rate Hearing Not Required for 

Amendment. — This section requires that the 
procedures of complaint hearings shall be used 
before amending an order but it does not re- 
quire a general rate hearing before an order 
may be amended. State ex rel. Utils. Comm’n v. 
Public Serv. Co., 59 N.C. App. 448, 297 S.E.2d 
119 (1982). 

Effect of § 62-78(c) on Power to Alter or 
Amend. — Whatever the effect of § 62-78(c) on 
an order filed by a panel of three Commission- 
ers, this does not affect the power of the Utili- 
ties Commission to act pursuant to this section. 
This section provides that the Utilities Com- 

mission may “alter or amend” an order after a 
hearing. By using the words “alter or amend” 
the legislature intended that the Commission 
may change an order in some respects without 
considering all factors that must be considered 
in a general rate case. The statute does not 
limit changes in orders to those that have not 
become final. State ex rel. Utils. Comm’n vy. 
Public Serv. Co., 59 N.C. App. 448, 297 S.E.2d 
119 (1982). 
Reconsideration Until Order Is Final. — 

At least until an order becomes final by expira- 
tion of the time allowed for appeal, this section 
authorizes the Commission, upon its own mo- 

tion or upon the motion of any party, to recon- 
sider a previously issued order, upon proper 
notice and hearing, upon the record already 
compiled, without requiring the institution of a 
new and independent proceeding by complaint 
or otherwise. State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 575, 232 S.E.2d 177 (1977). 

Modification, etc., Based on Prior Misap- 
prehension of Facts. — This section is broad 
enough to permit the Commission to modify 
and amend its order, even substantially, where, 
upon further consideration of the record before 
it, the Commission comes to the opinion that its 
order was due to the Commission’s misappre- 
hension of the facts, or disregard of facts, 
shown by the evidence received at the original 
hearing. State ex rel. Utils. Comm'n ov. 
Edmisten, 291 N.C. 575, 232 S.E.2d 177 (1977). 
The Commission may not arbitrarily or 

capriciously rescind its order approving a 
contract between utilities. It must appear 
that such rescission is made because of a 
change of circumstances requiring it in the 
public interest. State ex rel. Utils. Comm’n v. 
Carolina Coach Co., 260 N.C. 48, 1382 S.E.2d 
249 (1963). 

In the absence of statutory authority, and in 
the absence of any additional evidence or a 
change in conditions, the Commission has no 
power to reopen a proceeding and modify or set 
aside an order theretofore made by it, where 
the order was made in pursuance of an agree- 
ment entered into by the parties to the proceed- 
ing. State ex rel. Utils. Comm’n v. Carolina 
Coach Co., 260 N.C. 48, 1382 S.E.2d 249 (1963). 
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Circumstances Justifying Rescission of 
Prior Order Approving Agreement Be- 
tween Carriers. — The improvement and 
construction of highways between two munici- 
palities making feasible a new and quicker bus 
route between them was a sufficient change of 
condition to empower the Utilities Commission 
to modify or rescind a prior order entered by it 
approving an agreement between two carriers 
in regard to their respective services to the 
public between the two municipalities along 
the older routes. State ex rel. Utils. Comm’n v. 
Carolina Coach Co., 260 N.C. 43, 132 S.E.2d 
249 (1963). 
Revocation of Prior Order Reversed. — 

An order of the Utilities Commission revoking 
its prior order approving an agreement be- 
tween carriers in regard to their respective 
services along the route in question and substi- 
tuting in lieu thereof an order of the Commis- 
sion having the same effect as the agreement, 
was reversed, there being no evidence to sup- 
port the Commission’s conclusion that the new 
order would promote harmony among the car- 
riers, and there being no showing of a change of 
condition requiring a revision of the prior order 
in the public interest. State ex rel. Utils. 
Comm’n v. Carolina Coach Co., 260 N.C. 43, 132 

S.E.2d 249 (1963). 
“Complaint Proceeding” Distinguished 

from General Rate Case. — A hearing pur- 
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suant to the provisions of this section and 
§ 62-136 which involves a single rate or small 
part of a rate structure of a public utility is 
called a “complaint proceeding.” It differs from 
a general rate case in that it deals with an 
emergency or change of circumstances which 
does not affect the entire rate structure of a 
utility and may be resolved without involving 
the procedure outlined in § 62-133. State ex 
rel. Utils. Comm’n vy. Carolina Power & Light 
Co., 250 N.C. 421, 109 S.E.2d 253 (1959). 
An appeal does not lie from the denial of 

a petition to rehear. State ex rel. Utils. 
Comm'n v. Services Unlimited, Inc., 9 N.C. App. 
590, 176 S.E.2d 870 (1970). 
Running of Appeal Time Tolled. — The 

running of the time for appeal of an order of the 
Utilities Commission is tolled during the period 
between the filing of a petition for reconsidera- 
tion and the order denying the motion. State ex 
rel. Utilities Comm’n v. MCI Telecommunica- 
tions Corp., 1382 N.C. App. 625, 514 S.E.2d 276 
(1999). 
Applied in State ex rel. Utils. Comm’n v. 

Carolina Water Serv., Inc., 335 N.C. 493, 439 
S.E.2d 127 (1994). 

Cited in State ex rel. Utils. Comm’n v. North 
Carolina Gas Serv., 128 N.C. App. 288, 494 
S.E.2d 621 (1998); State ex rel. Utils. Comm’n 
v. Carolina Util. Customers Ass’n, Inc., 142 

N.C. App. 127, 542 S.E.2d 247 (2001). 

§ 62-81. Special procedure in hearing and deciding rate 
cases. 

(a) All cases or proceedings, declared to be or properly classified as general 
rate cases under G.S. 62-137, or any proceedings which will substantially 
affect any utility’s overall level of earnings or rate of return, shall be set for 
trial or hearing by the Commission, which trial or hearing shall be set to 
commence within six months of the institution or filing thereof, and all such 
cases or proceedings shall be tried or heard and decided, with the issuance of 
a final order, by the Commission within nine months of the institution or filing 
thereof. All such cases or proceedings shall be tried or heard and decided in 
accordance with the rate-making procedure set forth in G.S. 62-133 and such 
cases shall be given priority over all other cases or proceedings pending before 
the Commission. In all such cases the Commission shall make a transcript of 
the evidence and testimony presented and received by it and shall furnish a 
copy thereof to any party so requesting by the third business day after the 
taking of such evidence and testimony. 

(b) Any public utility filing or applying for an increase in rates for electric, 
telephone, natural gas or water service shall notify its customers proposed to 
be affected by such increase of such filing by regular mail or by newspaper 
publications, as directed by the Commission, within 30 days of such filing, 
which notice shall state that the Commission shall set and shall conduct a trial 
or hearing with respect to such filing or application within six months of said 
filing date. All other public utilities shall give such notice in such manner as 
shall be prescribed by the Commission. 

(c) In cases or proceedings filed with and pending before the Commission, 
where the total annual revenue requested, or where the total annual revenue 
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increase requested, is less than three hundred thousand dollars ($300,000), 
even though all or a substantial portion of the rate structure is being initially 
established or is under review, the chairman of the Commission may refer the 
proceeding to a panel of three commissioners or to a hearing commissioner or 
to a hearing examiner for hearing. 

(d) In all proceedings for an increase in rates and all other proceedings 
declared to be general rate cases under G.S. 62-137, the Commission shall 
conduct the hearing or portions of the hearing within the area of the State 
served by the public utility whose rates are under consideration, provided this 
subsection shall not apply to proceedings held pursuant to G.S. 62-134(e) and 
62-133(f). 

(e) Notwithstanding the provisions of this section, application by any public 
utility for permission and authority to adjust its rates and charges based solely 
upon the cost of fuel used in the generation or production of electric power shall 
be determined in accordance with the provisions of G.S. 62-134(e). 

(f) Notwithstanding the provisions of this section, or other provisions of this 
Chapter which would otherwise require a hearing, where there is no signifi- 
cant public protest received within 30 days of the publication of notice of a 
proposed rate change for a water or sewer utility, the Commission may decide 
the proceeding based on the record without a trial or hearing, provided said 
utility and all other parties of record have waived their right to any such 
hearing. Any decision made pursuant to this subsection shall be made in 
accordance with the provisions of G.S. 62-133 or 62-133.1. (19638, c. 1165, s. 1; 
19738, c..1074; 1975, c. 45;.c..243, ss..6, 9; c..867,.s..6; 1977, c. 468, 5.15; L981, 
eL9Se8) dic /4a09) 

Editor’s Note. — Section 62-133(f), referred (d) and (e) of this section, was repealed by 
to in subsection (d) of this section, was repealed Session Laws 1981 (Regular Session, 1982), c. 
by Session Laws 1991, c. 598, s. 7. VIS 7g 2. 

Section 62-134(e), referred to in subsections 

CASE NOTES 

Applied in State ex rel. Utils. Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 651 (1976); 
Thornburg, 324 N.C. 478, 380 S.E.2d 112 State ex rel. Utils. Comm’n v. Edmisten, 294 

(1989). N.C. 598, 242 S.E.2d 862 (1978). 
Cited in State ex rel. Utils. Comm’n v. 

§ 62-82. Special procedure on application for certificate 
for generating facility; appeal from award or- 
der. 

(a) Notice of Application for Certificate for Generating Facility; Hearing; 
Briefs and Oral Arguments. — Whenever there is filed with the Commission an 
application for a certificate of public convenience and necessity for the 
construction of a facility for the generation of electricity under G.S. 62-110.1, 
the Commission shall require the applicant to publish a notice thereof once a 
week for four successive weeks in a daily newspaper of general circulation in 
the county where such facility is proposed to be constructed and thereafter the 
Commission upon complaint shall, or upon its own initiative may, upon 
reasonable notice, enter upon a hearing to determine whether such certificate 
shall be awarded. Any such hearing must be commenced by the Commission 
not later than three months after the filing of such application, and the 
procedure for rendering decisions therein shall be given priority over all other 
cases on the Commission’s calendar of hearings and decisions, except rate 
proceedings referred to in G.S. 62-81. Such applications shall be heard as 
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provided in G.S. 62-60.1, and the Commission shall furnish a transcript of 
evidence and testimony submitted by the end of the second business day after 
the taking of each day of testimony. The Commission or panel shall require 
that briefs and oral arguments in such cases be submitted within 30 days after 
the conclusion of the hearing, and the Commission or panel shall render its 
decision in such cases within 60 days after submission of such briefs and 
arguments. If the Commission or panel does not, upon its own initiative, order 
a hearing and does not receive a complaint within 10 days after the last day of 
publication of the notice, the Commission or panel shall enter an order 
awarding the certificate. 

(b) Compensation for Damages Sustained by Appeal from Award of Certif- 
icate under G.S. 62-110.1; Bond Prerequisite to Appeal. — Any party or parties 
opposing, and appealing from, an order of the Commission which awards a 
certificate under G.S. 62-110.1 shall be obligated to recompense the party to 

_ whom the certificate is awarded, if such award is affirmed upon appeal, for the 
damages, if any, which such party sustains by reason of the delay in beginning 
the construction of the facility which is occasioned by the appeal, such damages 
to be measured by the increase in the cost of such generating facility (excluding 
legal fees, court costs, and other expenses incurred in connection with the 
appeal). No appeal from any order of the Commission which awards any such 
certificate may be taken by any party opposing such award unless, within the 
time limit for filing notice of appeal as provided for in G.S. 62-90, such party 
shall have filed with the Commission a bond with sureties approved by the 
Commission, or an undertaking approved by the Commission, in such amount 
as the Commission determines will be reasonably sufficient to discharge the 
obligation hereinabove imposed upon such appealing party. The Commission 
may, when there are two or more such appealing parties, permit them to file a 
joint bond or undertaking. If the award order of the Commission is affirmed on 
appeal, the Commission shall determine the amount, if any, of damages 
sustained by the party to whom the certificate was awarded, and shall issue 
appropriate orders to assure that such damages be paid and, if necessary, that 
the bond or undertaking be enforced. (1965, c. 287, s. 3; 1975, c. 243, s. 7.) 

CASE NOTES 

Scope of Commission’s Authority and 
Jurisdiction. — North Carolina Utilities 
Commission’s dismissal of petitioner indepen- 
dent power producer’s application and its es- 
tablishment of minimum filing requirements 
did not constitute an impermissible deviation 
from the process specifically provided in this 
section and § 62-110.1, and some deviation 

from these sections was not beyond the Com- 
mission’s authority and jurisdiction. State ex 
rel. Utils. Comm’n v. Empire Power Co., 112 
N.C. App. 265, 485 S.E.2d 553 (1993), cert. 
denied, 335 N.C. 564, 441 S.E.2d 125 (1994). 

Cited in Commissioner of Labor v. House of 
Raeford Farms, Inc., 124 N.C. App. 349, 477 
S.E.2d 230 (1996). 

§§ 62-83 through 62-89: Reserved for future codification purposes. 

ARTICLE 5. 

Review and Enforcement of Orders. 

§ 62-90. Right of appeal; filing of exceptions. 

(a) Any party to a proceeding before the Commission may appeal from any 
final order or decision of the Commission within 30 days after the entry of such 
final order or decision, or within such time thereafter as may be fixed by the 
Commission, not to exceed 30 additional days, and by order made within 30 
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days, if the party aggrieved by such decision or order shall file with the 
Commission notice of appeal and exceptions which shall set forth specifically 
the ground or grounds on which the aggrieved party considers said decisions or 
order to be unlawful, unjust, unreasonable or unwarranted, and including 
errors alleged to have been committed by the Commission. 

All other parties may give notice of cross appeal and set out exceptions which 
shall set forth specifically the grounds on which the said party considers said 
decision or order to be unlawful, unjust, unreasonable or unwarranted, and 
including errors alleged to have been committed by the Commission. Such 
notice of cross appeal and exceptions shall be filed with the Commission within 
20 days after the first notice of appeal and exceptions has been filed, or within 
such time thereafter as may be fixed by the Commission, not to exceed 20 
additional days by order made within 20 days of the first filed notice of appeal 
and exceptions. 

(b) Any party may appeal from all or any portion of any final order or 
decision of the Commission in the manner herein provided. Copy of the notice 
of appeal shall be mailed by the appealing party at the time of filing with the 
Commission, to each party to the proceeding to the addresses as they appear 
in the files of the Commission in the proceeding. The failure of any party, other 
than the Commission, to be served with or to receive a copy of the notice of 
appeal shall not affect the validity or regularity of the appeal. 

(c) The Commission may on motion of any party to the proceeding or on its 
own motion set the exceptions to the final order upon which such appeal is 
based for further hearing before the Commission. 

(d) The appeal shall lie to the appellate division of the General Court of 
Justice as provided in G.S. 7A-29. The procedure for the appeal shall be as 
provided by the rules of appellate procedure. 

(e), (f) Repealed by Session Laws 1975, c. 391, s. 12. 
(g) Repealed by Session Laws 1983, c. 526, s. 5. (1949, c. 989, s. 1; 1955, c. 

1207, s. 1; 1959, c: 6393's? 17:1963;°c. 1165, 's/-1;'1967, ¢. 1190; sii; 1975¢cr3918 
SPL2 VI9O8SrcurbZ6pss: SREB ca 5720 

decision of the North Carolina Utilities Com- 

mission, see N.C. Const., Art. IV, § 12(1). 

Cross References. — As to jurisdiction of 
the Supreme Court to review, when authorized 
by law, direct appeals from a final order or 

CASE NOTES 

I. In General. 

II. Cases Decided Prior to 1949 Revision of Procedural Sections. 

I. IN GENERAL. 

Necessity for Timely Filing. — An affected 
party must file exceptions to the determination 
or decision within 10 (now 30) days after notice 
of the determination or decision. In re Housing 
Auth., 233 N.C. 649, 65 S.E.2d 761 (1961). 

The Court of Appeals is without jurisdiction 
to review an original order of the Utilities 
Commission where no appeal has been taken 
from the order and the time for giving notice 
and perfecting appeal has expired. State ex rel. 
Utils. Comm’n y. Services Unlimited, Inc., 9 
N.C. App. 590, 176 S.E.2d 870 (1970). 
Who May Appeal. — An appeal from the 

Utilities Commission is limited to parties to the 
proceeding; a party is not affected by a ruling of 

the Utilities Commission unless the decision 
affects or purports to affect some right or inter- 
est of a party to the controversy and is in some 
way determinative of some material question 
involved. In re Housing Auth., 233 N.C. 649, 65 

S.E.2d 761 (1961). 
In order to have standing to appeal under 

this section, a party must not only file notice of 
appeal within 30 days, but must also be ag- 
grieved. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 104 N.C. App. 216, 408 
S.E.2d 876 (1991), cert. denied, 330 N.C. 618, 
412 S.E.2d 95 (1992). 

Section 62-137 Inapplicable to Proceed- 
ings Under Subsection (c) of This Section. 
— Section 62-137 is inapplicable to proceedings 
conducted under subsection (c) of this section, 
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since their scope is limited by statute to the 
exceptions on which the particular appeal of a 
final order or decision is based, leaving the 
Commission without authority to declare the 
hearings a general rate case or complaint pro- 
ceeding. The Commission may consider only 
the grounds upon which the applicant asserts 
that the Commission’s order or decision is un- 
lawful, unjust, unreasonable or unwarranted, 
including alleged errors committed by the Com- 
mission. State ex rel. Utils. Comm’n vy. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 

Utility customers association was not an 
aggrieved party entitled to appeal an order of 
the Utilities Commission adopting a rate mak- 
ing formula which authorized a natural gas 
company to adjust its rates when it purchased 
gas from nontraditional sources. Contention 
that association was an aggrieved party be- 
cause the order would allow gas company to 
increase its rates in the future to the extent 
necessary to offset previous reductions under 
the order was without merit. State ex rel. Utils. 
Comm'n v. Carolina Util. Customers Ass’n, 104 
N.C. App. 216, 408 S.E.2d 876 (1991), cert. 
denied, 330 N.C. 618, 412 S.E.2d 95 (1992). 

Because the Utilities Commission’s order re- 
garding funding for a non-profit research orga- 
nization did not impact rates and because any 
rate increases would have been effectuated at 
subsequent rate cases, intervenor-utility cus- 
tomers association was not an “aggrieved par- 
ty” within the meaning of this section and, 
thus, lacked standing to appeal. State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass’n, Inc., 142 N.C. App. 127, 542 S.E.2d 247 
(2001). 
Construing Notice of Appeal. — Notices of 

appeal would be considered to be appeals from 
the original order of the Utilities Commission, 
even though joint appellants’ notices stated 
that they were appealing from denial of their 
petition for reconsideration, a non-appealable 
order, where it could be fairly inferred that they 
intended to appeal from the original orders and 
the appellee was not misled. State ex rel. Util- 
ities Comm’n vy. MCI Telecommunications 
Corp., 182 N.C. App. 625, 514 S.E.2d 276 
(1999). 
Federal Jurisdiction over Disputes Aris- 

ing under This Statute. — The district court 
erred in asserting federal jurisdiction under 47 
U.S.C. § 252(e)(6) over disputes involving con- 
tract administration, interpretation and en- 
forcement; the interconnection agreements at 
the core of those disputes were submitted to the 
NCUC and approved by it, and no judicial 
review was sought from these State commis- 
sion determinations pursuant to this section. 
Bellsouth Telecomms. v. North Carolina Utils. 
Comm'n, 240 F.3d 270 (4th Cir. 2001). 
Applied in State ex rel. Utils. Comm'n v. 

Champion Papers, Inc., 259 N.C. 449, 130 
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S.E.2d 890 (1963); State ex rel. Utils. Comm’n 
v. Southern Coach Co., 19 N.C. App. 597, 199 
S.E.2d 731 (1973); State ex rel. Utils. Comm’n 
v. Edmisten, 29 N.C. App. 258, 224 S.E.2d 219 
(1976); State ex rel. Utils. Comm’n v. Seaboard 
C.L.R.R., 62 N.C. App. 631, 303 S.E.2d 549 
(1983); State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 111 N.C. 
App. 251, 481 S.E.2d 880 (1993); State ex rel. 

Utils. Comm’n v. Carolina Water Serv., Inc., 335 
N.C. 493, 489 S.E.2d 127 (1994). 

Cited in State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 17 N.C. App. 727, 195 S.E.2d 311 
(1973); State ex rel. Utils. Comm’n v. Southern 

Bell Tel. & Tel. Co., 289 N.C. 286, 221 S.E.2d 
322 (1976); State ex rel. Utils. Comm’n v. Duke 

Power Co., 305 N.C. 1, 287 S.E.2d 786 (1982); 
State ex rel. Utils. Comm’n v. Thornburg, 316 
N.C. 238, 342 S.E.2d 28 (1986); State ex rel. 

Utils. Comm’n y. Nantahala Power & Light Co., 
92 N.C. App. 545, 375 S.E.2d 515 (1989); State 
ex rel. Utils. Comm’n v. Thornburg, 325 N.C. 
463, 385 S.E.2d 451 (1989); State ex rel. Utils. 

Comm’n v. Thornburg, 325 N.C. 484, 385 S.E.2d 
463 (1989); State ex rel. Utils. Comm’n v. Caro- 
lina Util. Customers Ass’n, 106 N.C. App. 218, 
415 S.E.2d 758 (1992); State ex rel. Utils. 

Comm’n v. Carolina Util. Customers Ass’n, 348 
N.C. 452, 500 S.E.2d 693 (1998). 

II. CASES DECIDED PRIOR TO 
1949 REVISION OF PROCE- 

DURAL SECTIONS. 

Editor’s Note. — All of the cases below were 
decided before the 1949 revision of the statute 
relating to procedure before the Utilities Com- 
mission and appeals therefrom, and construe 
former $$ 62-19 and 62-20, to which this sec- 

tion corresponds. 
Powers and Jurisdiction of Commission. 

— Under this Chapter as it stood prior to the 
revision of 1949, it was held that, for the 
purpose of making investigations and conduct- 
ing hearings, the legislature had constituted 
the North Carolina Utilities Commission a 
court of record, with all the powers and juris- 
diction of a court of general jurisdiction as to all 
subjects embraced within the purview of the 
statute, for which procedure was prescribed 
and authorized, with the right in “any party 
affected thereby” to appeal “from all decisions 
or determinations made by the Utilities Com- 
mission.” State ex rel. N.C. Utils. Comm’n v. 
Atlantic Greyhound Corp., 224 N.C. 293, 29 
S.E.2d 909 (1944); Utilities Comm’n v. Atlantic 
Greyhound Corp., 224 N.C. 672, 32 S.E.2d 23 
(1944). 
Orders of Commission Need No Confir- 

mation. — The Utilities Commission is a State 
administrative agency of original and final ju- 
risdiction, and its orders require no confirma- 
tion by any court to be effective. State ex rel. 
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Utils. Comm’n v. Carolina Scenic Coach Co., 
218 N.C. 233, 10 S.E.2d 824 (1940). 
Injunctive Relief Against Exercise of 

Rights Granted by Commission Refused. 
— Where plaintiffs instituted action against a 
competing carrier to restrain it from exercising 
rights given it by orders of the Utilities Com- 
mission amending its franchise, the orders hav- 
ing been entered in proceedings to which plain- 
tiffs were parties, it was held that plaintiffs had 
an adequate remedy for the protection of their 
rights by appeal under former §§ 62-19 and 
62-20, and judgment sustaining defendant’s 
demurrer in the independent action was 
proper. Atlantic Greyhound Corp. v. North 
Carolina Utils. Comm’n, 229 N.C. 31, 47 S.E.2d 

473 (1948). 
Right of Appeal Confined to Parties. — 

Former § 62-20 distinctly confined the right of 
appeal to a party to the proceeding. North 
Carolina Corp. Comm'n v. Winston-Salem 
Southbound Ry., 170 N.C. 560, 87 S.E. 785 

(1916). 
Former statute, providing that “from all de- 

cisions or determinations made by the Corpo- 
ration Commission any party affected thereby 
shall be entitled to an appeal,” necessarily 
meant from a decision which affected or pur- 
ported to affect some right or interest of a party 
to the controversy and was in some way deter- 
minative of some material question involved. 
State ex rel. N.C. Corp. Comm’n v. Southern 
Ry., 147 N.C. 483, 61 S.E. 271 (1908). 
Under the provisions of former § 62-20, “any 

party affected” by the order of the Commission 
as to rates or charges for passengers by a street 
railway company, etc., was given the right of 
appeal to the court from such order. In re 
Southern Pub. Utils. Co., 179 N.C. 151, 101 
S.E. 619 (1919). 

The right of appeal conferred by former § 62- 
20 was limited to a party to the proceeding. For 
purposes of appeal, those who had no property 
or proprietary rights which were or might be 
affected by orders of the Commission were not 
such parties. An appeal by persons who were 
not parties to the proceeding would be dis- 
missed by the superior court for the reason that 
said court acquired no jurisdiction by such 
appeal. State ex rel. Corp. Comm’n v. Southern 
Ry., 196 N.C. 190, 145 S.E. 19 (1928); State ex 
rel. N.C. Utils. Comm’n v. City of Kinston, 221 
N.C. 359, 20 S.E.2d 322 (1942). 
Municipality Entitled to Appeal. — It is 

the duty of a municipality granting a charter to 
a corporation to operate a streetcar system 
therein, which, by contract, has limited the 
fares to be charged passengers within a certain 
amount, to represent the public in proceedings 
upon a petition filed by the railway company 
before the Commission requesting that it be 
permitted to raise the fares beyond those lim- 
ited in the contract, and thus the municipality 
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might appeal through the courts as former 
§ 62-20 prescribed, when the order was ad- 
verse to it or the interest it represented, as a 
“party affected by the decision and determina- 
tion of the Commission,” expressly provided for 
by the statute. Southern Pub. Utils. Co. v. City 
of Charlotte, 179 N.C. 151, 101 S.E. 619 (1919). 

Citizens seeking to have a railway sta- 
tion moved could not appeal from the Com- 
mission’s decision, under former § 62-20, be- 

cause they were not parties. North Carolina 
Corp. Comm’n v. Winston-Salem Southbound 
Ry., 170 N.C. 560, 87 S.E. 785 (1916). 
Notice Mandatory. — Under former § 62- 

20, the statutory notice of an appeal by a 
railroad company from an order of the Commis- 
sion was mandatory, and could not be extended 
by the consent of the parties of record. State ex 
rel. Corp. Comm’n v. Southern Ry., 185 N.C. 
435, 117 S.E. 563 (1923); State ex rel. N.C. 
Utils. Comm’n v. Norfolk S. Ry., 224 N.C. 762, 
32 S.E.2d 346 (1944). 
Notice to Complaining Party Under 

Former § 62-20. — When notice of appeal to 
the superior court was given to the Commission 
by a railroad company, and other requirements 
of former § 62-20 relating thereto were met by 

the company, this was sufficient, without giving 
notice of the appeal to the complaining party in 
the proceedings had before the Commission, as 
upon this appeal the statute made the Commis- 
sion the party plaintiff. State ex rel. N.C. Corp. 
Comm’n v. Southern Ry., 151 N.C. 447, 66 S.E. 
427 (1909). 
Removal to Federal Courts. — Assuming 

that an order of the Commission made to com- 
pel a carrier to change the location and condi- 
tions of its depot to promote the convenience, 
security and accommodation of the public 
would be an invasion of interstate commerce, 
this would not transform the proceedings in 
which the order was made into “a suit at law or 
in equity,” and, as such, removable from the 
superior court of the State to an inferior federal 
tribunal, upon the ground of diverse citizen- 
ship. State ex rel. N.C. Corp. Comm’n v. South- 
ern Ry., 151 N.C. 447, 66 S.E. 427 (1909). 

In proceedings for the removal of a cause 
from the State to the federal courts upon the 
question of diversity of citizenship under the 
applicable federal statute, the State court is not 
bound to surrender its jurisdiction until a case 
has been made which, on the face of the peti- 
tion, shows the petitioner has a right to the 
transfer of the cause to the federal courts. State 
ex rel. N.C. Corp. Comm’n v. Southern Ry., 151 
N.C. 447, 66 S.E. 427 (1909). 

Final Process. — Under this Article as it 
stood before the 1949 revision, the Commission 
had no power to enforce its orders and decrees 
by final process issuing directly therefrom, and 
for such purpose resort had to be had to ordi- 
nary courts, either by independent proceedings 
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or in proper instances by process issued in 
cases carried before such courts on appeal. 
State ex rel. N.C. Corp. Comm’n v. Southern 
Ry., 147 N.C. 483, 61 S.E. 271 (1908). See 
8§ 62-97, 62-98. 
Removal of Franchise Restriction as to 

Carriage of Passengers by Motor Carrier. 
— Former § 62-20 authorized a petitioner to 

appeal to the superior court from an adverse 
ruling of the Utilities Commission on its peti- 
tion for the removal from its franchise of a 
restriction in regard to the carriage of passen- 
gers, and the contention that no appeal would 
lie from such order because the right of appeal 
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was governed by the motor carrier laws autho- 
rizing an appeal from an order affecting fran- 
chise only when entered for violation of law was 
untenable. State ex rel. Utils. Comm’n v. Caro- 
lina Scenic Coach Co., 216 N.C. 325, 4 S.E.2d 
897 (1939). 

Petitioner had the right to appeal to the 
superior court from the denial of its petition for 
the removal from its franchise of a restriction 
prohibiting it from transporting passengers be- 
tween two cities along its route in purely local 
traffic between such cities. State ex rel. Utils. 
Comm’n v. Carolina Scenic Coach Co., 218 N.C. 
233, 10 S.E.2d 824 (1940). 

§ 62-91. Appeal docketed; title on appeal; priorities on 
appeal. 

Unless otherwise provided by the rules of appellate procedure, the cause on 
appeal from the Utilities Commission shall be entitled “State of North 
Carolina ex rel. Utilities Commission (here add any additional parties in 
support of the Commission Order and their capacity before the Commission), 
Appellee(s) v. (here insert name of appellant and his capacity before the 
Commission), Appellant.” Appeals from the Utilities Commission pending in 
the superior courts on September 30, 1967, shall remain on the civil issue 
docket of such superior court and shall have priority over other civil actions. 
(1949). 989, s..1; 1963, c. 1165, s. 1; 1967, c. 1190, s. 6; 1975, c. 391, s. 13; 1983, 
c: 526,'s8: 6:) 

decision of the North Carolina Utilities Com- 

mission, see N.C. Const., Art. IV, § 12(1). 

Cross References. — As to jurisdiction of 
the Supreme Court to review, when authorized 
by law, direct appeals from a final order or 

CASE NOTES 

other party has appealed. However, this proce- 
dure seems to have been authorized by the 

Utilities Commission as Party. — When 
the Utilities Commission sits as a court of 
record to determine the rights of rival claim- 
ants to a valuable franchise, it is somewhat 
anomalous to find it appearing in the Supreme 

General Assembly. State ex rel. Utils. Comm’n 
v. City Coach Co., 234 N.C. 489, 67 S.E.2d 629 

(1951). 
Court to uphold its order from which one or the 

§ 62-92. Parties on appeal. 

In any appeal to the appellate division of the General Court of Justice, the 
complainant in the original complaint before the Commission shall be a party 
to the record and each of the parties to the proceeding before the Commission 
shall have a right to appear and participate in said appeal. (1949, c. 989, s. 1; 
19638, c. 1165, s. 1; 1967, c. 1190, s. 2; 1983, c. 526, s. 7.) 

Cross References. — As to jurisdiction of decision of the North Carolina Utilities Com- 
the Supreme Court to review, when authorized mission, see N.C. Const., Art. IV, § 12(1). 
by law, direct appeals from a final order or 

CASE NOTES 

The Utilities Commission is a party of 
record in a proceeding before it, and upon 

appeal the Commission becomes the party 
plaintiff. State ex rel. N.C. Utils. Comm'n v. 

185 



§62-93 

Norfolk S. Ry., 224 N.C. 762, 32 S.H.2d 346 

(1944). 
As to standing of manufacturer and dis- 

CH. 62. PUBLIC UTILITIES §62-94 

covers to complain and appeal, see State ex 
rel. Utils. Comm’n v. National Merchandising 
Corp., 288 N.C. 715, 220 S.E.2d 304 (1975). 

tributor of plastic telephone directory 

§ 62-93. No evidence admitted on appeal; remission for 
further evidence. 

No evidence shall be received at the hearing on appeal but if any party shall 
satisfy the court that evidence has been discovered since the hearing before the 
Commission that could not have been obtained for use at that hearing by the 
exercise of reasonable diligence, and will materially affect the merits of the 
case, the court may, in its discretion, remand the record and proceedings to the 
Commission with directions to take such subsequently discovered evidence, 
and after consideration thereof, to make such order as the Commission may 
deem proper, from which order an appeal shall lie as in the case of any other 
final order from which an appeal may be taken as provided in G.S. 62-90. 
GO4S SCL I SO ael elopoe Ce tA Waste Once Moen) 

CASE NOTES 

The validity of the Commission’s find- 
ings and conclusions must be determined 
in light of the evidence that was presented to 
it. State ex rel. Utils. Comm’n v. Conservation 

offer further evidence, or that newly discovered 
evidence was available, there is no basis for the 

court, in its discretion, to remand the cause. 

State ex rel. Utils. Comm’n v. Maybelle Transp. 
Council, 312 N.C. 59, 320 S.E.2d 679 (1984). 
No Basis for Remand. — Where nothing in 

the record indicates that any party made a 
motion to remand, that any party desired to 

Co., 252 N.C. 776, 114'S.E.2d 768 (1960). 

Cited in State ex rel. Utils. Comm’n v. 

Mackie, 79 N.C. App. 19, 338 S.E.2d 888 (1986). 

§ 62-94. Record on appeal; extent of review. 

(a) On appeal the court shall review the record and the exceptions and 
assignments of error in accordance with the rules of appellate procedure, and 
any alleged irregularities in procedures before the Commission, not shown in 
the record, shall be considered under the rules of appellate procedure. 

(b) So far as necessary to the decision and where presented, the court shall 
decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning and applicability of the terms of any 
Commission action. The court may affirm or reverse the decision of the 
Commission, declare the same null and void, or remand the case for further 
proceedings; or it may reverse or modify the decision if the substantial rights 
of the appellants have been prejudiced because the Commission’s findings, 
inferences, conclusions or decisions are: 

(1) In violation of constitutional provisions, or 
(2) In excess of statutory authority or jurisdiction of the Commission, or 
(3) Made upon unlawful proceedings, or 
(4) Affected by other errors of law, or 
(5) Unsupported by competent, material and substantial evidence in view 

of the entire record as submitted, or 
(6) Arbitrary or capricious. 

(c) In making the foregoing determinations, the court shall review the whole 
record or such portions thereof as may be cited by any party and due account 
shall be taken of the rule of prejudicial error. The appellant shall not be 
permitted to rely upon any grounds for relief on appeal which were not set 
forth specifically in his notice of appeal filed with the Commission. 
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(d) The court shall also compel action of the Commission unlawfully 
withheld or unlawfully or unreasonably delayed. 

(e) Upon any appeal, the rates fixed or any rule, regulation, finding, 
determination, or order made by the Commission under the provisions of this 
Chapter shall be prima facie just and reasonable. (1949, c. 989, s. 1; 1955, c. 
£207, 8.035: L963% 01165,.8;13;1969;.e, 614;.1975,.c.:391, sx 14.) 

Legal Periodicals. — For case law survey 
as to judicial review of decisions of administra- 
tive agencies, see 45 N.C.L. Rev. 816 (1967). 

For article on administrative evidence rules, 

see 49 N.C.L. Rev. 635 (1971). 

CASE NOTES 

I. In General. 
II. Standard of Review. 

III. Limitations on Review. 

A. In General. 
B. Weighing of Evidence. 

IV. Prima Facie Just and Reasonable. 
. In General. 
. Rates. 
. Findings. 
. Determinations. 

Orders. 
QmODOWSYS V. 

I. IN GENERAL. 

The Utilities Commission is a creature 
of the legislature and may exercise jurisdic- 
tion and regulatory authority only as defined by 
Chapter 62. State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 93 N.C. App. 260, 
377 S.E.2d 772 (1989), rev’d on other grounds, 
326 N.C. 522, 391 S.E.2d 487 (1990). 
Discretion of Utilities Commission. — In 

deciding complaints, the Utilities Commission 
is allowed discretion in fashioning a remedy; 
the Commission could transfer service of one 
cooperative to electric utility rather than all 
complainants, as long as its action was not 
capricious or arbitrary. Dennis v. Duke Power 
Co., 341 N.C. 91, 459 S.E.2d 707 (1995). 
Subsection (b) States Authority of 

Court. — The authority of the court to which 
an appeal is taken from an order of the Utilities 
Commission is stated in subsection (b) of this 
section. State ex rel. Utils. Comm’n v. Carolina 
Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 100 
(1966). 

Subsection (b) gives the Supreme Court am- 
ple basis for ordering refunds to ratepayers 
who have been charged unlawfully high rates. 
Therefore, the Supreme Court is authorized to 
order refunds when the Commission has made 
an error of law in its rate making procedures. 
State ex rel. Utils. Comm’n v. Conservation 
Council, 312 N.C. 59, 320 S.E.2d 679 (1984). 
Appellate review of an order of the 

North Carolina Utilities Commission is 
governed by subsections (b) and (c). State 

ases Decided Prior to 1949 Revision of Procedural Sections. 

ex rel. Utils. Comm’n v. Public Staff — North 
Carolina Utils. Comm’n, 123 N.C. App. 43, 472 
S.E.2d 193 (1996). 
Questions on appeal from the Commis- 

sion must be determined from the record 
certified by it. State ex rel. N.C. Utils. 
Comm'n v. Carolina Coach Co., 261 N.C. 384, 
134 S.E.2d 689 (1964). 
The Commission has the duty to enter final 

orders that are sufficient in detail to enable the 
Supreme Court on appeal to determine the 
controverted issues. State ex rel. Utils. Comm’n 
v. AT & T Communications of S. States, Inc., 

321 N.C. 586, 364 S.E.2d 386 (1988). 
Unless Facts Are in Record, Commis- 

sion’s Expert Knowledge Cannot Be Con- 
sidered. — The Commission’s knowledge, how- 
ever expert, cannot be considered by the 
Supreme Court on appeal unless the facts em- 
braced within that knowledge are in the record. 
State ex rel. N.C. Utils. Comm’n v. Carolina 
Coach Co., 261 N.C. 384, 134 S.E.2d 689 (1964). 
Attorney General Not Prejudiced by 

Failure to Hold Hearing. — The Attorney 
General was not prejudiced by the action of the 
Commission in allowing an exploration track- 
ing rate increase to go into effect without a 
hearing, since a refund could be sought under 
this section. State ex rel. Utils. Comm’n v. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 
Contents of Order Remanding Cause. — 

If a cause is remanded under this section, the 
order should specify the ground on which it is 
based and thereby indicate to the Commission 
the nature of its further proceedings. State ex 
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rel. Utils. Comm’n v. Maybelle Transp. Co., 252 
N.C. 776, 114 S.E.2d 768 (1960). 
Doctrine of Res Judicata. — Where an 

administrative determination has been re- 
viewed by the courts, the res judicata effect, if 
any, attaches to the court’s judgment rather 
than to the administrative decision. State ex 
rel. Utils. Comm’n v. Thornburg, 325 N.C. 4638, 
385 S.E.2d 451 (1989). 
Applied in State ex rel. Utils. Comm’n v. 

Haywood Elec. Membership Corp., 260 N.C. 59, 
131 S.E.2d 865 (1963); State ex rel. N.C. Utils. 
Comm’n v. Southern Ry., 267 N.C. 317, 148 
S.E.2d 210 (1966); State ex rel. Utilities 
Comm’n v. Associated Petro. Carriers, 13 N.C. 
App. 554, 186 S.E.2d 612 (1972); State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 575, 232 
S.E.2d 177 (1977); In re Duke Power Co., 37 
N.C. App. 138, 245 S.E.2d 787 (1978); State ex 
rel. Utils. Comm’n v. Boren Clay Prods. Co., 48 
N.C. App. 263, 269 S.E.2d 234 (1980); State ex 
rel. Utils. Comm’n v. Public Staff-North Caro- 
lina Utils. Comm’n, 309 N.C. 195, 306 S.E.2d 
435 (1983); State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 323 N.C. 
481, 374 S.E.2d 361 (1988); State ex rel. Utils. 
Comm’n v. North Carolina Natural Gas Corp., 
323 N.C. 630, 375 S.E.2d 147 (1989); State ex 
rel. Utils. Comm’n v. Thornburg, 324 N.C. 478, 
380 S.E.2d 112 (1989); State ex rel. Utils. 
Comm’n v. Thornburg, 325 N.C. 484, 385 S.E.2d 
463 (1989); State ex rel. Utils. Comm’n v. Vil- 
lage of Pinehurst, 99 N.C. App. 224, 393 S.E.2d 
111 (1990); State ex rel. Util. Comm’n v. Caro- 
lina Util. Customers Ass’n, 328 N.C. 37, 399 
S.E.2d 98 (1991); Dunnagan v. Ndikom, 139 
N.C. App. 246, 533 S.E.2d 494 (2000); Union 
Transf. & Storage Co. v. Lefeber, 139 N.C. App. 
280, 533 S.E.2d 550 (2000). 
Quoted in State ex rel. Utils. Comm’n vy. 

Carolina Tel. & Tel. Co., 61 N.C. App. 42, 300 
S.E.2d 395 (1983); State ex rel. Utils. Comm’n 
v. Mackie, 79 N.C. App. 19, 338 S.E.2d 888 
(1986); State ex rel. Utils. Comm’n ov. 
Thornburg, 84 N.C. App. 482, 353 S.E.2d 413 
(1987). 

Stated in State ex rel. Utils. Comm’n v. 
Atlantic C.L.R.R., 268 N.C. 242, 150 S.E.2d 386 
(1966); State ex rel. Utils. Comm’n v. North 
Carolina Cellular Ass’n, 111 N.C. App. 801, 433 
S.E.2d 785 (1993). 

Cited in State ex rel. Utils. Comm’n v. Two 
Way Radio Serv., Inc., 272 N.C. 591, 158 S.E.2d 
855 (1968); State ex rel. Utils. Comm’n v. Public 
Serv. Co., 35 N.C. App. 156, 241 S.E.2d 79 
(1978); In re Rogers, 297 N.C. 48, 253 S.E.2d 
912 (1979); State ex rel. Utils. Comm’n v. Cen- 
tral Tel. Co., 60 N.C. App. 493, 299 S.F.2d 264 
(1983); State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 307 N.C. 541, 299 S.E.2d 
763 (1983); State ex rel. Utils. Comm’n v. Con- 
servation Council, 64 N.C. App. 266, 307 S.E.2d 
375 (1983); State ex rel. Utils. Comm’n v. Caro- 
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lina Util. Customers Ass’n, 314 N.C. 171, 333 
S.E.2d 259 (1985); Blue Ridge Textile Printers, 
Inc. v. Public Serv. Co., 99 N.C. App. 193, 392 
S.E.2d 401 (1990); State ex rel. Utils. Comm’n 
v. Water Serv., Inc., 328 N.C. 299, 401 S.E.2d 
353 (1991); State ex rel. Utilities Comm’n v. 
Centel Cellular Co., 103 N.C. App. 731, 407 
S.E.2d 257 (1991); State ex rel. Utils. Comm’n 
v. Empire Power Co., 112 N.C. App. 265, 485 
S.E.2d 553 (1993); State ex rel. Utils. Comm’n 
v. Carolina Util. Customers Ass’n, 348 N.C. 452, 
500 S.E.2d 693 (1998). 

II. STANDARD OF REVIEW. 

Standard that governs appellate review 
of Commission orders is statutorily artic- 
ulated by subsections (b) and (c) of this 
section. State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 88 N.C. App. 153, 363 
S.E.2d 73 (1987). 
Commission’s Decision Will Be Upheld 

Unless Assailable Under Subsection (b). — 
The decision of the Commission with regard to 
rates for public utilities will be upheld by the 
Court of Appeals on appeal unless it is assail- 
able on one of the grounds enumerated in 
subsection (b) of this section. State ex rel. Utils. 
Comm’n v. Mebane Home Tel. Co., 35 N.C. App. 
588, 242 S.E.2d 165 (1978), aff’d, 298 N.C. 162, 
257 S.E.2d 623 (1979). 

Judicial reversal of an order of the Utilities 
Commission is a serious matter for the review- 
ing court which can be properly addressed only 
by strict application of the six criteria of this 
section which circumscribe judicial review. 
State ex rel. Utils. Comm’n v. Bird Oil Co., 302 
N.C. 14, 273 S.E.2d 232 (1981). 
A decision of the Utilities Commission will be 

upheld on appeal unless the appellate court 
finds error based on one of the enumerated 
grounds of this section. State ex rel. Utils. 
Comm’n v. Southern Bell Tel. & Tel. Co., 88 
N.C. App. 153, 363 S.E.2d 73 (1987). 
Absence of proper findings is an error of 

law and basis for remand under subdivision 
(b)(4) of this section because it frustrates appel- 
late review. State ex rel. Utils. Comm'n v. 
Conservation Council, 66 N.C. App. 456, 311 
S.E.2d 617, rev’d in part, 312 N.C. 59, 320 
S.E.2d 679 (1984); State ex rel. Utils. Comm’n 
v. Public Staff, 317 N.C. 26, 343 S.E.2d 898 
(1986). 
Scope of Review. — Grounds for relief not 

specifically set forth in the notice of appeal filed 
with the Commission may not be relied upon in 
the appellate courts; however, even when spe- 
cific grounds are set forth, the applicable scope 
of review may be determined only from an 
examination of the issues brought forward by 
the appealing party and the nature of the 
supporting contentions. Dennis v Duke Power 

Co., 114 N.C. App. 272, 442 S.E.2d 104 (1994), 
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modified, 341 N.C. 91, 459 S.E.2d 707 (1995). 
In reviewing a decision of the Utilities Com- 

mission, the appellate court’s role is to deter- 
mine whether the entire record supports the 
Commission’s decision, and where there are 
two reasonably conflicting views of the evi- 
dence, the appellate court may not substitute 
its judgment for that of the Commission. State 
ex rel. Utils. Comm’n v. Carolina Indus. Group 
For Fair Util. Rates, 130 N.C. App. 636, 503 
S.E.2d 697 (1998), cert. denied, 349 N.C. 377 
(1998). 

Test on Review. — The test applied by a 
reviewing court involves a determination of 
whether, after viewing the entire record, the 
Utilities Commission’s findings and conclusions 
are supported by substantial, competent, and 
material evidence. State ex rel. Utils. Comm’n 
v. North Carolina Gas Serv., 128 N.C. App. 288, 
494 S.E.2d 621 (1998). 
The failure to include all the necessary 

findings of fact is an error of law and a 
basis for remand under subdivision (b)(4) of 
this section, because it frustrates appellate 
review. State ex rel. Utils. Comm’n v. Public 
Staff, 317 N.C. 26, 343 S.E.2d 898 (1986); State 
ex rel. Utils. Comm’n v. Public Staff-North 
Carolina Utils. Comm’n, 322 N.C. 689, 370 
S.E.2d 567 (1988). 

The Commission’s order must be sufficient 
within itself to comply with the statute. Failure 
to include all necessary findings of fact and 
details is an error of law and a basis for remand 
under subdivision (b)(4) of this section, because 
it frustrates appellate review. State ex rel. 
Utils. Comm’n v. AT & T Communications of S. 
States, Inc., 321 N.C. 586, 364 S.E.2d 386 
(1988). 
The Commission was required to make 

specific finds showing what effect, if any, it 
gave to financing costs or down market protec- 
tion, or both, in arriving at its common equity 
rate of return decision. Failure to do so consti- 
tuted an error of law requiring a remand for 
further proceedings. State ex rel. Utils. 
Comm’n v. Public Staff-North Carolina Utils. 
Comm’n, 322 N.C. 689, 370 S.E.2d 567 (1988). 
Function of Court on Review. — The 

Court of Appeals looks to the findings of fact 
and conclusions of the Commission and deter- 
mines whether the Commission has considered 
the factors required by law and whether its 
findings are supported by competent, substan- 
tial and material evidence in view of the whole 
record. State ex rel. Utils. Comm’n vy. 
Springdale Estates Ass’n, 46 N.C. App. 488, 265 
S.E.2d 647 (1980). 

The test upon appeal from a determination of 
the Utilities Commission is whether the Com- 
mission’s findings of fact are supported by com- 
petent, material and substantial evidence in 
view of the entire record. State ex rel. Utils. 
Comm’n v. Nantahala Power & Light Co., 313 
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N.C. 614, 332 S.E.2d 397, rev’d on other 
grounds, 476 U.S. 953, 106 S. Ct. 2349, 90 L. 
Ed. 2d 943 (1986). 

The Supreme Court’s statutory function is 
not to determine whether there is evidence to 
support a position the Commission did not 

adopt. The court asks instead, whether there is 
substantial evidence, in view of the entire 
record, to support the position which the Com- 
mission adopted. State ex rel. Utils. Comm’n v. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 

Appellate court’s statutory function is to as- 
sess whether the North Carolina Utilities Com- 
mission’s order is affected by errors of law and 
to determine whether there is substantial evi- 
dence, in view of the entire record, to support 
the position adopted. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 323 
N.C. 238, 372 S.E.2d 692 (1988). 

The reviewing court should see if, in view of 
the entire record, the Utilities Commission’s 
findings and conclusions are supported by sub- 
stantial, competent and material evidence. 
State ex rel. Utils. Comm’n v. Piedmont Natu- 
ral Gas Co., 346 N.C. 558, 488 S.E.2d 591 

(1997). 
Substantial Evidence Defined. — Sub- 

stantial evidence is defined as “more than a 
scintilla or a permissible inference.” It means 
such relevant evidence as a reasonable mind 
might accept as adequate to support a conclu- 
sion. State ex rel. Utils. Comm’n v. Southern 
Coach Co., 19 N.C. App. 597, 199 S.E.2d 731 
(1973), cert. denied, 284 N.C. 623, 201 S.E.2d 
693 (1974). 
Commission may agree with single wit- 

ness, if the evidence supports his position, no 
matter how many opposing witnesses might 
come forward. The court is then required to 
determine whether the Commission’s decision 
is supported by competent, material and sub- 
stantial evidence in view of the entire record as 
submitted. State ex rel. Utils. Comm'n v. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 
Evidence of Reasonableness of Practice. 

— Where the Commission’s order required the 
defendants to do no more than they did volun- 
tarily and without objection for 30 years or 
more, preceding the last six or eight years, this 
would seem to be “strong evidence” of the rea- 
sonableness of the practice. State ex rel. Utils. 
Comm'n v. Southern Ry., 256 N.C. 359, 124 
S.E.2d 510 (1962). 
Findings, inferences, conclusions or de- 

cision of Utilities Commission which are 
arbitrary or capricious and which prejudice 
substantial rights of appellants are not binding 
on reviewing court. State ex rel. Utils. Comm’n 
v. Thornburg, 314 N.C. 509, 334 S.E.2d 772 

(1985). 
Subsection (c) requires the reviewing 
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court to take due note of the rule of prej- 
udicial error. State ex rel. Utils. Comm’n v. 
General Tel. Co., 285 N.C. 671, 208 S.E.2d 681 

(1974). 
Due account shall be taken of the rule of 

prejudicial error in the consideration of an 
appeal. State ex rel. Utils. Comm’n v. Nello L. 
Teer Co., 266 N.C. 366, 146 S.E.2d 511 (1966). 
Standard Deemed Satisfied. — Where 

witnesses testified according to a private agree- 
ment that was not unanimous, the Utilities 
Commission was not subjected to a heightened 
standard of review but satisfied the require- 
ments of this chapter by independently consid- 
ering and analyzing relevant evidence and facts 
presented by all the parties. State ex rel. Util- 
ities Comm’n v. Carolina Util. Customers Ass’n, 
351 N.C. 223, 524 S.E.2d 10 (2000). 

Ill. LIMITATIONS ON REVIEW. 

A. In General. 

Limitation on Authority to Review. — 
The authority of the Court of Appeals and of the 
Supreme Court in reviewing an order of the 
Utilities Commission is limited to that con- 
ferred by this section. State ex rel. Utils. 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970), aff'd on rehearing, 278 N.C. 235, 

179 S.E.2d 419 (1971). 
Upon appeal, the authority of the reviewing 

court to reverse or modify the order of the 
Commission, or to remand the matter to the 
Commission for further proceedings, is limited 
to that specified in this section. State ex rel. 
Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972); State ex rel. Utils. 
Comm’n v. Intervenor Residents, 305 N.C. 62, 
286 S.E.2d 770 (1982). 

Courts do not ordinarily review or reverse 
the exercise of discretionary power by an ad- 
ministrative agency such as the Utilities Com- 
mission, except on showing of capricious, un- 
reasonable or arbitrary action or disregard of 
law. State ex rel. N.C. Utils. Comm’n v. Caro- 
lina Coach Co., 261 N.C. 384, 1384 S.E.2d 689 
(1964). 
On review of orders from the Commission, 

the Court of Appeals’ action is guided by this 
section, and where the Commission’s actions do 
not violate the Constitution or exceed statutory 
authority, appellate review is limited to errors 
of law, arbitrary action, or decisions unsup- 
ported by competent, material and substantial 
evidence. State ex rel. Utils. Comm’n v. 
Springdale Hstates Ass’n, 46 N.C. App. 488, 265 
S.E.2d 647 (1980). 

The authority of an appellate court to reverse 
or modify an order of the Utilities Commission, 
or to remand the matter to the Commission for 
further proceedings, is limited to that specified 
in this section, which includes the authority to 
reverse or modify such order on the ground that 
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it violates a constitutional provision. State ex 
rel. Utils. Comm’n v. Farmers Chem. Ass’n, 33 
N.C. App. 433, 235 S.E.2d 396, cert. denied, 293 
N.C. 258, 237 S.E.2d 539 (1977). 
Under applicable standards of appellate re- 

view, the Court of Appeals is not at liberty to 
substitute its judgment for that of the Commis- 
sion. State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 57 N.C. App. 489, 291 
S.E.2d 789 (1982), modified, 307 N.C. 541, 299 
S.E.2d 763 (1983). 

Court’s Power to Reverse, Modify or 
Nullify Substantially Circumscribed. — 
The court’s power to affirm or remand is not 
specifically circumscribed by this section. How- 
ever, the power of the court to reverse or modify 
and, a fortiori, to declare null and void, is 
substantially circumscribed. State ex rel. Utils. 
Comm’n v. Duke Power Co., 305 N.C. 1, 287 
S.E.2d 786 (1982). 
Appellate review of Commission orders 

is limited to the record as certified. State ex 
rel. Utils Comm’n v. Southern Bell Tel. & Tel. 
Co., 88 N.C. App. 153, 363 S.E.2d 73 (1987). 
Appeals Are Confined to Questions of 

Law Specifically Set Forth. — Appeals from 
the Utilities Commission are confined to ques- 
tions of law upon grounds specifically set forth 
in appellant’s petition for rehearing by the 
Commission. State ex rel. Utils. Comm’n vy. 
Queen City Coach Co., 233 N.C. 119, 63 S.E.2d 
113 (1951). See also State ex rel. Utils. Comm’n 
v. Mead Corp., 238 N.C. 451, 78 S.E.2d 290 
(1953). 
As to necessity for raising grounds for 

relief before Commission, see State ex rel. 
Utils. Comm’n v. State, 250 N.C. 410, 109 

S.E.2d 368 (1959). 

B. Weighing of Evidence. 

Weighing of Evidence and Exercise of 
Judgment Thereon Are Matters for Com- 
mission. — The decisions of the Utilities Com- 
mission must be within the authority conferred 
by statute; however, the weighing of the evi- 
dence and the exercise of judgment thereon as 
to transportation problems within the scope of 
its powers are matters for the Commission. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co., 260 N.C. 43, 1382 S.E.2d 249 (1963). 
Commission Without Discretionary 

Power Where No Evidence to Weigh. — The 
weighing of the evidence and the exercise of 
judgment thereon within the scope of its au- 
thority are matters for the Commission; even 
so, the Commission has no discretionary power, 
where its function is to weigh the evidence and 
make judgment thereon, if there is no evidence 
to weigh. State ex rel. N.C. Utils. Comm'n v. 
Carolina Coach Co., 261 N.C. 384, 134 S.E.2d 
689 (1964). 
Minimal Consideration of Competent 
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Evidence Correctable on Appeal. — AlI- 
though it is not for an appellate court to dictate 
to the Commission what weight it should give 
to material facts before it, a summary disposi- 
tion which indicates that the Commission ac- 
corded only minimal consideration to compe- 
tent evidence constitutes error at law and is 
correctable on appeal. State ex rel. Utils. 
Comm’n v. Edmisten, 299 N.C. 432, 263 S.E.2d 
583 (1980); State ex rel. Utils. Comm’n v. 
Thornburg, 314 N.C. 509, 334 S.E.2d 772 
(1985). 
Comments on Evidence. — The Commis- 

sion is not required to set forth comments 
regarding every single fact or item of evidence 
presented by the parties. Dennis v Duke Power 
Co., 114 N.C. App. 272, 442 S.E.2d 104 (1994), 
modified, 341 N.C. 91, 459 S.E.2d 707 (1995). 
Presumption That Commission Consid- 

ered All Competent Evidence. — In the 
absence of an express statement by the Com- 
mission to the contrary, some record evidence to 
the contrary, or a summary disposition which 
indicates to the contrary, the court would pre- 
sume that the Commission gave proper consid- 
eration to all competent evidence presented. 
State ex rel. Utils. Comm’n v. Thornburg, 316 
N.C. 238, 324 S.E.2d 28 (1986). 
The credibility of testimony and the 

weight to be given it are for the Commis- 
sion, not for the reviewing court. State ex rel. 
Utils. Comm’n v. City of Durham, 282 N.C. 308, 
193 S.E.2d 95 (1972); State ex rel. Utils. 
Comm'n y. Farmers Chem. Ass’n, 33 N.C. App. 
433, 235 S.E.2d 398, cert. denied, 293 N.C. 258, 
237 S.E.2d 539 (1977). 

The credibility of testimony was for the de- 
termination of the Commission. State ex rel. 
Utils. Comm’n v. General Tel. Co., 285 N.C. 671, 
208 S.E.2d 681 (1974). 

It is a well-established rule that it is for 
administrative body, in an adjudicatory pro- 
ceeding, to determine weight and sufficiency of 
evidence and the credibility of the witnesses, to 
draw inferences from the facts, and to appraise 
conflicting and circumstantial evidence. State 
ex rel. Utils. Comm’n v. Thornburg, 314 N.C. 
509, 334 S.E.2d 772 (1985). 

The credibility of testimony and the weight to 
be accorded it are matters to be determined by 
the Commission. However, a summary disposi- 
tion which indicates that the Commission ac- 
corded only minimal consideration to compe- 
tent evidence constitutes error at law and is 
correctable on appeal. State ex rel. Utils. 
Comm’n v. Thornburg, 316 N.C. 238, 342 S.E.2d 

28 (1986). 

IV. PRIMA FACIE JUST AND 
REASONABLE. 

A. In General. 

Commission’s Decision Is Prima Facie 

Just and Reasonable. — This section pro- 
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vides that on an appeal, the Commission’s de- 
cision is considered “prima facie just and rea- 
sonable,” and it should be affirmed if supported 
by substantial evidence. State ex rel. Utils. 
Comm’n v. Southern Coach Co., 19 N.C. App. 
597, 199 S.E.2d 731 (1973), cert. denied, 284 
N.C. 628, 201 S.E.2d 693 (1974). 

On appeal, a rate decision, rule, regulation, 
finding, determination, or order made by the 
North Carolina Utilities Commission is deemed 
prima facie just and reasonable. State ex rel. 
Utils. Comm’n v. Public Staff — North Carolina 
Utils. Comm’n, 123 N.C. App. 43, 472 S.E.2d 
193 (1996). 
Burden Is on Appellant to Show Error of 

Law in Proceedings. — The law imposes the 
duty upon the Utilities Commission and not the 
courts to fix rates, and the burden is upon 
appellant from an order of the Commission to 
show an error of law in the proceeding before 
the Commission. State ex rel. Utils. Comm’n v. 
Champion Papers, Inc., 259 N.C. 449, 130 
S.E.2d 890 (1963). 

The burden of showing the impropriety of 
rates established by the Commission lies with 
the party alleging such error. State ex rel. Utils. 
Comm’n v. Duke Power Co., 305 N.C. 1, 287 
S.E.2d 786 (1982); State ex rel. Utils. Comm’n 
v. North Carolina Textile Mfrs. Ass’n, 59 N.C. 
App. 240, 296 S.E.2d 487 (1982), rev’d on other 
grounds, 309 N.C. 238, 306 S.E.2d 113 (1983); 
State ex rel. Utils. Comm’n v. Thornburg, 316 
N.C. 238, 342 S.E.2d 28 (1986). 

The party attacking rates established by the 
Commission bears the burden of proving their 
impropriety. State ex rel. Utils. Comm'n v. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 
But Appellant May Show That Order 

Was Unsupported by Evidence. — Upon 
appeal the orders made by the Utilities Com- 
mission “shall be prima facie just and reason- 
able,” but this does not preclude the appellant 
from showing that the evidence offered rebuts 
the prima facie effect of the order, and that the 
order was unsupported by competent, material 
and substantial evidence in view of the entire 
record. State ex rel. Utils. Comm’n v. Atlantic 
CL. R.Rye235.N.C.- 278, 69:5.6.2d,.6022(1952); 
State ex rel. Utils. Comm’n v. Gulf-Atlantic 
Towing Corp., 251 N.C. 105, 110 S.E.2d 886 
(1959). 
An order of the Commission requiring a 

transportation company to maintain public ser- 
vice facilities must be considered prima facie 
reasonable and just, but this does not preclude 
the transportation company affected from 
showing that the order was unsupported by 
competent, material and substantial evidence. 
State ex rel. Utils. Comm’n v. Atlantic C.L.R.R., 
238 N.C. 701, 78 S.E.2d 780 (1953); State ex rel. 
N.C. Utils. Comm’n v. Carolina Coach Co., 261 
N.C. 384, 134 S.E.2d 689 (1964). 
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While the determination of a petition by a 
carrier to be allowed to discontinue an estab- 
lished service rests in large measure in the 
sound judgment and discretion of the Utilities 
Commission, and its order in regard thereto is 
prima facie just and reasonable, such order is 
reviewable to ascertain whether it is arbitrary 
or capricious or if the essential findings of fact 
on which it is based are supported by compe- 
tent, material and substantial evidence. State 
ex rel. Utils. Comm’n v. Southern Ry., 254 N.C. 
73, 118 S.E.2d 21 (1961). 

B. Rates. 

Rates Are Deemed Prima Facie Just and 
Reasonable. — Upon appeal, rates fixed by 
the Commission shall be deemed prima facie 
just and reasonable. State ex rel. N.C. Utils. 
Comm’n v. Westco Tel. Co., 266 N.C. 450, 146 

S.E.2d 487 (1966); State ex rel. Utils. Comm’n 

v. Duke Power Co., 305 N.C. 1, 287 S.E.2d 786 
(1982); State ex rel. Utils. Comm’n ov. 

Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 
Rates fixed by the Commission are deemed 

prima facie just and reasonable. State ex rel. 
Utils. Comm'n v. Eddleman, 320 N.C. 344, 358 
S.E.2d 339 (1987). 
Legitimate Justification for Industrial 

and City Rates of Return. — The North 
Carolina Utilities Commission drew legitimate 
distinctions which justified its decision to main- 
tain industrial and cities’ rates of return at a 
higher level than residential and commercial 
and small industrial rates. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 323 
N.C. 238, 372 S.E.2d 692 (1988). 

Rates of Return Reasonable and Not 
Discriminatory. — The North Carolina Utili- 
ties Commission’s order contained findings suf- 
ficient to justify its conclusion that the ap- 
proved rates of return were just and reasonable 
and did not unreasonably discriminate among 
the various classes of North Carolina Natural 
Gas Corporation customers and were supported 
by substantial evidence in view of the whole 
record. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 323 N.C. 238, 372 S.E.2d 
692 (1988). 
Order prescribing different Private 

Line Service rates for AT&T’s nonreseller 
(end user) customers and its reseller cus- 
tomers upon its face was discriminatory, and 
absent legally adequate reasons in the order 
why the order was not unjustly discriminatory 
within the meaning of § 62-2(4), the order was 
vacated and the cause is remanded to the 
Commission for further proceedings. State ex 
rel. Utils. Comm’n v. AT&T Communications of 
S. States, Inc., 321 N.C. 586, 364 S.E.2d 386 
(1988). 
Determining a Utility’s Capital Struc- 

ture for Rate Making Purposes. — The 
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Commission is not required, as a matter of law, 
to reduce the common equity component of a 
utility’s capital structure by an amount equal to 
its investment in its nonregulated subsidiaries 
in determining the appropriate capital struc- 
ture for rate making purposes. State ex rel. 
Utils. Comm’n v. Public Staff-North Carolina 
Utils. Comm’n, 322 N.C. 689, 370 S.E.2d 567 

(1988). 

C. Findings. 

Findings of fact made by the Commis- 
sion are prima facie just and reasonable 
on appeal. State ex rel. Utils. Comm’n v. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 
Court May Not Find Facts or Regulate 

Utilities. — Although in reviewing an order of 
the Commission, a court might, upon the same 

facts, have reached a different result, it is not 
for the court to find the facts or to regulate 
utilities. State ex rel. Utils. Comm’n v. Carolina 
Coach Co., 260 N.C. 43, 132 S.E.2d 249 (1963). 
When an appeal to the superior court (now to 

the Court of Appeals) is taken from an order 
entered by the North Carolina Utilities Com- 
mission, the review is limited to the record as 
certified and to the questions of law presented 
therein. There is no provision for additional 
findings of fact by the judge for the purpose of 
determining the validity of the order entered by 
the Commission. State ex rel. Utils. Comm’n v. 
Fox, 236 N.C. 553, 73 S.E.2d 464 (1952); State 
v. Ray, 236 N.C. 692, 73 S.E.2d 870 (1953). See 
State ex rel. Utils. Comm’n v. Mead Corp., 238 
N.C. 451, 78 S.E.2d 290 (1953). 
Findings supported by competent, mate- 

rial and substantial evidence in view of 
the entire record are binding upon the 
reviewing court. State ex rel. Utils. Comm’n v. 
Carolina Tel. & Tel. Co., 267 N.C. 257, 148 
S.E.2d 100 (1966); State ex rel. Utils. Comm’n 

v. Carolina Coach Co., 269 N.C. 717, 153 S.E.2d 
461 (1967); State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 15 N.C. App. 41, 
189 S.E.2d 777 (1972); State ex rel. Utils. 
Comm’n v. M.L. Hatcher Pickup & Delivery 
Servs., Inc., 43 N.C. App. 662, 259 S.E.2d 791 
(1979); State ex rel. Utils. Comm’n v. M.L. 
Hatcher Pickup & Delivery Servs., Inc., 47 N.C. 
App. 418, 267 S.E.2d 488 (1980); State ex rel. 
Utils. Comm’n v. M.L. Hatcher Pickup & Deliv- 
ery Servs., Inc., 48 N.C. App. 115, 268 S.E.2d 
851 (1980). See also, State ex rel. Utils. 
Comm’n v. Champion Papers, Inc., 259 N.C. 
449, 130 S.E.2d 890 (1963); State ex rel. Utils. 
Comm’n v. Thornburg, 314 N.C. 509, 334 S.E.2d 
772 (1985). ) 

All findings of fact made by the Commission, 
which are supported by competent, material 
and substantial evidence, are conclusive. State 
ex rel. Utils. Comm’n v. General Tel. Co., 281 
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N.C. 318, 189 S.E.2d 705 (1972); State ex rel. 
Utils. Comm’n v. City of Durham, 282 N.C. 308, 
193 S.E.2d 95 (1972); State ex rel. Utils. 
Comm’n v. Public Staff, 52 N.C. App. 275, 278 
S.E.2d 599 (1981); State ex rel. Utils. Comm’n 
v. North Carolina Textile Mfrs. Ass’n, 313 N.C. 
215, 328 S.E.2d 264 (1985); State ex rel. Utils. 
Comm’n v. Public Staff, 317 N.C. 26, 343 S.E.2d 
898 (1986). 
When the Commission’s findings are sup- 

ported by competent, material and substantial 
evidence, they are binding upon the appellate 
court. State ex rel. Utils. Comm’n v. Farmers 
Chem. Ass’n, 33 N.C. App. 433, 235 S.E.2d 398, 
bere, denied, 290 N.C.” 258, 237 S.E72d 539 

erty. 
The Commission’s findings and conclusions, 

where supported by competent, material, and 
substantial evidence, considering the whole 
record, and taking into account any contradic- 
tory evidence or evidence from which conflict- 
ing inferences could be drawn, must be af- 
firmed. State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 57 N.C. App. 489, 291 
S.E.2d 789 (1982), modified, 307 N.C. 541, 299 
S.E.2d 763 (1983). 

The Commission’s order will not be disturbed 
if upon consideration of the entire record the 
court finds that the decision is not affected by 
error of law and the facts found by the Commis- 
sion are supported by competent, material and 
substantial evidence, taking into account any 
contradictory evidence or evidence from which 
conflicting inferences could be drawn. State ex 
rel. Utils. Comm’n v. Public Staff-North Caro- 
lina Utils. Comm’n, 322 N.C. 689, 370 S.E.2d 
567 (1988). 
Even Though Reviewing Court Might 

Have Reached Different Conclusion. — 
Neither findings of fact nor the Commission’s 
determination of what rates are reasonable 
may be reversed or modified by a reviewing 
court merely because the court would have 
reached a different finding or determination 
upon the evidence. State ex rel. Utils. Comm’n 
v. General Tel. Co., 281 N.C. 318, 189 S.E.2d 
705 (1972); State ex rel. Utils. Comm’n v. 
Thornburg, 314 N.C. 509, 334 S.E.2d 772 
(1985). 

If the rates are reasonable upon an applica- 
tion of the whole record test, the Court of 

Appeals is bound by the findings of fact estab- 
lishing them and may not reach a different 
finding merely because it could have reached 
another determination upon the evidence. 
State ex rel. Utils. Comm'n v. Springdale Es- 
tates Ass’n, 46 N.C. App. 488, 265 S.E.2d 647 
(1980). 
When the record, considered as a whole, 

contains substantial evidence supporting the 
subjective judgment of the Commission on any 
of the factors in the fixing of reasonable rates 
under § 62-133, the conclusion reached by the 
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Commission may not be disturbed by a review- 
ing court merely because the court’s subjective 
judgment is different from that of the Commis- 
sion, nor is the Commission required to accept 

as conclusive the subjective judgment of a wit- 
ness, even though the record contains no ex- 
pression of a contrary opinion by another wit- 
ness. State ex rel. Utils. Comm’n v. Edmisten, 

29 N.C. App.428, 225 S.B.2d 1101; aff'd) 291 
N.C. 424, 230 S.E.2d 647 (1976). 

The authority to determine the adequacy of a 
utility’s service and the rates to be charged lies 
with the Commission, and a reviewing court 
may not modify or reverse its determination 
merely because the court would have reached a 
different finding based on the evidence. State 
ex rel. Utils. Comm’n v. Public Staff-North 
Carolina Utils. Comm’n, 317 N.C. 26, 343 
S.E.2d 898 (1986); State ex rel. Utils. Comm’n 
v. Public Staff-North Carolina Utils. Comm’n, 
91 N.C. 107, 370 S.E.2d 567 (1988). 
Any finding of fact made by the Commission, 

if supported by competent, material and sub- 
stantial evidence is conclusive, even if the re- 
viewing court would have reached a different 
result on the same evidence. State ex rel. Utils. 
Comm’n v. Southern Bell Tel. & Tel. Co., 88 
N.C. App. 153, 363 S.E.2d 73 (1987). 
Finding Held Error of Law. — Finding of 

the Commission that legal fees which were 
incurred by utility in contesting the amount of 
an administrative penalty imposed as a result 
of its failure to provide adequate water service 
were recoverable as part of its operating ex- 
penses, in that they were “a reasonable and 
necessary expenditure” which was associated 
with its water service to its customers, consti- 

tuted an error of law under subdivision (b)(4) of 
this section. State ex rel. Utils. Comm’n v. 
Public Staff, 317 N.C. 26, 348 S.E.2d 898 
(1986). 
Where the individualized nature of a 

shuttle operation precluded performance 
by a common carrier, the Utilities Commis- 
sion erred as a matter of law in finding that 
performance of the shuttle contract constituted 
common carriage. State ex rel. Utils. Comm’n v. 
Tar Heel Indus., Inc., 77 N.C. App. 75, 334 
S.E.2d 396 (1985). 
Findings Concerning Company’s Debt 

Ratio. — Conclusion of the Utilities Commis- 
sion that a natural gas company’s capital struc- 
ture should include a short-term debt ratio of 
4.02%, based on a short-term debt equal to 
stored gas inventory rather than “the daily 
average balance amount of short-term debt for 
the most recent twelve month period,” was 
supported by substantial evidence. State ex rel. 
Utilities Comm’n v. Carolina Util. Customers 
Ass’n, 351 N.C. 223, 524 $.E.2d 10 (2000). 
Formula Did Not Unreasonably Dis- 

criminate. — The North Carolina Utilities 
Commission’s order contained findings suffi- 
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cient to justify its conclusion that the Industrial 
Sales Tracker Formula did not unreasonably 
discriminate between North Carolina Natural 
Gas Corporation’s customer classes and these 
findings were supported by substantial evi- 
dence in light of the whole record. State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass’n, 323 N.C. 238, 372 S.E.2d 692 (1988). 

D. Determinations. 

Determination by Commission Is Prima 
Facie Just and Reasonable. — A determina- 
tion by the Commission is not simply prima 
facie evidence of its validity, but is prima facie 
just and reasonable. State ex rel. Utils. Comm’n 
v. Ray, 236 N.C. 692, 73 S.E.2d 870 (1953); 
State ex rel. N.C. Utils. Comm’n v. Municipal 
Corps., 243 N.C. 198, 90 S.E.2d 519. (1955); 
State ex rel. N.C. Utils. Comm’n v. Casey, 245 
N.C. 297, 96 S.E.2d 8 (1957); State ex rel. Utils. 
Comm’n v. Carolina Coach Co., 260 N.C. 43, 132 
S.E.2d 249 (1963). 
The Commission, not the reviewing 

court, is to make determination of fair 

value of the properties. State ex rel. Utils. 
Comm’n v. City of Durham, 282 N.C. 308, 193 
S.E.2d 95 (1972). 

While the Commission has the duty to weigh 
evidences of “fair value” fairly and in “balanced 
scales,” the reviewing court may not set aside 
the Commission’s determination of “fair value” 
merely because the court would have given the 
respective elements different weights and 
would, therefore, have arrived at a different 
“fair value.” State ex rel. Utils. Comm'n v. 
Southern Bell Tel. & Tel. Co., 15 N.C. App. 41, 
189 S.E.2d 777 (1972). 
The Supreme Court may not reverse an order 

of the Commission because of its weighting of 
the respective indicators of “fair value,” unless 
it finds such weighting to have been arbitrary 
and lacking support in the evidence, in view of 
the entire record, or otherwise affected by error 
of law. State ex rel. Utils. Comm’n v. VEPCO, 
285 N.C. 398, 206 S.E.2d 283 (1974). 
The question of whether a case “is to be 

a general rate case” under the terms of 
§ 62-137 is a mixed question of law and fact. 
As to such questions, courts should be hesitant 
to disturb the Commission’s expert determina- 
tion with regard to the nature of the case 
presented, particularly when its determination 
is made prior to hearing and for the initial 
purpose of setting the scope of the hearing and 
the resulting amount of information which the 
public utility will be required to furnish. Even 
at that stage, however, the Commission’s deter- 
mination must be supported by “competent, 
material and substantial evidence in view of 
the entire record as submitted.” State ex rel. 
Utils. Comm’n v. Rail Common Carriers, 42 
N.C. App. 314, 256 S.E.2d 508 (1979), 
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What constitutes public convenience 
and necessity is primarily an administra- 
tive question with a number of imponderables 
to be taken into consideration, e.g., whether 
there is a substantial public need for the ser- 
vice, whether the existing carriers can reason- 
ably meet this need, and whether the service 
would endanger or impair the operations of 
existing carriers contrary to the public interest. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co., 260 N.C. 48, 132 S.E.2d 249 (1963). 

E. Orders. 

Order of Commission Is Prima Facie 
Just and Reasonable. — By this section an 
order of the Commission is prima facie just and 
reasonable. This applies to orders approving 
contracts of public utilities. State ex rel. Utils. 
Comm’n v. Carolina Coach Co., 260.N.C. 43, 132 
S.E.2d 249 (1963). 
When Order Will Be Affirmed. — Where 

the order of the Utilities Commission granting 
petitioner an increase in rates in a general rate 
case is justified by the findings of fact which are 
supported by plenary evidence, the order of the 
Commission will be affirmed. State ex rel. Utils. 
Comm’n v. Tidewater Natural Gas Co., 259 
N.C. 558, 181 S.E.2d 303 (1963). 

The rate order of the Commission will be 
affirmed if upon consideration of the whole 
record the appellate court finds that the Com- 
mission’s decision is not affected by error of law 
and the facts found by the Commission are 
supported by competent, material and substan- 
tial evidence, taking into account any contra- 
dictory evidence or evidence from which con- 
flicting inferences could be drawn. State ex rel. 
Utils. Comm’n v. Duke Power Co., 305 N.C. 1, 
287 S.E.2d 786 (1982); State ex rel. Utils. 
Comm'n v. Thornburg, 316 N.C. 238, 342 S.E.2d 
28 (1986). 
When Order Remanded to Commission 

for Further Hearing. — An order of the 
Commission based on an erroneous interpreta- 
tion of law should be remanded to the Commis- 
sion for further hearing and not be terminated 
by the court where the Commission has the 
duty to make a positive determination, such as 
the fixing of rates, and because of some error of 
law the determination is in suspense, and the 
utility is entitled to have the determination 
made. State ex rel. N.C. Utils. Comm’n v. Caro- 
lina Coach Co., 261 N.C. 384, 134 S.E.2d 689 

(1964). 
Inadequate Order. — Order which set forth 

specific complaints from some customers, but 
did not state what to do to make the service 
adequate, and did not indicate in what manner 
the company violated the Commission’s stan- 
dards, nor what those standards were, was 

inadequate. State ex rel. Utils. Comm’n v. Caro- 
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lina Water Serv., Inc., 335 N.C. 493, 439 S.E.2d 
127 (1994). 

V. CASES DECIDED PRIOR TO 
1949 REVISION OF PROCE- 

DURAL SECTIONS. 

Editor’s Note. — All of the cases below were 
decided before the 1949 revision of the proce- 
dural provisions of this Chapter, and construe 
former $$ 62-20 and 62-21, corresponding to 
§ 62-90 and this section. It should be noted that 

the 1949 revision made many changes in proce- 
dure, and especially in the extent of review. 
Appeal to Superior Court Under Former 

Law Was Trial De Novo. — Upon appeal 
under the former statute by a party to a pro- 
ceeding before the Corporation Commission 
from an order made therein under former 
§§ 62-42 and 62-43, the superior court had 

jurisdiction to try and determine both issues of 
law and issues of fact, duly presented by assign- 
ments of error based upon exceptions duly 
taken by the appellant during the hearing 
before the Commission. The trial of such issues 
by the superior court was de novo. State ex rel. 
Corp. Comm’n v. Southern Ry., 196 N.C. 190, 
145 S.E. 19 (1928). See also State ex rel. Corp. 
Comm’n v. Seaboard Air Line & S. Ry., 161 N.C. 
270, 76 S.E. 554 (1912). 
A provision of former § 62-21 that on appeal 

the trial should be “under the same rules and 
regulations as are prescribed for the trial of 
other civil causes” meant that the trial should 
be de novo. State ex rel. Utils. Comm’n v. Great 
S. Trucking Co., 223 N.C. 687, 28 S.E.2d 201 
(1943). See also North Carolina Corp. Comm’n 
v. Winston-Salem Southbound Ry., 170 N.C. 
560, 87 S.E. 785 (1916). 
Under this Chapter as it stood before the 

1949 revision, the trial in the superior court 
was de novo, and from thence only would a 
further appeal lie to the Supreme Court, gov- 
erned by the rule that such an appeal should 
not be fragmentary, but should be from a final 
judgment or one final in its nature. State ex rel. 
Corp. Comm’n v. Cannon Mfg. Co., 185 N.C. 17, 
116 S.E. 178 (1923). 
Rules Applicable on Appeal to Superior 

Court. — Prior to the 1949 revision, on appeal 
to the superior court the trial was under the 
same rules and regulations applicable in other 
civil causes, save and except the prima facie 
effect to be given the decision or determination 
of the Commission. State ex rel. Utils. Comm’n 
v. Great S. Trucking Co., 223 N.C. 687, 28 
S.E.2d 201 (1943). 
Appeals from the Utilities Commis- 

sioner were analogous to appeals from a 
justice of the peace rather than appeals from 
a referee; hence, since the trial in the superior 
court was de novo upon issues of fact raised by 
the exceptions, the superior court properly re- 
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fused to pass upon appellant’s exceptions to the 
findings of fact seriatim. State ex rel. Utils. 
Comm’n v. Carolina Scenic Coach Co., 218 N.C. 

233, 10 S.E.2d 824 (1940). 
Decision of Commission “Prima Facie 

Just and Reasonable”. — While on appeal 
from the Utilities Commission to the superior 
court the provision of former § 62-21 was in- 
terpreted to mean that the trial should be de 
novo, the section also provided that the decision 
or determination of the Commission “shall be 
prima facie just and reasonable.” State ex rel. 
Utils. Comm’n v. Great S. Trucking Co., 223 
N.C. 687, 28 S.E.2d 201 (1943). 
Findings of Fact Not Conclusive. — 

Former §§ 62-20 and 62-21 did not contain any 

provision that the findings of fact by the Utili- 
ties Commission should be conclusive on ap- 
peal. State ex rel. Unemployment Comp. 
Comm'n v. J.M. Willis Barber & Beauty Shop, 
219 N.C. 709, 15 S.E.2d 4 (1941). 
What Evidence Admissible. — On appeal 

from an order of the Commission under former 
§ 62-21 the trial was de novo, tried under the 

same rules and regulations as are prescribed 
for the trial of other civil causes; and any 
relevant evidence could be there introduced, 
whether it had theretofore been introduced 
before the Commission or not. State ex rel. 
Corp. Comm’n v. Seaboard Air Line Ry., 161 
N.C. 270, 76 S.E. 554 (1912). 
Admission of Evidence Held Reversible 

Error. — Where a union passenger depot had 
been ordered by the Commission, it was revers- 
ible error in the superior court, on appeal from 
the Commission, for the trial judge to admit 
evidence as to the effect the relocation would 
have on property values in a nearby town 
where the present station of one of the roads 
was located. State ex rel. Corp. Comm'n vy. 
Seaboard Air Line Ry., 161 N.C. 270, 76 S.E. 
554 (1912). 
When Appellee Entitled to Affirmance of 

Decision. — Under former § 62-21, in the 

absence of a showing that the decision of the 
Utilities Commission was clearly unreasonable 
and unjust, appellee, on appeal to the superior 
court, was entitled to an affirmance of the 
decision of the Commission. State ex rel. N.C. 
Utils. Comm’n v. Carolina Coach Co., 224 N.C. 
390, 30 S.E.2d 328 (1944). 

In an application for a certificate of 
public convenience and necessity, the Util- 
ities Commission must act within the authority 
conferred by the statute; however, the findings 
from the evidence and the exercise of judgment 
thereon within the scope of its powers are 
matters for the Commission, and its order will 
not be disturbed when sustained by the find- 
ings upon competent, material and substantial 
evidence. State ex rel. Utils. Comm’n vy. 
Fredrickson Motor Express, 232 N.C. 180, 59 
S.E.2d 582 (1950). 
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§ 62-95. Relief pending review on appeal. 

Pending judicial review, the Commission is authorized, where it finds that 
justice so requires, to postpone the effective date of any action taken by it. 
Upon such conditions as may be required and to the extent necessary to 
prevent irreparable injury, a judge of the appellate court with jurisdiction over 
the case on appeal is authorized to issue all necessary and appropriate process 
to postpone the effective date of any action by the Commission or take such 
action as may be necessary to preserve status or rights of any of the parties 
pending conclusion of the proceedings on appeal. The court may require the 
applicant for such stay to post adequate bond as required by the court. (1949, 
¢,,9893's. 151963, cy T165,'s Ti loG7 oc. 1190. 6..5. 1983" cep26ns..S.) 

decision of the North Carolina Utilities Com- 

mission, see N.C. Const., Art. IV, § 12(1). 

Cross References. — As to jurisdiction of 
the Supreme Court to review, when authorized 
by law, direct appeals from a final order or 

§ 62-96. Appeal to Supreme Court. 

Appeals of final orders of the Utilities Commission to the Supreme Court are 
governed by Article 5 of General Statutes Chapter 7A. In all appeals filed in the 
Court of Appeals, any party may file a motion for discretionary review in the 
Supreme Court pursuant to G.S. 7A-31. If the Commission is the appealing 
party, it is not required to give any undertaking or make any deposit to assure 
payment of the cost of the appeal, and the court may advance the cause on its 
docket. (1949, c. 989, s. 1; 1963, c. 1165, s. 1; 1967, c. 1190, s. 3; 1983, c. 526, s. 
oe 

Cross References. — As to jurisdiction of 
the Supreme Court to review, when authorized 
by law, direct appeals from a final order or 

decision of the North Carolina Utilities Com- 

mission, see N.C. Const., Art. IV, § 12(1). 

CASE NOTES 

An appeal does not lie directly from the 
Commission to the Supreme Court. State 
ex rel. Bd. of R.R. Comm’rs v. Wilmington & W. 
R.R., 122 N.C. 877, 29 S.E. 334 (1898); North 
Carolina Corp. Comm’n vy. Winston-Salem 
Southbound Ry., 170 N.C. 560, 87 S.E. 785 
(1916). 
Scope of Review. — Where the evidence is 

sufficient to permit and sustain the Commis- 
sion’s findings of fact, conclusions and the deci- 
sion based thereon, the Supreme Court will 
consider the proceedings before the Commis- 
sion only to the extent necessary to determine 
whether the Court of Appeals committed an 
error of law. State ex rel. Utils. Comm’n v. J.D. 
McCotter, Inc., 283 N.C. 104, 194 S.E.2d 859 
(1973), 
When Supreme Court May Affirm Judg- 

ment Reversing Commission. — Upon an 
appeal to the Supreme Court from a judgment 
of the superior court (now the Court of Appeals) 
reversing a decision of the Commission and 
remanding the matter for further proceedings, 

the Supreme Court may affirm the judgment of 
the superior court if the record discloses one or 
more of the statutory grounds for such judg- 
ment and if such ground therefor is set forth 
specifically in the notice of appeal from the 
Commission to the superior court. State ex rel. 
Utils. Comm’n v. Carolina Tel. & Tel. Co., 267 
N.C. 257, 148 S.E.2d 100 (1966). 

In order to affirm a judgment of the superior 
court (now the Court of Appeals) reversing and 
remanding a decision of the Commission, it is 
not required that the Supreme Court concur in 
the ruling by the superior court upon every 
ground for relief set forth in the notice of appeal 
from the Commission to the superior court. 
State ex rel. Utils. Comm’n v. Carolina Tel. & 
Tel. Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 
As to standing of manufacturer and dis- 

tributor of plastic telephone directory 
covers to complain and appeal, see State ex 
rel. Utils. Comm’n v. National Merchandising 
Corp., 288 N.C. 715, 220 S.E.2d 304 (1975). 
Applied in State ex rel. N.C. Utils. Comm’n 
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v. Old Fort Finishing Plant, 264 N.C. 416, 142 
S.E.2d 8 (1965). 
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Cited in State ex rel. Utils. Comm’n v. Duke 

Power Co., 305 N.C. 1, 287 S.E.2d 786 (1982). 

§ 62-97. Judgment on appeal enforced by mandamus. 

In all cases in which, upon appeal, an order or decision of the Commission is 
affirmed, in whole or in part, the appellate court shall include in its decree a 
mandamus to the appropriate party to put said order in force, or so much 
thereof as shall be affirmed, or the appellate court may make such other order 
as it deems appropriate. (1949, c. 989, s. 1; 1963, c. 1165, s. 1.) 

CASE NOTES 

Mandamus Under Former § 62-25. — Un- 
der former § 62-25, the court could compel 
performance only by resort to the high prerog- 
ative writ of mandamus, and that by authority 
of the statute. State ex rel. N.C. Corp. Comm’n 

Under former § 62-25, the right to a manda- 

mus to enforce a valid order was given in causes 
which had been carried to the superior court by 
appeal. State ex rel. N.C. Corp. Comm’n v. 
Southern Ry., 147 N.C. 483, 61 S.E. 271 (1908). 

v. Southern Ry., 151 N.C. 447, 66 S.E. 427 
(1909). 

§ 62-98. Peremptory mandamus to enforce order, when no 
appeal. 

(a) Ifno appeal is taken from an order or decision of the Commission within 
the time prescribed by law and the person to which the order or decision is 
directed fails to put the same in operation, as therein required, the Commis- 
sion may apply to a superior court judge who has jurisdiction pursuant to G.S. 
7A-47.1 or G.S. 7A-48 in Wake County or in the district or set of districts as 
defined in G.S, 7A-41.1 in which the business is conducted, upon 10 days’ 
notice, for a peremptory mandamus upon said person for the putting in force 
of said order or decision; and if said judge shall find that the order of said 
Commission was valid and within the scope of its powers, he shall issue such 
peremptory mandamus. 

(b) An appeal shall lie to the Court of Appeals in behalf of the Commission, 
or the defendant, from the refusal or the granting of such peremptory 
mandamus. The remedy prescribed in this section for enforcement of orders of 
the Commission is in addition to other remedies prescribed by law. (1949, c. 
989, s. 1; 1963, c. 1165, s. 1; 1967, c. 1190, s. 4; 1987 (Reg. Sess., 1988), c. 1037, 
s. 92.) 

CASE NOTES 

As to enforcement of order by manda- 
mus where no appeal was taken, under 
former law, see State ex rel. N.C. Corp. 
Comm'n v. Southern Ry., 147 N.C. 483, 61 S.E. 
271 (1908). 
Where the Commission had ordered two 

railroad companies to erect a union depot 
at a junction after a hearing upon the petition 
of the citizens of the town, and the railroads 

had lost or waived their statutory right to 
appeal, such order was regarded as a final 
judgment, and mandamus proceedings to com- 
pel the enforcement of the final order upon 
failure of the railroads to except and appeal 
therefrom was the remedy authorized by stat- 
ute. State ex rel. Corp. Comm’n v. Southern Ry., 
185 N.C, 435, 117 S.E. 563 (1923). 

§ 62-99: Repealed by Session Laws 1967, c. 1190, s. 5. 
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ARTICLE DA. 

Siting of Transmission Lines. 

§ 62-100. Definitions. 

As used in this Article: 
(1) The term “begin to construct” includes any clearing of land, excava- 

tion, or other action that would adversely affect the natural environ- 
ment of the route of a transmission line; but that term does not 
include land surveys, boring to ascertain geological conditions, or 
similar preliminary work undertaken to determine the suitability of 
proposed routes for a transmission line that results in temporary 
changes to the land; 

(2) The word “county” means any one of the counties listed in G.S. 
153A-10; 

(3) The word “land” means any real estate or any estate or interest in real 
estate, including water and riparian rights, regardless of the use to 
which it is devoted; 

(4) The word “lines” means distribution lines and transmission lines 
collectively; 

(5) The word “municipality” means any incorporated community, whether 
designated as a city, town, or village and any area over which it 
exercises any of the powers granted by Article 19 of Chapter 160A of 
the General Statutes; 

(6) The term “public utility” means a person, whether organized under the 
laws of this State or under the laws of any other state or country, 
engaged in producing, generating, transmitting, delivering, or fur- 
nishing electricity for private or public use, including counties, 
municipalities, joint municipal power agencies, electric membership 
corporations, and public and private corporations; and 

(7) The term “transmission line” means an electric line designed with a 
capacity of at least 161 kilovolts. (1991, c. 189, s. 1.) 

Editor’s Note. — Session Laws 1991, c. 189, apply to any transmission line that the public 
s. 3, made this Article effective December 1, _ utility or other person has begun to construct 
1991, but provides that the Article shall not before that date. 

CASE NOTES 

Cited in State ex rel. Utils. Comm’n v. Moun- 

tain Elec. Coop., 108 N.C. App. 283, 423 S.E.2d 
516 (1992). 

§ 62-101. Certificate to construct transmission line. 

(a) No public utility or any other person may begin to construct a new 
transmission line without first obtaining from the Commission a certificate of 
environmental compatibility and public convenience and necessity. 

(b) A transmission line for which a certificate is required shall be con- 
structed, operated, and maintained in conformity with the certificate. A 
certificate may be amended or transferred with the approval of the Commis- 
sion. 
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(c) A certificate is not required for construction of the following lines: 
(1) A line designed to carry less than 161 kilovolts; 
(2) The replacement or expansion of an existing line with a similar line in 

substantially the same location, or the rebuilding, upgrading, modi- 
fying, modernizing, or reconstructing of an existing line for the 
purpose of increasing capacity or widening an existing right-of-way; 

(3) A transmission line over which the Federal Energy Regulatory Com- 
mission has licensing jurisdiction, if the Commission determines that 
agency has conducted a proceeding substantially equivalent to the 
proceeding required by this Article; 

(4) Any transmission line for which, before March 6, 1989, a public utility 
or other person has surveyed a proposed route and, based on that 
route, has acquired rights-of-way for it by voluntary conveyances or 
has filed condemnation proceedings for acquiring those rights-of-way 
which, together, involve twenty-five percent (25%) or more of the total 
length of the proposed route; 

(5) An electric membership corporation owned transmission line for which 
the construction or upgrading has had a proceeding conducted which 
the Commission determines is substantially equivalent to the pro- 
ceeding required by this Article; 

(6) Any line owned by a municipality to be constructed wholly within the 
corporate limits of that municipality. 

(d) The Commission may waive the notice and hearing requirements of this 
Article and issue a certificate or amend an existing certificate under either of 
the following circumstances: 

(1) When the Commission finds that the owners of land to be crossed by 
the proposed transmission line segment do not object to such a waiver 
and either: 
a. The transmission line will be less than one mile long; or 
b. The transmission line is for the purpose of relocating an existing 

transmission line segment to resolve a highway or other public 
project conflict; to accommodate a commercial, industrial, or 
other private development conflict; or to connect an existing 
transmission line to a substation, to another public utility, or to a 
public utility customer when any of these is in proximity to the 
existing transmission line. 

(2) If the urgency of providing electric service requires the immediate 
construction of the transmission line, provided that the Commission 
shall give notice to those parties listed in G.S. 62-102(b) before issuing 
a certificate or approving an amendment. 

(e) When justified by the public convenience and necessity and a showing 
that circumstances require immediate action, the Commission may permit an 
applicant for a certificate to proceed with initial clearing, excavation, and 
construction before receiving the certificate required by this section. In so 
proceeding, however, the applicant acts at its own risk, and by granting such 
permission, the Commission does not commit to ultimately grant a certificate 
for the transmission line. 

(f) Nothing in this section restricts or impairs the Commission’s jurisdiction 
pursuant to G.S. 62-73 to hear or make complaints. (1991, c. 189, s. 1.) 

CASE NOTES 

Cited in State ex rel. Utils. Comm’n v. Moun- 

tain Elec. Coop., 108 N.C. App. 283, 423 S.E.2d 
516 (1992). 
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§ 62-102. Application for certificate. 

(a) An applicant for the certificate described in G.S. 62-101 shall file an 
application with the Commission containing the following information: 

(1) The reasons the transmission line is needed; 
(2) A description of the proposed location of the transmission line; 
(3) A description of the proposed transmission line; 
(4) An environmental report setting forth: 

a. The environmental impact of the proposed action; 
b. Any proposed mitigating measures that may minimize the envi- 

ronmental impact; and 
c. Alternatives to the proposed action. 

(5) A list of all necessary approvals that the applicant must obtain before 
it may begin to construct the transmission line; and 

(6) Any other information the Commission requires. 
(b) Within 10 days of filing the application, the applicant shall serve a copy 

of it on each of the following in the manner provided in G.S. 1A-1, Rule 4: 
(1) The Public Staff; 
(2) The Attorney General; 
(3) The Department of Environment and Natural Resources; 
(4) The Department of Commerce; 
(5) The Department of Transportation; 
(6) The Department of Agriculture and Consumer Services; 
(7) The Department of Cultural Resources; 
(8) Each county through which the applicant proposes to construct the 

transmission line; 
(9) Each municipality through whose jurisdiction the applicant proposes 

to construct the transmission line; and 
(10) Any other party that the Commission orders the applicant to serve. 

The copy of the application served on each shall be accompanied by a notice 
specifying the date on which the application was filed. 

(c) Within 10 days of the filing of the application, the applicant shall give 
public notice to persons residing in each county and municipality in which the 
transmission line is to be located by publishing a summary of the application 
in newspapers of general circulation so as to substantially inform those 
persons of the filing of the application. This notice shall thereafter be published 
in those newspapers a minimum of three additional times before the time for 
parties to intervene has expired. The summary shall also be sent to the North 
Carolina State Clearinghouse. The summary shall be subject to prior approval 
of the Commission and shall contain at a minimum the following: 

(1) Asummary of the proposed action; 
(2) A description of the location of the proposed transmission line written 

in a readable style; 
(3) The date on which the application was filed; and 
(4) The date by which an interested person must intervene. 

(d) Inadvertent failure of service on or notice to any municipality, county, 
governmental agency, or other person described in this section may be cured by 
an order of the Commission designed to give that person adequate notice to 
enable effective participation in the proceeding. 

(e) An application for an amendment of a certificate shall be in a form 
approved by and shall contain any information required by the Commission. 
Notice of such an application shall be in the same manner as for a certificate. 
(1991, c. 189, s. 1; 1991 (Reg. Sess., 1992), c. 959, s. 18; 1997-261, s. 3; 1997-443, 
s. 11A.119(a).) 
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§ 62-103. Parties. 

(a) The following persons shall be parties to a certification proceeding under 
this Article: 

(1) The applicant; 
(2) The Public Staff. 

(b) The following persons may intervene in a certification proceeding under 
this Article if a petition to intervene is filed with the Commission within 100 
days of the filing of the application and the petition is subsequently granted: 

(1) Any State department, municipality, or county entitled to notice under 
G.S. 62-102(b); 

(2) Any person whose land will be crossed by the proposed line; 
(3) Any other person who can show a substantial interest in the certifi- 

cation proceeding. (1991, c. 189, s. 1.) 

§ 62-104. Hearings. 

(a) The Commission shall schedule a hearing upon each application filed 
under this Article not more than 120 days after the filing and shall conclude 
the proceeding as expeditiously as possible. The Commission may, however, 
extend this time period for substantial cause. 

(b) If, after proper notice of the application has been given, no significant 
protests are filed with the Commission, the Commission may cancel the 
hearing and decide the case on the basis of the filed record. 

(c) The Commission shall issue an order on each application filed under this 
Article within 60 days of the conclusion of the hearing. The Commission may 
extend this time period for substantial cause. (1991, c. 189, s. 1.) 

§ 62-105. Burden of proof; decision. 

(a) The burden of proof is on the applicant in all cases under this Article, 
except that any party proposing an alternative location for the proposed 
transmission line shall have the burden of proof in sustaining its position. The 
Commission may consider any factors that it finds are relevant and material to 
its decision. The Commission shall grant a certificate for the construction, 
operation, and maintenance of the proposed transmission line if it finds: 

(1) That the proposed transmission line is necessary to satisfy the 
reasonable needs of the public for an adequate and reliable supply of 
electric energy; 

(2) That, when compared with reasonable alternative courses of action, 
construction of the transmission line in the proposed location is 
reasonable, preferred, and in the public interest; 

(3) That the costs associated with the proposed transmission line are 
reasonable; 

(4) That the impact the proposed transmission line will have on the 
environment is justified considering the state of available technology, 
the nature and economics of the various alternatives, and other 
material considerations; and 

(5) That the environmental compatibility, public convenience, and neces- 
sity require the transmission line. 

(b) If the Commission determines that the location of the proposed trans- 
mission line should be modified, it may condition its certificate upon modifi- 
cations it finds necessary to make the findings and determinations set forth in 
subsection (a) of this section. (1991, c. 189, s. 1.) 
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§ 62-106. Effect of local ordinances. 

Within 30 days after receipt of notice of an application as provided by G.S. 
62-102, a municipality or county shall file with the Commission and serve on 
the applicant the provisions of an ordinance that may affect the construction, 
operation, or maintenance of the proposed transmission line in the manner 
provided by the rules of the Commission. If the municipality or county does not 
serve notice as provided above of any such ordinance provisions, the provisions 
of such ordinance may not be enforced by the municipality or county. If the 
applicant proposes not to comply with any part of the ordinance, the applicant 
may move the Commission for an order preempting that part of the ordinance. 
Service of the motion on the municipality or county by the applicant shall make 
the municipality or county a party to the proceeding. If the Commission finds 
that the greater public interest requires it, the Commission may include in a 
certificate issued under this Article an order preempting any part of such 
county or municipal ordinance with respect to the construction, operation or 
maintenance of the proposed transmission line. (1991, c. 189, s. 1.) 

§ 62-107. Rules. 

Pursuant to G.S. 62-31, the Commission may adopt rules to carry out the 
purposes of this Article. In addition, the Commission shall adopt rules 
requiring public utilities to file periodic reports stating their short-term and 
long-term plans for construction of transmission lines in this State. (1991, c. 
189 %s2 15) 

CASE NOTES 

Cited in State ex rel. Utils. Comm’n v. Moun- 

tain Elec. Coop., 108 N.C. App. 283, 423 S.E.2d 
516 (1992). 

8§ 62-108, 62-109: Reserved for future codification purposes. 

ARTICLE 6. 

The Utility Franchise. 

§ 62-110. Certificate of convenience and necessity. 

(a) Except as provided for bus companies in Article 12 of this Chapter, no 
public utility shall hereafter begin the construction or operation of any public 
utility plant or system or acquire ownership or control thereof, either directly 
or indirectly, without first obtaining from the Commission a certificate that 
public convenience and necessity requires, or will require, such construction, 
acquisition, or operation: Provided, that this section shall not apply to 
construction into territory contiguous to that already occupied and not receiv- 
ing similar service from another public utility, nor to construction in the 
ordinary conduct of business. 

(b) The Commission shall be authorized to issue a certificate to any person 
applying to the Commission to offer long distance services as a public utility as 
defined in G.S. 62-3(23)a.6., provided that such person is found to be fit, 
capable, and financially able to render such service, and that such additional 
service 1s required to serve the public interest effectively and adequately; 
provided further, that in such cases the Commission shall consider the impact 
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on the local exchange customers and only permit such additional service if the 
Commission finds that it will not jeopardize reasonably affordable local 
exchange service. . 
Notwithstanding any other provision of law, the terms, conditions, rates, and 

interconnections for long distance services offered on a competitive basis shall 
be regulated by the Commission in accordance with the public interest. In 
promulgating rules necessary to implement this provision, the Commission 
shall consider whether uniform or nonuniform application of such rules is 
consistent with the public interest. Provided further that the Commission shall 
consider whether the charges for the provision of interconnections should be 
uniform. 

For purposes of this section, long distance services shall include the 
transmission of messages or other communications between two or more 
central offices wherein such central offices are not connected on July 1, 1983, 
by any extended area service, local measured service, or other local calling 
arrangement. 

(c) The Commission shall be authorized, consistent with the public interest, 
to adopt procedures for the issuance of a special certificate to any person for the 
limited purpose of offering telephone service to the public by means of coin, 
coinless, or key-operated pay telephone instruments. This service may be in 
addition to or in competition with public telephone services offered by the 
certificated telephone company in the service area. The access line from the 
pay instrument to the network may be obtained from the local exchange 
telephone company in the service area where the pay instrument is located, 
from any certificated competitive local provider, or any other provider autho- 
rized by the Commission. The Commission shall promulgate rules to imple- 
ment the service authorized by this section, recognizing the competitive nature 
of the offerings and, notwithstanding any other provision of law, the Commis- 
sion shall determine the extent to which such services shall be regulated and 
to the extent necessary to protect the public interest regulate the terms, 
conditions, and rates for such service and the terms and conditions for 
interconnection to the local exchange network. 

(d) The Commission shall be authorized, consistent with the public interest 
and notwithstanding any other provision of law, to adopt procedures for the 
purpose of allowing shared use and/or resale of any telephone service provided 
to persons who occupy the same contiguous premises (as such term shall be 
defined by the Commission); provided, however, that there shall be no 
“networking” of any services authorized under this subsection whereby two or 
more premises where such services are provided are connected, and provided 
further that any certificated local provider or any other provider authorized by 
the Commission may provide access lines or trunks connecting such authorized 
service to the telephone network, and that the local service rates permitted or 
approved by the Commission for local exchange lines or trunks being shared or 
resold shall be on a measured usage basis where facilities are available or on 
a message rate basis otherwise. Provided however, the Commission may 
permit or approve flat rates, measured rates, message rates, or some combi- 
nation of those rates for shared or resold services whenever the service is 
offered to patrons of hotels or motels, occupants of timeshare or condominium 
complexes serving primarily transient occupants, to patrons of hospitals, 
nursing homes, rest homes, or licensed retirement centers, or to members of 
clubs or students living in quarters furnished by educational institutions, or to 
persons temporarily subleasing residential premises. The Commission shall 
issue rules to implement the service authorized by this subsection, considering 
the competitive nature of the offerings and, notwithstanding any other 
provision of law, the Commission shall determine the extent to which such 
services shall be regulated and, to the extent necessary to protect the public 
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interest, regulate the terms, conditions, and rates charged for such services 
and the terms and conditions for interconnection to the local exchange 
network. The Commission shall require any person offering telephone service 
under this subsection by means of a Private Branch Exchange (“PBX”) or key 
system to secure adequate local exchange trunks from any certificated local 
provider or any other provider authorized by the Commission so as to assure 
a quality of service equal to the quality of service generally found acceptable by 
the Commission. Unless otherwise ordered by the Commission for good cause 
shown by the company, the right and obligation of the certificated local 
provider or any other provider authorized by the Commission to provide local 
service directly to any person located within its certificated service area shall 
continue to apply to premises where shared or resold telephone service is 
available, provided however, the Commission shall be authorized to establish 
the terms and conditions under which such services should be provided. 

(e) Notwithstanding subsection (d) of this section, the Commission may 
authorize any telephone services provided to a nonprofit college or university, 
and its affiliated medical centers, which is qualified under Sections 501 and 
170 of the United States Internal Revenue Code of 1986 or which is a 
State-owned institution, to be shared or resold by that institution on both 
contiguous campus premises owned or leased by the institution and 
noncontiguous premises owned or leased exclusively by the institution, pro- 
vided these services are offered to students or guests housed in quarters 
furnished by the institution, patrons of hospitals or medical centers of the 
institution, or persons or businesses providing educational, research, profes- 
sional, consulting, food, or other support services directly to or for the 
institution, its students, or guests. The services of a certificated local provider 
or any other provider authorized by the Commission, when provided to said 
colleges, universities, and affiliated medical centers shall be rated in the same 
way as those provided for shared service offered to patrons of hospitals, 
nursing homes, rest homes, licensed retirement centers, members of clubs or 
students living in quarters furnished by educational institutions as provided 
for in subsection (d) of this section. The institutions regulated pursuant to this 
subsection shall not be prohibited from electing optional services from the 
certificated local provider or any other provider authorized by the Commission 
which include measured or message rate services. There shall be no “network- 
ing” of any services authorized under this subsection whereby two or more 
different institutions where such services are provided are interconnected. Any 
certificated local provider or any other provider authorized by the Commission 
may provide access lines or trunks connecting such authorized services to the 
telephone network. The Commission shall require such institutions to secure 
adequate local exchange trunks from the certificated local provider or any 
other provider authorized by the Commission to assure a quality of service 
equal to the quality of service generally found acceptable by the Commission. 
Unless otherwise ordered by the Commission for good cause shown by the 
certificated local provider or any other provider authorized by the Commission, 
the right and obligation of that provider to provide local service directly to any 
person located within its certificated service area shall continue to apply to 
premises where shared or resold telephone service is available under this 
subsection, provided however, the Commission shall be authorized to establish 
the terms and conditions under which such service should be provided. The 
Commission shall issue rules to implement the services authorized by this 
subsection. 

(f) Reserved. 
(f1) Except as provided in subsection (£2) of this section, the Commission is 

authorized, following notice and an opportunity for interested parties to be 
heard, to issue a certificate to any person applying to provide local exchange or 
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exchange access services as a public utility as defined in G.S. 62-3(23) a.6., 
without regard to whether local telephone service is already being provided in 
the territory for which the certificate is sought, provided that the person 
seeking to provide the service makes a satisfactory showing to the Commission 
that (i) the person is fit, capable, and financially able to render such service; (ii) 
the service to be provided will reasonably meet the service standards that the 
Commission may adopt; (iii) the provision of the service will not adversely 
impact the availability of reasonably affordable local exchange service; (iv) the 
person, to the extent it may be required to do so by the Commission, will 
participate in the support of universally available telephone service at afford- 
able rates; and (v) the provision of the service does not otherwise adversely 
impact the public interest. In its application for certification, the person 
seeking to provide the service shall set forth with particularity the proposed 
geographic territory to be served and the types of local exchange and exchange 

access services to be provided. Except as provided in G.S. 62-133.5(f), any 
person receiving a certificate under this section shall, until otherwise deter- 
mined by the Commission, file and maintain with the Commission a complete 
list of the local exchange and exchange access services to be provided and the 
prices charged for those services, and shall be subject to such reporting 
requirements as the Commission may require. 
Any certificate issued by the Commission pursuant to this subsection shall 

not permit the provision of local exchange or exchange access service until July 
1, 1996, unless the Commission shall have approved a price regulation plan 
pursuant to G.S. 62-133.5(a) for a local exchange company with an effective 
date prior to July 1, 1996. In the event a price regulation plan becomes 
effective prior to July 1, 1996, the Commission is authorized to permit the 
provision of local exchange or exchange access service by a competing local 
provider in the franchised area of such local exchange company. 

The Commission is authorized to adopt rules it finds necessary (i) to provide 
for the reasonable interconnection of facilities between all providers of tele- 
communications services; (ii) to determine when necessary the rates for such 
interconnection; (iii) to provide for the reasonable unbundling of essential 
facilities where technically and economically feasible; (iv) to provide for the 
transfer of telephone numbers between providers in a manner that is techni- 
cally and economically reasonable; (v) to provide for the continued develop- 
ment and encouragement of universally available telephone service at reason- 
ably affordable rates; and (vi) to carry out the provisions of this subsection in 
a manner consistent with the public interest, which will include a consider- 
ation of whether and to what extent resale should be permitted. 

Local exchange companies and competing local providers shall negotiate the 
rates for local interconnection. In the event that the parties are unable to agree 
within 90 days of a bona fide request for interconnection on appropriate rates 
for interconnection, either party may petition the Commission for determina- 
tion of the appropriate rates for interconnection. The Commission shall 
determine the appropriate rates for interconnection within 180 days from the 
filing of the petition. 

Each local exchange company shall be the universal service provider in the 
area in which it is certificated to operate on July 1, 1995, until otherwise 
determined by the Commission. In continuing this State’s commitment to 
universal service, the Commission shall, by December 31, 1996, adopt interim 
rules that designate the person that should be the universal service provider 
and to determine whether universal service should be funded through inter- 
connection rates or through some other funding mechanism. By July 1, 2003, 
the Commission shall complete an investigation and adopt final rules concern- 
ing the provision of universal services, the person that should be the universal 
service provider, and whether universal service should be funded through 
interconnection rates or through some other funding mechanism. 
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The Commission shall make the determination required pursuant to this 
subsection in a manner that furthers this State’s policy favoring universally 
available telephone service at reasonable rates. 

({2) The provisions of subsection (f1) of this section shall not be applicable to 
franchised areas within the State that are being served by local exchange 
companies with 200,000 access lines or less located within the State, and it is 
further provided that such local exchange company providing service to 
200,000 access lines or less shall not be subject to the regulatory reform 
procedures outlined under the terms of G.S. 62-133.5(a) or permitted to 
compete in territory outside of its franchised area for local exchange and 
exchange access services until such time as the franchised area is opened to 
competing local providers as provided for in this subsection. Upon the filing of 
an application by a local exchange company with 200,000 access lines or less 
for regulation under the provisions of G.S. 62-133.5(a), the Commission shall 
apply the provisions of that section to such local exchange company, but only 
upon the condition that the provisions of subsection (f1) of this section are to 
be applicable to the franchised area and local exchange and exchange access 
services offered by such a local exchange company. 

(f3) The provisions of subsection (f1) of this section shall not be applicable to 
areas served by telephone membership corporations formed and existing under 
Article 4 of Chapter 117 of the General Statutes and exempt from regulation as 
public utilities, pursuant to G.S. 62-3(23)d. and G.S. 117-35. 

(g) For the purpose of encouraging water conservation, the Commission 
may, consistent with the public interest, adopt procedures that allow a lessor, 
pursuant to a written rental agreement, to allocate the costs for providing 
water and sewer service on a metered use basis to persons who occupy the 
same contiguous premises. A written rental agreement shall specify a monthly 
rent that shall be the sum of the base rent plus additional rent at a rate that 
does not exceed the actual purchase price of the water and sewer service to the 
provider plus a reasonable administrative fee. The Commission shall issue 
rules to define contiguous premises and to implement this subsection. Not- 
withstanding any other provision of this Chapter, the Commission shall 
determine the extent to which the services shall be regulated and, to the extent 
necessary to protect the public interest, regulate the terms, conditions, and 
rates that may be allocated for the services. Nothing in this subsection shall be 
construed to alter the rights, obligations, or remedies of persons providing 
water and sewer services and their customers under any other provision of law. 
(1931, c. 455; 1938, c. 134, s. 8; 1941, c. 97; 1963, c. 1165, s. 1; 1983 (Reg. Sess., 
1984), c. 1043),8.°2; 1985) c, 676.8. 9:-c. 680; 1987, c. 445.5" 11989. c. Aol, ae: 
1.2; 1995, ¢. 27, 84° 1995 (Regt oess,,. L996), Ci foo Ss.) 1991-20 Ge oa 
peer nae? ss. 1, 2; 1998-212, s. 15.8B; 1999-112, s. 1; 2001-252, s. 1; 2001-502, 
s. 1. 

Cross References. — As to necessity for 
certificate of convenience and necessity for 
housing projects, see § 157-28. 

Editor’s Note. — See Editor’s note under 
62-133.5 regarding Session Laws 1995, c. 27, s. 
6.1. 

This section, as amended by Session Laws 
1995, c. 27, s. 4, which added subsections (f1), 
(f2), and (f3), does not contain a subsection (f). 

Effect of Amendments. — Session Laws 
2001-252, s. 1, effective June 29, 2001, substi- 
tuted “July 1, 2003” for “July 1, 2001” in the 
third sentence of the fifth paragraph of subsec- 
tion (f1). 

Session Laws 2001-502, s. 1, effective Decem- 
ber 19, 2001, rewrote subsection (g). 

Legal Periodicals. — See legislative sur- 
vey, 21 Campbell L. Rev. 323 (1999). 

CASE NOTES 

I. In General. 

II. Applicability. 

206 



§62-110 

III. Public Utility. 

ART. 6. THE UTILITY FRANCHISE §62-110 

IV. Certificate of Public Convenience and Necessity. 
V. Duplicate Services. 

I. IN GENERAL. 

The basis for the requirement of a cer- 
tificate of public convenience and neces- 
sity, as a prerequisite to the right to serve, is 
the adoption, by the General Assembly, of the 
policy that, nothing else appearing, the public 
is better served by a regulated monopoly than 
by competing suppliers of the service. State ex 
rel. Utils. Comm’n v. Carolina Tel. & Tel. Co., 
267 N.C. 257, 148 S.E.2d 100 (1966); State ex 
rel. Utils. Comm’n v. Two Way Radio Serv., Inc., 
272 N.C. 591, 158 S.E.2d 855 (1968). 
Requirement Curtails Competition. — 

Regarding public utilities, competition, deemed 
unnecessary, is curtailed by the requirement 
that one desiring to engage in such business 
procure from the Utilities Commission a certif- 
icate of public convenience and necessity. In re 
Certificate of Need for Aston Park Hosp., 282 
WiC, 942, 193 S.E.2d 729 (1973). 
By this section the State has granted to 

the utility company a legal monopoly upon 
a service vital to the economic well-being and 
the domestic life of the people of a large terri- 
tory. This franchise is a property right of great 
value. Normally, when the grantee sells its 
business to another company, the monopolistic 
franchise command a substantial price, over 
and above the exchange value of the physical 
properties transferred with it. Thus, the value 
of the franchise enters into and affects the 
market price of the utility’s stock. It does not, 
however, enter into the computation of the 
utility’s rate base. State ex rel. Utils. Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
CLOT): 

This State has adopted the policy of 
granting a telephone company a monop- 
oly upon the rendering of telephone ser- 
vice within its service area. State ex rel. Utils. 
Comm’n v. National Merchandising Corp., 288 
N.C. 715, 220 S.E.2d 304 (1975). 

But nothing in this Chapter confers 
upon a telephone company a monopoly 
upon advertising by its business subscrib- 
ers. State ex rel. Utils. Comm’n v. National 
Merchandising Corp., 288 N.C. 715, 220 S.E.2d 
304 (1975). 
Standing to Contest Application for Cer- 

tificate. — Plaintiff utilities which, by virtue of 
their contiguity to subdivision were in a supe- 
rior position to any other utility in the area to 
provide service to the development since no 
other competitor would be able to provide for 
subdivision without first obtaining a certificate, 
and in the event that another company sought 
a certificate, plaintiffs would be afforded the 
opportunity to contest the application, had a 

legitimate expectation of entitlement sufficient 
to give them a protectible interest so as to 
challenge city’s provision of water to the subdi- 
vision. Quality Water Supply, Inc. v. City of 
Wilmington, 97 N.C. App. 400, 388 S.E.2d 608, 
cert. denied, 326 N.C. 597, 393 S.E.2d 881, 393 
S.E.2d 882 (1990). 
Access Charge Tariff Within Authority of 

Commission. — Considering the evidence 
supporting the view that access charge tariff 
was calculated to reimburse local exchange 
companies (LECs) for having to provide addi- 
tional connection facilities to local networks, 

payments could not be viewed as mere in- 
creased revenues for the LECs, but to provide 
funds to set off those expenditures that the 
LECs were required to make to provide addi- 
tional facilities to handle additional carrier 
access. The imposition of the access charge 
tariff was within the authority granted to the 
Commission by the 1984 amendments to this 
section. State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 88 N.C. App. 153, 363 
S.E.2d 73 (1987). 
Plan for Compensation to Local Ex- 

change Companies for Lost Revenues Dur- 
ing Transition — Not Invalid. — Plan re- 
quiring compensation to local exchange 
companies for lost revenues during transition 
period did not violate the equal protection 
clause or the commerce clause, nor conflict with 
federal antitrust and communications objec- 
tives. State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 88 N.C. App. 153, 363 
S.E.2d 73 (1987). 
Same — Not a Penalty or Damages. — 

Plan requiring compensation to local exchange 
companies for lost revenues during transition 
period did not impose a “penalty” or constitute 
money damages, and could more appropriately 
be considered as a prerequisite to receiving a 
certificate. State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 88 N.C. App. 153, 363 
S.E.2d 73 (1987). 
Same — Statutorily Authorized. — Plan 

requiring compensation to local exchange com- 
panies for lost revenues during transition pe- 
riod was reasonably calculated to provide pro- 
tection for the local exchange customers, and 
was a proper “term” or “condition” of certifica- 
tion which was consistent with the public inter- 
est. The plan was therefore statutorily autho- 
rized. State ex rel. Utils. Comm’n v. Southern 
Bell Tel. & Tel. Co., 88 N.C. App. 1538, 363 
S.E.2d 73 (1987). 
Water Company “Occupies” Through 

Presence of Water Lines. — Subsection (a) of 
this section requires only that a company “oc- 
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cupy” an area not being served by another 
utility. A water company “occupies” through the 
presence of its water lines in the territory. 
Quality Water Supply, Inc. v. City of 
Wilmington, 97 N.C. App. 400, 388 S.E.2d 608, 
cert. denied, 326 N.C. 597, 393 S.E.2d 881, 393 

S.E.2d 882 (1990). 
Order for Cellular Carriers to Pay Ac- 

cess Charges Held Proper. — The Utilities 
Commission did not err by ordering cellular 
carriers to pay access charges to local exchange 
companies when providing wide area call recep- 
tion to their cellular customers. State ex rel. 
Utilities Comm’n v. Centel Cellular Co., 103 
N.C. App. 731, 407 S.E.2d 257 (1991). 

In adjudication between two competing 
certificate applicants, it is for the Utilities 
Commission to weigh and balance a myriad of 
factors in an effort to protect the interests and 
welfare of the general public. State ex rel. Utils. 
Comm’n v. Piedmont Natural Gas Co., 346 N.C. 
558, 488 S.E.2d 591 (1997). 
Applied in State ex rel. Utils. Comm’n v. 

Town of Pineville, 17 N.C. App. 522, 195 S.E.2d 
76 (1973); State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 17 N.C. App. 727, 195 S.E.2d 311 
(1973); State ex rel. Utils. Comm’n v. General 
Tel. Co., 285 N.C. 671, 208 S.E.2d 681 (1974). 

Stated in State ex rel. Utils. Comm'n v. Town 
of Pineville, 13 N.C. App. 663, 187 S.E.2d 473 
(1972); Secretary of Revenue v. Carolina Tel. & 
Tel. Co., 81 N.C. App. 240, 344 S.E.2d 46 (1986). 

Cited in State ex rel. Utils. Comm’n v. North 
Carolina Elec. Membership Corp., 105 N.C. 
App. 136, 412 S.E.2d 166 (1992); State ex rel. 
Utilities Comm’n v. MCI Telecommunications 
Corp., 182 N.C. App. 625, 514 S.E.2d 276 
(1999). 

If. APPLICABILITY. 

This section does not apply to municipal 
corporations. Town of Grimesland v. City of 
Washington, 234 N.C. 117, 66 S.E.2d 794 
(1951); 
A municipal corporation in the operation of a 

municipally owned electric power plant with 
transmission lines extended to supply consum- 
ers beyond its corporate limits is not required 
under this section to obtain from the Utilities 
Commission a certificate of public convenience 
and necessity before it can lawfully operate. 
Town of Grimesland v. City of Washington, 234 
N.C. 117, 66 S.E.2d 794 (1951); Pee Dee Elec. 
Membership Corp. v. Carolina Power & Light 
Co., 253 N.C. 610, 117 S.E.2d 764 (1961). 

This section is not applicable to an elec- 
tric membership corporation organized un- 
der the provisions of §§ 117-6 to 117-26. Caro- 
lina Power & Light Co. v. Johnston County 
Elec. Membership Corp., 211 N.C. 717, 192 S.E. 
105 (1937); Pitt & Greene Elec. Membership 
Corp. v. Carolina Power & Light Co., 255 N.C. 
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258, 120 S.E.2d 749 (1961). 
Certificate Not Required for Business 

Other Than Public Utility. — One does not 
need a certificate of public convenience and 
necessity in order to engage in a business which 
is not that of a “public utility” as defined in 
§ 62-3(23). State ex rel. Utils. Comm’n v. Caro- 
lina Tel. & Tel. Co., 267 N.C. 257, 148 S.E.2d 
100 (1966); State ex rel. Utils. Comm’n v. 
Edmisten, 40 N.C. App. 109, 252 S.E.2d 516 
(1979), aff'd in part and rev’d in part on other 
grounds, 299 N.C. 432, 263 S.E.2d 583 (1980). 
Nor Before City Issues Franchise. — 

Even if a television cable company is a “public 
utility” as defined in § 62-3, it is not required to 
obtain from the Utilities Commission a certifi- 
cate of public convenience and necessity before 
a franchise is issued by a city to it. Shaw v. City 
of Asheville, 269 N.C. 90, 152 S.E.2d 139 
(1967). 

But Certificate Is Required Before Util- 
ity Commences Construction or Opera- 
tion. — A certificate of public convenience and 
necessity from the Utilities Commission is re- 
quired by this section before a public utility 
may commence construction of its plant or 
operation of its business. Shaw v. City of 
Asheville, 269 N.C. 90, 152 S.E.2d 139 (1967). 

Itl. PUBLIC UTILITY. 

The status of an entity as a public utility, 
entitled to the rights conferred by statute and 
subject to the jurisdiction of the Commission, 
does not depend upon whether it has secured a 
certificate of public convenience and necessity, 
pursuant to this section, but is determined 
instead according to whether it is, in fact, 
operating a business defined by the legislature 
as a public utility. State ex rel. Utils. Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 (1986), 
modified and aff’d, 318 N.C. 686, 351 S.E.2d 
289 (1987). 

If an entity is, in fact, operating as a public 
utility, it is subject to the regulatory powers of 
the Commission, notwithstanding the fact that 
it has failed to comply with this section before 
beginning its operation. State ex rel. Utils. 
Comm’n v. Mackie, 79 N.C. App. 19, 338 S.E.2d 
888 (1986), modified and aff’d, 318 N.C. 686, 
351 S.E.2d 289 (1967). 
Issuance of Certificate a Nullity If Appli- 

cant Is Not Public Utility. — If an applicant’s 
proposed service is not within the definition of 
“public utility” contained in § 62-3(23), the 
issuance of a certificate of public convenience 
and necessity by the Commission to the appli- 
cant would be a nullity. It would not supply a 
basis for a further order conferring upon the 
applicant a right which may be granted only to 
a public utility. State ex rel. Utils. Comm’n v. 
Carolina Tel. & Tel. Co., 267 N.C. 257, 148 
S.E.2d 100 (1966). 
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And in Excess of Commission Authority. 
— To grant a certificate of public convenience 
and necessity to conduct a business which is not 
a public utility, within the definition of the 
statute, would be both arbitrary and in excess 
of the statutory authority of the Commission. 
State ex rel. Utils. Comm’n v. Carolina Tel. & 
Tel. Co., 267 N.C. 257, 148 S.E.2d 100 (1966). 
And Would Not Transform Ordinary 

Business into Public Utility. — The issuance 
of a certificate of public convenience and neces- 
sity by the Commission does not transform an 
ordinary business into a public utility, so as to 
entitle its operator to the rights of a public 
utility, or so as to impose upon him the duties 
and limitations of a public utility. State ex rel. 
Utils. Comm’n v. Carolina Tel. & Tel. Co., 267 
N.C. 257, 148 S.E.2d 100 (1966). 

Definition of Public Utility Cannot Be 
Extended. — Neither the Commission nor the 
Supreme Court has authority to add to the 
types of business defined by the legislature as 
public utilities. State ex rel. Utils. Comm’n v. 
Carolina Tel. & Tel. Co., 267 N.C. 257, 148 
S.E.2d 100 (1966). 
Neither a telephone answering nor a 

message relaying service is a public utility 
within the purview of § 62-3(23). State ex rel. 
Utils. Comm’n v. Two Way Radio Serv., Inc., 272 
N.C. 591, 158 S.E.2d 855 (1968). 

IV. CERTIFICATE OF PUBLIC 
CONVENIENCE AND 

NECESSITY. 

Finding of Both Convenience and Public 
Need Is Required. — A finding by the Com- 
mission that the rendering of the proposed 
service by an applicant would be a convenience 
to the public, even if supported by competent 
and substantial evidence, is not an adequate 
basis for an order granting the applicant a 
certificate of public convenience and necessity. 
To entitle the applicant to such a certificate it 
is, of course, not necessary for him to show, and 

the Commission to find, that the proposed ser- 
vice is necessary in the sense of being indis- 
pensable. Nevertheless, a mere showing of con- 
venience is not sufficient. There must be an 
element of public need for the proposed service 
by the applicant in the area. State ex rel. Utils. 
Comm'n v. Carolina Tel. & Tel. Co., 267 N.C. 
257, 148 S.E.2d 100 (1966). 
Public Convenience and Necessity Must 

Require Proposed Operation. — The Com- 
mission is authorized to issue a certificate of 
public convenience and necessity if, but only if, 
the Commission has made findings of fact, 
supported by competent, material, and sub- 
stantial evidence, which findings, in turn, sup- 
port the conclusion that public convenience and 
necessity “require or will require” the proposed 
operation by the applicant. State ex rel. Utils. 
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Comm’n v. Carolina Tel. & Tel. Co., 267 N.C. 
257, 148 S.E.2d 100 (1966). 
Evidence Held to Show Convenience 

and Necessity of Services. — Evidence be- 
fore the Commission indicating that a number 
of the residences served by applicant’s water 
and sewer systems were situated on quarter- 
acre lots, which were of insufficient size to 

support both a well and septic system, and that 
the occupants of these residences, who were 
currently among appellant’s customers, had no 
alternative means of water supply or sewage 
disposal other than the service provided by 
appellant, clearly supported the conclusion not 
only that appellant’s services constituted a con- 
venience to that segment of the public who used 
them, but also that such services were neces- 
sary to the safety and health of the public. State 
ex rel. Utils. Comm’n v. Mackie, 79 N.C. App. 
19, 338 S.E.2d 888 (1986), modified and aff'd, 
318 N.C. 686, 351 S.E.2d 289 (1987). 
Commission’s order that appellant ap- 

ply for a certificate of public convenience 
and necessity was unnecessary where the 
Commission had already concluded that appel- 
lant’s application to abandon service should be 
denied. Instead, in such a case, the Commission 
should proceed to establish the territory to be 
served by appellant, issue the certificate (fran- 
chise), establish the rates to be charged for the 
services, and, if necessary, exercise its statu- 
tory powers and authority to compel compli- 
ance with its lawful orders. State ex rel. Utils. 
Comm’n v. Mackie, 79 N.C. App. 19, 338 S.E.2d 
888 (1986), modified and aff’d, 318 N.C. 686, 
351 S.E.2d 289 (1987). 
The power of eminent domain is inher- 

ent in the certificate of public conve- 
nience and necessity. State ex rel. Utils. 
Comm’n v. Edmisten, 40 N.C. App. 109, 252 
S.E.2d 516 (1979), aff'd in part and rev’d in part 
on other grounds, 299 N.C. 432, 263 S.E.2d 583 
(1980). 
A certificate of public convenience and 

necessity to render telephone service 
grants the right to adopt new methods of 
telephonic communications, including a mobile 
radio telephone service. State ex rel. Utils. 
Comm’n v. Two Way Radio Serv., Inc., 272 N.C. 
591, 158 S.E.2d 855 (1968). 
A certificate of public convenience and neces- 

sity, which authorizes its holder to render “tele- 
phone service” does not limit the holder to the 
practice of the art of telephony as it was known 
and practiced on the date the certificate was 
issued, nor to the use therein of devices, equip- 
ment and methods then in use. Obviously, it is 
the intent of such a certificate to authorize the 
holder to improve its service by adopting and 
using new and improved devices and methods 
for telephonic communication. State ex rel. 
Utils. Comm’n v. Two Way Radio Serv., Inc., 272 
N.C. 591, 158 S.E.2d 855 (1968). 
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Order Held Not to Create a Vested Prop- 
erty Right to Provide Service. — The order 
of the Commission relating to the provision of 
intraLATA service by MCI via its own facilities 
after January 1, 1987, did not give MCI a 
vested property right of which it was unconsti- 
tutionally deprived by the Commission’s failure 
to allow facilities-based intraLATA competition 
on January 1, 1987. Before MCI could have the 
right to provide intraLATA service via its own 
facilities, the Commission would have to issue a 
certificate of authority to MCI, and the Com- 
mission could not issue this certificate without 
making the requisite findings of fact pursuant 
to subsection (b) of this section. State ex rel. 
Utils. Comm’n v. Public Staff, 89 N.C. App. 319, 
365 S.E.2d 638 (1988). 

V. DUPLICATE SERVICES. 

Services Need Not Be Identical to Give 
Utility Serving Area Prior Right. — Two 
services need not be identical in every respect 
in order to give the utility already serving the 
area the prior right. State ex rel. Utils. Comm’n 
v. Carolina Tel. & Tel. Co., 367 N.C. 257, 148 
S.E.2d 100 (1966); State ex rel. Utils. Comm’n 
v. Two Way Radio Serv., Inc., 272 N.C. 591, 158 
S.E.2d 855 (1968). 

Section 62-42 must be construed in con- 
nection with this section, which requires the 
issuance of a certificate of public convenience 
and necessity to construct new facilities except 
where such construction is into territory con- 
tiguous to that already occupied and not receiv- 
ing similar service from another public utility. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 21 N.C. App. 182, 204 S.E.2d 27, 
cert. denied, 285 N.C. 596, 205 S.E.2d 726 
(1974). 
Thus, Commission Is Without Authority 

to Compel Duplicate Telephone Service. — 
A reading of § 62-42 in pari materia with this 
section results in the determination that the 
Commission does not have the authority to 
compel a public utility to provide local ex- 
change service to an area which is already 
receiving such service from another public util- 
ity. State ex rel. Utils. Comm’n v. Southern Bell 
Tel. & Tel. Co., 21 N.C. App. 182, 204 S.E.2d 27, 
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cert. denied, 285 N.C. 596, 205 S.E.2d 726 
(1974). 

To order a telephone company to render ser- 
vice to an area already occupied by another 
telephone company would foster duplication, 
wastefulness, and unwarranted competition, 
all of which are repugnant to the avowed policy 
of the public utility law. State ex rel. Utils. 
Comm'n v. Southern Bell Tel. & Tel. Co., 21 
N.C. App. 182, 204 S.E.2d 27, cert. denied, 285 
N.C. 596, 205 S.E.2d 726 (1974). 
Finding Necessary for Granting Certifi- 

cate to Competitor. — The requirement of a 
certificate of public convenience and necessity 
is not an absolute prohibition of competition 
between public utilities rendering the same 
service. There is, however, inherent in this 
requirement the concept that, once a certificate 
is granted which authorizes the holder to ren- 
der the proposed service within the geographic 
area in question, a certificate will not be 
granted to a competitor in the absence of a 
showing that the utility already in the field is 
not rendering and cannot or will not render the 
specific service in question. State ex rel. Utils. 
Comm’n v. Carolina Tel. & Tel. Co:, 267 N.G. 
257, 148 S.E.2d 100 (1966); State ex rel. Utils. 
Comm’n v. Two Way Radio Serv., Inc., 272 N.C. 
591, 158 S.E.2d 855 (1968). 
Commission Should Have Denied Appli- 

cation Where Proposal to Render Substan- 
tially Same Service. — Where a public utility 
had a certificate of convenience and necessity 
for telephone service in a certain area and was 
ready and able to provide such area a mobile 
radio service, the Utilities Commission should 

have denied an application for a certificate of 
public convenience and necessity to an appli- 
cant who proposed to render substantially the 
same mobile radio service in the area; the fact 
that the applicant proposed to offer an elec- 
tronic personal paging service as an auxiliary 
to its mobile radio service was not a sufficient 
difference to justify the issuance of the certifi- 
cate, when it appeared that the Commission 
could compel the established utility to install 
such a service when the public convenience so 
required. State ex rel. Utils. Comm’n v. Two 
Way Radio Serv., Inc., 272 N.C. 591, 158 S.E.2d 
855 (1968). 

§ 62-110.1. Certificate for construction of generating facil- 
ity; analysis of long-range needs for expansion 
of facilities. 

(a) Notwithstanding the proviso in G.S. 62-110, no public utility or other 
person shall begin the construction of any steam, water, or other facility for the 
generation of electricity to be directly or indirectly used for the furnishing of 
public utility service, even though the facility be for furnishing the service 
already being rendered, without first obtaining from the Commission a 
certificate that public convenience and necessity requires, or will require, such 
construction. 
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(b) For the purpose of this section, “public utility” shall include any electric 
membership corporation operating within this State, and the term “public 
utility service” shall include the service rendered by any such electric mem- 
bership corporation. 

(c) The Commission shall develop, publicize, and keep current an analysis of 
the long-range needs for expansion of facilities for the generation of electricity 
in North Carolina, including its estimate of the probable future growth of the 
use of electricity, the probable needed generating reserves, the extent, size, mix 
and general location of generating plants and arrangements for pooling power 
to the extent not regulated by the Federal Power Commission and other 
arrangements with other utilities and energy suppliers to achieve maximum 
efficiencies for the benefit of the people of North Carolina, and shall consider 
such analysis in acting upon any petition by any utility for construction. In 
developing such analysis, the Commission shall confer and consult with the 
public utilities in North Carolina, the utilities commissions or comparable 
agencies of neighboring states, the Federal Power Commission, the Southern 
Growth Policies Board, and other agencies having relevant information and 
may participate as it deems useful in any joint boards investigating generating 
plant sites or the probable need for future generating facilities. In addition to 
such reports as public utilities may be required by statute or rule of the 
Commission to file with the Commission, any such utility in North Carolina 
may submit to the Commission its proposals as to the future needs for 
electricity to serve the people of the State or the area served by such utility, and 
insofar as practicable, each such utility and the Attorney General may attend 
or be represented at any formal conference conducted by the Commission in 
developing a plan for the future requirements of electricity for North Carolina 
or this region. In the course of making the analysis and developing the plan, 
the Commission shall conduct one or more public hearings. Each year, the 
Commission shall submit to the Governor and to the appropriate committees 
of the General Assembly a report of its analysis and plan, the progress to date 
in carrying out such plan, and the program of the Commission for the ensuing 
year in connection with such plan. 

(d) In acting upon any petition for the construction of any facility for the 
generation of electricity, the Commission shall take into account the appli- 
cant’s arrangements with other electric utilities for interchange of power, 
pooling of plant, purchase of power and other methods for providing reliable, 
efficient and economical electric service. 

(e) As a condition for receiving such certificate the applicant shall file an 
estimate of construction costs in such detail as the Commission may require. 
The Commission shall hold a public hearing on each such application and no 
certificate shall be granted unless the Commission has approved the estimated 
construction costs and made a finding that such construction will be consistent 
with the Commission’s plan for expansion of electric generating capacity. 

(f) The Commission shall maintain an ongoing review of such construction 
as it proceeds and the applicant shall submit each year during construction a 
progress report and any revisions in the cost estimates for the construction. 

(g) The certification requirements of this section shall not apply to persons 
who construct an electric generating facility primarily for that person’s own 
use and not for the primary purpose of producing electricity, heat, or steam for 
sale to or for the public for compensation; provided, however, that such persons 
shall, nevertheless, be required to report to the Utilities Commission the 
proposed construction of such a facility before beginning construction thereof. 
(t965.3¢.2871,. 8: 2;,1975, c. 180.78. 8; 1979362602, .5°.2.) 

Editor’s Note. — Session Laws 1997-40, ss. 1, Session Laws 2000-53, s. 1, and Session Laws 

1-4, as amended by Session Laws 1999-122, s. 2000-181, s. 2.1, provide in part that the Study 
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Commission on the Future of Electric Service in 
North Carolina is created and the Commission 
shall consist of 30 voting members. The Presi- 
dent Pro Tempore of the Senate and the 
Speaker of the House of Representatives shall 
each designate a cochair from the General 
Assembly membership serving on the Commis- 
sion. The Commission shall examine the cost, 
adequacy, availability, and pricing of electric 
rates and service in North Carolina to deter- 
mine whether legislation is necessary to assure 
an adequate and reliable source of electricity 
and economical, fair, and equitable rates for all 
consumers of electricity in North Carolina. The 
Commission shall gather data and other infor- 
mation as may be necessary to accomplish the 
purposes of the Commission, and shall seek 
input and advice from the Attorney General, 
the North Carolina Utilities Commission, and 
the Public Staff of the Utilities Commission and 
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shall also obtain guidance by reviewing electric 
utility restructuring experiments conducted in 
other states. The Commission, while in the 

discharge of official duties, may exercise all the 
powers provided under the provisions of G.S. 
120-19 through G.S. 120-19.4, including the 
power to request all officers, agents, agencies, 
and departments of the State to provide any 
information, data, or documents within their 
possession, ascertainable from their records, or 
otherwise available to them, and the power to 
subpoena witnesses. The Commission shall 
make a report to the 1998 Regular Session of 
the 1997 General Assembly, which may contain 
recommendations, and shall report the results 
of its study and its recommendations to the 
1999 General Assembly. The Commission is to 
report periodically thereafter and is to termi- 
nate June 30, 2006. 

CASE NOTES 

This section was enacted to help curb 
overexpansion of generating facilities be- 
yond the needs of the service area. To this end, 
the General Assembly used the term “public 
convenience and necessity” to define the stan- 
dard to be applied by the Utilities Commission 
to proposed facilities. State ex rel. Utils. 
Comm’n v. High Rock Lake Ass’n, 37 N.C. App. 
138, 245 S.E.2d 787, cert. denied, 295 N.C. 646, 
248 S.E.2d 257 (1978). 

The purpose of requiring a certificate of pub- 
lic convenience and necessity before a generat- 
ing facility can be built is to prevent costly 
overbuilding. Environmental concerns were 
generally left to other regulatory agencies, ex- 
cept as they affect the cost and efficiency of the 
proposed generating facility. State ex rel. Utils. 
Comm’n v. High Rock Lake Ass’n, 37 N.C. App. 
138, 245 S.E.2d 787, cert. denied, 295 N.C. 646, 
248 S.E.2d 257 (1978). 
Advance Certification of Facilities in 

Other States Not Contemplated. — This 
section does not appear to contemplate advance 

certification by the North Carolina Utils. Com- 
mission of facilities built in other states. State 
ex rel. Utils. Comm’n v. Eddleman, 320 N.C. 
344, 358 S.E.2d 339 (1987). 

Public convenience and necessity is 
based on an element of public need for the 
proposed service. State ex rel. Utils. Comm’n 
v. High Rock Lake Ass’n, 37 N.C. App. 138, 245 
S.E.2d 787, cert. denied, 295 N.C. 646, 248 
S.E.2d 257 (1978). 

Subdivision (b)(1) of § 62-133 does not re- 
quire the Commission to make new findings on 
the need for the construction. Before any public 
utility begins the construction of a facility for 
generating electricity for use by the public it 
must first obtain from the Commission a certif- 

icate stating that public convenience and neces- 
sity requires, or will require such construction. 
Before such a certificate can be granted the 
applicant must file an estimate of construction 
costs and the Commission must hold public 
hearings. This procedure satisfies the argu- 
ment that the construction must be necessary. 
State ex rel. Utils. Comm’n v. Conservation 
Council, 312 N.C. 59, 320 S.E.2d 679 (1984). 
Subsection (c) of this section makes it 

clear that the only purpose of a least-cost 
planning proceeding is to assist the Utilities 
Commission in developing, publicizing, and 
keeping current an analysis of the long-range 
needs for expansion of facilities for the genera- 
tion of electricity in North Carolina. Nowhere is 
it suggested in subsection (c) that the purpose 
of the proceeding is to issue directives which 
fundamentally alter a given utility’s opera- 
tions. State ex rel. Utils. Comm’n v. North 
Carolina Elec. Membership Corp., 105 N.C. 
App. 186, 412 S.E.2d 166 (1992). 

Scope of Commission’s Authority and 
Jurisdiction. — North Carolina Utilities 
Commission’s dismissal of petitioner indepen- 
dent power producer’s application and its es- 
tablishment of minimum filing requirements 
did not constitute an impermissible deviation 
from the process specifically provided in this 
section and § 62-82, and some deviation from 
these sections was not beyond the Commis- 
sion’s authority and jurisdiction. State ex rel. 
Utils. Comm’n v. Empire Power Co., 112 N.C. 
App. 265, 485 S.E.2d 553 (1993), cert. denied, 
335 N.C. 564, 441 S.E.2d 125 (1994). 

Inclusion of Facility in Another State 
Absent North Carolina Certificate of Ne- 
cessity. — The Commission acted within the 
limits of its authority when it included 

212 



§62-110.2 

Catawba Unit 1, located in South Carolina, in 
power company’s rate base, even though no 
North Carolina certificate of necessity had been 
obtained prior to beginning construction 
thereof. State ex rel. Utils. Comm’n v. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 

(1987). 
The furnishing of electric service to an 

area subsequently annexed must be carried 
out pursuant to the 1965 Electric Act. State ex 
rel. Utils. Comm’n v. VEPCO, 310 N.C. 302, 311 
S.E.2d 586 (1984). 

The 1965 Electric Act, §§ 160A-331 to 160A- 

338 and 62-110.1 to 62-110.2, does not empower 
or restrict municipalities in the operation of 
their electric systems outside their corporate 
limits. State ex rel. Utils. Comm’n v. VEPCO, 
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310 N.C. 302, 311 S.E.2d 586 (1984). 
Review of Grant of Certificate. — On 

appeal from a decision of the Commission 
granting a certificate under this section, the 
court must look to the findings of fact and 
conclusions of the Commission and determine if 
the Commission has considered the factors re- 
quired by law and if the findings of fact neces- 
sary to support granting of the certificate are 
supported by substantial evidence in view of 
the whole record. State ex rel. Utils. Comm’n v. 
High Rock Lake Ass’n, 37 N.C. App. 138, 245 
S.E.2d 787, cert. denied, 295 N.C. 646, 248 
S.E.2d 257 (1978). 

Cited in State ex rel. Utils. Comm’n v. Moun- 
tain Elec. Coop., 108 N.C. App. 283, 423 S.E.2d 
516 (1992). 

OPINIONS OF ATTORNEY GENERAL 

Municipalities and counties are subject 
to the provisions of this section which re- 
quire public utilities and other persons to ob- 
tain a certificate of public convenience and 
necessity prior to construction of any facility for 

generation of electricity. See opinion of Attor- 
ney General to Mr. Robert H. Bennink, Jr., 
General Counsel and Hearing Examiner, North 
Carolina Utilities Commission, 55 N.C.A.G. 18 

(1985). 

§ 62-110.2. Electric service areas outside of municipali- 
ties. 

(a) As used in this section, unless the context otherwise requires, the term: 
(1) “Premises” means the building, structure, or facility to which electric- 

ity is being or is to be furnished; provided, that two or more buildings, 
structures, or facilities which are located on one tract or contiguous 
tracts of land and are utilized by one electric consumer for commer- 
cial, industrial, institutional, or governmental purposes, shall to- 
gether constitute one “premises,” except that any such building, 
structure, or facility shall not, together with any other building, 
structure, or facility, constitute one “premises” if the electric service to 
it is separately metered and the charges for such service are calcu- 
lated independently of charges for service to any other building, 
structure, or facility; and 

(2) “Line” means any conductor for the distribution or transmission of 
electricity, other than 
a. In the case of overhead construction, a conductor from the pole 

nearest the premises of a consumer to such premises, or a 
conductor from a line tap to such premises, and 

b. In the case of underground construction, a conductor from the 
transformer (or junction point, if there be one) nearest the 
premises of a consumer to such premises. 

(3) “Electric supplier” means any public utility furnishing electric service 
or any electric membership corporation. 

(b) In areas outside of municipalities, electric suppliers shall have rights 
and be subject to restrictions as follows: 

(1) Every electric supplier shall have the right to serve all premises being 
served by it, or to which any of its facilities for service are attached, on 
April 20, 1965. 

(2) Every electric supplier shall have the right, subject to subdivision (4) 
of this subsection, to serve all premises initially requiring electric 
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service after April 20, 1965, which are located wholly within 300 feet 
of such electric supplier’s lines as such lines exist on April 20, 1965, 
except premises which, on said date, are being served by another 
electric supplier or to which any of another electric supplier’s facilities 
for service are attached. 

(3) Every electric supplier shall have the right, subject to subdivision (4) 
of this subsection, to serve all premises initially requiring electric 
service after April 20, 1965, which are located wholly within 300 feet 
of lines that such electric supplier constructs after April 20, 1965, to 
serve consumers that it has the right to serve, except premises located 
wholly within a service area assigned to another electric supplier 
pursuant to subsection (c) hereof. 

(4) Any premises initially requiring electric service after April 20, 1965, 
which are located wholly or partially within 300 feet of the lines of one 
electric supplier and also wholly or partially within 300 feet of the 
lines of another electric supplier, as each of such supplier’s lines exist 
on April 20, 1965, or as extended to serve consumers that the supplier 
has the right to serve, may be served by such one of said electric 
suppliers which the consumer chooses, and any electric supplier not so 
chosen by the consumer shall not thereafter furnish service to such 
premises. 

(5) Any premises initially requiring electric service after April 20, 1965, 
which are not located wholly within 300 feet of the lines of any electric 
supplier and are not located partially within 300 feet of the lines of 
two or more electric suppliers may be served by any electric supplier 
which the consumer chooses, unless such premises are located wholly 
or partially within an area assigned to an electric supplier pursuant to 
subsection (c) hereof, and any electric supplier not so chosen by the 
consumer shall not thereafter furnish service to such premises. 

(6) Any premises initially requiring electric service after April 20, 1965, 
which are located partially within a service area assigned to one 
electric supplier and partially within a service area assigned to 
another electric supplier pursuant to subsection (c) hereof, or are 
located partially within a service area assigned to one electric supplier 
pursuant to subsection (c) hereof and partially within 300 feet of the 
lines of another electric supplier, as such lines exist on April 20, 1965, 
or as extended to serve consumers it has the right to serve, may be 
served by such one of said electric suppliers which the consumer 
chooses, and the electric supplier not so chosen shall not thereafter 
furnish service to such premises. 

(7) Any premises initially requiring electric service after April 20, 1965, 
which are located only partially within a service area assigned to one 
electric supplier pursuant to subsection (c) hereof and are located 
wholly outside the service areas assigned to other electric suppliers 
and are located wholly more than 300 feet from other electric 
suppliers’ lines, may be served by any electric supplier which the 
consumer chooses, and any electric supplier not so chosen by the 
consumer shall not thereafter furnish service to such premises. 

(8) Every electric supplier shall have the right to serve all premises 
located wholly within the service area assigned to it pursuant to 
subsection (c) hereof. 

(9) No electric supplier shall furnish temporary electric service for the 
construction of premises which it would not have the right to serve 
under this subsection if such premises were already constructed. The 
construction of lines for, and the furnishing of, temporary service for 
the construction of premises which any other electric supplier, if 
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chosen by the consumer, would have the right to serve if such 
premises were already constructed, shall not impair the right of such 
other electric supplier to furnish service to such premises after the 
construction thereof, if then chosen by the consumer; nor, unless the 
consumer chooses to have such premises served by the supplier which 
furnished the temporary service, shall the furnishing of such tempo- 
rary service or the construction of a line therefor impair the right of 
any other electric supplier to furnish service to any other premises 
which, without regard to the construction of such temporary service 
line, it has the right to serve. 

(10) No electric supplier shall furnish electric service to any premises in 

(c)(1) 

this State outside the limits of any incorporated city or town except as 
permitted by this section; provided, that nothing in this section shall 
restrict the right of an electric supplier to furnish electric service to 
itself or to exchange or interchange electric energy with, purchase 
electric energy from or sell electric energy to any other electric 
supplier. 
In order to avoid unnecessary duplication of electric facilities, the 
Commission is authorized and directed to assign, as soon as practi- 
cable after January 1, 1966, to electric suppliers all areas, by 
adequately defined boundaries, that are outside the corporate limits 
of municipalities and that are more than 300 feet from the lines of all 
electric suppliers as such lines exist on the dates of the assignments; 
provided, that the Commission may leave unassigned any area in 
which the Commission, in its discretion, determines that the existing 
lines of two or more electric suppliers are in such close proximity that 
no substantial avoidance of duplication of facilities would be accom- 
plished by assignment of such area. The Commission shall make 
assignments of areas in accordance with public convenience and 
necessity, considering, among other things, the location of existing 
lines and facilities of electric suppliers and the adequacy and depend- 
ability of the service of electric suppliers, but not considering rate 
differentials among electric suppliers. 

(2) The Commission, upon agreement of the affected electric suppliers, is 
authorized to reassign to one electric supplier any area or portion 
thereof theretofore assigned to another; and the Commission, not- 
withstanding the lack of such agreement, is authorized to reassign to 
one electric supplier any area or portion thereof theretofore assigned 
to another, except premises being served by the other electric supplier 
or to which any of its facilities for service are attached and except such 
portions of such area as are within 300 feet of the other electric 
supplier’s lines, upon finding that such reassignment is required by 
public convenience and necessity. In determining whether public 
convenience and necessity requires such reassignment, the Commis- 
sion shall consider, among other things, the adequacy and depend- 
ability of the service of the affected electric suppliers, but shall not 
consider rate differentials between such electric suppliers. 

(d) Notwithstanding the provisions of subsections (b) and (c) of this section: 
(1) Any electric supplier may furnish electric service to any consumer who 

desires service from such electric supplier at any premises being 
served by another electric supplier, or at premises which another 
electric supplier has the right to serve pursuant to other provisions of 
this section, upon agreement of the affected electric suppliers; and 

(2) The Commission shall have the authority and jurisdiction, after notice 
to all affected electric suppliers and after hearing, if a hearing is 
requested by any affected electric supplier or any other interested 
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party, to order any electric supplier which may reasonably do so to 
furnish electric service to any consumer who desires service from such 
electric supplier at any premises being served by another electric 
supplier, or at premises which another electric supplier has the right 
to serve pursuant to other provisions of this section, and to order such 
other electric supplier to cease and desist from furnishing electric 
service to such premises, upon finding that service to such consumer 
by the electric supplier which is then furnishing service, or which has 
the right to furnish service, to such premises, is or will be inadequate 
or undependable, or that the rates, conditions of service or service 
regulations, applied to such consumer, are unreasonably discrimina- 
tory. 

(e) The furnishing of electric service in any area which becomes a part of any 
municipality after April 20, 1965, either by annexation or incorporation, 
(whether or not such area, or any portion thereof, shall have been assigned 
pursuant to subsection (c) of this section) shall be subject to the provisions of 
Part 2, Article 16 of Chapter 160A of the General Statutes, and any provisions 
of this section inconsistent with said Article shall not be applicable within such 
area after the effective date of such annexation or incorporation. (1965, c. 287, 
s. 5; 1989 (Reg. Sess., 1990), c. 1024, s. 14.) 

Legal Periodicals. — For 1984 survey of 
commercial law, “Utilities — Extension of Elec- 

tric Service: The Municipalities’ Power Play,” 
see 63 N.C.L. Rev. 1095 (1985). 

CASE NOTES 

I. In General. 
II. Municipality. 

III. Rights and Restrictions. 
IV. Assignment. 

I. IN GENERAL. 

Purpose. — One of the purposes of this 
Chapter is to vest the Utilities Commission 
with authority and responsibility to assign ter- 
ritory to electric suppliers. State ex rel. Utils. 
Comm'n v. Union Elec. Membership Corp., 3 
N.C. App. 309, 164 S.E.2d 889 (1968). 

Another purpose of this Chapter, and partic- 
ularly subsection (b) of this section, is to declare 
certain rights of electric suppliers in areas 
outside of municipalities pending the assign- 
ment of territory. State ex rel. Utils. Comm’n v. 
Union Elec. Membership Corp., 3 N.C. App. 
309, 164 S.E.2d 889 (1968). 
A principal purpose of this section is to pro- 

vide an orderly method for allocation of service 
areas as among competing suppliers of electric- 
ity and thereby to eliminate unnecessary dupli- 
cation of electric line facilities. State ex rel. 
Utils. Comm’n y. Lumbee River Elec. Member- 
ship Corp., 3 N.C. App. 318, 164 S.E.2d 895 
(1968), aff'd, 275 N.C. 250, 166 S.E.2d 663 
(1969). 

The overriding purpose of this section is to 
promote the public interest, not the business of 
the electric membership cooperative or that of 
the investor-owned utility. State ex rel. Utils. 

Comm'n v. Woodstock Elec. Membership Corp., 
276 N.C. 108, 171 S.E.2d 406 (1970). 

The former absence of statutory provisions 
restricting competition between electric mem- 
bership corporations and public utility suppli- 
ers of electric power gave rise to many contracts 
between these two types of suppliers designed 
to fix their respective territorial rights, which 
contracts, in turn, gave rise to much litigation. 
In the hope of putting an end to or reducing this 
turmoil, the 1965 legislature enacted this sec- 
tion, the language of which was the result of 
collaboration and agreement between the two 
types of suppliers. State ex rel. Utils. Comm’n v. 
Woodstock Elec. Membership Corp., 276 N.C. 
108, 171 S.E.2d 406 (1970). 
The clear purpose of Session Laws 1965, c. 

287, is to prevent wasteful duplication of com- 
peting facilities, and thereby serve the public 
interest. Domestic Elec. Serv., Inc. v. City of 
Rocky Mount, 20 N.C. App. 347, 201 S.E.2d 
508, aff’d on other grounds, 285 N.C. 135, 203 
S.E.2d 838 (1974). 

The Territorial Assignment Act of 1965, as 
codified at this section and §§ 160A-331 

through 160A-338 (1982), represents an at- 
tempt to eliminate the uneconomic duplication 
of transmission and distribution systems bred 
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of unbridled competition between public utili- 
ties, electric membership corporations and mu- 
nicipalities by designating the various compet- 
itors’ rights. Morgan v. Town of Hertford, 70 
N.C. App. 725, 321 S.E.2d 170 (1984). 

Discretion of Utilities Commission. — In 
deciding complaints, the Utilities Commission 
is allowed discretion in fashioning a remedy; 
the Commission could transfer only service of 
one cooperative to electric utility rather than 
all complainants, as long as its action was not 
capricious or arbitrary. Dennis v. Duke Power 
Co., 341 N.C. 91, 459 S.E.2d 707 (1995). 

Prior to the enactment of this section in 
1965, there was no restraint upon compe- 
tition in rural areas between electric mem- 
‘bership corporations and public utility suppli- 
ers of electric power, except as established by 
contract. State ex rel. Utils. Lumbee River Elec. 
Membership Corp., 275 N.C. 250, 166 S.E.2d 
663 (1969). 

Prior to enactment of this section, electric 
membership cooperatives and investor-owned 
public utility companies were free to compete in 
the rural portions of this State, in the absence 
of contractual restrictions upon such right, ir- 
respéctive of the fact that such competition 
resulted in substantial duplication of power 
lines and facilities. State ex rel. Utils. Comm’n 
v. Woodstock Elec. Membership Corp., 276 N.C. 
108, 171 S.E.2d 406 (1970). 
The common-law doctrine of abandon- 

ment does not apply to the 1965 Electric Act. 
Duke Power Co. v. City of Morganton, 90 N.C. 
App. 755, 370 S.E.2d 54. 

Section Passed Together with §§ 160A- 
331 Through 160A-338. — This section apply- 
ing to rural areas, and §§ 160A-331 through 
160A-338, applying to municipalities, were part 
of the same act, and both sought to eliminate 
the wasteful duplication of power lines by as- 
signing territories to specific suppliers of elec- 
tricity. Domestic Elec. Serv., Inc. v. City of 
Rocky Mount, 20 N.C. App. 347, 201 S.E.2d 
508, aff'd on other grounds, 285 N.C. 135, 203 
S.E.2d 838 (1974). 
Considered together, the sections cover 

the entire State and reflect interests of mu- 
nicipalities, utility companies and cooperatives. 
They form a unified plan for eliminating dupli- 
cation of electric facilities by assigning territo- 
ries to particular suppliers. Domestic Elec. 
Serv., Inc. v. City of Rocky Mount, 20 N.C. App. 
347, 201 S.E.2d 508, aff'd on other grounds, 285 

N.C. 135, 203 S.E.2d 838 (1974). 
This section controls over § 160A-312 in 

case of a dispute regarding electrical ser- 
vices. Domestic Elec. Serv., Inc. v. City of 
Rocky Mount, 20 N.C. App. 347, 201 S.E.2d 
508, aff’d on other grounds, 285 N.C. 135, 203 
S.E.2d 838 (1974). 
Legislature Determines What Policy Is 

in Public Interest. — It is for the legislature, 

ART. 6. THE UTILITY FRANCHISE §62-110.2 

not for the Supreme Court or the Utilities 
Commission, to determine whether the policy of 
free competition between the suppliers of elec- 
tric power, or the policy of territorial monopoly, 
or an intermediate policy is in the public inter- 
est. State ex rel. Utils. Comm’n v. Lumbee 
River Elec. Membership Corp., 275 N.C. 250, 

166 S.E.2d 663 (1969). 
Neither Supreme Court Nor Utilities 

Commission May Forbid Service Permit- 
ted by Legislature. — If the legislature has 
enacted a statute declaring the right of a sup- 
plier of electricity to serve, notwithstanding the 
availability of the service of another supplier 
closer to the customer, neither the Supreme 
Court nor the Utilities Commission may forbid 
service by such supplier merely because it will 
necessitate an uneconomic or unsightly dupli- 
cation of transmission or distribution lines. 
State ex rel. Utils. Comm’n v. Lumbee River 
Elec. Membership Corp., 275 N.C. 250, 166 
S.E.2d 663 (1969). 
The Commission cannot arbitrarily at- 

tach conditions to a franchise, for it must 
exercise its discretion in good faith in the light 
of existing facts and circumstances. State ex 
rel. Utils. Comm’n v. Woodstock Elec. Member- 
ship Corp., 5 N.C. App. 668, 169 S.E.2d 214 
(1969), rev'd on other grounds, 276 N.C. 108, 

171 S.E.2d 406 (1970). 
Authority of Utilities Commission to Re- 

strict Competition. — The Utilities Commis- 
sion is a creature of the legislature and has no 
authority to restrict competition between sup- 
pliers of electricity, except insofar as that au- 
thority has been conferred upon it by statute. 
State ex rel. Utils. Comm’n v. Lumbee River 
Elec. Membership Corp., 275 N.C. 250, 166 
S.E.2d 663 (1969). 
Competitive Rights as to Areas Outside 

City Limits Not Altered. — Session Laws 
1965, c. 287, including this section, did not, 
without more, alter the competitive rights of 
municipalities, investor-owned utilities and 
electric membership corporations to compete 
for patronage in areas outside the corporate 
limits of municipalities. Domestic Elec. Serv., 
Inc. v. City of Rocky Mount, 285 N.C. 135, 203 
S.E.2d 838 (1974). 
An electric membership corporation 

and a public utility corporation are free to 
compete in rural areas unless forbidden by 
some provision of this section. State ex rel. 
Utils. Comm’n v. Union Elec. Membership 
Corp., 3 N.C. App. 309, 164 S.E.2d 889 (1968). 

Except as restricted by contract, electric 
membership corporations and public utility 
companies supplying electricity are free to com- 
pete in the rural areas of this State, notwith- 
standing the fact that such competition may 
result in substantial duplication of electric 
power lines and other facilities. State ex rel. 
Utils. Comm’n v. Lumbee River Elec. Member- 
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ship Corp., 275 N.C. 250, 166 S.E.2d 663 

(1969). 
No Territorial Monopoly. — In the absence 

of a valid grant of such right by statute, or by 
an administrative order issued pursuant to 
statutory authority, and in the absence of a 
valid contract with its competitor or with the 
person to be served, a supplier of electric power 
or other public utility service has no territorial 
monopoly or other right to prevent its compet- 
itor from serving anyone who desires the com- 
petitor to do so. State ex rel. Utils. Comm’n v. 
Lumbee River Elec. Membership Corp., 275 
N.C. 250, 166 S.E.2d 663 (1969). 
Manufacturing Plant But Not Tract as 

“Premises”. — “Premises,” as that word is 

defined in subsection (a)(1), embraces the man- 

ufacturing plant of an electric consumer and 
not the tract upon which it is located; conse- 
quently, public membership corporation had no 
right under subsection (b)(1) to provide electric 
service to a plant on the ground that it had 
served a residence and electric signs previously 
located on the tract. State ex rel. Utils. Comm’n 
v. Lumbee River Elec. Membership Corp., 275 
N.C. 250, 166 S.E.2d 663 (1969). 
Power to Transfer Discretionary. — Un- 

der subsection (d)(2), once the Utilities Com- 
mission has made appropriate findings which 
would justify a transfer, the power of the Com- 
mission to order a transfer is discretionary. 
Dennis v Duke Power Co., 114 N.C. App. 272, 
442 S.E.2d 104 (1994), modified, 341 N.C. 91, 
459 S.E.2d 707 (1995). 
Applied in State ex rel. Utils. Comm’n v. 

VEPCO, 310 N.C. 302, 311 S.E.2d 586 (1984). 
Cited in State ex rel. Utils. Comm’n v. Moun- 

tain Elec. Coop., 108 N.C. App. 283, 423 S.E.2d 
516 (1992). 

Il. MUNICIPALITY. 

A municipality is not an “electric suppli- 
er,” as that term is used in this section. Domes- 

tic Elec. Serv., Inc. v. City of Rocky Mount, 285 
N.C. 135, 203 S.E.2d 838 (1974); State ex rel. 
Utils. Comm’n v. VEPCO, 62 N.C. App. 262, 302 
S.E.2d 642 (1983), rev’d on other grounds, 310 
N.C. 302, 311 S.E.2d 586 (1984). 
Nor Is a Municipally Owned System. — 

Electric power companies and electric member- 
ship corporations are defined by statute as 
“electric suppliers”; municipally owned systems 
are not so defined. State ex rel. Utils. v. 
Woodstock Elec. Membership Corp., 5 N.C. 
App. 663, 169 S.E.2d 214 (1969), rev’d on other 
grounds, 276 N.C. 108, 171 S.E.2d 406 (1970). 
Designation of Municipality as “Electri- 

cal Supplier” Is Legislative Function. — It 
is for the Legislature, and not the court, to 
define “electric supplier” further than presently 
set out in subdivision (a)(3) of this section, if it 
intends that municipalities be so designated. 
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State ex rel. Utils. Comm’n v. VEPCO, 62 N.C. 
App. 262, 302 S.E.2d 642 (1983), rev’d on other 
grounds, 310 N.C. 302, 311 S.E.2d 586 (1984). 
Municipality Not Prohibited from Serv- 

ing Customers Outside City. — Since a city 
is neither a “public utility” nor an electric 
membership corporation and therefore is not an 
“electric supplier,” it is not prohibited from 
serving customers outside the city. Domestic 
Elec. Serv., Inc. v. City of Rocky Mount, 285 
N.C. 135, 203 S.E.2d 838 (1974). 
Authority for Furnishing Service Out- 

side Corporate Limits. — The 1965 Electric 
Act, appearing in §§ 160A-331 through 160A- 
338 and this section, does not empower or 
authorize municipalities to operate electric sys- 
tems outside corporate limits, nor does it re- 
strict such service. Insofar as the General Stat- 
utes are concerned, the sole authority for, and 
the only restriction upon municipalities fur- 
nishing electric service outside corporate limits 
is found in § 160A-312. Lumbee River Elec. 

Membership Corp. v. City of Fayetteville, 309 
N.C. 726, 309 S.E.2d 209 (1983); State ex rel 
Utils. Comm’n v. VEPCO, 310 N.C. 302, 311 
S.E.2d 586 (1984). 
Concerns of Municipal Electrical Sys- 

tem and Utility Company or Cooperative 
Distinguished. — The primary purpose of a 
municipal electrical system is to serve custom- 
ers within the boundaries of the municipality, 
while a utility company or cooperative is chiefly 
concerned with customers outside the city lim- 
its. Domestic Elec. Serv., Inc. v. City of Rocky 
Mount, 20 N.C. App. 347, 201 S.E.2d 508 
(1967), aff’d on other grounds, 285 N.C. 135, 
203 S.E.2d 838 (1974). 
Only Limit on City as Supplier of Elec- 

tric Service is “Reasonable Limits” in 
§ 160A-312. — Since a municipality is not an 
“electric supplier” as that term is used in this 
section its public works commission is not pro- 
hibited from supplying electric service to a 
customer outside city’s limits, so long as its 
extension of service is within “reasonable limi- 
tations,” as provided for in § 160A-312. South 
River Elec. Membership Corp. v. City of 
Fayetteville, 113 N.C. App. 401, 438 S.E.2d 464, 
cert. denied, 336 N.C. 74, 445 S.E.2d 38 (1994). 

For case holding extension of city’s elec- 
tric system across its city limits beyond its 
authority, see Domestic Elec. Serv., Inc. v. City 
of Rocky Mount, 285 N.C. 135, 203 S.E.2d 838 
(1974). 

Ill. RIGHTS AND RESTRICTIONS. 

Rights Conferred on Electric Suppliers 
by Subsection (b). — Subsection (b) of this 
section confers upon each electric supplier in 
the State the right, in territories outside of 
municipalities, to serve all “premises” being 
served by it on April 20, 1965, and the right to 
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serve “premises” initially requiring service af- 
ter that date, located within 300 feet of a line of 

such supplier and not in a territory assigned by 
the Utilities Commission to a different supplier 
pursuant to subsection (c) of this section. State 
ex rel. Utils. Comm’n v. Woodstock Elec. Mem- 
bership Corp., 276 N.C. 108, 171 S.E.2d 406 
(1970). 
Any “premises” in territories lying outside of 

a municipality and more than 300 feet from the 
line of any electric supplier can be served, prior 
to an assignment of such territory by the Util- 
ities Commission, by any electric supplier cho- 
sen by the user, and service of such premises by 
any other supplier is prohibited. State ex rel 
Utils. Comm’n v. Woodstock Elec. Membership 
Corp., 276 N.C. 108, 171 S.E.2d 406 (1970). 

The language of subsection (b)(5) is 
clear and unambiguous and presents no 
problem of construction. State ex rel. Utils. 
Comm’n v. Lumbee River Elec. Membership 
Corp., 3 N.C. App. 318, 164 S.E.2d 895 (1968), 
aff'd, 275 N.C. 250, 166 S.E.2d 663 (1969). 

One seeking electric service should not be 
denied the right to choose between vendors 
unless compelled by some cogent reason. State 
ex rel. Utils. Comm’n v. Lumbee River Elec. 
Membership Corp., 275 N.C. 250, 166 S.E.2d 
663 (1969). 

Right of Electric Supplier Chosen Under 
Subsection (b) to Deny Service. — Conclu- 
sion of the Utilities Commission that a con- 
sumer has the unrestricted choice of an electric 
supplier under subsection (b) of this section is 
subject to the right of the chosen electric sup- 
plier to deny the service unless required other- 
wise by the utilities Commission. State ex rel 
Utils. Comm’n v. Union Elec. Membership 
Corp., 3 N.C. App. 309, 164 S.E.2d 889 (1968). 

Validity of Requiring Certificate of Con- 
venience and Necessity for Extension of 
Facilities. — The police power of the State is 
broad enough to include a statute providing 
that a public utility company, desiring to serve 
a new area, must obtain from the Utilities 

Commission a certificate that public conve- 
nience and necessity requires the proposed ex- 
tension of its distribution facilities. State ex rel. 
Utils. Comm’n v. Lumbee River Elec. Member- 
ship Corp., 275 N.C. 250, 166 S.E.2d 663 
(1969). 
Choice of Electric Supplier. — Utility 

department had a statutory right under this 
section to choose its electric supplier where the 
buildings and structures of the utility depart- 
ment facility were located on one tract or con- 
tiguous tracts of land and thus constituted one 
premises under subdivision (a)(1). Crescent 
Elec. Membership Corp. v. Duke Power Co., 126 
N.C: App: 344; 485°'S.B-2d 312) (1997), cert. 
denied, 346 N.C. 545, 488 S.E.2d 798 (1997). 
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IV. ASSIGNMENT. 

Construction. — Where provisions of this 
section relating to assignment of electric ser- 
vice territory in rural areas are clear and un- 
derstandable on their face, the Supreme Court 
is not required to construe this statute in con- 
nection with other provisions of this Chapter 
relating to powers of the Utilities Commission 
to regulate public utilities. State ex rel. Utils. 
Comm'n v. Lumbee River Elec. Membership 

Corp., 275 N.C. 250, 166 S.E.2d 663 (1969). 
Subsection (c) contemplates the assign- 

ment of a territory to a single supplier for 
all classes of users of electric power, nothing 
else appearing. However, the statutory direc- 
tion that the Commission assign service areas 
“by adequately defined boundaries” does not 
compel the conclusions that the intent of the 
legislature was to require the Commission to 
choose between (1) jeopardizing the industrial 
development of a geographic area by assigning 
it exclusively to an electric membership cooper- 
ative, or (2) boxing the cooperative into the 
narrow strips bordering its existing lines by 
assigning the territory outside those strips to 
an investor-owned utility for all types of electric 
service. State ex rel. Utils. Comm’n sv. 
Woodstock Elec. Membership Corp., 276 N.C. 
108, 171 S.E.2d 406 (1970). 
But One Area May Be Assigned Jointly 

to Two Electric Suppliers. — The Utilities 
Commission did not exceed its authority under 
this section in assigning the same areas jointly 
to two electric suppliers, subject to consumers 
reasonable choice of supplier, since under ap- 
propriate circumstances and appropriate find- 
ings by the Commission, public convenience 
and necessity may require such an assignment. 
State ex rel. Utils. Comm’n v. Woodstock Elec. 
Membership Corp., 5 N.C. App. 663, 169 S.E.2d 
214 (1969), rev'd on other grounds, 276 N.C. 
108, 171 S.E.2d 406 (1970). 
Under appropriate circumstances and appro- 

priate findings by the Commission, public con- 
venience and necessity may determine that 
some areas be assigned to two or more electric 
suppliers with later determination of the cir- 
cumstances under which a particular electric 
supplier may properly extend service to a par- 
ticular consumer. State ex rel. Utils. Comm’n v. 
Woodstock Elec. Membership Corp., 5 N.C. 
App. 663, 169 S.E.2d 214 (1969), rev’d on other 
grounds, 276 N.C. 108, 171 S.E.2d 406 (1970). 

The Commission did not exceed its statutory 
authority in making an assignment of an area 
jointly to two electric suppliers. State ex rel. 
Utils. Comm’n v. Edgecombe-Martin County 
Elec. Membership Corp., 5 N.C. App. 680, 169 
S.E.2d 225 (1969). 

Division May Be Made on Basis of Users’ 
Demand Level. — It is within the statutory 
authority of the Commission, when the public 
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convenience and necessity so requires, to as- 
sign a territory to one supplier of electricity for 
service below a specified level of demand and to 
another supplier for service above that level of 
demand. State ex rel. Utils. Comm'n v. 
Woodstock Elec. Membership Corp., 276 N.C. 
108, 171 S.E.2d 406 (1970). 
Reassignment to Serve User Whose De- 

mand Is Above Division Line. — Subsection 
(c) of this section authorizes the Commission, 
having determined, upon sufficient and compe- 
tent evidence, that the public convenience and 
necessity would best be promoted by dividing 
the geographic area into two service areas on 
the basis of the users’ demand levels, to permit, 
on the basis of public convenience and neces- 
sity, an electric membership cooperative, to 
which the area of the smaller demands has 
been assigned, to serve a user whose demand is 
above the division line, if that user desires to 
become a member of the cooperative and thus 
to use its service. State ex rel. Utils. Comm’n v. 
Woodstock Elec. Membership Corp., 276 N.C. 
108, 171 S.E.2d 406 (1970). 
Considerations in Assigning Areas to 

Electric Suppliers. — Subsection (c) of this 
section declares the purpose for which the au- 
thority to assign “areas” is conferred upon the 
Commission. That purpose is “to avoid unnec- 
essary duplication of electric facilities.” To ac- 
complish this objective, the statute directs the 
Commission to make assignments “in accor- 
dance with public convenience and necessity.” 
In determining whether an assignment is in 
accord with “public convenience and necessity,” 
the Commission is directed to consider the 
“adequacy and dependability of the service of 
electric suppliers.” It is also directed to consider 
“other things.” State ex rel. Utils. Comm’n v. 
Woodstock Elec. Membership Corp., 276 N.C. 
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108, 171 S.E.2d 406 (1970). 
In assigning rural service areas to electric 

suppliers pursuant to this section, the Utilities 
Commission may consider, in addition to devel- 
opment of natural resources and employment 
opportunities, (1) the past history of service to 
residential, agricultural, and small commercial 
users in adjacent territories, (2) the capital 
required for supplying electric power to large 
users in the territory and the past experience of 
a supplier in serving such users, and (3) the 
demonstrated preference of a substantial class 
of potential users for one supplier over another. 
State ex rel. Utils. Comm’n v. Woodstock Elec. 
Membership Corp., 276 N.C. 108, 171 S.E.2d 
406 (1970). 

The attraction of industry to a sparsely set- 
tled rural territory, which will develop its nat- 
ural resources and provide opportunity of em- 
ployment to its residents, is one of the “other 
things” to be considered by the Commission in 
determining what assignment of territory to 
electrical suppliers will be in accord with public 
convenience and necessity. State ex rel. Utils. 
Comm’n v. Woodstock Elec. Membership Corp., 
276 N.C. 108, 171 S.E.2d 406 (1970). 
Right to Serve Not Exclusive. — While an 

electric supplier has the right to serve all pre- 
mises in its assigned area, the mere grant of a 
right to serve is not the grant of an exclusive 
right to do so. Domestic Elec. Serv., Inc. v. City 
of Rocky Mount, 285 N.C. 135, 203 S.E.2d 838 

(1974). 
The assignment of an area to an electric 

supplier by the Utilities Commission does not 
automatically preclude a city from extending 
its service lines into the area. Domestic Elec. 
Serv., Inc. v. City of Rocky Mount, 285 N.C. 135, 
203 S.E.2d 838 (1974). 

§ 62-110.3. Bond required for water and sewer companies. 

(a) No franchise may be granted to any water or sewer utility company until 
the applicant furnishes a bond, secured with sufficient surety as approved by 
the Commission, in an amount not less than ten thousand dollars ($10,000). 
The bond shall be conditioned upon providing adequate and sufficient service 
within all the applicant’s service areas, including those for which franchises 
have previously been granted, shall be payable to the Commission, and shall be 
in a form acceptable to the Commission. In setting the amount of a bond, the 
Commission shall consider and make appropriate findings as to the following: 

(1) Whether the applicant holds other water or sewer franchises in this 
State, and if so its record of operation, 

(2) The number of customers the applicant now serves and proposes to 
serve, 

(3) The likelihood of future expansion needs of the service, 
(4) If the applicant is acquiring an existing company, the age, condition, 

and type of the equipment, and 
(5) Any other relevant factors, including the design of the system. 

Any interest earned on a bond shall be payable to the water or sewer company 
that posted the bond. 
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(b) Notwithstanding the provisions of G.S. 62-110(a) and subsection (a) of 
this section, no water or sewer utility shall extend service into territory 
contiguous to that already occupied without first having advised the Commis- 
sion of such proposed extension. Upon notification, the Commission shall 
require the utility to furnish an appropriate bond, taking into consideration 
both the original service area and the proposed extension. This subsection 
shall apply to all service areas of water and sewer utilities without regard to 
the date of the issuance of the franchise. 

(c) The utility, the Public Staff, the Attorney General, and any other party 
may, at any time after the amount of a bond is set, apply to the Commission to 
raise or lower the amount based on changed circumstances. 

(d) The appointment of an emergency operator, either by the superior court 
in accordance with G.S. 62-118(b) or by the Commission with the consent of the 
owner or operator, operates to forfeit the bond required by this section. The 
court or Commission, as appropriate, shall determine the amount of money 
needed to alleviate the emergency and shall order that amount of the bond to 
be paid to the Commission as trustee for the water or sewer system. 

(e) If the person who operated the system before the emergency was 
declared desires to resume operation of the system upon a finding that the 
emergency no longer exists, the Commission shall require him to post a new 
bond, the amount of which may be different from the previous bond. (1987, ec. 
490, s. 2; 1995, c. 28, s. 1.) 

§ 62-110.4. Alternative operator services. 

The Commission shall not issue a certificate of public convenience and 
necessity pursuant to G.S. 62-110(b) to any interexchange carrier which the 
Commission has determined to have the characteristics of an alternative 
operator service unless the Commission shall have determined that class of 
interexchange carriers to be in the public interest and shall have promulgated 
rules to protect the public interest and to require, at a minimum, that any such 
interexchange carrier assure appropriate disclosure to end-users of its identity, 
services, rates, charges, and fees. In order to effectuate notice to end-users, the 
Commission may, notwithstanding any other provision of law, require that any 
person owning or operating a facility for the use of the travelling or transient 
public which has contracted with such an interexchange carrier prominently 
display an end-user notice provided for in the Commission’s rules. (1989, c. 
366, s. 1.) 

§ 62-110.5. Commission may exempt certain nonprofit and 
consumer-owned water or sewer utilities. 

The Commission may exempt any water or sewer utilities owned by 
nonprofit membership or consumer-owned corporations from regulation under 
this Chapter, subject to those conditions the Commission deems appropriate, 
if: 

(1) The members or consumer-owners of the corporation elect the govern- 
ing board of the corporation pursuant to the corporation’s articles of 
incorporation and bylaws; and 

(2) The Commission finds that the organization and the quality of service 
of the utility are adequate to protect the public interest to the extent 
that additional regulation is not required by the public convenience 
and necessity. (1997-437, s. 2.) 

221 



§62-111 CH. 62. PUBLIC UTILITIES §62-111 

§ 62-111. Transfers of franchises; mergers, consolidations 
and combinations of public utilities. 

(a) No franchise now existing or hereafter issued under the provisions of 
this Chapter other than a franchise for motor carriers of passengers shall be 
sold, assigned, pledged or transferred, nor shall control thereof be changed 
through stock transfer or otherwise, or any rights thereunder leased, nor shall 
any merger or combination affecting any public utility be made through 
acquisition of control by stock purchase or otherwise, except after application 
to and written approval by the Commission, which approval shall be given if 
justified by the public convenience and necessity. Provided, that the above 
provisions shall not apply to regular trading in listed securities on recognized 
markets. 

(b) No certificates issued under the provisions of this Chapter for motor 
carriers of passengers shall be sold, assigned, pledged, transferred, or control 
changed through stock transfer or otherwise, or any rights thereunder leased, 
nor shall any merger or combination affecting any motor carrier of passengers 
be made through acquisition of control by stock purchases or otherwise, except 
after application to and written approval by the Commission as in this section 
provided, provided that the above provisions shall not apply to regular trading 
in listing securities on recognized markets. The applicant shall give not less 
than 10 days’ written notice of such application by registered mail or by 
certified mail to all connecting and competing carriers. When the Commission 
is of the opinion that the transaction is consistent with the purposes of this 
Chapter the Commission may, in the exercise of its discretion, grant its 
approval, provided, however, that when such transaction will result in a 
substantial change in the service and operations of any motor carrier of 
passengers party to the transaction, or will substantially affect the operations 
and services of any other motor carrier, the Commission shall not grant its 
approval except upon notice and hearing as required in G.S. 62-262.1 for bus 
companies upon an application for an original certificate. In all cases arising 
under the subsection it shall be the duty of the Commission to require the 
successor carrier to satisfy the Commission that the operating debts and 
obligations of the seller, assignor, pledgor, lessor or transferor, including taxes 
due the State of North Carolina or any political subdivision thereof are paid or 
the payment thereof is adequately secured. The Commission may attach to its 
approval of any transaction arising under the section such other conditions as 
ro ae may determine are necessary to effectuate the purposes of this 

ticle. 
(c) No sale of a franchise for a motor carrier of household goods shall be 

approved by the Commission until the seller shall have filed with the 
Commission a statement under oath of all debts and claims against the seller, 
of which such seller has any knowledge or notice, (i) for gross receipts, use or 
privilege taxes due or to become due the State, as provided in the Revenue Act, 
(11) for wages due employees of the seller, other than salaries of officers and in 
the case of motor carriers, (iii) for unremitted C.O.D. collections due shippers, 
(iv) for loss of or damage to goods transported, or received for transportation, 
(v) for overcharges on property transported, and, (vi) for interline accounts due 
other carriers, together with a bond, if required by the Commission, payable to 
the State, executed by a surety company authorized to do business in the State, 
in an amount double the aggregate of all such debts and claims conditioned 
upon the payment of the same within the amount of such bond as the amounts 
and validity of such debts and claims are established by agreement of the 
parties, or by judgment. This subsection shall not be applicable to sales by 
personal representatives of deceased or incompetent persons, receivers or 
trustees in bankruptcy under court order. 
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(d) No person shall obtain a franchise for the purpose of transferring the 
same to another, and an offer of such transfer within one year after the same 
was obtained shall be prima facie evidence that such certificate was obtained 
for the purpose of sale. 

(e) The Commission shall approve applications for transfer of motor carrier 
franchises made under this section upon finding that said sale, assignment, 
pledge, transfer, change of control, lease, merger, or combination is in the 
public interest, will not adversely affect the service to the public under said 
franchise, will not unlawfully affect the service to the public by other public 
utilities, that the person acquiring said franchise or control thereof is fit, 
willing and able to perform such service to the public under said franchise, and 
that service under said franchise has been continuously offered to the public up 
to the time of filing said application or in lieu thereof that any suspension of 
service exceeding 30 days has been approved by the Commission as provided in 
G.S. 62-112(b)(5). Provided, however, the Commission shall approve, without 
imposing conditions or limitations, applications for the transfer of a bus 
company franchise made under this section upon finding that the person 
acquiring the franchise or control of the franchise is fit, willing and able to 
perform services to the public under that franchise. (1947, c. 1008, s. 22; 1949, 
Gpto266 20311953; c) 1140, s)3; 1957) c. 1152, s. 10; 1961) c..472, ss. 6,7; 1963; 
Period, Ss) 13°19675°¢°1202°1985)'c: 676, ss. 10; 11°°1995; ¢. 523,s. 2:) 

CASE NOTES 

Showing of Public Need Not Required. 
— The showing of public need which § 62- 
262(e)(1) requires of an application for a new 
authority is not applicable in a transfer pro- 
ceeding under this section and was not written 
into it by subsection (a) of this section. State ex 
rel. Utils. Comm’n v. Associated Petro. Carri- 
ers, 7 N.C. App. 408, 173 S.E.2d 25 (1970). 

Subsection (e) of this section does not indi- 
cate a policy change toward protecting existing 
certificate holders from lawful competition. 
Moreover, like the test of “public convenience 
and necessity” in subsection (a), the require- 
ment that the Commission find the transfer “in 
the public interest” does not write into the 
transfer approval procedure the new certificate 
test of public need required by § 62-262(e)(1). 
State ex rel. Utils. Comm’n v. Associated Petro. 
Carriers, 7 N.C. App. 408, 173 S.E.2d 25 (1970). 
Where the issue of dormancy under 

§ 62-112(c) has been raised, if the Commis- 
sion finds that the franchise is not dormant, it 
must then determine if the criteria required by 
this section for approval of the transfer have 
been met. If the Commission finds that the 
franchise is dormant under § 62-112(c), the 

application for transfer must be denied, be- 
cause approval would in effect constitute the 
granting of a new franchise without satisfying 
the new authority test and other requirements 
of § 62-262(e). State ex rel. Utils. Comm’n v. 

Estes Express Lines, 33 N.C. App. 174, 234 
S.E.2d 624 (1977). 

Test for “Public Convenience and Neces- 
sity”. — The requirement of “public conve- 
nience and necessity” referred to in subsection 

(a) of this section is satisfied by a showing that 
the authority has been and is being actively 
applied in satisfaction of the public need which 
was shown to exist when the authority was 
originally acquired. State ex rel. Utils. Comm’n 
v. Associated Petro. Carriers, 7 N.C. App. 408, 
173 S.E.2d 25 (1970). 
The criteria “if justified by the public conve- 

nience and necessity” in subsection (a) of this 
section has been interpreted as a statutory 
basis for the test of dormancy. Where the au- 
thority has been abandoned or “dormant,” the 
Commission has denied applications for trans- 
fer because approval would in effect be the 
granting of a new authority without satisfying 
the new authority test of public need set out in 
§ 62-262(e). Where the authority has been ac- 
tively operated, the applicants for sale and 
transfer of motor freight carrier rights are 
under no burden to show through shipper wit- 
nesses that a demand and need exist. The 
rationale is that public convenience and neces- 
sity was shown to exist when the authority was 
granted or acquired, and the rebuttable pre- 
sumption of law is that it continues. State ex 
rel. Utils. Comm’n v. Associated Petro. Carri- 
ers, 7 N.C. App. 408, 173 S.E.2d 25 (1970). 

Public Convenience and Necessity for 
Proposed Transfers of Water and Sewer 
Franchises. — When the commission is ad- 
judging public convenience and necessity in the 
context of proposed transfers of water and 
sewer franchises under subsection (a) of this 
section, it must inquire into all aspects of 
anticipated service and rates occasioned and 
engendered by the proposed transfer, and then 
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determine whether the transfer will serve the 
public convenience and necessity. State ex rel. 
Utils. Comm’n v. Village of Pinehurst, 99 N.C. 
App. 224, 393 S.E.2d 111 (1990), aff’d, 331 N.C. 
278 415 S,B.2d 199 (1992), 

State Policy Favors Transfers of Ac- 
tively Operated Motor Freight Carrier 
Certificates. — The policy of the State, as 
declared in the Public Utilities Act of 1963, 
clearly favors transfers of actively operated 
motor freight carrier certificates without un- 
reasonable restraint. State ex rel. Utils. 
Comm’n v. Associated Petro. Carriers, 7 N.C. 
App. 408, 173 S.E.2d 25 (1970); State ex rel. 
Utils. Comm’n v. Estes Express Lines, 33 N.C. 
App. 99, 234 S.E.2d 628 (1977). 

Transfer to a More Competitive Carrier 
Not Prohibited. — The possibility that a 
transfer of authority to a more competitive 
carrier will adversely affect existing carriers 
does not make such a transfer contrary to the 
public interest as a matter of law. State ex rel. 
Utils. Comm’n v. Associated Petro. Carriers, 7 
N.C. App. 408, 173 S.E.2d 25 (1970); State ex 
rel. Utils. Comm’n v. Estes Express Lines, 33 
N.C. App. 99, 234 S.E.2d 628 (1977). 

Requirement of subsection (e) of this section 
that the Commission find that the proposed 
transfer “will not adversely affect the service to 
the public under said franchise” is satisfied by a 
determination that the proposed transferee of 
the franchise is capable of rendering service 
equal to that of the proposed transferor, and 
does not prohibit approval where transfer of the 
franchise to a more competitive hauler would 
have an adverse effect on existing carriers. 
State ex rel. Utils. Comm’n v. Associated Petro. 
Carriers, 7 N.C. App. 408, 173 S.E.2d 25 (1970). 
Bond as Condition Precedent to Com- 

mission’s Approval. — This section requires 
as a condition precedent to the Commission’s 
approval of the sale of a motor carrier’s fran- 
chise a bond from the seller conditioned for the 
payment of (1) taxes, (2) wages due employees 
of the seller, (3) unremitted C.O.D. collections 
due seller, (4) “for loss or damage of goods 
transported or received for transportation,” (5) 
overcharge on property transported, and (6) for 
interline accounts to other carriers. American 
Nat'l Fire Ins. Co. v. Gibbs, 260 N.C. 681, 133 
S.E.2d 669 (1963), decided under this section as 
it stood prior to the 1963 amendment. 
Question of Whether Purchaser of Water 

or Sewer Franchise Can Provide Better 
Service. — The question of whether another 
potential purchaser of a water or sewer fran- 
chise can provide better service is plainly rele- 
vant under the broad public convenience and 
necessity test of subsection (a) of this section. 
But such a showing would not of itself be 
dispositive of the issue of whether approval 
should be granted. When weighing the broad 
aspects and implications of public convenience 
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and necessity, the Commission is cloaked with 
wide discretion and is not required to reject an 
application for transfer merely because another 
potential purchaser produces evidence that it 
might be able to do a better job. State ex rel. 
Utils. Comm’n vy, Village of Pinehurst, 99 N.C. 
App. 224, 393 S.E.2d 111 (1990), aff’d, 331 N.C. 
278, 415 S.E.2d 199 (1992). 
Transfers of Utility Franchises Cannot 

be Made Contingent Upon Commission 
Approval. — Lawful transfers of ownership 
and control of utility franchises cannot be made 
contingent upon or subject to commission ap- 
proval; however, in emergency situations, the 
Commission can issue temporary or interim 
orders giving conditional or temporary ap- 
proval of operational control. State ex rel. Utils. 
Comm’n v. Village of Pinehurst, 99 N.C. App. 
224, 393 S.B.2d 111 (1990), aff’d,:331,.N.C: 278, 
415 S.E.2d 199 (1992). 

This section does not permit the completion 
of transfers contingent upon or subject to Com- 
mission approval; the legislature, by the unam- 
biguous terms of the statute, clearly intended 
to prohibit de facto transfers of franchises be- 
fore the Commission has had the opportunity to 
pass upon the merits of the transfer under the 
public convenience and necessity test. State ex 
rel. Utils. Comm’n v. Village of Pinehurst, 99 
N.C. App. 224, 393 S.E.2d 111 (1990), aff’d, 331 
N.C. 278, 415 S.E.2d 199 (1992). 

Certificate Holder Not Released from 
Liability for Nonperformance of Duties. — 
This section does not confer upon the Utilities 
Commission the power to release the holder of a 
certificate of convenience and necessity from 
liability for the nonperformance of public duties 
incident to the certificate, and the Commission 

possesses no such power in the absence of a 
delegation thereof by the legislature. Hough- 
Wylie Co. v. Lucas, 236 N.C. 90, 72 S.E.2d 11 
(1952). 
A lease of intrastate motor vehicle common 

carrier operating rights, approved by the Util- 
ities Commission, does not release lessor, the 
holder of the certificate of convenience and 
necessity, from liability for nonperformance of 
franchise duties or torts incident to operation, 
and a shipper may hold lessor liable for lessee’s 
failure to make prompt remittance of C.O.D. 
collections as required by § 62-273. Hough- 
Wylie Co. v. Lucas, 2386 N.C. 90, 72 S.E.2d 11 
(1952). 
Duty of Transferee to Render Services 

Called for. — Approval by the Commission of 
the transfer of a carrier’s certificate of author- 
ity implies a duty on the part of the transferee 
to render the service called for in the certificate, 
which it must perform in a substantial manner. 
State ex rel. Utils. Comm’n v. Colter, 259.N.C. 
269, 130 S.E.2d 385 (1963). 
Right to Combine Purchased Route Au- 

thority and Original Route Authority of 
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Purchasing Carrier. — Where an irregular 
carrier acquired the certificate of another irreg- 
ular carrier with the authority of the Utilities 
Commission, the purchasing carrier had the 
legal right to combine or “tack” the irregular 
route authority purchased by it and its original 
irregular route authority, as there were no 
conditions or restrictions imposed by statute or 
any rule or regulation of the Commission in 
effect at the time of the purchase. State ex rel. 
Utils. Comm'n v. Forbes Transf. Co., 259 N.C. 
688, 131 S.E.2d 452 (1963). 

“Fit, Willing, and Able” Condition of Ap- 
proval Is Relevant Under Subsection (a). 
— The “fit, willing, and able” condition of ap- 
proval set forth in subsection (e) pertaining to 
transfers of motor carrier franchises is also a 
relevant question under the separate public 
convenience and necessity test of subsection 
(a). State ex rel. Utils. Comm’n vy. Village of 
Pinehurst, 99 N.C. App. 224, 393 S.E.2d 111 
(1990), aff'd, 331 N.C. 278, 415 S.E.2d 199 
(1992). 
Findings Held to Obviate Application of 

Subsection (d). — In a proceeding to obtain 
approval of the Utilities Commission for the 
transfer of all the capital stock of a franchise 
carrier from one holding corporation to another, 
findings of the Commission, supported by sub- 
stantial evidence, to the effect that the fran- 
chise carrier did not in fact obtain its franchise 
for the purpose of transferring it to another 
obviated the application of subsection (d) of this 
section. State ex rel. Utils. Comm’n v. Carolina 
Coach Co., 269 N.C. 717, 153 S.E.2d 461 (1967). 
Subsection (e) Operates as Separate 

Test. — The plain language of subsection (e) of 
this section unambiguously indicates the intent 
of the legislature for that section to operate as a 
separate and distinct test, applying only to 
transfers of motor carrier franchises; that the 
broader public convenience and necessity test 
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necessarily subsumes under it some of the 
same elements does not alter this fact. State ex 
rel. Utils. Comm’n v. Village of Pinehurst, 99 
N.C. App. 224, 393 S.E.2d 111 (1990), aff’d, 331 
N.C. 278, 415 S.E.2d 199 (1992). 
Subsection (e) is inapplicable to trans- 

fer approval proceedings involving water 

and sewer franchises. State ex rel. Utils. 
Comm'n vy. Village of Pinehurst, 99 N.C. App. 
224, 393 S.E.2d 111 (1990), aff’d, 331 N.C. 278, 
415 S.E.2d 199 (1992). 
Findings Held to Support Conclusion 

That Transfer of Stock Was Justified. — In 
a proceeding to obtain approval of the Utilities 
Commission for the transfer of all the capital 
stock of a franchise carrier from one holding 
corporation to another, findings, supported by 
evidence, that the franchise carrier was con- 

ducting active operations under the franchise 
and that its ability to render service to the 
public within the limits of its franchise rights 
would not be adversely affected by the proposed 
transfer of its stock supported conclusion that 
the proposed sale of its stock was justified by 
the public convenience and necessity within the 
meaning of this section. State ex rel. Utils. 
Comm’n v. Carolina Coach Co., 269 N.C. 717, 
153 S.E.2d 461 (1967). 
Contract to Pay Claims Under Section 

as Surety Contract. — That portion of a 
contract under which a company obligates itself 
to pay any shipper or consignee claims for 
which the assured would be liable by the pro- 
vision of this section, with stipulation that the 
assured should reimburse the company for any 
such payment, is a surety contract. American 
Nat'l Fire Ins. Co. v. Gibbs, 260 N.C. 681, 133 
S.E.2d 669 (1963). 
Applied in State ex rel. Utils. Comm’n v. 

United Tank Lines, 34 N.C. App. 5438, 239 
S.E.2d 266 (1977). 

§ 62-112. Effective date, suspension and revocation of 
franchises; dormant motor carrier franchises. 

(a) Franchises shall be effective from the date issued unless otherwise 
specified therein, and shall remain in effect until terminated under the terms 
thereof, or until suspended or revoked as herein provided. 

(b) Any franchise may be suspended or revoked, in whole or in part, in the 
discretion of the Commission, upon application of the holder thereof; or, after 
notice and hearing, may be suspended or revoked, in whole or in part, upon 
complaint, or upon the Commission’s own initiative, for wilful failure to comply 
with any provision of this Chapter, or with any lawful order, rule, or regulation 
of the Commission promulgated thereunder, or with any term, condition or 
limitation of such franchise; provided, however, that any such franchise may be 
suspended by the Commission upon notice to the holder or lessee thereof 
without a hearing for any one or more of the following causes: 

(1) For failure to provide and keep in force at all times security, bond, 
insurance or self-insurance for the protection of the public as required 
in G.S. 62-268 of this Chapter. 
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(2) For failure to file and keep on file with the Commission applicable 
tariffs or schedules of rates as required in this Chapter. 

(3) For failure to pay any gross receipts, use or privilege taxes due the 
State of North Carolina within 30 days after demand in writing from 
the agency of the State authorized by law to collect the same; 
provided, that this subdivision shall not apply to instances in which 
there is a bona fide controversy as to tax liability. 

(4) For failure for a period of 60 days after execution to pay any final 
judgment rendered by a court of competent jurisdiction against any 
holder or lessee of a franchise for any debt or claim specified in G.S. 
62-111(b) and (c). 

(5) For failure to begin operations as authorized by the Commission 
within the time specified by order of the Commission, or for suspen- 
sion of authorized operations for a period of 30 days without the 
written consent of the Commission, save in the case of involuntary 
failure or suspension brought about by compulsion upon the franchise 
holder or lessee. 

(c) The failure of a common carrier of passengers or household goods by 
motor vehicles to perform any transportation for compensation under the 
authority of its certificate for a period of 30 consecutive days shall be prima 
facie evidence that said franchise is dormant and the public convenience and 
necessity is no longer served by such common carrier certificate. Upon finding 
after notice and hearing that no such service has been performed for a period 
of 30 days the Commission is authorized to find that the franchise is dormant 
and to cancel the certificate of such common carrier. The Commission in its 
discretion may give consideration in such finding to other factors affecting the 
performance of such service, including seasonal requirements of the passen- 
gers or commodities authorized to be transported, the efforts of the carrier to 
make its services known to the public, the equipment and other facilities 
maintained by the carrier for performance of such service, and the means by 
which such carrier holds itself out to perform such service. A proceeding may 
be brought under this section by the Commission on its own motion or upon the 
complaint of any shipper or any other carrier. The franchise of a motor carrier 
may be canceled under the provisions of this section in any proceeding to sell 
or transfer or otherwise change control of said franchise brought under the 
provisions of G.S. 62-111, upon finding of dormancy as provided in this section. 
Any motor carrier who has obtained authority to suspend operations under the 
provisions of G.S. 62-112(b)(5) and the rules of the Utilities Commission issued 
thereunder shall not be subject to cancellation of its franchise under this 
section during the time such suspension of operations is authorized. In 
determining whether such carrier has made reasonable efforts to perform 
service under said franchise the Commission may in its discretion give 
consideration to disabilities of the carrier including death of the owner and 
physical disabilities. 

(d) This section shall be applicable to bus companies. (1947, c. 1008, s. 23; 
1949, c. 1132, s. 21; 1963, c. 1165, s. 1; 1967, c. 1201; 1985, c. 676, s. 12; 1995, 
CHDLZ BS os) 

Legal Periodicals. — For survey of 1977 
law on common carriers, see 56 N.C.L. Rev. 853 
(1978). 

CASE NOTES 

Evidence Justifying a Finding of Dor- perform any transportation for compensation 
mancy. — Under subsection (c) the failure to under the authority of the franchise for a period 
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of 30 days is prima facie evidence that the 
franchise is dormant. Such evidence is suffi- 
cient to justify but not to compel a finding that 
the franchise is dormant. State ex rel. Utils. 
Comm'n v. Estes Express Lines, 33 N.C. App. 
174, 234 S.E.2d 624 (1977). 
Upon a prima facie showing of dor- 

mancy under subsection (c) the Commis- 
sion in its discretion may then consider 
other factors affecting the performance of 
such services, the subsection listing factors 
which may be considered. If the Commission in 
its discretion considers other factors, it may 
find that the evidence relating to one or more of 
these factors rebuts the prima facie evidence of 
dormancy and that the franchise is not dor- 
mant. And if the evidence relating to one or 
more of these factors, as found by the Commis- 
sion, is competent, material and substantial, 
the finding will not be disturbed on appeal 
under § 62-94(b)(5). State ex rel. Utils. 
Comm’n v. Estes Express Lines, 33 N.C. App. 
174, 234 S.E.2d 624 (1977). 
Evidence Sufficient to Rebut Dormancy 

Case. — Evidence that transferor continuously 
advertised its services, that it was ready, will- 
ing and able to haul both exempt and 
nonexempt commodities under its franchise, 
and that it charged published tariff rates in 
hauling both exempt and nonexempt commod- 
ities, was competent, material and substantial, 

and was sufficient to rebut the prima facie 
evidence of dormancy and to support the con- 
sideration by the Commission of one or more of 
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the “other factors” listed in subsection (c). State 
ex rel. Utils. Comm’n v. Estes Express Lines, 33 
N.C. App. 174, 234 S.E.2d 624 (1977). 

Effect on Transfer of Dormancy Finding. 
— Where the issue of dormancy under subsec- 
tion (c) has been raised, if the Commission finds 
that the franchise is not dormant, it must then 
determine if the criteria required by § 62-111 
for approval of the transfer have been met. If 
the Commission finds that the franchise is 
dormant under subsection (c), the application 
for transfer must be denied, because approval 
would in effect constitute the granting of a new 
franchise without satisfying the new authority 
test and other requirements of § 62-262(e). 
State ex rel. Utils. Comm’n v. Estes Express 
Lines, 33 N.C. App. 174, 234 S.E.2d 624 (1977). 
When the irregular route operating au- 

thority portion of applicant’s franchise 
certificate was suspended, any service pro- 
vided under this part of the certificate natu- 
rally was suspended, so that the Commission 
did not err in concluding that the portion of the 
franchise certificate providing for irregular 
route authority was suspended. State ex rel. 
Utils. Comm’n v. Estes Express Lines, 33 N.C. 
App. 99, 234 S.E.2d 628 (1977). 
Applied in Jones v. State Farm Mut. Auto. 

Ins. Co., 270 N.C. 454, 155 S.E.2d 118 (1967); 
State ex rel. Utils. Comm’n v. United Tank 
Lines, 34 N.C. App. 543, 239 S.E.2d 266 (1977). 

Cited in State ex rel. Utils. Comm’n v. Asso- 
ciated Petro. Carriers, 7 N.C. App. 408, 173 
S.E.2d 25 (1970). 

§ 62-113. Terms and conditions of franchises. 

(a) Each franchise shall specify the service to be rendered and the routes 
over which, the fixed termini, if any, between which, and the intermediate and 
off-route points, if any, at which, and in case of operations not over specified 
routes or between fixed termini, the territory within which, a motor carrier or 
other public utility is authorized to operate: and there shall, at the time of 
issuance and from time to time thereafter, be attached to the privileges 
granted by the franchise such reasonable terms, conditions, and limitations as 
the public convenience and necessity may from time to time require, including 
terms, conditions, and limitations as to the extension of the route or routes of 
a carrier, and such terms and conditions as are necessary to carry out, with 
respect to the operations of a carrier or other public utility, the requirements 
established by the Commission under this Chapter; provided, however, that no 
terms, conditions, or limitations shall restrict the right of a motor carrier of 
household goods only to add to its equipment and facilities over the routes, 
between the termini, or within the territory specified in the franchises, as the 
development of the business and the demands of the public shall require. This 
subsection shall not be applicable to bus companies or their franchises. 

(b) Each bus company franchise shall specify the fixed routes over which, 
and the fixed termini, if any, between which the bus company may operate. A 
franchise for bus companies engaged in charter operations may provide for 
fixed routes or statewide operating authority. (1947, c. 1008, s. 12; 1949, c. 
1152.8. 11. °1963,'c. 1165, s. 1:°1985,'c. 676, 8, 13:°1995,"¢.523""s. 4.) 
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CASE NOTES 

The Commission need not approve or 
reject an application as submitted. It may 
attach to the certificate granted such reason- 
able terms, conditions and limitations as the 
public convenience and necessity may require. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co., 260 N.C. 48, 132 S.E.2d 249 (1963). 
Obligations Inherent in Acceptance of 

Certificate. — Inherent in the acceptance of a 

privileges evidenced thereby is the correlative 
obligation to serve the shipping public faith- 
fully, in accordance with reasonable rules and 
regulations prescribed by the Utilities Commis- 
sion and in conformity with the requirements of 
the statute prescribing duties to be performed 
by the carrier for the protection of the shipping 
public. Hough-Wylie Co. v. Lucas, 236 N.C. 90, 
72 S.E.2d 11 (1952). 

certificate and the exercise of the rights and 

§ 62-114: Repealed by Session Laws 1995, c. 523, s. 5. 

§ 62-115. Issuance of partnership franchises. 

No franchise shall be issued under this Article to two or more persons until 
such persons have executed a partnership agreement, filed a copy of said 
agreement with the Commission, and indicated to the Commission, in writing, 
that they have complied with Article 14 of Chapter 66 relating to doing 
business under an assumed name. (1947, c. 1008, s. 14; 1949, c. 11382, s. 14; 
1961..¢, 472,'s. 0.41963, C1 foo, 8.74.) 

§ 62-116. Issuance of temporary or emergency authority. 

(a) Upon the filing of an application in good faith for a franchise, the 
Commission may in its discretion, after notice by regular mail to all persons 
holding franchises authorizing similar services within the same territory and 
upon a finding that no other adequate existing service is available, pending its 
final decision on the application, issue to the applicant appropriate temporary 
authority to operate under such just and reasonable conditions and limitations 
as the Commission deems necessary or desirable to impose in the public 
interest; provided, however, that pending such final decision on the applica- 
tion, the applicant shall comply with all the provisions of this Chapter, and 
with the lawful orders, rules and regulations of the Commission promulgated 
thereunder, applicable to holders of franchises, and upon failure of an 
applicant so to do, after reasonable notice from the Commission requiring 
compliance therewith in the particulars set out in the notice, and after hearing, 
the application may be dismissed by the Commission without further proceed- 
ings, and temporary authority issued to such applicant may be revoked. The 
authority granted under this section shall not create any presumption nor be 
considered in the action on the permanent authority application. 

(b) Upon its own initiative, or upon written request by any customer or by 
any representative of a local or State government agency, and after issuance of 
notice to the owner and operator and after hearing in accordance with G.S. 
1A-1, Rule 65(b), the Commission may grant emergency operating authority to 
any person to furnish water or sewer utility service to meet an emergency to 
the extent necessary to relieve the emergency; provided, that the Commission 
shall find from such request, or from its own knowledge, that a real emergency 
exists and that the relief authorized is immediate, pressing and necessary in 
the public interest, and that the person so authorized has the necessary ability 
and is willing to perform the prescribed emergency service. Upon termination 
of the emergency, the emergency operating authority so granted shall expire 
upon order of the Commission. An emergency is defined herein as the 
imminent danger of losing adequate water or sewer utility service or the actual 
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loss thereof. (1947, c. 1008, s. 10; 1949, c. 1132, s. 9; 1963, c. 1165, s. 1; 1978, 
c. 1108.) 

§ 62-117. Same or similar names prohibited. 

No public utility holding or operating under a franchise issued under this 
Chapter shall adopt or use a name used by any other public utility, or any 
name so similar to a name of another public utility as to mislead or confuse the 
public, and the Commission may, upon complaint, or upon its own initiative, in 
any such case require the public utility to discontinue the use of such name, 
preference being given to the public utility first adopting and using such name. 
foe’. cc) 1008; s: 15; 1949, c. 1132) 8.15; 1963, c. 1165.’ s.1.) 

§ 62-118. Abandonment and reduction of service. 

(a) Upon finding that public convenience and necessity are no longer served, 
or that there is no reasonable probability of a public utility realizing sufficient 
revenue from a service to meet its expenses, the Commission shall have power, 
after petition and notice, to authorize by order any public utility to abandon or 
reduce such service. Upon request from any party having an interest in said 
utility service, the Commission shall hold a public hearing on such petition, 
and may on its own motion hold a public hearing on such petition. Provided, 
however, that abandonment or reduction of service of motor carriers shall not 
be subject to this section, but shall be authorized only under the provisions of 
G.S. 62-262(k) and G.S. 62-262.2. 

(b) If any person or corporation furnishing water or sewer utility service 
under this Chapter shall abandon such service without the prior consent of the 
Commission, and the Commission subsequently finds that such abandonment 
of service causes an emergency to exist, the Commission may, unless the owner 
or operator of the affected system consents, apply in accordance with G.S. 1A-1, 
Rule 65, to a superior court judge who has jurisdiction pursuant to G.S. 
7A-47.1 or 7A-48 in the district or set of districts as defined in G.S. 7A-41.1 in 
which the person or corporation so operates, for an order restricting the lands, 
facilities and rights-of-way used in furnishing said water or sewer utility 
service to continued use in furnishing said service during the period of the 
emergency. An emergency is defined herein as the imminent danger of losing 
adequate water or sewer utility service or the actual loss thereof. The court 
shall have jurisdiction to restrict the lands, facilities, and rights-of-way to 
continued use in furnishing said water or sewer utility service by appropriate 
order restraining their being placed to other use, or restraining their being 
prevented from continued use in furnishing said water or sewer utility service, 
by any person, corporation, or their representatives. The court may, in its 
discretion, appoint an emergency operator to assure the continued operation of 
such water or sewer utility service. The court shall have jurisdiction to require 
that reasonable compensation be paid to the owner, operator or other party 
entitled thereto for the use of any lands, facilities, and rights-of-way which are 
so restricted to continued use for furnishing water or sewer utility service 
during the period of the emergency, and it may require the emergency operator 
of said lands, facilities, and rights-of-way to post bond in an amount required 
by the court. In no event shall such compensation, for each month awarded, 
exceed the net average monthly income of the utility for the 12-month period 
immediately preceding the order restricting use. 

(c) Whenever the Commission, upon complaint or investigation upon its own 
motion, finds that the facilities being used to furnish water or sewer utility 
service are inadequate to such an extent that an emergency (as defined in G.S. 
62-118(b) above) exists, and further finds that there is no reasonable proba- 
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bility of the owner or operator of such utility obtaining the capital necessary to 
improve or replace the facilities from sources other than the customers, the 
Commission shall have the power, after notice and hearing, to authorize by 
order that such service be abandoned or reduced to those customers who are 
unwilling or unable to advance their fair share of the capital necessary for such 
improvements. The amount of capital to be advanced by each customer shall be 
subject to approval by the Commission, and shall be advanced under such 
conditions as will enable each customer to retain a proprietary interest in the 
system to the extent of the capital so advanced. The remedy prescribed in this 
subsection is in addition to other remedies prescribed by law. (1933, c. 307, s. 
32: 1963, c21165, sal, 1971. c.552asale 1978 ic 1595; 193onc Giors. 14. hos7 
(Reg. Sess., 1988), c. 1037, s. 98; 1989 (Reg. Sess., 1990), c. 1024, s. 15.) 

CASE NOTES 

Paramount Right of State to Regulate 
Public Utilities. — The power of a municipal- 
ity to grant franchises to public utilities for the 
use of its streets and to provide service to its 
citizens must yield to the paramount right of 
the State to regulate public utilities through 
the Utilities Commission, even when they are 
operated within the corporate boundaries of a 
municipality. Duke Power Co. v. City of High 
Point, 22 N.C. App. 91, 205 S.E.2d 774, cert. 
denied, 285 N.C. 661, 207 S.E.2d 752 (1974). 

Utility Owes Duty of Continuous Opera- 
tion. — While a public utility retains its fran- 
chise, it owes to the State and the public the 
duty of continuous operation. State ex rel. 
Utils. Comm’n v. Haywood Elec. Membership 
Corp., 260 N.C. 59, 131 S.E.2d 865 (1963). 
Consent of Customer or Commission 

Necessary Before Abandonment of Ser- 
vice. — A power company may not abandon 
service to any customer, subject to the custom- 
er’s paying his bill, without the consent of the 
customer or authorization of the Utilities Com- 
mission. Duke Power Co. v. City of High Point, 
22, N.C. App. 91, 205 S.E.2d 774, cert. denied, 
285 N.C. 661, 207 S.E.2d 752 (1974). 
Customer Entitled to Restoration of Ser- 

vice Absent Contrary Order. — Where a 
power company discontinued its service for 
nonpayment of charges, the customer, upon 
payment of the charges, was entitled to resto- 
ration of the service where the company did not 
obtain an order from the Commission. Sweet- 
heart Lake, Inc. v. Carolina Power & Light Co., 
211 N.C. 269, 189 S.E. 785 (1937). 
Discretionary Power of Commission to 

Authorize Discontinuance. — The General 
Assembly intended that the Utilities Commis- 
sion exercise the power conferred upon it to 
authorize a discontinuance of an established 
service in large measure according to its judg- 
ment and discretion. State ex rel. Utils. 
Comm'n v. Southern Ry., 254 N.C. 73, 118 
S.E.2d 21 (1961). 

The power of the Commission to authorize an 
abandonment of service is, in large measure, 

discretionary. State ex rel. Utils. Comm’n vy. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 (1986), 
modified and aff’d, 318 N.C. 686, 351 S.E.2d 
289 (1987). 
The Commission’s power to require a 

utility to continue a service is not unlim- 
ited. To require a utility, particularly a small 
operation, to continue an unprofitable opera- 
tion would violate constitutional guarantees 
against the taking of property without just 
compensation. State ex rel. Utils. Comm’n v. 
Mackie, 79 N.C. App. 19, 338 S.E.2d 888 (1986), 
modified and aff'd, 318 N.C. 686, 351 S.E.2d 
28911987): 
Propriety of Order Requiring Contin- 

ued Operation. — An order of the Commis- 
sion, based upon proper findings and conclu- 
sions, requiring appellant to continue operation 
of her utilities would not violate constitutional 
prohibitions against involuntary servitude. Ap- 
pellant voluntarily put her land and equipment 
to a public use and collected compensation for 
the services which she provided, and having 
done so, the Commission may require that she 
continue to use it in the service to which she 
voluntarily dedicated it so long as she is justly 
compensated for such service. State ex rel. 
Utils. Comm’n v. Mackie, 79 N.C. App. 19, 338 
S.E.2d 888 (1986), modified and aff'd, 318 N.C. 
686, 351 S.E.2d 289 (1987). 
Showing Required for Abandonment. — 

When a public utility seeks to abandon service, 
it must establish that the public no longer 
needs the service which it was created to ren- 
der, or that there is no reasonable probability of 
its being able to realize sufficient revenue by 
the rendition of such service to meet its ex- 
penses. State ex rel. Utils. Comm’n v. Haywood 
Elec. Membership Corp., 260 N.C. 59, 131 
S.E.2d 865 (1963). 
Where a utility seeks authorization to aban- 

don service, the ultimate issue for resolution is 
whether the operation of the system can pro- 
duce sufficient revenues to meet the expenses of 
operation. To resolve this issue, there must be 
findings of fact as to the reasonable expenses of 
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operation and the revenues which the system 
may be reasonably expected to produce. State 
ex rel. Utils. Comm’n v. Mackie, 79 N.C. App. 
19, 338 S.E.2d 888 (1986), modified and aff’d, 
318 N.C. 686, 351 S.E.2d 289 (1987). 
The burden is on the utility seeking 

authorization to abandon service to estab- 
lish that there is no reasonable probability of 
its being able to realize sufficient revenue by 
the rendition of such service to meet its ex- 
penses. State ex rel. Utils. Comm’n v. Mackie, 
79 N.C. App. 19, 338 S.E.2d 888 (1986), modi- 
fied and aff’d, 318 N.C. 686, 351 S.E.2d 289 
(1987). 
The doctrine of convenience and neces- 

sity is a relative or elastic theory rather 
than an abstract or absolute rule. The facts in 
each case must be separately considered, and 
from those facts it must be determined whether 
or not public convenience and necessity require 
a given service to be performed or dispensed 
with. The convenience and necessity required 
are those of the public and not of an individual 
or individuals. State ex rel. Utils. Comm’n vy. 
Southern Ry., 254 N.C. 73, 118 S.E.2d 21 
(1961). 
Waste of a utility’s manpower or other 

resources, with no substantial resulting 
benefit to the public, is not in the public 
interest and is not required. State ex rel. Utils. 
Comm’n v. Atlantic C.L.R.R., 268 N.C. 242, 150 
S.E.2d 386 (1966). 
Arailroad may not be denied the right to 

curtail or abandon a service for which 
there is no substantial public need, even 
though, upon its entire business, the company 
is earning a fair rate of return. State ex rel. 
Utils. Comm’n v. Atlantic C.L.R.R., 268 N.C. 

242, 150 S.E.2d 386 (1966). 
Though prosperous, a railroad or other utility 

company may not be denied the right to effect 
economies in its operation, so as to increase its 
earnings, unless it may reasonably be found, 
upon the evidence before the Commission, that 
the public convenience and necessity requires 
the continuation of the service in question. An 
occasional inconvenience to a shipper, which is 
trivial in comparison with the saving to the 
railroad from the elimination of the service, 
will not suffice to show such public convenience 
and necessity. State ex rel. Utils. Comm’n v. 
Atlantic C.L.R.R., 268 N.C. 242, 150 S.E.2d 386 
(1966). 
But It May Be Required to Retain Sta- 

tion Required by Public Convenience and 
Necessity. — A railroad may be required to 
keep a station open, with an agent in atten- 
dance, if the public convenience and necessity 
requires such service, even though this can be 
done only at a loss to the railroad, provided 
such loss is not so great as to be unreasonable 
in comparison with the public’s benefit from the 
service. State ex rel. Utils. Comm’n v. Atlantic 
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C.L.R.R., 268 N.C. 242, 150 S.E.2d 386 (1966). 
And It May Not Substantially Reduce 

Hours Station Is Open Without Commis- 
sion’s Order. — A liberal construction of 
§§ 62-2, 62-32, 62-131 and 62-247 and this 
section, so as to effectuate the policy of the 
State as therein declared, compels the conclu- 
sion that when a railroad corporation has es- 
tablished and maintained a freight depot or 
passenger station pursuant to the order of the 
Commission, or has established and main- 

tained for a year or more such depot or station 
on its own initiative, it may not, without first 
obtaining an order from the Commission autho- 
rizing it to do so, substantially reduce the 
number of hours per day during which such 
station shall be kept open and attended by an 
agent of the railroad for the service of the 
public. State ex rel. Utils. Comm’n v. Atlantic 
C.L.R.R., 268 N.C. 242, 150 S.E.2d 386 (1966). 
But Commission May Not Withhold Ap- 

proval of Reduction Unreasonably. — 
When a railroad company applies for an order 
authorizing it to substantially reduce the num- 
ber of hours per day during which a depot or 
station shall be kept open and attended by an 
agent, the Commission may not withhold its 
approval unreasonably and arbitrarily. It may 
deny such permission only after a hearing and 
only if it finds and concludes, upon competent, 
material and substantial evidence, in view of 
the entire record, both that the public conve- 
nience and necessity requires the station or 
depot to be so kept open for a greater portion of 
the day, and that the railroad, by so doing, will 
not incur costs out of proportion to any benefit 
to the public. State ex rel. Utils. Comm’n v. 
Atlantic C.L.R.R., 268 N.C. 242, 150 S.E.2d 386 
(1966). 
As to power of Commission under 

former § 62-39 to require transportation 
and transmission companies to maintain 
facilities, see State ex rel. Utils. Comm'n v. 

Atlantic C.L.R.R., 233 N.C. 365, 64 S.E.2d 272 
(1951); State ex rel. Utils. Comm’n v. Atlantic 

C.L.R.R., 235 N.C. 273, 69 S.E.2d 502 (1952); 
State ex rel. Utils. Comm’n v. Atlantic C.L.R.R., 

238 N.C. 701, 78 S.E.2d 780 (1953). 
Evidence Held to Show Convenience 

and Necessity. — Evidence before the Com- 
mission indicating that a number of the resi- 
dences served by applicant’s water and sewer 
systems were situated on quarter-acre lots, 
which were of insufficient size to support both a 
well and septic system, and that the occupants 
of these residences, who were currently among 
appellant's customers, had no alternative 
means of water supply or sewage disposal other 
than the service provided by appellant, clearly 
supported the conclusion not only that appel- 
lant’s services constituted a convenience to that 
segment of the public who used them, but also 
that such services were necessary to the safety 
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888 (1986), modified and aff’d, 318 N.C. 686, 
351 S.E.2d 289 (1987). 

and health of the public. State ex rel. Utils. 
Comm’n v. Mackie, 79 N.C. App. 19, 338 S.E.2d 

ARTICLE 6A. 

Radio Common Carriers. 

§§ 62-119 through 62-125: Repealed by Session Laws 1995, c. 523, s. 
ot 

§§ 62-126 through 62-129: Reserved for future codification purposes. 

ARTICLE 7. 

Rates of Public Utilities. 

§ 62-130. Commission to make rates for public utilities. 

(a) The Commission shall make, fix, establish or allow just and reasonable 
rates for all public utilities subject to its jurisdiction. A rate is made, fixed, 
established or allowed when it becomes effective pursuant to the provisions of 
this Chapter. 

(b) Repealed by Session Laws 1985, c. 676, s. 15. 
(c) The Commission may make, require or approve, after public hearing, for 

intrastate shipments what are known as milling-in-transit, processing-in- 
transit, or warehousing-in-transit rates on grain, lumber to be dressed, cotton, 
peanuts, tobacco, or such other commodities as the Commission may desig- 
nate. 

(d) The Commission shall from time to time as often as circumstances. may 
require, change and revise or cause to be changed or revised any rates fixed by 
the Commission, or allowed to be charged by any public utility. 

(e) In all cases where the Commission requires or orders a public utility to 
refund moneys to its customers which were advanced by or overcollected from 
its customers, the Commission shall require or order the utility to add to said 
refund an amount of interest at such rate as the Commission may determine 
to be just and reasonable; provided, however, that such rate of interest 
applicable to said refund shall not exceed ten percent (10%) per annum. (1899, 
c. 164, ss. 2, 7, 14; 1903, c. 683; Rev., ss. 1096, 1099, 1106; 1907, c. 469, s. 4; Ex. 
Sess. 1908, cs 144, s. 1; 1913, C. 12%, S. 2. 1917, c. 194; C.S., ss. 1066, 1071, 3489; 
Ix. Sess. 1920, cHolas-el; 1925, Ci 37; 1929, cer82; 91: 1933, Gs 134, s. 8; 1941, 
ceo iol 953Re 170; 1963, o 1165, al 1981, c. 461, S. 1; 1985, ci 676, S. 15(1). ) 

Legal Periodicals. — For article on electric 
rates, see 12 N.C.L. Rev. 289 (1934). 

CASE NOTES 

Purpose of Regulation. — With public util- 
ities the State has undertaken to protect the 
public from the customary consequences of mo- 
nopoly, by making the rates and services of the 
certificate holder subject to regulation and con- 
trol by the Utilities Commission. In re Certifi- 
cate of Need for Aston Park Hosp., 282 N.C. 
542, 193 S.E.2d 729 (1973). 

An uncontrolled legal monopoly in an essen- 
tial service leads, normally and naturally, to 
poor service and exorbitant charges. To prevent 
such result, the legislature has conferred upon 
the Utilities Commission the power to police 
the operations of the utility company, so as to 
require it to render service of good quality at 
charges which are reasonable. State ex rel. 
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Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972). 
Article Not in Conflict with Chapter 75. 

— The provisions of this Article as to rate 
regulation are not in conflict with Chapter 75, 
Monopolies and Trusts. Bennett v. Southern 
Ry., 211 N.C. 474, 191 S.E. 240 (1937). 

The rates of public utilities under the juris- 
diction of the Utilities Commission are not 
subject to attack on the basis that they violate 
the antitrust laws. Challenges to rates are 
limited by the legal theories provided by the 
Public Utilities Act. State ex rel. Utils. Comm’n 
v. North Carolina Textile Mfrs. Ass’n, 313 N.C. 
215, 328 S.E.2d 264 (1985). 
Rate Making Within Police Power of 

State. — The authority conferred upon the 
Commission to establish reasonable and just 
rates for charges by a public service corporation 
for furnishing electrical power to its customers 
comes within the police powers of the State, 
and contracts previously made are subordinate 
to the public interest that such rates be reason- 
able and just, and afford the corporation sup- 
plying the service a safe return upon its invest- 
ments, having proper regard to the public 
interest that plants of this character should be 
properly run and maintained. State ex rel. 
Corp. Comm’n v. Cannon Mfg. Co., 185 N.C. 17, 
116 S.E. 178 (1923). 
The Commission is given general supervision 

over railways, street railways, and like compa- 
nies of the State, and is empowered to fix such 
notes, charges and tariffs as may be reasonable 
and just, having in view the value of the prop- 
erty, the cost of improvements and mainte- 
nance, the probable earning capacity under the 
proposed rates, the sums required to meet 
operating expenses, and other specific matters 
pertinent to such an inquiry; these are police 
powers, delegated to the Commission, and gov- 
ernmental so far as they extend. Southern Pub. 
Utils. Co. v. City of Charlotte, 179 N.C. 151, 101 
S.E. 619 (1919). 
Power to Establish Rates Delegated to 

Commission. — The General Assembly has 
delegated to the Commission, and not to the 
courts, the duty and power to establish rates for 
public utilities. State ex rel. N.C. Utils. 
Comm’n v. Westco Tel. Co., 266 N.C. 450, 146 
S.E.2d 487 (1966). 

This section, in general terms, directs the 
Commission to establish just and reasonable 
rates for all utilities. Southern Bell Tel. & Tel. 
Co. v. Clayton, 266 N.C. 687, 147 S.E.2d 195 
(1966). 

The Commission is given broad and general 
powers to make rates for freight and passenger 
service. Tilley v. Norfolk & W. Ry., 162 N.C. 37, 
77 S.E. 994 (1913). 
But authority of the Utilities Commis- 

sion to set different rates is not unbridled. 
There must be substantial differences in ser- 
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vice or conditions to justify difference in rates. 
There must be no unreasonable discrimination 
between those receiving the same kind and 
degree of service. State ex rel. Utils. Comm’n v. 

Edmisten, 291 N.C. 424, 230 S.E.2d 647 (1976). 
Duty to Fix Just and Reasonable Rates. 

— When the Commission is called upon by 
either a corporation or those to whom the 
services are rendered under its franchise to 
exercise its rate fixing power and authority, it is 
its duty to fix and establish just and reasonable 
rates to be charged for such services. Corpora- 
tion Comm’n v. Henderson Water Co., 190 N.C. 
70, 128 S.E. 465 (1925). 

Classification Must Not Be Arbitrary. — 
The mere fact of classification in rate regulat- 
ing is not sufficient to relieve a statute from the 
reach of the equality clause of the Fourteenth 
Amendment, and in all cases it must appear, 
not merely that a classification has been made, 
but also that it is based upon some reasonable 
ground, something which bears a just and 
proper relation to the attempted classification 
and is not a mere arbitrary selection. Gulf, C. & 
S.F. Ry. v. Ellis, 165 U.S. 150, 17 S. Ct. 255, 41 
L. Ed. 666 (1897); Efland v. Southern Ry., 146 
N.C. 135, 59 S.E. 355 (1907). 
Unreasonable Application of Same 

Rates May be Discriminatory. — Where 
substantial differences in services or conditions 
exist, unreasonable application of the same 
rates may be discriminatory and thus im- 
proper. State ex rel. Utils. Comm’n v. Edmisten, 
291 N.C. 424, 230 S.E.2d 647 (1976). 
The burden of showing the impropriety 

of rates established by the Commission lies 
with the party alleging such discrimination. 
State ex rel. Utils. Comm’n v. Edmisten, 291 
N.C. 424, 230 S.E.2d 647 (1976). 

Rates Set by Commission Supersede 
Contrary Private Contract Provisions. — 
Rates for public utility service fixed by an order 
of the Commission, otherwise lawful, supersede 
contrary provisions in private contracts con- 
cerning rates for such service. State ex rel. 
Utils. Comm’n v. VEPCO, 285 N.C. 398, 206 
S.E.2d 283 (1974). 

The rates of transportation allowed carriers 
of freight are established by the Interstate 
Commerce Commission and the State Corpora- 
tion Commission (now the Utilities Commis- 
sion), and may not be affected by any agree- 
ment to the contrary between the carriers or 
their agents or employees and the shipper; 
notwithstanding any such agreement, the car- 
rier may demand and enforce the rates estab- 
lished by law. Southern Ry. v. Latham, 176 N.C. 
417, 97 S.E. 234 (1918). 
A public service railway corporation operat- 

ing in various localities may not by contract fix 
its passenger fares and thus prevent the Com- 
mission, under the authority conferred by stat- 
ute, from determining what rates are, under 
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the circumstances, just and reasonable, for 

such would authorize such companies to dis- 
criminate, unlawfully, among its patrons. 
Southern Pub. Utils. Co. v. City of Charlotte, 
179 -N. CoS 1101S. BN6199C1919).2Citysof. 
Winston-Salem v. Winston-Salem City Coach 
Lines, 245 N.C. 179, 95 S.E.2d 510 (1956). 
And Enforcement of Such Rates Does 

Not Impair Obligations of Contract. — The 
enforcement of an order of the Commission 
superseding rates set by contract does not con- 
stitute an impairment of the obligation of such 
contract, since contracts of public utilities, fix- 
ing rates for service, are subject to the police 
power of the State. State ex rel. Utils. Comm’n 
v. VEPCO, 285 N.C. 398, 206 S.E.2d 283 (1974). 
The consumer has no vested right in 

existing rates and the Commission may 
change the rates as circumstances dictate. 
State ex rel. Utils. Comm’n v. Edmisten, 291 
N.C. 424, 230 S.H.2d 647 (1976). 
The Commission has plenary authority 

to modify an application by a utility when 
its modification is based on competent evi- 
dence, findings and conclusions showing it to be 
just and reasonable. The Commission is not 
limited by the utility’s application in the entry 
of its final order based on evidence adduced at 
the hearings. State ex rel. Utils. Comm'n v. 
Edmisten, 291 N.C. 361, 230 S.E.2d 671 (1976). 
And to Correct Rate Schedules. — In the 

unlikely event that other costs of the utility 
should decline, the Commission, either on its 
own motion or that of another interested party, 
has plenary authority to intervene and make 
corrections in the utility’ rate schedules in- 
cluding, if circumstances should require it, the 
abrogation of the fuel clause. State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 
North Carolina rates may not be struc- 

tured by external system usage. Such action 
is outside the intended scope of the Commis- 
sion’s authority under § 62-2. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 424, 230 
S.E.2d 647 (1976). 
Rates Must Be Fixed Prospectively. — 

The Utilities Commission exceeded its statu- 
tory authority in requiring a manufacturer to 
pay a surcharge for emergency natural gas 
used by the manufacturer prior to the date that 
the tariff including the surcharge became effec- 
tive, even though the supplier did not bill the 
manufacturer for such gas until after the tariff 
became effective. A rate is fixed or allowed 
when it becomes effective pursuant to subsec- 
tion (a) of this section, and rates must be fixed 
prospectively from their effective date. Section 
62-136(a) provides that the Commission shall 
determine rates to be thereafter observed and 
in force. The Commission may not fix rates 
retroactively so as to make them collectible for 
past services. State ex rel. Utils. Comm’n v. 
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Farmers Chem. Ass’n, 42 N.C. App. 606, 257 
S.E.2d 439 (1979), cert. denied, 299 N.C. 124, 
261 S.E.2d 926 (1980). 

“Tariff” and “Rates” Synonymous. — The 
word “tariff,” used in connection with the rates 
of a common carrier, did not have any special 
legal significance that would differentiate it in 
effect from the word “rates,” used in former 
§ 62-148 in connection with a contract carrier. 
State ex rel. Utils. Comm’n v. Fleming, 235 
N.C. 660, 71 S.E.2d 41 (1952). 
An annual “true up” of the curtailment 

tracking rate of a natural gas company 
was not a change in the general fixed rate, since 
the curtailment tracking rate merely creates an 
estimated rate based on projected gas availabil- 
ity. Therefore, the “true up” of the CTR is a 
correction of an estimated rate, and does not 

constitute retroactive general rate making. 
State ex rel. Utils. Comm’n v. CF Indus., Inc., 
299 N.C. 504, 263 S.E.2d 559 (1980). 

Fuel adjustment clause formula used by 
power company qualified as a valid part of 
a rate or rate schedule within the meaning of 
this section. State ex rel. Utils. Comm’n v. 
Edmisten, 26 N.C. App. 662, 217 S.E.2d 201 
(1975); -aff’d;;291 N.C. 361,:230 S:E.2d:674 
(1976). 

Testing Reasonableness of Affiliated 
Company Expenses. — The Commission has 
the authority and the right at all times to test 
the reasonableness of expenses paid to affili- 
ated companies (or allocated by them) and to 
cause the petitioning utility to offer affirmative 
evidence of their reasonableness or risk their 
disapproval. The Commission has the obliga- 
tion to test the reasonableness of such expenses 
whenever they are properly challenged. State 
ex rel. Utils. Comm’n v. Intervenor Residents, 
305 N.C. 62, 286 S.E.2d 770 (1982). 

The Commission must always determine 
that expenses paid to affiliated companies are 
reasonable, and the burden of persuasion on 
that issue always rests with the utility. The 
Commission, of course, has the right to test the 
reasonableness of such expenses. If there is an 
absence of data and information from which 
either the propriety of incurring the expense or 
the reasonableness of the cost can readily be 
determined, the Commission may require the 
utility to prove their propriety and reasonable- 
ness by affirmative evidence. State ex rel. Utils. 
Comm'n v. Intervenor Residents, 305 N.C. 62, 
286 S.E.2d 770 (1982). 
Although it always has the authority to do so, 

in the absence of contradiction or challenge by 
affirmative evidence offered by any party to the 
proceeding, the Commission has no affirmative 
duty to make further inquiry or investigation 
into the reasonableness of charges or fees paid 
to affiliated companies. While affiliation calls 
for close scrutiny, affiliation alone does not 
impose an additional burden of proof or require 
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the presentation of additional evidence of rea- 
sonableness. State ex rel. Utils. Comm’n vy. 
Intervenor Residents, 305 N.C. 62, 286 S.E.2d 

707 (1982). 
Reasonableness of affiliated company 

expenses may be tested on the basis of (1) 
the cost of the same services on the open 
market, (2) the cost similar utilities pay to their 
service companies, or (3) the reasonableness of 
the expenses incurred by the affiliated company 
in generating the service. State ex rel. Utils. 
Comm'n v. Intervenor Residents, 305 N.C. 62, 
286 S.E.2d 770 (1982). 
Rates of Return Reasonable and Did Not 

Discriminate. — The North Carolina Utilities 
Commission’s order contained findings suffi- 
cient to justify its conclusion that the approved 
rates of return were just and reasonable and 
did not unreasonably discriminate among the 
various classes of North Carolina Natural Gas 
Corporation customers and were supported by 
substantial evidence in view of the whole 
record. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 323 N.C. 238, 372 S.E.2d 
692 (1988). 
Formula Not Unreasonably Discrimina- 

tory. — The North Carolina Utilities Commis- 
sion’s order contained findings sufficient to jus- 
tify its conclusion that the Industrial Sales 
Tracker Formula did not unreasonably discrim- 
inate between North Carolina Natural Gas 
Corporation’s customer classes and these find- 
ings were supported by substantial evidence in 
light of the whole record. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 323 
N.C. 238, 372 S.E.2d 692 (1988). 
Evidence Not Sufficient for Proceeding. 

— The Utilities Commission’s failure to initiate 
a ratemaking or complaint proceeding concern- 
ing a utility’s rate of return was not arbitrary 
and capricious where the Commission found 
that the rate exceeded that authorized in only 
three of the preceding 32 quarters. State ex rel. 
Utils. Comm’n v. Carolina Indus. Group For 
Fair Util. Rates, 180 N.C. App. 636, 503 S.E.2d 
697 (1998), cert. denied, 349 N.C. 377 (1998). 
Legitimate Justification to Maintain In- 

dustrial and City Rates of Returns. — The 
North Carolina Utilities Commission drew le- 
gitimate distinctions which justified its deci- 
sion to maintain industrial and city rates of 
return at a higher level than residential and 
commercial and small industrial rates. State ex 
rel. Utils. Comm’n v. Carolina Util. Customers 
Ass’n, 323 N.C. 238, 372 S.E.2d 692 (1988). 
Power to Ascertain Corporation in Con- 

trol. — The Commission has the incidental 
power (subject to the right of appeal) to ascer- 
tain what particular corporation is in the con- 
trol of or operates any telegraph line in this 
State, in order that it may exercise its authority 
to fix rates, as well as to know against whom to 
proceed for a violation of its regulations. State 
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ex rel. R.R. Comm’rs v. Western Union Tel. Co., 

113 N.C. 213, 18 S.E. 389 (1893), appeal dis- 
missed, 17 S. Ct. 1002, 41 L. Ed. 1187 (1897). 

Fees and Charges Made by Municipality 
for Sewerage Connections. — The Utilities 
Commission has no jurisdiction to fix or super- 
vise the fees and charges to be made by a 
municipality for connections with a city sewer- 
age system, either within or without its corpo- 
rate limits. Atlantic Constr. Co. v. City of Ra- 
leigh, 230 N.C. 365, 53 S.E.2d 165 (1949). 
The Commission has authority to fix city 

bus fares. State ex rel. Utils. Comm’n v. City of 
Greensboro, 244 N.C. 247, 93 S.E.2d 151 
(1956). See § 62-260. 
An intracity carrier, holding a certificate of 

exemption issued by the Commission and a 
franchise from the city or town in which it 
operates, is exempt from control of the Commis- 
sion except as to rates and controversies with 
respect to extensions and services. State ex rel. 
N.C. Utils. Comm’n v. McKinnon, 254 N.C. 1, 
118 S.E.2d 134 (1961). 
When Fares of Street Railway May Be 

Raised. — A public service street railway com- 
pany, operating under a city charter and under 
a contract with the city restricting the passen- 
ger fare authorized to be charged its patrons, 
may be authorized by the Commission to raise 
charges to its passengers when, in the opinion 
of the Commission, such is necessary for it to 
properly maintain its system, allowing a rea- 
sonable profit, to meet the requirements of the 
public for adequate, safe, and convenient ser- 
vice. Southern Pub. Utils. Co. v. City of Char- 
lotte, 179 N.C. 151, 101 S.E. 619 (1919). 

Joint Rate Between Lumber Railroad 
and Connecting Carrier. — When a lumber 
railroad is of standard gauge and of sufficient 
equipment and extensiveness to affect the in- 
terest of the public, the Commission may make 
a valid order establishing a joint rate of trans- 
portation in the same cars between it and a 
connecting common carrier by rail to points 
beyond the initial road. Corporation Comm’n ex 
rel. Raleigh Granite Co. v. Atlantic C.L.R.R., 
187 N.C. 424, 121 S.E. 767 (1924). 

Electric Power Rates Coextensive with 
State’s Jurisdiction. — When the Commis- 
sion has finally established, under the provi- 
sions of the statute, rates to be charged by a 
public service corporation for furnishing elec- 
trical power, the rates are coextensive with the 
State’s jurisdiction and territory, and conclu- 
sively bind all corporations, companies, or per- 
sons who are parties to the suit and have been 
afforded an opportunity to be heard. State ex 
rel. Corp. Comm’n vy. Cannon Mfg. Co., 185 N.C. 
175:116)8 Fo, 178:923). 

Sale of Electricity Generated in Another 
State. — While the generation of electricity in 
another state, when transported to purchasers 
in this State, may be regarded as interstate 
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commerce, its distribution and sale here is local 
to the State, permitting the Commission to 
establish a just and reasonable rate of charge in 
conformity with the statutory powers, there 
being no interfering act of Congress relating to 
the subject. State ex rel. Corp. Comm’n v. 
Cannon Mfg. Co., 185 N.C. 17, 116 S.E. 178 
(1923). 
Telephone Company Must Not Discrimi- 

nate, — A telephone company is subject to 
public regulation and reasonable control, and is 
required to afford its service at uniform and 
reasonable rates and without discrimination 
among its subscribers and patrons for like 
service under the same or substantially similar 
conditions. Clinton-Dunn Tel. Co. v. Carolina 
Tel. & Tel. Co., 159 N.C. 9, 74 S.E. 636 (1912). 
See also Godwin v. Telephone Co., 136 N.C. 258, 
48 S.E. 636 (1904); Walls v. Strickland, 174 
N.C. 298, 93 S.E. 857 (1917). 
Telegram Transmitted over Lines of An- 

other Company. — Where a telegraph com- 
pany had a continuous line between two points 
in this State, the fact that, in transmitting a 
message, it sent the message over the lines of 
another company, did not excuse its violation of 
the rate prescribed by the Railroad Commis- 
sion (now Utilities Commission). Leavell v. 
Western Union Tel. Co., 116 N.C. 211, 21 S.E. 
391 (1895), appeal dismissed, 17 S. Ct. 1002, 41 
L. Ed. 1187 (1897). 
Telegraphic Messages Traversing An- 

other State. — Telegraphic messages trans- 
mitted by a company from and to points in this 
State, although traversing another state in the 
route, are subject to the tariff regulations of the 
Railroad Commission (now Utilities Commis- 
sion). State ex rel. R.R. Comm’rs v. Western 
Union Tel. Co., 113 N.C. 213, 18 S.E. 389 
(1893), appeal dismissed, 17 S. Ct. 1002, 41 L. 
Ed. 1187 (1897). 
When the Utilities Commission found 

that natural gas corporation had received 
payments in lieu of what it would have re- 
ceived under a service contract and that the 
customers of the company were bearing the 
company’s contract costs, it was within the 

power of the Commission under § 62-32(b) and 
subsections (a) and (d) of this section to take 
these payments into account in setting a rea- 
sonable rate. State ex rel. Utils. Comm’n v. 
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North Carolina Natural Gas Corp., 76 N.C. 
App. 330, 332 S.E.2d 755, cert. denied, 314 N.C. 
675, 336 S.E.2d 405 (1985). 
Authority to Allow Use of Availability 

Charge in Rate Schedule for Recreational 
Subdivision. — The Utilities Commission has 
jurisdiction and authority to allow the use of an 
availability charge in a rate schedule for a 
recreational subdivision, should any be de- 
served. State ex rel. Utils. Comm’n v. Carolina 
Forest Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 
410 (1974). 
Landowners in a recreational subdivi- 

sion who pay availability charges are 
“consumers” or stand in a consumer-like rela- 
tionship to the utility providing water service. 
State ex rel. Utils. Comm’n v. Carolina Forest 
Utils., Inc., 21 N.C. App. 146, 203 S.E.2d 410 
(1974). 
Mandamus to Remedy Discrimination. 

— Where a public service corporation has dis- 
criminated among its patrons in its charges for 
electricity, mandamus will lie to compel it to 
charge a uniform or undiscriminating rate, for 
the question does not require the courts to fix a 
rate or pass upon its reasonableness. North 
Carolina Pub. Serv. Co. v. Southern Power Co., 
179 N.C. 18, 101 S.E. 5938 (1919), rehearing 
dismissed, 179 N.C. 330, 102 S.E. 625 (1920). 
Applied in State ex rel. Utils. Comm’n v. 

Conservation Council, 312 N.C. 59, 320 S.E.2d 
679 (1984); State ex rel. Util. Comm’n v. Caro- 
lina Util. Customers Ass’n, 328 N.C. 37, 399 
S.E.2d 98 (1991). 
Quoted in State ex rel. Utils. Comm’n v. 

North Carolina Consumers Council, Inc., 18 
N.C. App. 717, 198 S.E.2d 98 (1973). 

Stated in State ex rel. Utils. Comm’n v. Bird 
Oil Co., 47 N.C. App. 1, 266 S.E.2d 838 (1980); 
State ex rel. Utils. Comm’n v. Intervenor Resi- 
dents, 52 N.C. App. 222, 278 S.E.2d 761 (1981). 

Cited in State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 289 N.C. 286, 221 
S.E.2d 322 (1976); State ex rel. N.C. Utils. 
Comm’n v. Transylvania Util. Co., 30 N.C. App. 
336, 226 S.E.2d 824 (1976); State ex rel. Utils. 
Comm’n v. Duke Power Co., 305 N.C. 1, 287 
S.E.2d 786 (1982); ALCOA v. Utilities Comm’n, 
713 F.2d 1024 (4th Cir. 1983); State ex rel. 
Utils. Comm’n v. Thornburg, 84 N.C. App. 482, 
353 S.E.2d 413 (1987). 

§ 62-131. Rates must be just and reasonable; service effi- 
cient. 

(a) Every rate made, demanded or received by any public utility, or by any 
two or more public utilities jointly, shall be just and reasonable. 

(b) Every public utility shall furnish adequate, efficient and reasonable 
service. (1933, c. 307, ss. 2, 3; 1963, c. 1165, s. 1.) 
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CASE NOTES 

Purpose of Chapter. — The clear purpose 
of this Chapter is to confer upon the Utilities 
Commission the power and the duty to compel 
a public utility company to render adequate 
service and to fix therefor reasonable rates 
pursuant to the procedure prescribed in § 62- 
133. State ex rel. Utils. Comm’n vy. Morgan, 277 
N.C. 255, 177 S.E.2d 405 (1970), aff’d on re- 
hearing, 278 N.C. 235, 179 S.E.2d 419 (1971). 
The word “rate” used in the Public Utilities 

Act refers not only to the monetary amount 
which each customer must ultimately pay, but 
also to the published method or schedule by 
which that amount is figured. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 327, 230 
S.E.2d 651 (1976). 
The term “public utility” in subsection 

(b) includes a railroad corporation. State 
ex rel. Utils. Comm’n v. Atlantic C.L.R.R., 268 
N.C. 242, 150 S.E.2d 386 (1966). 
Duty and Authority of Commission. — 

The statutes confer upon the Commission, not 
upon the Supreme Court, the duty and author- 
ity to determine adequacy of service and rea- 
sonable rates therefor. State ex rel. Utils. 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970), aff'd or rehearing, 278 N.C. 235, 
179 S.E.2d 419 (1971). 
There is nothing in the applicable pro- 

visions of the Public Utilities Act which 
prohibits the use of a fossil fuel adjust- 
ment clause in the context of the factual 
circumstances which the utility and the Com- 
mission face in a given case. State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 

Investor Risk and Rate of Return — 
Factors for Consideration. — The law per- 
mits the Commission to consider both size and 
management in assessing investor risk insofar 
as such risk may bear on an appropriate return 
on equity capital; a utility's small size may 
increase investor risk and justify a higher re- 
turn. State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 323 N.C. 
481, 374 S.E.2d 361 (1988). 

While efficient management should not jus- 
tify a higher common equity rate of return, it is 
appropriate for the Commission to consider 
good management as a factor which reduces 
investor risk and militates in favor of a lower 
return on equity capital. State ex rel. Utils. 
Comm’n v. Public Staff-North Carolina Utils. 
Comm'n, 323 N.C. 481, 374 S.E.2d 361 (1988). 
Formula Did Not Unreasonably Dis- 

criminate. — The North Carolina Utilities 
Commission’s order contained findings suffi- 
cient to justify its conclusion that the Industrial 
Sales Tracker Formula did not unreasonably 
discriminate between North Carolina Natural 

Gas Corporation’s customer classes and these 
findings were supported by substantial evi- 
dence in light of the whole record. State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass’n, 323 N.C. 238, 372 S.E.2d 692 (1988). 

Rates of Return Reasonable and Not 
Discriminatory. — The North Carolina Utili- 
ties Commission’s order contained findings suf- 
ficient to justify its conclusion that the ap- 
proved rates of return were just and reasonable 
and did not unreasonably discriminate among 
the various classes of North Carolina Natural 
Gas Corporation customers and were supported 
by substantial evidence in view of the whole 
record. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass'n, 323 N.C. 238, 372 S.E.2d 
692 (1988). 
Legitimate Justification for Industrial 

and City Rates of Return. — The North 
Carolina Utilities Commission drew legitimate 
distinctions which justified its decision to main- 
tain industrial and city rates of return at a 
higher level than residential and commercial 
and small industrial rates. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 323 
N.C. 238, 372 S.E.2d 692 (1988). 

Testing Reasonableness of Affiliated 
Company Expenses. — The Commission has 
the authority and the right at all times to test 
the reasonableness of expenses paid to affili- 
ated companies (or allocated by them) and to 
cause the petitioning utility to offer affirmative 
evidence of their reasonableness or risk their 
disapproval. The Commission has the obliga- 
tion to test the reasonablensss of such expenses 
whenever they are properly challenged. State 
ex rel. Utils. Comm’n v. Intervenor Residents, 

305 N.C. 62, 286 S.E.2d 770 (1982). 
The Commission must always determine 

that expenses paid to affiliated companies are 
reasonable and the burden of persuasion on 
that issue always rests with the utility. The 
Commission, of course, has the right to test the 
reasonableness of such expenses. If there is an 
absence of data and information from which 
either the propriety of incurring the expense or 
the reasonableness of the cost can readily be 
determined, the Commission may require the 
utility to prove their propriety and reasonable- 
ness by affirmative evidence. State ex rel. Utils. 
Comm’n v. Intervenor Residents, 305 N.C. 62, 
286 S.E.2d 770 (1982). 
Although it always has the authority to do so, 

in the absence of contradiction or challenge by 
affirmative evidence offered by any party to the 
proceeding, the Commission has no affirmative 
duty to make further inquiry or investigation 
into the reasonableness of charges or fees paid 
to affiliated companies. While affiliation calls 
for close scrutiny, affiliation alone does not 
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impose an additional burden of proof or require 
the presentation of additional evidence of rea- 
sonableness. State ex rel. Utils. Comm’n v. 
Intervenor Residents, 305 N.C. 62, 286 S.E.2d 

770 (1982). 
Reasonableness of affiliated company 

expenses may be tested on the basis of (1) 
the cost of the same services on the open 
market, (2) the cost similar utilities pay to their 
service companies, or (3) the reasonableness of 
the expenses incurred by the affiliated company 
in generating the service. State ex rel. Utils. 
Comm’n v. Intervenor Residents, 305 N.C. 62, 
286 S.E.2d 770 (1982). 
Duty of Utility to Render Adequate Ser- 

vice. — Having been granted a monopoly in its 
franchise area, the utility is under a duty to 
render reasonably adequate service. State ex 
rel. Utils. Comm’n v. Morgan, 277 N.C. 255, 177 

S.E.2d 405 (1970), aff’d on rehearing, 278 N.C. 
235, 179 S.E.2d 419 (1971). 

Utility Must Accept Responsibility. — A 
public utility, which has been allowed to charge 
rates sufficient to enable it to maintain its 
properties, in addition to the earning of a fair 
return thereon, and which nevertheless per- 
mits its properties to fall into such a poor state 
of maintenance as to impair the quality of its 
service, must accept the responsibility for its 
resulting inability to render adequate service to 
its patrons. State ex rel. Utils. Comm’n v. 
Morgan, 277 N.C. 255, 177 S.E.2d 405 (1970), 
aff'd on rehearing, 278 N.C. 235, 179 S.E.2d 
419 (1971). 
Quality of Service to be Considered in 

Fixing Rates. — It was not the intent of the 
legislature to require the Commission to fix 
rates without any regard to the quality of the 
service rendered by the utility and thus to 
assure a “complacent monopoly” a fair return 
upon the fair value of its properties while it 
persists in rendering mediocre service and 
turns a deaf ear both to customer complaints 
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and to Commission orders for improvement. On 
the contrary, the quality of the service rendered 
is, necessarily, a factor to be considered in fixing 
the “just and reasonable” rate therefor. State ex 
rel. Utils. Comm’n v. General Tel. Co., 285 N.C. 
671, 208 S.E.2d 681 (1974). 
Increase May Be Granted Notwithstand- 

ing Service Inadequacy. — It is not unlawful 
for the Commission, in the exercise of its dis- 
cretion, to grant an increase in rates, notwith- 
standing existing service inadequacy, as an 
appropriate step in the improvement of the 
service. State ex rel. Utils: Comm’n v. Public 
Staff, 317 N.C. 26, 343 S.E.2d 898 (1986). 
Findings Showing Effect of Inadequacy 

of Service on Decision Fixing Rates. — If 
the Commission found the quality of a utility’s 
service to fall short of the requirement in this 
section that it be adequate, efficient and rea- 
sonable, then the Commission should make 
specific findings showing the effect of any such 
inadequacy upon its decision under § 62-133 
fixing rates which are fair both to the public 
utility and to the consumer. State ex rel. Utils. 
Comm’n v. General Tel. Co., 12 N.C. App. 598, 
184 S.E.2d 526 (1971), modified and aff'd, 281 
N.C. 318, 189 S.E.2d 705 (1972). 
Deduction of Profit from Rate Increase 

Upheld. — Based on the evidence of utility’s 
inadequate service record, the Commission’s 
determination to penalize it by deleting its 
profit from rate increase was clearly proper. 
State ex rel. Utils. Comm’n v. Public Staff, 317 
N.C. 26, 348 S.E.2d 898 (1986). 
Applied in State ex rel. Util. Comm’n vy. 

Carolina Util. Customers Ass’n, 328 N.C. 37, 
399 S.E.2d 98 (1991). 

Cited in State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 424, 230 S.E.2d 647 (1976); 
State ex rel. Utils. Comm’n v. Intervenor Resi- 
dents, 52 N.C. App. 222, 278 S.E.2d 761 (1981); 
State ex rel. Utils. Comm’n v. Duke Power Co., 
305 N.C. 1, 287 S.E.2d 786 (1982). 

§ 62-132. Rates established under this Chapter deemed 
just and reasonable; remedy for collection of 
unjust or unreasonable rates. 

The rates established under this Chapter by the Commission shall be 
deemed just and reasonable, and any rate charged by any public utility 
different from those so established shall be deemed unjust and unreasonable. 
Provided, however, that upon petition filed by any interested person, and a 
hearing thereon, if the Commission shall find the rates or charges collected to 
be other than the rates established by the Commission, and to be unjust, 
unreasonable, discriminatory or preferential, the Commission may enter an 
order awarding such petitioner and all other persons in the same class a sum 
equal to the difference between such unjust, unreasonable, discriminatory or 
preferential rates or charges and the rates or charges found by the Commission 
to be just and reasonable, nondiscriminatory and nonpreferential, to the extent 
that such rates or charges were collected within two years prior to the filing of 
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such petition. (1913, c. 127, s. 3; C.S., s. 1067; 1929, cc. 241, 342; 19383, c. 134, 
98; 1941; ¢°97;'19638,'c. 1165; s.-1.) 

Legal Periodicals. — For survey of 1976 
case law dealing with administrative law, see 
55 N.C.L. Rev. 898 (1977). 

For survey of 1978 administrative law, see 57 
N.C.L. Rev. 831 (1979). 

CASE NOTES 

There is in this Article a clear statutory 
dichotomy between rates which are made, 
fixed or established by the Commission on the 
one hand and those which are simply permitted 
or allowed to go into effect at the instance of the 
utility on the other. Rates which are estab- 
lished by the Commission, that is after a full 
hearing, findings, conclusion and a formal or- 
der, “shall be deemed just and reasonable, and 
any rate charged by any public utility different 
from those so established shall be deemed un- 
just and unreasonable.” Rates which the Com- 
mission simply allows to go into effect by any of 
the methods described in §§ 62-134 and 62-135 

are subject to being challenged by interested 
parties or the Commission itself and after a 
“hearing thereon, if the Commission shall find 
the rates or charges collected to be other than 
the rates established by the Commission, and 
to be unjust, unreasonable, discriminatory or 
preferential, the Commission may” order re- 
fund pursuant to the provisions of this section. 
State ex rel. Utils. Comm’n v. Edmisten, 291 
N.C. 327, 230 S.E.2d 651 (1976). 
Rates Fixed by Commission Are Prima 

Facie Valid, Just and Reasonable. — The 
rates fixed by the Commission are not only 
prima facie evidence of their validity, but also 
prima facie evidence that they are just and 
reasonable. State ex rel. N.C. Utils. Comm’n v. 
Municipal Corps., 243 N.C. 198, 90 S.E.2d 519 
(1955). 

Until Modified on Appeal or by Commis- 
sion. — Rates or charges fixed by an order of 
the Commission are to be considered just and 
reasonable unless and until they shall be 
changed or modified on appeal or by the further 
action of the Commission itself. In re Southern 
Pops wins, Co, 1/9. N.C 151, 101, 5.E. 619 
(1919). See also State ex rel. N.C. Corp. 
Comm’n v. Seaboard Air Line Ry., 173 N.C. 418, 
92.5.E. 150 (1917). 
Rates Other Than Those Fixed Deemed 

Unjust. — The rates approved by the Commis- 
sion shall be deemed to be just and reasonable, 
and any different rate shall be deemed unjust 
and unreasonable. State ex rel. N.C. Utils. 
Comm’n v. Norfolk S. Ry., 249 N.C. 477, 106 
S.E.2d 681 (1959). 

The Commission is authorized by statute to 
fix just and reasonable rates or charges, and 
when they are so fixed, other or lower rates are 

to be deemed as unjust and unreasonable. State 
ex rel. Corp. Comm’n v. Cannon Mfg. Co., 185 
Neel, JOO, Lrotlogo) 
“Established” rates, unlike “permitted” 

or “allowed” rates, are determined by the 
Commission after a full hearing, findings, con- 
clusions and a formal order. Blue Ridge Textile 
Printers, Inc. v. Public Serv. Co., 99 N.C. App. 
193, 392 S.E.2d 401 (1990). 
One claiming that rates or charges es- 

tablished by the Commission are unrea- 
sonable or excessive has the burden of 
proving his contention. Corporation Comm’n v. 
Henderson Water Co., 190 N.C. 70, 128 S.E. 

465 (1925); State ex rel. Utils. Comm’n v. Caro- 

lina Power & Light Co., 250 N.C. 421, 109 
S.E.2d 253 (1959). 

The burden of showing the impropriety of 
rates established by the Commission lies with 
the party alleging such error. State ex rel. Utils. 
Comm'n v. North Carolina Textile Mfrs. Ass’n, 
59 N.C. App. 240, 296 S.E.2d 487 (1982), rev’d 
on other grounds, 309 N.C. 238, 306 S.E.2d 113 

(1983). 
Appropriate Claims for Relief May Exist 

Under 8§ 62-139 and 62-140. — An appropri- 
ate claim for relief where the disputed rates are 
“established” by the Commission may exist un- 
der § 62-140 which prohibits unreasonable dis- 

crimination by public utilities, or under § 62- 
139 which prohibits a utility from receiving 
more compensation for services than the 
amount prescribed by the Commission. Blue 
Ridge Textile Printers, Inc. v. Public Serv. Co., 
99 N.C. App. 193, 392 S.E.2d 401 (1990). 
Arefund pursuant to this section may be 

ordered even absent a utility’s agreement 
to provide one. State ex rel. Utils. Comm’n v. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 
Attorney General Not Prejudiced Where 

Refund Could Be Sought. — The Attorney 
General was not prejudiced by the action of the 
Commission in allowing an exploration track- 
ing rate increase to go into effect without a 
hearing since a refund could be sought under 
this section. State ex rel. Utils. Comm’n v. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 
Notice of Possible Liability for Refund. 

— Where a corporation was held to be a public 
utility and made a party to a general rate case 
this was adequate notice that it might be held 
liable for a refund. State ex rel. Utils. Comm’n 
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v. Nantahala Power & Light Co., 65 N.C. App. 
198, 309 S.E.2d 473 (1983), aff’d, 313 N.C. 614, 
332 S.E.2d 397 (1985), rev’d on other grounds, 
476 U.S. 953, 106 S. Ct. 2349, 90 L. Ed. 2d 943 

(1986). 
Where Utilities Commission after due 

notice and hearing established, rates for 
intrastate shipments of pulpwood which it 
found to be just and reasonable, and thereafter 
upon petition of defendant and other carriers 
for reconsideration, the rate so established was 

ordered “to remain in full force and effect,” 
these rates so established would be deemed the 
only just and reasonable rates for this commod- 
ity over defendant’s lines, rendering it unlawful 
for defendant to charge a greater amount. State 
ex rel. N.C. Utils. Comm’n v. Atlantic C.L.R.R., 
224 N.C. 283, 29 S.E.2d 912 (1944). 

In a proceeding to recover excessive 
freight charges collected because of an 
error in the tariff distance table filed with 
the Utilities Commission, the charges being in 
conformity with the tariff schedule for a greater 
distance than the correct distance between the 

§ 62-133. How rates fixed. 
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termini, evidence offered by the carriers as to 
whether the higher rate was fair and reason- 
able for the shorter distance was properly ex- 
cluded, since the carriers should not be permit- 
ted to change the rate by reason of a mistake in 
their tariff distance table, and petitioners were 
entitled to recover that part of the excess 
charged which was not barred by the limitation 
contained in the statute. State ex rel. N.C. 
Utils. Comm’n v. Norfolk S. Ry., 249 N.C. 477, 
106 S.E.2d 681 (1959). 

Applied in State ex rel. Utils. Comm’n v. 

State, 250 N.C. 410, 109 S.E.2d 368 (1959); 
State ex rel. Utils. Comm’n v. General Tel. Co., 
281 N.C. 318, 189 S.E.2d 705 (1972); State ex 
rel. Utils. Comm’n v. Conservation Council, 312 
N.C. 59, 320 S.E.2d 679 (1984); Eaton Corp. v. 
Public Serv. Co., 99 N.C. App. 174, 392 S.E.2d 
404 (1990). 

Stated in State ex rel. Utils. Comm’n v. Nello 
L. Teer Co., 266 N.C. 366, 146 S.E.2d 511 
(1966); State ex rel. Utils. Comm’n v. Edmisten, 
291 N.C. 424, 230 S.E.2d 647 (1976). 

(a) In fixing the rates for any public utility subject to the provisions of this 
Chapter, other than bus companies, motor carriers and certain water and 
sewer utilities, the Commission shall fix such rates as shall be fair both to the 
public utilities and to the consumer. 

(b) In fixing such rates, the Commission shall: 
(1) Ascertain the reasonable original cost of the public utility’s property 

used and useful, or to be used and useful within a reasonable time 
after the test period, in providing the service rendered to the public 
within the State, less that portion of the cost which has been 
consumed by previous use recovered by depreciation expense plus the 
reasonable original cost of investment in plant under construction 
(construction work in progress). In ascertaining the cost of the public 
utility’s property, construction work in progress as of the effective date 
of this subsection shall be excluded until such plant comes into service 
but reasonable and prudent expenditures for construction work in 
progress after the effective date of this subsection may be included, to 
the extent the Commission considers such inclusion in the public 
interest and necessary to the financial stability of the utility in 
question, subject to the provisions of subparagraph (b)(4a) of this 
section. 

(la) Apply the rate of return established under subdivision (4) of this 
subsection to rights-of-way acquired through agreements with the 
Department of Transportation pursuant to G.S. 136-19.5(a) if acqui- 
sition 1s consistent with a definite plan to provide service within five 
years of the date of the agreement and if such right-of-way acquisition 
will result in benefits to the ratepayers. If a right-of-way is not used 
within a reasonable time after the expiration of the five-year period, it 
may be removed from the rate base by the Commission when rates for 
the public utility are next established under this section. 

(2) Estimate such public utility’s revenue under the present and proposed 
rates. 
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(3) Ascertain such public utility’s reasonable operating expenses, includ- 
ing actual investment currently consumed through reasonable actual 
depreciation. 

(4) Fix such rate of return on the cost of the property ascertained 
pursuant to subdivision (1) as will enable the public utility by sound 
management to produce a fair return for its shareholders, considering 
changing economic conditions and other factors, as they then exist, to 
maintain its facilities and services in accordance with the reasonable 
requirements of its customers in the territory covered by its franchise, 
and to compete in the market for capital funds on terms which are 
reasonable and which are fair to its customers and to its existing 
investors. 

(4a) Require each public utility to discontinue capitalization of the com- 
posite carrying cost of capital funds used to finance construction 
(allowance for funds) on the construction work in progress included in 
its rate based upon the effective date of the first and each subsequent 
general rate order issued with respect to it after the effective date of 
this subsection; allowance for funds may be capitalized with respect to 
expenditures for construction work in progress not included in the 
utility's property upon which the rates were fixed. In determining net 
operating income for return, the Commission shall not include any 
capitalized allowance for funds used during construction on the 
construction work in progress included in the utility’s rate base. 

(5) Fix such rates to be charged by the public utility as will earn in 
addition to reasonable operating expenses ascertained pursuant to 
subdivision (3) of this subsection the rate of return fixed pursuant to 
subdivisions (4) and (4a) on the cost of the public utility’s property 
ascertained pursuant to subdivisions (1) and (1a) of this subsection. 

(c) The original cost of the public utility’s property, including its construc- 
tion work in progress, shall be determined as of the end of the test period used 
in the hearing and the probable future revenues and expenses shall be based 
on the plant and equipment in operation at that time. The test period shall 
consist of 12 months’ historical operating experience prior to the date the rates 
are proposed to become effective, but the Commission shall consider such 
relevant, material and competent evidence as may be offered by any party to 
the proceeding tending to show actual changes in costs, revenues or the cost of 
the public utility’s property used and useful, or to be used and useful within a 
reasonable time after the test period, in providing the service rendered to the 
public within this State, including its construction work in progress, which is 
Psi upon circumstances and events occurring up to the time the hearing is 
closed. 

(d) The Commission shall consider all other material facts of record that will 
enable it to determine what are reasonable and just rates. 

(e) The fixing of a rate of return shall not bar the fixing of a different rate of 
return in a subsequent proceeding. 

(f) Repealed by Session Laws 1991, c. 598, s. 7. 
(g) Reserved. 
(h) Repealed by Session Laws 1998-128, s. 4, effective September 4, 1998. 

(1899, c. 164, s. 2, subsec. 1; Rev., s. 1104; C.S., s. 1068; 1933, c. 1384, s. 8; 1941, 
9791968, 1165; $1; 197156) 1092; 197389 er 956)s) 1;'c) 1041; se 191975, c. 
184, s. 2; 1977, c. 691, ss. 2, 3; 1981, c. 476; 1981 (Reg. Sess., 1982), c. 1197, s. 
6; 1985, c. 676, s. 15(2); 1989 (Reg. Sess., 1990), c. 962, s. 4; 1991, c. 598, s. 7; 
1998-128, s. 4.) 

Cross References. — As to small water and Legal Periodicals. — For survey of 1972 
sewer utility rates, see § 62-133.1. case law on public utility rate regulation, see 51 
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N.C.L. Rev. 1140 (1973). 
For survey of 1974 case law on public utili- 

ties, see 53 N.C.L. Rev. 1083 (1975). 
For survey of 1976 case law dealing with 

administrative law, see 55 N.C.L. Rev. 898 

(1977). 
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For survey of 1977 law on public utility rate 
regulation, see 56 N.C.L. Rev. 847 (1978). 

For survey of 1978 administrative law, see 57 
N.C.L. Rev. 831 (1979). 

For survey of 1979 administrative law, see 58 
N.C.L. Rev. 1185 (1980). 

CASE NOTES 

I. In General. 

II. Powers and Duties of Utilities Commission, Generally. 
III. Fixing of Rates, Generally. 
IV. Rate Base. 

A. In General. 
B. Fair Value. 
C. Original Cost. 
D. Replacement Cost. 

V. Operating Expenses and Working Capital. 
VI. Rate of Return. 

. Test Period. 

. Other Facts. 
A. In General. 

B. Quality and Adequacy of Service. 

I. IN GENERAL. 

Constitutionality. — The power to grant 
franchises to public service corporations and to 
fix their rates rests in the General Assembly, 
which power the General Assembly may dele- 
gate to an administrative agency, provided the 
General Assembly prescribes rules and stan- 
dards to guide such agency in the exercise of 
the delegated authority. The statute delegating 
to the Utilities Commission this authority is 
constitutional in fixing adequate rules and 
standards. State ex rel. Utils. Comm’n v. State, 

239 N.C. 333, 80 S.E.2d 133 (1954). 
Stimulation of the economy is an essential 

public and governmental purpose and the man- 
ner in which this purpose is to be accomplished 
is, within constitutional limits, exclusively a 
legislative decision. The authority to set rates 
to be charged by a public utility for its services 
rests in the legislature and is delegated by it to 
the Utilities Commission under sufficient rules 
and standards to guide the Commission in 
exercising this power. State ex rel. Utils. 
Comm’n v. North Carolina Textile Mfrs. Ass’n, 
59 N.C. App. 240, 296 S.E.2d 487 (1982), rev’d 
on other grounds, 309 N.C. 238, 306 S.E.2d 113 
(1983). 
Commerce Clause Not Violated. — The 

North Carolina Utilities Commission is autho- 
rized by Congress to act with regard to arrange- 
ments between cogenerators and power com- 
pany, so that the commission’s disallowance of 
the amount by which contracts exceeded the 
company’s avoided costs was consistent with 
federal laws and regulations and constituted 
lawful retail ratemaking. The commission’s ac- 
tions did not violate the Commerce Clause. 

State ex rel. Utils. Comm’n v. North Carolina 
Power Comm'n, 338 N.C. 412, 450 S.E.2d 896 
(1994), reh’g denied, 339 N.C. 743, 454 S.E.2d 
269 (1995), cert. denied, 516 U.S. 1092, 116 S. 
Ct. 813, 183 L. Ed. 2d 758 (1996). 
Requirement That Utility Prefile Testi- 

mony Prior to That of Intervenors Is Con- 
stitutional. — A utility's due process rights 
were not violated by requiring it to prefile its 
testimony prior to the prefiling of the interve- 
nors’ testimony and requiring it to file its brief 
concurrently with the intervenors, where it 
should have been forewarned of what the inter- 
venors intended to show. State ex rel. Utils. 
Comm’n v. Nantahala Power & Light Co., 65 
N.C. App. 198, 309 S.E.2d 473 (1983), aff'd, 313 
N.C. 614, 332 S.E.2d 397 (1985), rev'd on other 

grounds, 476 U.S. 953, 106 S. Ct. 2349, 90 L. 

Ed. 2d 943 (1986). 
This section merely codified the former 

statute as interpreted by Supreme Court. 
State ex rel. Utils. Comm’n v. Lee Tel. Co., 263 
N.C. 702, 140 S.E.2d 319 (1965). 
Purpose of Chapter. — The clear purpose 

of this Chapter is to confer upon the Utilities 
Commission the power and duty to compel a 
public utility company to render adequate ser- 
vice and to fix therefor reasonable rates pursu- 
ant to the procedure prescribed in this section. 
State ex rel. Utils. Comm’n v. Morgan, 277 N.C. 
255, 177 S.E.2d 405 (1970), reaffirmed, 278 
N.C. 235, 179 S.E.2d 419 (1971); State ex rel. 
Utils. Comm’n v. Thornburg, 314 N.C. 509, 334 
S.E.2d 772 (1985). 

The primary purpose of this Chapter is not to 
guarantee to the stockholders of a public utility 
constant growth in the value of and in the 
dividend yield from their investment, but is to 
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assure the public of adequate service at a 
reasonable charge. State ex rel. Utils. Comm’n 
v. General Tel. Co., 285 N.C. 671, 208 S.E.2d 

681 (1974). 
The provisions of this Chapter designed to 

assure the utility of adequate revenues are in 
the nature of corollaries to the basic proposition 
that the public is entitled to adequate service at 
reasonable rates and safeguards against ad- 
ministrative action which would violate consti- 
tutional protections by confiscation of the util- 
itys property. Without such assurance, the 
owners of capital would not invest in the utili- 
ty’s bonds or stock and the utility could not 
provide the plant necessary for the rendering of 
adequate service. State ex rel. Utils. Comm’n v. 
General Tel. Co., 285 N.C. 671, 208 S.E.2d 681 
(1974). 
By adopting this section, the legislature 

intended to establish an overall scheme 
for fixing rates, and this section must be 
interpreted in its entirety in order to comply 
with the legislative intent. State ex rel. Utils. 
Comm’n v. Duke Power Co., 305 N.C. 1, 287 
S.E.2d 786 (1982). 
Purpose of Former Subsection (f). — The 

purpose of former subsection (f) of this section 
was to allow the retailer to automatically pass 
on to the consumer changes in the wholesale 
cost of natural gas, over which neither the 
retailer nor the Utilities Commission had con- 
trol, whenever the natural gas suppliers’ price 
was revised upward or downward, thus avoid- 
ing costly and protracted rate proceedings. 
State ex rel. Utils. Comm'n v. CF Indus., Inc., 
39 N.C. App. 477, 250 S.E.2d 716, cert. denied, 
297 N.C. 180, 254 S.E.2d 39 (1979). 
Former subsection (f) was a mechanism 

whereby a natural gas utility could pass on to 
its customers supplier increases or decreases 
without going through the costly and pro- 
tracted procedures of a general rate case. State 
ex rel. Utils. Comm’n v. Public Serv. Co., 307 
N.C. 474, 299 S.E.2d 425 (1983). 
Former subsection (f) dealt only with 

rate changes while § 62-136(c) specifically 
sets forth the criteria pursuant to which re- 
funds should be distributed. State ex rel. Utils. 
Comm’n v. Public Serv. Co., 307 N.C. 474, 299 
S.E.2d 425 (1983). 

Section 62-136(c) more specifically applies to 
supplier refunds received by natural gas dis- 
tributing utilities than did former subsection (f) 
and is the proper statute to be applied in 
determining the appropriate distribution of 
these supplier refunds. State ex rel. Utils. 
Comm'n v. Public Serv. Co., 307 N.C. 474, 299 
S.E.2d 425 (1983). 
Proceeding Is General Rate Case Where 

Question Is Fair Return on Investment. — 

The Commission was correct in conducting the 
proceeding as a general rate case, where the 
primary question was what is a fair rate of 
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return on the utility’s investment so as to 
enable it by sound management to pay a fair 
profit to its stockholders and to maintain and 

expand its facilities and services in accordance 
with the reasonable requirement of its credi- 
tors. State ex rel. Utils. Comm’n v. Nantahala 
Power & Light Co., 65 N.C. App. 198, 309 
S.E.2d 473 (1983), aff'd, 313 N.C. 614, 332 
S.E.2d 397 (1985), rev’d on other grounds, 476 
U.S. 953, 106 S. Ct. 2349, 90 L. Ed. 2d 943 
(1986). 
Subdivision (b)(3) shall be read in con- 

junction with subsection (c) of this sec- 
tion, as must subdivision (b)(1). State ex rel. 

Utils. Comm’n v. Duke Power Co., 305 N.C. 1, 
287 S.E.2d 786 (1982). 

It is a well-established rule that it is for 
the administrative body, in an 
adjudicatory proceeding, to determine the 
weight and sufficiency of the evidence and 
the credibility of the witnesses, to draw infer- 
ences from the facts, and to appraise conflicting 
and circumstantial evidence. State ex rel. Utils. 
Comm’n v. Thornburg, 314 N.C. 509, 334 S.E.2d 
772 (1985). 

Sales Agreements Held Reasonable As 
Means of Financing Nuclear Station. — 
The Commission properly found that nuclear 
power plant sales agreements, as a whole, were 
reasonably and prudently entered into by 
power company as means of financing comple- 
tion of the nuclear station. State ex rel. Utils. 
Comm’n v. Eddleman, 320 N.C. 344, 358 S.E.2d 
339 (1987). 
Access Charge Tariff. — Considering the 

evidence supporting the view that access 
charge tariff was calculated to reimburse local 
exchange companies (LECs) for having to pro- 
vide additional connection facilities to local 
networks, payments could not be viewed as 
mere increased revenues for the LECs, but to 
provide funds to set off those expenditures that 
the LECs were required to make to provide 
additional facilities to handle additional carrier 
access. The imposition of the access charge 
tariff was within the authority granted to the 
Commission by the 1984 amendments to § 62- 

110. State ex rel. Utils. Comm’n v. Southern 
Bell ‘Tel. -&, Tel. ‘Co., 88 N.C. App. 153, 363 
S.E.2d 73 (1987). 
An order which indicates that the Utili- 

ties Commission accorded only minimal 
consideration to competent evidence con- 
stitutes error at law and is correctable on 
appeal. State ex rel. Utils. Comm’n vy. 
Thornburg, 314 N.C. 509, 334 S.E.2d 772 
(1985). 
Applied in City of High Point v. Duke Power 

Co., 34 F. Supp. 339 (M.D.N.C. 1940); State ex 
rel. Utils. Comm’n v. Martel Mills Corp., 232 
N.C. 690, 62 S.E.2d 80 (1950); State ex rel. 
Utils. Comm’n v. Morgan, 277 N.C. 255, 177 
S.E.2d 405 (1970); State ex rel. Utils. Comm’n 

243 



§62-133 

v. VEPCO, 285 N.C. 398, 206 S.E.2d 283 (1974); 
State ex rel. Utils. Comm’n v. VEPCO, 21 N.C. 

App. 45, 203 S.E.2d 418 (1974); State ex rel. 
Utils. Comm’n v. Carolina Forest Util., Inc., 21 
N.C. App. 146, 203 S.E.2d 410 (1974); State ex 
rel. Utils. Comm’n v. Southern Bell Tel. & Tel. 

Co., 22 N.C. App. 714, 207 S.E.2d 771 (1974); 
State ex rel. Utils. Comm’n v. Edmisten, 26 
N.C. App. 662, 217 S.E.2d 201 (1975); State ex 
rel. Utils. Comm’n v. Springdale Estates Ass’n, 
46 N.C. App. 488, 265 S.E.2d 647 (1980); State 
ex rel. Utils. Comm’n v. Duke Power Co., 51 
N.C. App. 698, 277 S.K.2d 444 (1981); State ex 

rel. Utils. Comm’n v. Southern Bell Tel. & Tel. 
Co., 307 N.C. 541, 299 S.E.2d 763 (1983); State 
ex rel. Utils. Comm’n v. North Carolina Textile 
Mfrs. Ass’n, 309 N.C. 238, 306 S.E.2d 113 
(1983); State ex rel. Utils. Comm’n v. Public 

Staff-North Carolina Utils. Comm’n, 309 N.C. 

195, 306 S.E.2d 435 (1983); State ex rel. Utils. 
Comm'n v. Public Staff-North Carolina Utils. 

Comm'n, 64 N.C. App. 609, 307 S.E.2d 803 
(1983); State ex rel. Utils. Comm’n v. North 
Carolina Textile Mfrs. Ass’n, 313 N.C. 215, 328 

S.E.2d 264 (1985); State ex rel. Utils. Comm’n 

v. Public Staff, 331 N.C, 215, 415,5.E.2d 354. 
(1992); State ex rel. Util. Comm’n v. Carolina 
Util. Customers Ass’n, 106 N.C. App. 491, 417 
S.E.2d 75 (1992). 

Quoted in State ex rel. N.C. Utils. Comm’n v. 
Transylvania Utils. Co., 30 N.C. App. 336, 226 
S.E.2d 824 (1976); State ex rel. Utils. Comm’n 

v. Public Staff, 52 N.C. App. 275, 278 S.E.2d 599 
(1981). 

Stated in State ex rel. Utils. Comm’n v. 
Boren Clay Prods. Co., 48 N.C. App. 263, 269 
S.E.2d 234 (1980). 

Cited in State ex rel. Corp. Comm’n v. Can- 
non Mfg. Co., 185 N.C. 17, 116 S.E. 178 (1923); 
State ex rel. N.C. Utils. Comm’n v. Atlantic 

C.L.R.R., 224 N.C. 283, 29 S.E.2d 912 (1944); 
State ex rel. Utils. Comm’n v. State, 250 N.C. 
410, 109 S.E.2d 368 (1959); State ex rel. Utils. 
Comm'n v. Carolinas Comm. for Indus. Power 
Rates & Area Dev., Inc., 257 N.C. 560, 126 
S.E.2d 325 (1962); In re North Carolina Fire 
Ins. Rating Bureau, 275 N.C. 15, 165 S.E.2d 
207 (1969); State ex rel. Comm’r of Ins. v. State 
ex rel. Att’y Gen., 16 N.C. App. 724, 193 S.E.2d 
432 (1972); State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 289 N.C. 286, 221 
S.E.2d 322 (1976); State ex rel. Utils. Comm’n 
v. Rail Common Carriers, 42 N.C. App. 314, 256 
S.E.2d 508 (1979); State ex rel. Utils. Comm’n 
v. Edmisten, 299 N.C. 432, 263 S.E.2d 583 
(1980); State ex rel. Comm’r of Ins. v. North 
Carolina Rate Bureau, 300 N.C. 381, 269 
S.E.2d 547 (1980); State ex rel. Utils. Comm’n 
v. Thornburg, 84 N.C. App. 482, 353 S.E.2d 413 
(1987). 
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II. POWERS AND DUTIES OF UTILITIES 
COMMISSION, GENERALLY. 

Commission Exercises Function of Leg- 
islative Branch of Government. — In fixing 
rates to be charged by a public utility, the 
Commission is exercising a function of the 
legislative branch of the government. It may 
not, therefore, exceed the limitations imposed 
upon the legislature by the State and federal 
Constitutions. The Commission, however, does 
not have the full power of the legislature, but 
only that portion conferred upon it in this 
Chapter. State ex rel. Utils. Comm’n v. General 
Tel. Co., 281 N.C. 318, 189 S.E.2d 705 (1972). 
And Must Comply with Requirements of 

This Chapter. — In fixing the rates to be 
charged by a public utility for its service, the 
Commission must comply with the require- 
ments of this Chapter. State ex rel. Utils. 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
5.H.2d 705 (1972). 

The Utilities Commission acted in excess of 
its statutory authority when it permitted the 
North Carolina Natural Gas Corporation to 
pass on additional costs resulting solely from 
an increase in storage capacity without comply- 
ing with the statutory procedures required for a 
general rate case. State ex rel. Utils. Comm’n v. 
CF Indus., Inc., 39 N.C. App. 477, 250 S.E.2d 
716, cert. denied, 297 N.C. 180, 254 S.E.2d 39 
(1979). 

This section is a part of the rate-making 
power of the Commission. State ex rel. Utils. 
Comm’n v. North Carolina Consumers Council, 
Inc., 18 N.C. App. 717, 198 S.E.2d 98, cert. 
denied, 284 N.C. 124, 199 S.E.2d 663 (1978). 
And Controls Commission in Establish- 

ing Rates. — In establishing rates, the Com- 
mission is governed and controlled by the pro- 
visions of this section. Southern Ry. v. McNeill, 
155 F. 756 (E.D.N.C, 1907). 
The legislative mandate is that the Com- 

mission shall fix rates which will enable a well 
managed utility to earn a “fair rate of return” 
on the “fair value” if its properties are “used 
and useful” in rendering its service. State ex 
rel. Utils. Comm’n v. Duke Power Co., 285 N.C. 
377, 206 S.E.2d 269 (1974). 
The responsibility for fixing rates rests 

with the Utilities Commission and not the 
Supreme Court. However, there is nothing in 
the statutes that requires the Commission to 
accept the rate or rates proposed, or to reject 

them altogether. State ex rel. Utils. Comm’n v. 
Lee Tel. Co., 263 N.C. 702, 140 S.E.2d 319 
(1965). 

It is the prerogative of the Commission, and 
not the Court of Appeals, to decide the question 
as to what constitutes fair and reasonable rates 
that may be charged by a utility, as the Com- 
mission is an agency composed of men of special 
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knowledge, observation, and experience in 
their field, and has at hand a staff trained for 
this type of work, and the law imposes upon it, 
not the Court of Appeals, the duty to fix the 
rates. State ex rel. Utils. Comm’n v. Morgan, 7 
N.C. App. 576, 173 S.E.2d 479, rev’d on other 
grounds, 277 N.C. 255, 177 S.E.2d 405 (1970), 
reaffirmed, 278 N.C. 2385, 179 S.E.2d 419 
(1971). 

The statutes confer upon the Commission, 
not upon the Supreme Court, the duty and 
authority to determine adequacy of service and 
reasonable rates therefor. State ex rel. Utils. 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970), reaffirmed, 278 N.C. 235, 179 
S.E.2d 419 (1971). 
It is the Commission’s duty to sift through 

the evidence and draw a conclusion therefrom 
as to a fair and reasonable rate of return. State 
ex rel. Utils. Comm’n v. Mebane Home Tel. Co., 
35 N.C. App. 588, 242 S.E.2d 165 (1978), aff'd, 
298 N.C. 162, 257 S.E.2d 623 (1979). 
Thus, neither the Supreme Court nor 

the Court of Appeals is authorized to fix 
rates for a public utility. State ex rel. Utils. 
Comm’n v. City of Durham, 282 N.C. 308, 193 
S.E.2d 95 (1972). 
Court may not substitute its judgment, 

either with respect to factual disputes or policy 
disagreements, for that of the Commission. 
State ex rel. Utils. Comm’n v. North Carolina 
Textile Mfrs. Ass’n, 59 N.C. App. 240, 296 
S.E.2d 487 (1982), rev’d on other grounds, 309 
N.C. 238, 306 S.E.2d 113 (1983). 
Power and Duty to Compel Adequate 

Service and Fix Rates. — This Chapter con- 
fers upon the Utilities Commission the power 
and duty to compel a public utility to render 
adequate service, and also confers upon the 
Commission the duty to fix reasonable rates for 
the rendering of adequate service. State ex rel. 
Utils. Comm'n v. General Tel. Co., 21 N.C. App. 
408, 204 S.E.2d 529, rev'd on other grounds, 
285 N.C. 671, 208 S.E.2d 681 (1974); State ex 
rel. Utils. Comm’n v. Edmisten, 299 N.C. 432, 

263 S.E.2d 583 (1980). 
Commission’s Rate Making Powers Not 

Governed by Principles of Res Judicata. — 
Since the exercise of the Commission’s rate 
making power is a legislative rather than a 
judicial function, such orders are not governed 
by the principles of res judicata, and are 
reviewable in later appeals of closely related 
matters. State ex rel. Utils. Comm’n sv. 
Thornburg, 325 N.C. 468, 385 S.E.2d 451 
(1989). 

Attorney General’s appeal from Utilities 
Commission order was not barred by the doc- 
trine of res judicata, where the prior Commis- 
sion rulings relied on by appellee power com- 
pany as a bar to appellant’s position were all 
designated by the Commission as “general rate 
cases” in which appellee sought Commission 

ART. 7. RATES OF PUBLIC UTILITIES §62-133 

authority to increase its electric rates and 
charges, and where in fixing the rates to be 
charged by the utility, the Commission was 
exercising a function delegated to it by the 
legislative branch of the government. State ex 
rel. Utils. Comm’n v. Thornburg, 325 N.C. 463, 
385 S.E.2d 451 (1989). 
Tax Reform Benefits Passed on _ to 

Ratepayers by Rulemaking Rather Than 
Ratemaking Procedure. — Utilities Com- 
mission may pass on to the ratepayers the 
benefits of the Tax Reform Act of 1986 (TRA-86) 
through a rulemaking procedure rather than a 
ratemaking procedure. State ex rel. Utils. 
Comm’n v. Nantahala Power & Light Co., 326 
N.C. 190, 388 S.E.2d 118 (1990). 
Nowhere in subdivision (b)(1) is there a 

requirement that the Commission make 
findings as to the cost of each project and 
when it will be needed. To require such 
extensive evidence would put an undue burden 
on the utility and cause the rate-making pro- 
cess to be more time consuming and difficult of 
administration. State ex rel. Utils. Comm’n v. 
Conservation Council, 312 N.C. 59, 320 S.E.2d 
679 (1984). 
Subdivision (b)(1) does not require the 

Commission to make new findings on the 
need for construction. Before any public 
utility begins the construction of a facility for 
generating electricity for use by the public it 
must first obtain from the Commission a certif- 
icate stating that public convenience and neces- 
sity requires, or will require such construction. 
Before such a certificate can be granted the 
applicant must file an estimate of construction 
costs and the Commission must hold public 
hearings. This procedure satisfies the argu- 
ment that the construction must be necessary. 
State ex rel. Utils. Comm’n v. Conservation 
Council, 312 N.C. 59, 320 S.E.2d 679 (1984). 
Commission to Fix Rates as Low as Con- 

stitutionally Possible. — The origin of this 
section supports the inference that the legisla- 
ture intended for the Commission to fix rates as 
low as may be reasonably consistent with the 
requirements of the due process clause of U.S. 
Const., Amend. XIV, those of N.C. Const., Art. I, 
§ 19, being the same in this respect. State ex 

rel. Utils. Comm’n v. Duke Power Co., 285 N.C. 
377, 206 S.E.2d 269 (1974); State ex rel. Utils. 
Comm’n v, Edmisten, 299 N.C. 432, 263 S.E.2d 
583 (1980); State ex rel. Utils. Comm’n v. 
Thornburg, 314 N.C. 509, 334 S.E.2d 772 
(1985). 

Specific and unambiguous factual find- 
ings by the Commission are necessary to 
enable a reviewing court to determine whether 
the duty imposed by § 62-131 has been per- 
formed. State ex rel. Utils. Comm’n v. General 
Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 
(1971), modified and aff’d, 281 N.C. 318, 189 
S:E.2d:705 (1972). 
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Findings as to Original and Replace- 

ment Cost Less Depreciation. — Where ev- 

idence of original cost, less depreciation, and of 
replacement cost, less depreciation, is intro- 

duced, the Commission must make, and set 
forth in its order, its findings as to both of these 
evidential facts, along with any “other facts” 
considered by it. State ex rel. Utils. Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 

(1972). See also State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 15 N.C. App. 41, 
189 S.E.2d 777 (1972). 
Exercise of Subjective Judgment by 

Commission. — Under this section the weight 
to be given the respective indications of fair 
value, the determination of the total amount 
reasonably necessary for working capital and 
the determination of what constitutes a fair 
rate of return requires exercise of a subjective 
judgment by the Commission. State ex rel. 
Utils. Comm’n v. Edmisten, 29 N.C. App. 428, 
225 S.E.2d 101, aff’d, 291 N.C. 424, 230 S.E.2d 
647 (1976). 
The Commission is not required to ac- 

cept as conclusive the subjective judg- 
ment of a witness, even though the record 
contains no expression of a contrary opinion by 
another witness. State ex rel. Utils. Comm'n v. 
Edmisten, 29 N.C. App. 428, 225 S.E.2d 101, 
aff'd, 291 N.C. 424, 230 S.E.2d 647 (1976). 
The findings of the Commission, when 

supported by competent evidence, are 
conclusive. State ex rel. Utils. Comm'n v. 
Duke Power Co., 21 N.C. App. 89, 203 S.E.2d 
404, rev'd on other grounds, 285 N.C. 377, 206 
S.E.2d 269 (1974). 

If there is competent evidence to support the 
findings and conclusions of the Commission, 
they will be upheld by the reviewing court. 
State ex rel. Utils. Comm’n v. Mebane Home 
Tel. Co., 35 N.C. App. 588, 242 S.E.2d 165 
(1978), aff’d;) 298°N:G@. 162; 257, Siki2d 623 
(1979); 

The Commission as factfinder, determines 

the credibility of the evidence, and its findings 
of fact which are supported by competent, ma- 
terial and substantial evidence, are conclusive, 

and the court is bound by them. State ex rel. 
Utils. Comm’n v. North Carolina Textile Mfrs. 
Ass’n, 59 N.C. App. 240, 296 S.E.2d 487 (1982), 
revd on other grounds, 309 N.C. 238, 306 
S.E.2d 113 (1983); State ex rel. Utils. Comm’n v. 
Thornburg,« 314) N.Gi509,9334) S.B2d» 772 
(1985). 
Determination of Credibility and 

Weight of Evidence. — As a general rule, it is 
for the Commission, not the reviewing court, to 
determine the credibility of and the weight to 
be given to all competent evidence. The rule is 
fully applicable when there is conflicting testi- 
mony by experts as to which method among 
those available to experts in their field is best 
suited for use in resolving a particular question 
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they are asked-to address as experts. State ex 
rel. Utils. Comm’n v. Carolina Power & Light 
Co., 320 N.C. 1, 358 S.E.2d 35 (1987). 
And May Not Be Disturbed Merely Be- 

cause Court Might Have Concluded Differ- 
ently. — The Commission’s findings, supported 
by substantial evidence, may not properly be 
set aside by the reviewing court merely because 
a different conclusion could have been reached 
upon the evidence. State ex rel. Utils. Comm’n 
v. Mebane Home Tel. Co., 35 N.C. App. 588, 242 
S.E.2d 165 (1978), aff'd, 298 N.C. 162,257 
S.E.2d 623 (1979); State ex rel. Utils. Comm’n 
v. Thornburg, 314 N.C. 509, 334 S.E.2d 772 

(1985). 
When the record, considered as a whole, 

contains substantial evidence supporting the 
subjective judgment of the Commission on any 
of these factors in the fixing of reasonable rates, 
the conclusion reached by the Commission may 
not be disturbed by a reviewing court merely 
because the court’s subjective judgment is dif- 
ferent from that of the Commission. State ex 
rel. Utils. Comm’n v. VEPCO, 385 N.C. 398, 206 
S.E.2d 283 (1974); State ex rel. Utils. Comm’n 
v. Edmisten, 29 N.C. App. 428, 225 S.E.2d 101, 
aff’d, 291 N.C. 424, 230 S.E.2d 647 (1976). 

The Commission’s determination, reached 
pursuant to the mandate of this section and to 
the statutory procedural requirements, may 
not be reversed by the Court of Appeals or by 
the Supreme Court merely because it would 
have reached a different conclusion upon the 
evidence, but it is otherwise if it does not 

appear from the order of the Commission that 
the statutory mandates have been obeyed. 
State ex rel. Utils. Comm’n v. Morgan, 277 N.C. 
255, 177 S.E.2d 405 (1970), reaffirmed, 278 
N.C. 235, 179'S.E.2d 419 (1971). 
Under this section the determination of what 

constitutes a fair rate of return requires the 
exercise of a subjective judgment by the Com- 
mission and its decision may not be disturbed 
by a reviewing court merely because the court’s 
subjective judgment is different from that of 
the Commission. State ex rel. Utils. Comm’n v. 
Duke Power Co., 305 N.C. 1, 287 S.E.2d 786 

(1982). 
When a telephone company offered substan- 

tial evidence to show that there was no signif- 
icant excess plant margin, this conflict of evi- 
dence presented a question of fact upon which 
the finding of the Commission was conclusive 
and could not be disturbed by the reviewing 
court, even though the court might have 
reached a different conclusion thereon. State ex 
rel. Utils. Comm’n v. General Tel. Co., 285 N.C. 
671, 208 S.E.2d 681 (1974). 
A reviewing court may neither retry such 

disputed questions of fact nor substitute its 
judgment for that of the Commission. State ex 
rel. Utils. Comm’n v. Carolina Power & Light 
Co., 320 N.C. 1, 358 S.E.2d 35 (1987). 
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Commission’s Decision Will Be Upheld 
Unless Assailable Under § 62-94(b). — The 
decision of the Commission with regard to rates 
for public utilities will be upheld by the Court of 
Appeals on appeal unless it is assailable on one 
of the grounds enumerated in § 62-94(b). State 
ex rel. Utils. Comm’n v. Mebane Home Tel. Co., 
35 N.C. App. 588, 242 S.E.2d 165 (1978), aff’d, 
298 N.C. 162, 257 S.E.2d 623 (1979). 
Findings, inferences, conclusions or de- 

cisions of the Commission which are arbi- 
trary or capricious and which prejudice sub- 
stantial rights of appellants are not binding on 
a reviewing court. State ex rel. Utils. Comm’n v. 
Thornburg, 314 N.C. 509, 334 S.E.2d 772 
(1985). 
When Commission’s Orders Affirmed. — 

The rate order of the Commission will be af- 
firmed if upon consideration of the whole record 
the court finds that the Commission’s decision 
is not affected by error of law and the facts 
found by the Commission are supported by 
competent, material and substantial evidence, 

taking into account any contradictory evidence 
or evidence from which conflicting inferences 
could be drawn. State ex rel. Utils. Comm’n v. 
North Carolina Textile Mfrs. Ass’n, 59 N.C. 
App. 240, 296 S.E.2d 487 (1982), rev’d on other 
grounds, 309 N.C. 238, 306 S.E.2d 113 (1983); 
State ex rel. Utils. Comm’n v. Thornburg, 325 
N.C. 463, 385 S.E.2d 451 (1989). 
Commission May Determine Nature of 

Proceeding. — It is within the province of the 
Commission to determine whether a hearing is 
a general rate case or a complaint proceeding. 
State ex rel. Utils. Comm’n v. Carolinas Comm. 
for Indus. Power Rates & Area Dev., Inc., 257 
N.C. 560, 126 S.E.2d 325 (1962). 
And Such Determination Must Be Made 

as to Every Hearing. — It is necessary as a 
matter of procedure that a determination as to 
whether a hearing is a general rate case or a 
complaint proceeding be made in every hearing 
involving the establishment, modification or 
revocation of rates. State ex rel. Utils. Comm’n 
v. Carolinas Comm. for Indus. Power Rates & 
Area Dev., Inc., 257 N.C. 560, 126 S.E.2d 325 
(1962). 
Determination of Commission as to Na- 

ture of Case Not Disturbed Absent Show- 
ing of Prejudice. — The findings of the Com- 
mission on whether a hearing is a general rate 
case or a complaint proceeding will not be 
disturbed in any case in the absence of a clear 
showing that the right of the parties have been 
prejudiced. State ex rel. Utils. Comm’n v. Car- 
olinas Comm. for Indus. Power Rates & Area 
Dev., Inc., 257 N.C. 560, 126 S.E.2d 325 (1962). 
As to implementation of 30 day notice 

requirement by rule requiring written no- 
tification, see State ex rel. N.C. Utils. Comm’n 
v. Atlantic C.L.R.R., 224 N.C. 283, 29 S.E.2d 
912 (1944). 
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Error to Accept Design Criteria of Divi- 
sion of Water Quality. — It was error for the 
Utilities Commission to arbitrarily or subservi- 
ently accept, in place of its own determination 
upon the evidence before it, design criteria of 
the Division of Environmental Management 
[now Division of Water Quality] as the actual 
plant capacity currently needed for service to 
existing customers—and the beginning point 
for determining the appropriate additional “ca- 
pacity allowance” in the rate base of plant 
which was not presently in service to the public, 
but was held for future use. State ex rel. Utils. 
Comm’n v. Public Staff — North Carolina Utils. 
Comm’n, 333 N.C. 195, 424 S.E.2d 133 (1993). 

III. FIXING OF RATES, GENERALLY. 

The word “rate,” as used in the Public 

Utilities Act, refers not only to the monetary 
amount which each customer must ultimately 
pay, but also to the published method or sched- 
ule by which that amount is figured. State ex 
rel. Utils. Comm’n v. Edmisten, 291 N.C. 327, 
230 S.E.2d 651 (1976). 
“General Rate” Case. — Where the whole 

or a substantial portion of the rate structure of 
a public utility is being initially established or 
is under review, and where the required proce- 
dure under this section is being carried out, the 
hearing before the Commission to establish or 
revise the rates is referred to as a “general 
rate.” State ex rel. Utils. Comm’n v. Carolinas 
Comm. for Indus. Power Rates & Area Dev., 
Inc., 257 N.C. 560, 126 S.E.2d 325 (1962). 
“Complaint Proceeding.” — A _ hearing 

which involves a single rate or a small part of 
the rate structure is called a “complaint pro- 
ceeding.” It differs from a general rate case in 
that it deals with an emergency or change of 
circumstances which does not affect the entire 
rate structure and may be resolved without 
involving the procedure outlined in this section, 
and does not justify the expense and loss of 
time involved in such procedure. State ex rel. 
Utils. Comm’n v. Carolinas Comm. for Indus. 
Power Rates & Area Dev., Inc., 257 N.C. 560, 
126 S.E.2d 325 (1962). 
The “reasonable operating expenses,” 

specified in subdivisions (b)(3) and (5) of this 
section, relate and must be directly connected 
to “the reasonable original cost of the public 
utility’s property used and useful, or to be used 
and useful within a reasonable time after the 
test period,” as specified in subsection (b)(1). 
State ex rel. Utils. Comm’n vy. Public Staff — 
North Carolina Utils. Comm’n, 333 N.C. 195, 
424 S.E.2d 133 (1993). 

Fuel Clause Subject to This Chapter. — 
It is the fuel clause, a formula for figuring 
certain monetary additions or subtractions to a 
customer’s bill, not the ultimate amount so 
figured, which constitutes that part of the util- 
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ity’s published schedule subject to the provi- 
sions of the Public Utilities Act. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 327, 230 

S.E.2d 651 (1976). 
Section Applicable in Fixing or Revising 

Rate Schedules and Rate Classifications. 
— In fixing rate schedules and rate classifica- 
tions, or in revising said rates and classifica- 
tions or a substantial part thereof, the proce- 
dure indicated by this section must be 
observed. State ex rel. Utils. Comm’n v. Caroli- 
nas Comm. for Indus. Power Rates & Area Dev., 
Inc., 257 N.C. 560, 126 S.E.2d 325 (1962). 

Section May Not Apply Where Only One 
or a Few Rates Are Involved. — This section 
may not apply where a public utility has many 
rate schedules applying to many different 
classes of service customers, and only one rate 
or a few rates are involved in a petition for 
amendment, modification or rescission. Ordi- 

narily it is not required that the utility’s prop- 
erty be valued and that the provisions of this 
section be observed in such case. State ex rel. 
Utils. Comm’n v. Carolina Power & Light Co., 
250 N.C. 421, 109 S.E.2d 253 (1959); State ex 
rel. Utils. Comm’n v. Carolinas Comm. for 
Indus. Power Rates & Area Dev., Inc., 257 N.C. 
560, 126 S.E.2d 325 (1962). 

Section prescribes formula which Com- 
mission is required to follow in fixing 
rates for service to be charged by a public 
utility. State ex rel. Utils. Comm’n v. Morgan, 
278 N.C. 235, 179 S.E.2d 419 (1971). 
Formula Under Section. — The formula of 

the mandate of this section is: Ax B=C (fair rate 
of return multiplied by the fair value of the 
properties equals the fair return in dollars). 
State ex rel. Utils. Comm’n v. Duke Power Co., 

285 N.C. 377, 206 S.E.2d 269 (1974). 
Steps Which Commission Must Take 

Prescribed by Section. — In order to assure 
the utility of earnings sufficient to attract cap- 
ital and also in order to limit its charges for 
service to levels sufficient for that purpose, the 
legislature has prescribed in this section the 
steps which the Commission must take in fix- 
ing such charges. State ex rel. Utils. Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 
Fixing of “reasonable and just” rates 

involves a balancing of shareholder and 
consumer interests; the Utilities Commis- 
sion must therefore set rates which will protect 
both the right of the public utility to earn a fair 
rate of return for its shareholders and ensure 
its financial integrity, while also protecting the 
right of the utility’s intrastate customers to pay 
a retail rate which reasonably and fairly re- 
flects the cost of service rendered on their 
behalf. State ex rel. Utils. Comm’n  v. 
Nantahala Power & Light Co., 313 N.C. 614, 
332 S.E.2d 397, rev’d on other grounds, 476 
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U.S. 953, 106 S. Ct. 2349, 90 L. Ed. 2d 943 
(1986). 

The question of whether rates prescribed 
under this Chapter are so unreasonable and 
unjust to the company and its stockholders that 
they amount to an unconstitutional confisca- 
tion of a utility's property necessarily involves 
an inquiry as to what is reasonable and just for 
the public. The public cannot properly be sub- 
ject to unreasonable rates in order simply that 
stockholders may earn dividends. State ex rel. 
Utils. Comm’n v. Nantahala Power & Light Co., 
313 N.C. 614, 332 S.E.2d 397, rev’d on other 
grounds, 476 U.S. 953, 106 S. Ct. 2349, 90 L. 
Ed. 2d 943 (1986). 
Burden of Proof. — The burden of showing 

the impropriety of rates established by the 
Commission lies with the party alleging such 
error. State ex rel. Utils. Comm’n v. Thornburg, 
325 N.C. 463, 385 S.E.2d 451 (1989). 
Rates to Be Based on Domestic Busi- 

ness. — The reasonableness of the rates to be 
fixed by the State must be decided with refer- 
ence exclusively to what is just and reasonable 
in respect of domestic business. Hence, when a 
company operates in two or more states, the 

operations are treated as separate businesses 

for the purpose of rate regulation. State ex rel. 
Utils. Comm’n v. Lee Tel. Co., 263 N.C. 702, 140 

S.E.2d 319 (1965). 
The Utilities Commission is empowered and 

directed to make reasonable and just rates as 
applied to the distribution and sale of power in 
this State and not otherwise, and such power 
cannot be directly controlled or weakened by 
conditions existent in other states, either from 

the action or nonaction of official bodies there or 
from dealings between private parties. To hold 
otherwise would, in its practical operation, be 
to withdraw or nullify the powers that this 
section professes to confer. State ex rel. Utils. 
Comm’n v. Lee Tel. Co., 263 N.C. 702, 140 
S.E.2d 319 (1965). 
But Net Return Earned in Other States 

May Be Considered. — In fixing intrastate 
rates for a telephone company operating in 
several states, the Utilities Commission should 
take into consideration the net return such 
utility earns on its properties in such other 
states to the extent of not requiring customers 
in North Carolina, in order to maintain the 
utility’s financial condition, to pay a substan- 
tially higher rate than permitted in other 
states. A substantial differential might be con- 
sidered some evidence that the rates charged in 
this State are unreasonable and unjust to the 
local public. State ex rel. Utils. Comm’n vy. 
State, 239 N.C. 333, 80 S.E.2d 133 (1954). 
Commission Need Not Guarantee Re- 

turn Requested. — While the Utilities Com- 
mission is to fix rates that will enable the 
utility by sound management to pay all of its 
costs of operation and to have left over a fair 
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return upon the fair value of its properties, it is 
not required to guarantee the return requested 
by the utility where the facts and circum- 
stances warrant otherwise. State ex rel. Utils. 
Comm’n v. Nantahala Power & Light Co., 313 
N.C. 614, 332 S.E.2d 397, rev’d on other 
grounds, 476 U.S. 953, 106 S. Ct. 2349, 90 L. 
Ed. 2d 943 (1986). 
Rate Increase Conforming with Inter- 

state Rates Allowed by Interstate Com- 
merce Commission. — An order of the Utili- 
ties Commission increasing intrastate rates of 
State carriers so that such rates would conform 
with an increase in interstate rates allowed by 
the Interstate Commerce Commission was in- 
valid where such order was unsupported by 
proof of the fair value of the properties of the 
carriers used and useful in conducting their 
intrastate business, separate and apart from 
their interstate business. State ex rel. Utils. 
Comm’n v. State, 243 N.C. 12, 89 S.E.2d 727 
(1955). 

Objective of Rate Making. — The fixing of 
rates for service which will enable the utility to 
do the things enumerated in subsection (b)(4), 
and no more, is the ultimate objective of rate 
making. At best, the result of the complex rate 
making procedure is an approximation of this 
objective. State ex rel. Utils. Comm’n v. General 
Tel. Co., 281 N.C. 318, 189 S.E.2d 705 (1972). 

Rate making is, of necessity, a matter of 
estimate and prediction, since rates are set 
for the future. State ex rel. Utils. Comm’n v. 
City of Durham, 282 N.C. 308, 193 S.E.2d 95 
(1972); State ex rel. Utils. Comm’n v. Edmisten, 
291 N.C. 327, 230 S.E.2d 651 (1976). 
The ultimate question in determining 

appropriate rates is: What is a reasonable 
rate to be charged by the particular utility 
company for the service it proposes to render in 
the immediate future? The determination of 
this question is for the Commission, in accor- 
dance with the direction of this section. State ex 
rel. Utils. Comm’n v. Morgan, 277 N.C. 255, 177 
S.E.2d 405 (1970), reaffirmed, 278 N.C. 235, 
179 S.E.2d 419 (1971); State ex rel. Utils. 
Comm'n v. General Tel. Co., 12 N.C. App. 598, 
184 S.E.2d 526 (1971), modified and aff’d, 281 
N.C. 318, 189 S.E.2d 705 (1972); State ex rel. 
Utils. Comm’n v. City of Durham, 282 N.C. 308, 
193 S.E.2d 95 (1972). 
A rate must not only be fair, just and 

reasonable to the consumer, but fair, just 
and reasonable to the utility. State ex rel. 
Utils. Comm’n v. Carolinas Comm. for Indus. 
Power Rates & Area Dev., Inc., 257 N.C. 560, 
126 S.E.2d 325 (1962). 
The rates established by the Commission 

must be fair to both the utility and the cus- 
tomer. State ex rel. Utils. Comm’n v. 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 
What is a “just and reasonable” rate 

which will produce a fair return on the 
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investment depends on: (1) the value of the 
investment, usually referred to in rate-making 
cases as the rate base, which earns the return; 
(2) the gross income received by the applicant 
from its authorized operations; (3) the amount 
to be deducted for operating expenses, which 
must include the amount of capital investment 
currently consumed in rendering the service; 
and (4) what rate constitutes a just and reason- 
able rate of return on the predetermined rate 
base. State ex rel. Utils. Comm’n v. State, 239 
N.C. 333, 80 S.E.2d 133 (1954); State ex rel. 
Utils. Comm’n v. Carolina Power & Light Co., 
250 N.C. 421, 109 S.E.2d 253 (1959); State ex 
rel. N.C. Utils. Comm’n v. Piedmont Natural 
Gas Co., 254 N.C. 536, 119 S.E.2d 469 (1961); 
State ex rel. Utils. Comm’n v. Lee Tel. Co., 263 
N.C. 702, 140 S.E.2d 319 (1965); State ex rel. 
N.C. Utils. Comm’n vy. Westco Tel. Co., 266 N.C. 
450, 146 S.E.2d 487 (1966). 

The Commission, in fixing a reasonable and 
just rate of charges for public service corpora- 
tions, may make a fair estimated value of the 
property presently used, and in relation thereto 
consider the tax valuation of the plant. State ex 
rel. Corp. Comm’n v. Cannon Mfg. Co., 185 N.C. 
L7ye1168.H417841923). 

In finding essential, ultimate facts, the 
Commission must consider all factors par- 
ticularized in the statute and “all other facts 
that will enable it to determine what are rea- 
sonable and just rates, charges and tariffs.” It 
must then arrive at its own independent con- 
clusion, without reference to any specific for- 
mula, as to: (1) what constitutes a fair value, for 
rate-making purposes, of applicant’s invest- 
ment used in rendering intrastate service, the 
rate base, and; (2) what rate of return on the 
predetermined rate base will constitute a rate 
that is just and reasonable both to the appli- 
cant and to the public. While both original cost 
and replacement value are to be considered, 
neither constitutes a proper rate base. State ex 
rel. Utils. Comm’n v. State, 239 N.C. 333, 80 
S.E.2d 133 (1954); State ex rel. Utils. Comm’n 
v. Carolina Power & Light Co., 250 N.C. 421, 
109 S.E.2d 253 (1959); State ex rel. N.C. Utils. 
Comm’n v. Piedmont Natural Gas Co., 254 N.C. 

536, 119 S.E.2d 469 (1961); State ex rel. N.C. 
Utils. Comm’n v. Westco Tel. Co., 266 N.C. 450, 
146 S.E.2d 487 (1966). 

In setting rates, the Utilities Commission 
must consider not only those specific indicia of 
a utility’s economic status set out in subsection 
(b) of this section, but also all other material 

facts of record which may have a significant 
bearing on the determination of reasonable and 
just rates. State ex rel. Utils. Comm’n v. 
Thornburg, 314 N.C. 509, 334 S.E.2d 772 
(1985). 
Calculation of Requisite Additional 

Gross Revenue When Essential Facts Es- 
tablished. — When essential ultimate facts 
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are established by findings of the Commission, 
the amount of additional gross revenue re- 
quired to produce the desired net return be- 
comes a mere matter of calculation. State ex 
rel. Utils. Comm’n v. Lee Tel. Co., 263 N.C. 702, 
140 S.E.2d 319 (1965). 
The Commission must be given broad 

discretion with respect to the extent 
which it will hear evidence relating to a 
particular schedule when the basic question for 
consideration is: Does the utility need an in- 
crease in rates to function effectively or, con- 
versely, can the utility continue to operate, 
provide efficient service to its customers, and 
make a fair return to the owners of its proper- 
ties, or may it so function after a reduction in 
rates? State ex rel. Utils. Comm’n v. County of 
Harnett, 30 N.C. App. 24, 226 S.E.2d 515 
(1976). 
Additions for Used and Useful Plant. — 

Subsection (c) of this section only requires the 
Utilities Commission to consider post-test pe- 
riod changes in used and useful plant. It also 
requires the Commission to consider changes in 
costs and revenues. If the evidence does not 
show what changes there may be in matching 
costs and revenues, the Commission does not 
have to allow additions to the rate base for a 
used and useful plant. State ex rel. Utils. 
Comm’n v. Water Serv., Inc., 328 N.C. 299, 401 
S.E.2d 353 (1991). 
Rates charged by one telephone com- 

pany do not, per se, constitute a standard 
by which to determine the reasonableness of 
those of another company, even when the terri- 
tories served and operating conditions are sim- 
ilar. The probative value of such evidence is 
slight at best, but where there is evidence of 
substantial similarity of conditions, evidence of 
comparative rates may have some relevancy for 
use as a guide to the limits of the zone of 
reasonableness. State ex rel. Utils. Comm’n v. 
General Tel. Co., 285 N.C. 671, 208 S.E.2d 681 
(1974). 
Subdivisions (b)(2) and (b)(3) and sub- 

section (c) contemplate that the Commis- 
sion will consider “probable future reve- 
nues and expenses” in setting rates for the 
future. Obviously, conditions do not remain 
static. State ex rel. Utils. Comm’n v. Edmisten, 
291 N.C. 327, 230 S.E.2d 651 (1976). 
The Commission can take into account 

the future effect of inflation by fixing rates 
slightly in excess of that which is necessary to 
meet the test of reasonableness. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 321,200 
S.E.2d 651 (1976). 
Determining a Utility’s Capital Struc- 

ture for Rate Making Purposes. — The 
Commission is not required, as a matter of law, 
to reduce the common equity component of a 
utility's capital structure by an amount equal to 
its investment in its nonregulated subsidiaries 
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in determining the appropriate capital struc- 
ture for rate-making purposes. State ex rel. 
Utils. Comm’n v. Public Staff-North Carolina 
Utils. Comm’n, 322 N.C. 689, 370 S.E.2d 567 
(1988). 
Formula Not Unreasonably Discrimina- 

tory. — The North Carolina Utilities Commis- 
sion’s order contained findings sufficient to jus- 
tify its conclusion that the Industrial Sales 
Tracker Formula did not unreasonably discrim- 
inate between North Carolina Natural Gas 
Corporation’s customer classes and these find- 
ings were supported by substantial evidence in 
light of the whole record. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 323 
N.C. 238, 372 S.E.2d 692 (1988). 

Efficiency of Operation. — Heat rate and 
capacity factor furnish convenient measuring 
devices by which to evaluate the overall effi- 
ciency with which a particular electrical utility 
system is operated, and the Utilities Commis- 
sion should take into account the efficiency of a 
company’s operation in fixing its rates in a 
general rate case as provided in this section, 
although plant efficiency as it bears upon fuel 
cost is not a factor to be considered in the 
limited and expedited proceeding provided for 
by § 62-134(e) (now repealed). State ex rel. 
Utils. Comm'n v. VEPCO, 48 N.C. App. 453, 269 
S.E.2d 657, cert.. denied; :301/)N.C. 531,278 
S.E.2d 462 (1980). 

For present provisions as to increments 
based upon increase in cost of fuel, see § 62- 

13322; 
Anticipated Tax Expense. — Rates for use 

of a utility’s service are set at a level which will 
enable the company to pay, among other items, 
its anticipated tax expense. If, by virtue of some 
change in the tax law, it develops that the 
company did not incur the anticipated expense, 
for the payment of which it collected revenues 
in prior months, its rates for present and future 
service may not be cut, on that account, below 

what it otherwise would be entitled to charge 
for the present or future service. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 451, 232 
S.E.2d 184 (1977). 
Fundamental Changes in Sources and 

Supply. — Where filings reflected decisions by 
natural gas company’s management to make 
fundamental changes in its sources of supply of 
natural gas and to access substantial addi- 
tional volumes of natural gas, the rate changes 
generated by these decisions were not of the 
nature of those to be allowed under former 
subsection (f) of this section but rather had to 
be considered and passed upon in a general rate 
case proceeding pursuant to subsections (a)-(e) 
of this section. State ex rel. Utils. Comm’n v. 
Carolina Util. Customers Ass’n, 106 N.C. App. 
218, 415 S.E.2d 758 (1992), cert. denied, 332 
N.C. 671, 424 S.E.2d 417 (1992). 
Apportionment of Increases in Retail 
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Natural Gas Rates. — Any increase in the 
retail rates attributable to charges by a whole- 
saler of natural gas for storage capacity must 
be apportioned in a general rate case pursuant 
to subsections (a) through (c) of this section. 
State ex rel. Utils. Comm’n v. CF Indus., Inc., 
39 N.C. App. 477, 250 S.E.2d 716, cert. denied, 
297 N.C. 180, 254 S.E.2d 39 (1979). 
There is nothing in the applicable pro- 

visions of the Public Utilities Act which 
prohibits the use of a fossil fuel adjust- 
ment clause in the context of the factual 
circumstances which the utility and the Com- 
mission face in a given case. State ex rel. Utils. 
Comm'n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 
‘For a discussion of the operation of and 

the authorities supporting the use of fuel 
adjustment clauses, see State ex rel. Utils. 
Comm'n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 

In considering whether fuel adjustment 
clause would ever operate to increase util- 
ity’s rate of return, the Commission was 
entitled to act on the normal assumption in rate 
cases generally, there being no evidence to the 
contrary, that other costs of the utility would 
not decline but would probably increase or at 
least remain fairly constant. In the unlikely 
event that other costs of the utility should 
decline, the Commission, either on its own 
motion or that of another interested party, has 
plenary authority to intervene and make cor- 
rections in the utility’s rate schedules includ- 
ing, if circumstances should require it, the 
abrogation of the fuel clause. State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 
As to the practice of rolling-together 

accounting data and allocating costs be- 
tween jurisdictional and nonjurisdictional ser- 
vice, see State ex rel. Utils. Comm'n v. 
Nantahala Power & Light Co., 313 N.C. 614, 

332 S.E.2d 397, rev'd on other grounds, 476 
U.S. 953, 106 S. Ct. 2349, 90 L. Ed. 2d 943 
(1986). 

Shifting of Onus to Parent Corporation. 
— In view of the Utilities Commission’s deter- 
mination that unsound or “absentee” manage- 
ment decisions on the part of a utility, and 
parental domination on the part of an alumi- 
num producing company that was both parent 
and customer, left the utility with insufficient 
resources to meet its steadily increasing public 
load and lacking in contractual power supply 
arrangements tailored to meet its public ser- 
vice needs at reasonable prices, it was well 
within the Commission’s rate making authority 
to shift the onus of those managerial shortcom- 
ings from the pockets of utility’s retail rate 
payers to the corporate offices of the aluminum 
producing company. State ex rel. Utils. Comm’n 
v. Nantahala Power & Light Co., 313 N.C. 614, 
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332 S.E.2d 397, rev’d on other grounds, 476 
U.S. 953, 106 S. Ct. 2349, 90 L. Ed. 2d 943 
(1986). 
Refund of over-Collection. — The Com- 

mission erred by refunding utility’s over-collec- 
tion by deducting the amount of the deferred 
fuel account from the utility’s annual rate in- 
crease, as this would, in effect, require the 
company to pay the refund annually for as long 
as the rates fixed in the case remained in effect. 
The Commission should have provided for a 
lump-sum refund (i.e., a onetime rate reduc- 
tion) or a rate reduction over a period of time. 
State ex rel. Utils. Comm’n v. Thornburg, 316 
N.C. 238, 342 S.E.2d 28 (1986). 
Aschedule of rates fixed by the Commis- 

sion under the standard prescribed by the 
legislature is binding upon the interested 
parties and the courts, provided it is within the 
bounds of reason. State ex rel. Utils. Comm’n v. 
State, 239 N.C. 333, 80 S.E.2d 133 (1954). 
Rates which the Commission simply al- 

lows to go into effect may be challenged by 
interested parties or the Commission and 
after a hearing the Commission may order a 
refund if it finds the rates to be different from 
those established by the Commission and un- 
just or unreasonable. State ex rel. Utils. 
Comm’n v. Conservation Council, 312 N.C. 59, 
320 S.E.2d 679 (1984). 
Retroactive rate making occurs when a 

rate is set so as to permit collection in the 
future for expenses attributable to past ser- 
vices. State ex rel. Utils. Comm’n v. Nantahala 
Power & Light Co., 65 N.C. App. 198, 309 
S.E.2d 473 (1983), aff’d, 313 N.C. 614, 332 
S.E.2d 397 (1985), rev’d on other grounds, 476 
U.S. 953, 106 S. Ct. 2849, 90 L. Ed. 2d 943 
(1986). 

It is not retroactive rate making for a 
corporation to be held responsible for a 
refund for the period prior to when it was 
declared a public utility. State ex rel. Utils. 
Comm'n v. Nantahala Power & Light Co., 65 
N.C. App. 198, 309 S.E.2d 473 (1983), aff’d, 313 
N.C. 614, 332 S.E.2d 397 (1985), rev’d on other 
grounds, 476 U.S. 953, 106 S. Ct. 2349, 90 L. 
Ed. 2d 9438 (1986). 
Method Which Did Not Prefer State Cus- 

tomers over Foreign Customers Held Not 
to Violate Commerce Clause. — A provision 
in a Commission order that a “combined sys- 
tem’s North Carolina public load has first call 
on the total electric energy output of the com- 
bined system, and to the extent that said out- 
put exceeds the requirements of the North 
Carolina public load, such excess will be avail- 
able for sale and will be purchased by [the 
corporation of which the system was a wholly- 
owned subsidiary]” would violate the commerce 
clause. However, where the methodology used 
by the Commission allowed the combined sys- 
tem to recover the costs of the percentage of 
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energy it used based on its percentage of the 
costs of the energy generated and purchased by 
the combined system, North Carolina custom- 
ers would not be given a preference and no 
commerce clause violation would occur. State 
ex rel. Utils. Comm’n v. Nantahala Power & 
Light Co., 65 N.C. App. 198, 309 S.E.2d 473 
(1983), aff’d, 313 N.C. 614, 332 S.E.2d 397 
(1985), rev'd on other grounds, 476 U.S. 953, 
106 S. Ct. 2349, 90 L. Ed. 2d 943 (1986). 
Reduction of Future Rate Held Not Ret- 

roactive Rate Making. — An order which did 
not reduce revenue to compensate in the future 
for what may have been an excessive rate in the 
past, but reduced the future rate for what it 
found was a more realistic investment credit 
tax amortization, is not retroactive rate mak- 

ing. State ex rel. Utils. Comm’n v. Public Serv. 
Co., 59 N.C. App. 448, 297 S.E.2d 119 (1982). 
Court-Ordered Refund Is Not Retroac- 

tive Rate Making. — The Supreme Court has 
the power to direct the Commission to order 
refunds from rates established by final order of 
the Commission. This would not constitute ret- 
roactive rate making prohibited under the 
North Carolina Statutes. Retroactive rate mak- 
ing occurs when the utility is required to refund 
revenues collected, pursuant to the then law- 
fully established rates, for such past use. A rate 
has not been lawfully established simply be- 
cause the Commission has ordered it. If the 
Commission makes an error of law in its order 
from which there is a timely appeal the rates 
put into effect by that order have not been 
“lawfully established” until the appellate courts 
have made a final ruling on the matter. State ex 
rel. Utils. Comm’n v. Conservation Council, 312. 
N.C. 59, 320 S.E.2d 679 (1984). 
The North Carolina Utilities Commis- 

sion reviewed the capacity rate set by an 
arbitrator and determined that he did not 
properly take into account other potential 
sources of power, thus his assessment of 
avoided costs was unreasonably high, and its 
exclusion of expenses for capacity payments 
was merely the disallowance of the amount by 
which the contract rate exceeded power compa- 
ny’s avoided costs; therefore the commission 
properly disallowed expenses for unreasonably 
high payments in accordance with this section. 
State ex rel. Utils. Comm’n v. North Carolina 
Power Comm’n, 338 N.C. 412, 450 S.E.2d 896 
(1994), reh’g denied, 339 N.C. 743, 454 S.E.2d 
269 (1995), cert. denied, 516 U.S. 1092, 116 S. 
Ct. 813, 133 L. Ed. 2d 758 (1996). 
Evidence Not Sufficient. — Because of the 

lack of evidence justifying increase and because 
the Commission did not consider the future 
revenue potential, the decision of the Commis- 
sion was not supported by competent, material, 
and substantial evidence. State ex rel. Utils. 
Comm’n v. Carolina Water Serv., Inc., 335 N.C. 
493, 439 S.E.2d 127 (1994), 
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TV. RATE BASE. 

A. In General. 

Rate Base Defined. — The “rate base” is the 
cost of the utility’s property which is used and 
useful in providing service to the public. State 
ex rel. Utils. Comm’n v. Carolina Util. Custom- 
ers Ass’n, 323 N.C. 238, 372 S.E.2d 692 (1988). 
The general doctrine is that the rate 

base is made up of values used in furnish- 
ing the service. State ex rel. Utils. Comm’n v. 
Southern Bell Tel. & Tel. Co., 15 N.C. App. 41, 
189 8,E.2d 777 (1972). 
There Is But One Rate Base. — It is 

incorrect to speak of “the original cost rate 
base” and the “trended original cost rate base.” 
There is but one rate base, namely, the fair 
value of the public utility’s property used and 
useful in providing the service rendered to the 
public within this State, which value the Com- 
mission must determine as of the end of the test 
period. The original cost of the properties is 
simply evidence to be considered in making this 
determination. The replacement cost, whether 
determined by use of trended cost indices or 
otherwise, is also but evidence of the fair value 

of the properties. State ex rel. Utils. Comm’n v. 
Morgan, 277 N.C. 255, 177 S.E.2d 405 (1970), 
reaffirmed, 278 N.C. 235, 179 S.E.2d 419 
(1971); State ex rel. Utils. Comm’n v. General 
Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 
(1971), modified and aff’d, 281 N.C. 318, 189 
S.E.2d 705 (1972). 

It is the duty of the Commission to ar- 
rive at an independent rate base upon con- 
sideration of all factors, including cost, replace- 
ment and trended cost, and it is its duty to 
exercise its independent judgment in doing so. 
State ex rel. Utils. Comm’n v. Morgan, 7 N.C. 
App. 576, 173 S.E.2d 479, revd on other 
grounds, 277 N.C. 255, 177 S.E.2d 405 (1970), 
reaffirmed, 278 N.C. 235, 179 S.E.2d 419 
(1971). 
When Companies Considered as Single, 

Integrated System for Rate Making. — 
Where two companies traded all their genera- 
tion to TVA and received in exchange for this 
entitlements of energy which they divided as 
they pleased, the Commission could conclude 
from these facts that the two companies consti- 
tute a single, integrated system for rate making 
purposes. State ex rel. Utils. Comm’n v. 
Nantahala Power & Light Co., 65 N.C. App. 
198, 309 S.E.2d 473 (1983), aff’d, 313 N.C. 614, 
332 S.E.2d 397 (1985), rev’d on other grounds, 
476 U.S. 953, 106 S. Ct. 2349, 90 L. Ed. 2d 943 
(1986). 
What Operating Expenses May Be Con- 

sidered. — This section limits the property 
upon which North Carolina consumers are re- 
quired to pay a return to the property used and 
useful in providing intrastate service; when the 
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provisions of (b)(1), (b)(3) and (c) are read in 
pari materia, it is apparent that the only oper- 
ating expenses which the Utilities Commission 
may consider in setting intrastate rates for 
North Carolina public utilities are those in- 
curred in the provision of service to a utility’s 
North Carolina consumers. State ex rel. Utils. 
Comm'n v. Nantahala Power & Light Co., 313 
N.C. 614, 332 S.E.2d 397, rev’d on other 
grounds, 476 U.S. 953, 106 S. Ct. 2849, 90 L. 
Ed. 2d 943 (1986). 

This section clearly provides that the rate 
base and allowable operating expenses of a 
utility are limited to those costs incurred in 
providing service to the company’s North Caro- 
lina retail customers. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 314 
N.C. 171, 333 S.E.2d 259 (1985). 
Matching Revenues and Costs Required 

for Use of Post-Test Year Costs in Rate 
Base. — Where provider of water and sewer 
services asks that costs for post-test year use of 
plants be included in its rate base, the Utilities 
Commission may, under subsection (c) of this 
section, require the utility to show matching 
revenues and costs. State ex rel. Utils. Comm’n 
v. Water Serv., Inc., 328 N.C. 299, 401 S.E.2d 
353 (1991). 
What Property to Be Considered. — This 

section clearly contemplates that only that 
property of the utility which is devoted to the 
public use for which the utility has been 
granted a franchise is to be considered, both in 
arriving at the fair value rate base and in 
projecting probable future revenues and ex- 
penses. State ex rel. Utils. Comm’n v. Southern 
Beli Tel. & Tel. Co., 15 N.C. App. 41, 189 S.E.2d 
THE MIDI): 

In a proceeding by a power company for an 
increase in the cash fares on its city bus system, 
the Commission was correct in considering the 
value only of the properties used and useful in 
connection with the operation of the bus sys- 
tem, without regard to the value of the electric 
properties of the power company. State ex rel. 
Utils. Comm'n v. City of Greensboro, 244 N.C. 
247, 93 S.E.2d 151 (1956). 
Question Whether Property Is “Used 

and Useful” Is One of Fact. — The question 
of whether specific property is presently “used 
and useful” in rendering service is one of fact, to 
be determined by the Commission upon compe- 
tent and substantial evidence. State ex rel. 
Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972); State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 314 
N.C. 171, 333 S.E.2d 259 (1985); State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass'n, 314 N.C. 171,°333°S.E.2d°259 (1985); 
State ex rel. Utils. Comm’n v. Eddleman, 320 
N.C. 344, 358 S.E.2d 339 (1987). 

“Excess” Facilities Not “Used and Use- 
ful.” — If facilities are found to be excess, as a 
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matter of law, they can not be considered “used 
and useful” as that term is used in subdivision 
(b)(1), and cannot be included in the rate base. 
State ex rel. Utils. Comm’n v. Thornburg, 325 
N.C. 484, 385 S.E.2d 463 (1989). 
Property Not Presently Used to Its Full 

Capacity. — The fact that a transmission line, 
a building or a telephone company’s central 
office equipment is not presently used to its full 
capacity does not necessarily justify the exclu- 
sion of any portion of it from the rate base on 
the theory that such portion is not presently 
“used and useful” in rendering service. State ex 
rel. Utils. Comm’n v. General Tel. Co., 281 N.C. 
318, 189 S.E.2d 705 (1972). 

While central office equipment might have 
provided at the end of the test period capacity 
in excess of the amount needed at that moment, 

there being no question raised that it was not in 
operation at that time, it was at that time 
property both used and useful by the utility in 
providing services to the public; therefore, the 
Commission had no authority to deduct any 
portion of its costs in arriving at the reasonable 
original cost of the property for consideration 
by it in making its ultimate determination of 
fair value. State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 
(1971), modified and aff’d, 281 N.C. 318, 189 
S.E.2d 705 (1972). 
The question for determination in con- 

nection with an alleged overbuilding of a 
utility plant is whether the properties in ques- 
tion can be deemed “used and useful” in render- 
ing the service, as of the end of the test period. 
If not, they may not properly be included in the 
rate base. State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 281 N.C. 318, 189 S.E.2d 705 

(A972). 
Property Held for Future Use. — A tele- 

phone company, with central office equipment 
sufficient to serve any reasonably anticipated 
increase in customers, may not properly add to 
its rate base additional units of central office 
equipment merely because, in the long future, 
it hopes to have customers who will use it. This 
is especially true where the supplier of such 
equipment is an affiliated corporation, con- 
trolled by the same holding company which 
controls the telephone company. State ex rel. 
Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972). 
There is no merit in the contention that 

exclusion from the rate base of the value of 
property held by a public utility for future use 
amounts to confiscation of its property. State ex 
rel. Utils. Comm’n v. Southern Bell Tel. & Tel. 
Co., 15 N.C. App. 41, 189 S.E.2d 777 (1972). 

Classification as “Extraordinary Prop- 
erty Retirement” Held Error. — The classi- 
fication of a physical plant that is not “used and 
useful” (and thus not includable in a rate base) 
as “extraordinary property retirement” and 
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subject to recovery through amortization, has 
no legal basis. State ex rel. Utils. Comm’n v. 
Public Staff — North Carolina Utils. Comm’n, 
333 N.C. 195, 424 S.E.2d 133 (1993). 

Where, after finding a sewer connection to be 
“no longer used and useful” and erroneously 
concluding thereupon that it should be treated 
as extraordinary property retirement and am- 
ortized over a six-year period, the Utilities 
Commission directed the “unamortized_ bal- 
ance” to be “included in rate base”, the Commis- 
sion simultaneously treated the unused prop- 
erty as rate base and reasonable operating 
expenses in direct violation of the ratemaking 
process. State ex rel. Utils. Comm’n v. Public 
Staff — North Carolina Utils. Comm’n, 333 
N.C. 195, 424 S.E.2d 133 (1993). 
Subdivision (b)(1) is designed to make 

utility customers finance reasonable con- 
struction costs arising after July 1, 1979, 
regardless of whether that construction be- 
comes useful to the customers. State ex rel. 
Utils. Comm’n v. Conservation Council, 64 N.C. 
App. 266, 307 S.E.2d 375 (1983), modified on 
other grounds, 66 N.C. 456, 311 S.E.2d 617, 
revd in part, 312 N.C. 59, 320 S.E.2d 679 
(1984). 
The purpose of subdivision (b)(4a) is to 

prevent utility companies from obtaining 
a double recovery by capitalizing the allow- 
ance for funds used during construction after 
they have had construction work in progress 
expenses for the same construction included in 
the rate base. State ex rel. Utils. Comm’n v. 
Conservation Council, 312 N.C. 59, 320 S.E.2d 
679 (1984). 
The Commission must include all rea- 

sonable construction work in progress ex- 
penditures in the rate base. The only matter 
left to the discretion of the Commission is 
whether such expenditures are reasonable and 
prudent. State ex rel. Utils. Comm’n v. Conser- 
vation Council, 312 N.C. 59, 320 S.E.2d 679 
(1984). 
Only Reasonable Construction Work in 

Progress Expenditures Included. — The 
legislature mandates that the only expendi- 
tures for construction work in progress which 
can properly be included in rate base are rea- 
sonable expenditures. State ex rel. Utils. 
Comm’n v. North Carolina Textile Mfrs. Ass’n, 

59 N.C. App. 240, 296 S.E.2d 487 (1982), rev’d 
on other grounds, 309 N.C. 238, 306 S.E.2d 113 
(1988). 
Under the “financial stability” requirement of 

subdivision (b)(1) of this section, construction 
work in progress may be included in a utility’s 
rate base to the extent that the Commission 
determines that the inclusion is necessary to 
allow the utility to maintain a generally good 
overall financial status. State ex rel. Utils. 
Comm’n v. Thornburg, 316 N.C. 238, 342 S.H.2d 
28 (1986). 
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Subdivision (b)(1) clearly commits to the dis- 
cretion of the Commission the determination of 
what amount of construction work in progress, 
if any, to include in the utility’s rate base. This 
discretion is tempered, however, by the stat- 
ute’s requirement that the expenditures be rea- 
sonable and prudent and that the Commission 
find that the inclusion is in the public interest 
and necessary to the financial stability of the 
utility in question. State ex rel. Utils. Comm’n 
v. Thornburg, 316 N.C. 238, 342 S.E.2d 28 
(1986). 
Including construction work in 

progress in rate base did not lessen rules 
and standards set by legislature. Reasonable- 
ness remains the standard. State ex rel. Utils. 
Comm’n v. North Carolina Textile Mfrs. Ass’n, 
59 N.C. App. 240, 296 S.E.2d 487 (1982), rev'd 
on other grounds, 309 N.C. 238, 306 S.E.2d 113 
(1983). 
Evidence as to Construction Work in 

Progress. — To require the utility company to 
introduce evidence with respect to every item 
comprising construction work in_ progress 
would be an exercise in futility. The burden of 
proof would be unduly and unnecessarily bur- 
densome and the rate-making process would 
become even more time consuming and difficult 
of administration. State ex rel. Utils. Comm’n v. 
North Carolina Textile Mfrs. Ass’n, 59 N.C. 
App. 240, 296 S.E.2d 487 (1982), rev’d on other 
grounds, 309 N.C. 238, 306 S.E.2d 113 (1983). 

Evidence that utility’s bond rating was in 
jeopardy of falling from an A rating to a BAA 
rating and that the inclusion of the additional 
construction work in progress was necessary to 

“stabilize” the company at its A rating level, 
along with other evidence, supported the Com-. 
mission’s finding that the inclusion of addi- 
tional construction work in progress was neces- 
sary to the utility’s financial stability. State ex 
rel. Utils. Comm’n v. Thornburg, 316 N.C. 238, 
342 S.E.2d 28 (1986). 
Evidence of whether the plant under 

construction will be completed within a 
reasonable time is pertinent to deciding if 
expenditures for such construction are reason- 
able and prudent. State ex rel. Utils. Comm’n v. 
Conservation Council, 312 N.C. 59, 320 S.E.2d 
679 (1984). 

While it is the better practice for the Com- 
mission to specifically find that the construc- 
tion will be completed within a reasonable 
time, the statute does not require it so long as. 
there is evidence in the record that the plant 
would be completed within a reasonable time. 
State ex rel. Utils. Comm’n v. Conservation 
Council, 312 N.C. 59, 320 S.E.2d 679 (1984). 

Inclusion of Facility in Another State 
Absent North Carolina Certificate of Au- 
thority. — The Commission acted within the 
limits of its authority when it included 
Catawba Unit 1, located in South Carolina, in 
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power company’s rate base, even though no 
North Carolina certificate of necessity had been 
obtained prior to beginning construction 
thereof. State ex rel. Utils. Comm’n v. 
Eddleman,: 320 -N.C. 344, 358 S.E.2d 339 
(1987). 

Inclusion of Ownership Interest in All 
Common Plant of Nuclear Power Station 
Held Proper. — The Commission acted within 
its authority when it included in power compa- 
ny’s rate base the company’s ownership interest 
in all of common plant of nuclear power station, 
despite argument that only half of the common 
plant should be associated with operating Unit 
1, and that the other half should be classified as 
construction work in progress consistent with 
the Commission’s treatment of not yet opera- 
tional Unit 2. State ex rel. Utils. Comm’n v. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 
Before 1977 amendment of subdivision 

(b)(1), utilities were not allowed to include 
construction work in progress (CWIP) in 
rate base. Instead, a utility would add to- 
gether all of the costs incurred by a project each 
year and multiply that by the allowance for 
funds used during construction (AFUDC) rate. 
The AFUDC rate is a rate of interest which 
represents as nearly as possible the actual cost 
of money used for construction. The figure that 
results from multiplying the costs times the 
AFUDC rate is capitalized annually until the 
plant comes into service and is then recovered 
along with the original costs of the plant. State 
ex rel. Utils. Comm’n v. Conservation Council, 

312 N.C. 59, 320 S.E.2d 679 (1984). 
Exclusion of Plant Under Construction. 

— A generating plant of a power company, 
half-completed at the end of the test period, or 
a half-completed line of telephone wire, cannot 
be deemed property “used in providing the 
service” “as of the end of the test period used in 
the hearing.” Neither can it be deemed property 
“useful” in rendering the service at that time. 
State ex rel. Utils. Comm’n v. Morgan, 278 N.C. 
235, 179 S.E.2d 419 (1971), decided prior to 
1977 amendment. 

It was error for the Commission to include in 
the rate base of a public utility the value of the 
plant under construction at the end of the test 
period, and to make a pro forma adjustment to 
revenues by adding to the actual revenue 
earned in the test period “interest charged to 
construction,” since the plant under construc- 
tion was not in operation at the end of the test 
period. State ex rel. Utils. Comm’n v. Morgan, 
278 N.C. 235, 179 S.E.2d 419 (1971), decided 
prior to 1977 amendment. 
A telephone plant under construction at the 

end of the test period is not property “used and 
useful” within the meaning of this section and 
is not to be included in the rate base. State ex 
rel. Utils. Comm’n v. General Tel. Co., 281 N.C. 

ART. 7. RATES OF PUBLIC UTILITIES §62-133 

318, 189 S.E.2d 705 (1972), decided prior to 

1977 amendment. 
Contributions in aid of utility construc- 

tion must be excluded from rate base. 
State ex rel. Utils. Comm’n v. Heater Util., Inc., 
288 N.C. 457, 219 S.E.2d 56 (1975), decided 
prior to 1977 amendment. 

The term “the public utility’s property used 
and useful ... in providing the service” in sub- 
division (b)(1) was not intended by the legisla- 
ture to include that portion of the utility plant 
in service represented by contributions made 
by the utility's patrons in aid of construction. 
State ex rel. Utils. Comm’n v. Heater Util., Inc., 
288 N.C. 457, 219 S.E.2d 56 (1975), decided 
prior to 1977 amendment. 

It makes no difference whether contributions 
to utility company were made initially by cus- 
tomers or by land development companies, or 
whether some of the latter were closely related 
to the utility company. The controlling factor is 
whether the utility company’s customers ulti- 
mately bore the cost of such contributions. 
State ex rel. Utils. Comm’n v. Heater Util., Inc., 
288 N.C. 457, 219 S.E.2d 56 (1975), decided 
prior to 1977 amendment. 
“Contribution” Correctly Excluded. — 

The Utilities Commission did not err in exclud- 
ing from the rate base of a water utility an 
amount representing the difference between 
the original cost of a water system constructed 
by the developers of a real estate subdivision 
and the price paid to such developers by the 
water utility, where the Commission found that 
such difference amounted to an indirect pay- 
ment from the customers to the utility through 
the purchase of their lots, which allowed the 
original owners to sell the water system to the 
utility for less than the probable cost of instal- 
lation. State ex rel. Utils. Comm’n v. Heater 
Util, Ine:,.288 N.C. 457,219 S.B:2d.56 (1975), 
decided prior to 1977 amendment. 
The Commission was not required to 

include a contributed plant in applicant’s 
fair value rate base. State ex rel. Utils. Comm’n 
v. Heater Util., Inc., 26 N.C. App. 404, 216 
S.E.2d 487, aff'd, 288 N.C. 457, 219 S.E.2d 56 
(1975), decided prior to 1977 amendment. 
When Addition to Plant May Be Added to 

Rate Base. — When the addition to plant is 
completed and put into service, the entire cost 
of it, including the cost of capital incurred in 
construction, is added to the rate base of the 
company. State ex rel. Utils. Comm’n v. Mor- 
gan, .278-N.C.« 235,179 »8.B:2d;.419- (1971); 
decided prior to 1977 amendment. 
Unnecessary Additions. — A utility may 

not justify an increase in its rates for service to 
its present customers by evidence of its present 

intent to build additions to its plant not reason- 
ably considered necessary for adequate service, 
including proper reserve capacity, by the end of 
the time needed for the completion of such 
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additions. State ex rel. Utils. Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

Value of franchise does not enter into 
computation of the utility’s rate base. 
State ex rel. Utils. Comm’n v. General Tel. Co., 
281 N.C. 318, 189 S.E.2d 705 (1972). 
The rate base should include working 

capital supplied by the company. State ex 
rel. Utils. Comm’n v. Morgan, 277 N.C. 255, 177 
S.E.2d 405 (1970), reaffirmed, 278 N.C. 235, 

179 S.E.2d 419 (1971). 
The utility's own funds reasonably invested 

in such materials and supplies and its cash 
funds reasonably so held for payment of oper- 
ating expenses, as they become payable, fall 
within the meaning of the term “property used 
and useful in providing the service,” and are a 
proper addition to the rate base on which the 
utility must be permitted to earn a fair rate of 
return. State ex rel. Utils. Comm’n v. VEPCO, 
285 N.C. 398, 206 S.E.2d 283 (1974). 
But such rate base should not include 

funds supplied by customers. State ex rel. 
Utils. Comm’n v. Morgan, 277 N.C. 255, 177 
S.E.2d 405 (1970), reaffirmed, 278 N.C. 235, 
179 S.E.2d:419 (1971), 
As funds collected from customers and 

used by utility as working capital are not 
“the public utility’s property” within the 
meaning of subsection (b)(1). State ex rel. Utils. 

Comm'n v. VEPCO, 285 N.C. 398, 206 S.E.2d 
283 (1974). 

The utility is not entitled to include in its rate 
base funds which it has not provided but which 
it has been permitted to collect from its custom- 
ers for the purpose of paying expenses at some 
future time and which it actually uses as work- 
ing capital in the meantime. State ex rel. Utils. 
Comm'n v. VEPCO, 285 N.C. 398, 206 S.E.2d 
283 (1974). 
Overcharge to Investment Does Not Di- 

rectly Affect Rate Base. — Only those pur- 
chases for operating materials and supplies, 
including current maintenance, are chargeable 
to operating expense, and purchases for plant 
construction go into an account for investment 
in plant, not to operating expense, so that an 
overcharge, if any, to investment in plant does 
not affect the net operating income. While such 
overcharge would improperly add to the ac- 
count for original cost of the plant, which is an 
item to be considered in computing the rate 
base, it actually would not affect the rate base 
directly, since the rate base is the fair value of 
the plant, not the cost of it. State ex rel: Utils. 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970), reaffirmed, 278 N.C. 235, 179 
S.E.2d 419 (1971). 
Acceptance by Commission of “book val- 

ue” or “cost less depreciation” as rate base 
is in conflict with the standard prescribed 
in the statute. The conclusion is inescapable 
that by accepting the book value as the rate 
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base, it necessarily excluded consideration of 
present cost of replacement and all other fac- 
tors from effective consideration. State ex rel. 
Utils. Comm’n v. State, 239 N.C. 333, 80 S.E.2d 

133 (1954). 
Costs are presumed to be reasonable 

unless challenged. State ex rel. Utils. 
Comm’n v. Conservation Council, 312 N.C. 59, 

320 S.E.2d 679 (1984). 
Excess of Fair Value over Original Cost 

Less Depreciation to Be Included in Rate 
Base. — This section contemplates that the 
excess of “fair value,” ascertained by the Com- 
mission, over and above the original cost, less 
depreciation, shall be included in the rate base 
of the utility, just as if it were a realized profit 
invested in additional property used and useful 
in rendering service to the public. State ex rel. 
Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972); State ex rel. Utils. 
Comm’n v. Duke Power Co., 285 N.C. 377, 206 

S.E.2d 269 (1974). 
Excess of Fair Value over Total Capital 

of Company. — The excess of “fair value” over 
the actual total capital of the company (debt 
capital, plus capital stock, plus actual surplus) 
is to be added to the equity component of the 
capital structure for the purpose of fixing rates 
under this section. State ex rel. Utils. Comm’n 
v. General Tel. Co., 281 N.C. 318, 189 S.E.2d 
10D 41972). 
The Commission may reduce a utility’s 

rate base by increasing its accumulated 
depreciation account as an offset to a pro 
forma adjustment by the utility in the same 
amount to depreciation expense. State ex rel. 
Utils. Comm’n v. Duke Power Co., 305 N.C. 1, 
287 S.E.2d 786 (1982). 

B. Fair Value. 

Commission Must Consider Require- 
ments of Section in Arriving at Fair Value 
of Property. — In arriving at the fair value of 
a public utility’s property used and useful in 
providing the service rendered to its customers, 
the Commission is charged with the duty to 
consider the requirements set forth in this 
section, as well as other relevant factors. State 
ex rel. N.C. Utils. Comm’n v. Westco Tel. Co., 

266 N.C. 450, 146 S.E.2d 487 (1966). 
“Minimal Consideration” Inadequate. — 

The Commission may not brush aside one of the 
prescribed indicators of original cost and re- 
placement cost by giving it “minimal consider- 
ation.” State ex rel. Utils. Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 
Neither the Commission nor the Su- 

preme Court may evade the mandate of 
this section by determining the number of 
dollars which would be a fair return on the 
original cost, depreciated, and then simply 
translating that amount into a percentage of 
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“fair value.” State ex rel. Utils. Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 
Meaning of “Value.” — The term “value” in 

this section does not refer to the original or the 
replacement cost of the property or to the 
exchange or sales price it would command, as 
used or secondhand property, on the market. It 
has reference to the value of the property 
actually in use, serving its purpose as a part of 
a composite public utility, earning an income 
for its owner. State ex rel. Utils. Comm’n v. 
State, 239 N.C. 333, 80 S.E.2d 133 (1954). 

Value is not the price for which the property 
could be sold as used or secondhand property. It 
is not the sale or exchange value of the entire 
business as a going concern. It is not the same 
as the fair value to be awarded by a jury ina 
condemnation case. The concept of “fair value,” 
as used with reference to a public utility’s rate 
base, is unique to rate making. State ex rel. 
Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972). 
Necessity for Determining Fair Value of 

Utility’s Property. — The first step prescribed 
by subsection (b)(1), that of ascertaining the 
fair value of the public utility’s property used 
and useful in providing the service rendered to 
the public within this State, becomes of critical 
importance in the rate-making process, for only 
after the determination of this rate base can 
judgment be intelligently exercised fixing the 
rate of return which the utility is entitled to 
receive on the fair value of its property and 
fixing rates to be charged by the utility which 
are fair both to the public utility and to the 
consumer. State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 
(1971), modified and aff’d, 281 N.C. 318, 189 
S.E.2d 705 (1972). 

Factors to Be Considered in Determin- 
ing Fair Value. — This section contemplates a 
weighing of (1) the reasonable original cost, less 
depreciation, (2) the replacement cost, which 
may be determined by trending such reason- 
able depreciated cost to current cost levels or by 
any other reasonable method, and (3) any other 
relevant factor, by the Commission in the exer- 
cise of its own expert judgment in determining 
“fair value.” State ex rel. Utils. Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 

This section contemplates that, normally, the 
Commission will ascertain the “fair value” of 
the properties at a point somewhere between 
the original cost, less depreciation, and the cost 
of replacement new, less depreciation. The 
Commission has the duty to weigh these evi- 
dences of “fair value” and may not disregard 
either, or brush either aside. State ex rel. Utils. 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972). 

Fair Value Not Ascertainable by Mathe- 
matical Formula. — “Replacement cost” and 

ART. 7. RATES OF PUBLIC UTILITIES §62-133 

“fair value” are not synonymous. Nor is “fair 
value” an arithmetical average of original cost 
and replacement cost, less depreciation, nor is 
it to be ascertained by the application of any 
mathematical formula. State ex rel. Utils. 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972); State ex rel. Utils. Comm’n 
v. City of Durham, 282 N.C. 308, 193 S.E.2d 95 
(1972). 
Neither original cost, depreciated, nor 

replacement cost, depreciated is the mea- 
sure of “fair value.” They are indicators of 
“fair value” and their respective weights are to 
be determined by the Commission in its expert 
judgment. State ex rel. Utils. Comm’n v. 
VEPCO, 285 N.C. 398, 206 S.E.2d 283 (1974). 
Balancing of Factors by Commission in 

Determining Fair Value. — Having made 
properly supported findings, it is for the Com- 
mission, not the reviewing court, to determine, 
in its expert discretion and by the use of “bal- 
anced scales,” the relative weights to be given 
these several factors in ascertaining the ulti- 
mate fact of “fair value.” State ex rel. Utils. 
Comm'n v. Southern Bell Tel. & Tel. Co., 15 
N.C. App. 41, 189 S.E.2d 777 (1972). 

It is the clear intent of subsection (b)(1) that 
the Commission, in considering the indicators 
of “fair value” which themselves are supported 
by competent and substantial evidence, shall 
use its own expert judgment as to the credibil- 
ity of the evidence in the record and as to the 
weight to be given to it. State ex rel. Utils. 
Comm’n v. Duke Power Co., 285 N.C. 377, 206 
S.E.2d 269 (1974). 
Necessity That Commission Review 

Management Decisions. — Review of man- 
agement decisions by the Utilities Commission 
in a general rate case is not only entirely 
appropriate but even necessary, for poorly 
maintained equipment justifies a subtraction 
from both the original cost and the reproduc- 
tion cost of existing plant before weighing these 
factors in ascertaining the present “fair value” 
rate base of the utility’s properties as required 
by this section. State ex rel. Utils. Comm’n v. 
VEPCO, 48 N.C. App. 453, 269 S.E.2d 657, cert. 
denied, 301 N.C. 531, 273 S.E.2d 462 (1980). 

Effect of Improper Plant Engineering 
and Maintenance. — Neither the original 
cost nor the reproduction cost may properly be 
taken as the present fair value of telephone 
properties which were improperly engineered, 
have not been properly maintained, and are 
consequently in need of extensive rehabilita- 
tion. State ex rel. Utils. Comm’n v. Morgan, 277 
N.C. 255, 177 S.E.2d 405 (1970), reaffirmed, 
278 N.C. 235,179 S.E.2d 419 (1971). 

The fact that a plant or a unit thereof is not 
well adapted to, or is inappropriate for, its 
present and/or reasonably to be anticipated 
future use tends materially to reduce its value 
below its reproduction new cost. One of the 
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forms of inappropriateness is inappropriate en- 
gineering layout. State ex rel. Utils. Comm’n v. 
General Tel. Co., 21 N.C. App. 408, 204 S.E.2d 
529, rev'd on other grounds, 285 N.C. 671, 208 
S.E.2d 681 (1974). 
The fair value of a new addition, when 

completed and in service, would almost cer- 
tainly be found to be its total cost and, thereaf- 
ter, would be found by considering such cost 
and the reproduction, or trended, cost, includ- 
ing interest during construction. State ex rel. 
Utils. Comm’n v. Morgan, 278 N.C. 235, 179 
S.E.2d 419 (1971). 
Method of Taking Inflation and Rising 

Cost of Plant Additions into Account. — An 
accepted method of taking inflation and rising 
cost of plant additions into account in rate 
making is to fix rates for service sufficient, 
presently, to bring to the company a rate of 
return, on its present rate base, slightly in 
excess of that which is necessary to meet the 
test of reasonableness. State ex rel. Utils. 
Comm’n v. Morgan, 278 N.C. 235, 179 S.E.2d 
419 (1971). 
Weight of Trended Cost Evidence. — In 

times of increased construction costs and de- 
creased dollar value, trended cost evidence de- 
serves weight in proportion to the accuracy of 
the tests and their intelligent application. State 
ex rel. Utils. Comm’n v. Lee Tel. Co., 263 N.C. 
702, 140 S.E.2d 319 (1965); State ex rel. Utils. 
Comm’n v. General Tel. Co., 12 N.C. App. 598, 
184 S.E.2d 526 (1971), modified and aff’d, 281 
N.C. 318, 189 S.E.2d 705 (1972). 

Trended cost is useful only when it becomes 
necessary to fix the present value of facilities 
constructed when the cost was low and replace- 
ment has become expensive. State ex rel. Utils. 
Comm'n v. Lee Tel. Co., 263 N.C. 702, 140 
S.E.2d 319 (1965). 
Trended Cost Evidence Useful But Not 

Conclusive. — The trended cost takes into 
account the type of facility, its age, its original 
and replacement cost, terrain, location, its 
probable useful life, and other factors. Such 
evidence is not conclusive, but it does appear to 
be a useful guide in determining value of facil- 
ities. State ex. rel. Utils. Comm’n v. Lee Tel. 
Co., 263 N.C. 702, 140 S.E.2d 319 (1965). 

“Fair value” does not cover money stu- 
pidly, extravagantly, or corruptly spent 
and if a utility has been seriously overbuilt, or 
its promoters have been seriously overpaid, the 
law does not intend that its customers shall be 
saddled with the payment of interest on money 
that was thrown away. State ex rel. Utils. 
Comm'n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970), reaffirmed, 278 N.C. 235, 179 
S.E.2d 419 (1971). 
And a utility may not inflate its rate base 

by extravagance in purchasing equipment or 
constructing its plant. In this connection, it is 
immaterial whether: such extravagance is due 
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to careless improvidence or willful payment of 
exorbitant prices to an affiliate. On the other 
hand, the management of the business of a 
public utility, including the fixing of the prices 
which it pays for the construction and equip- 
ment of its plant and for its maintenance and 
operation, rests with its board of directors in 
the absence of clear mismanagement or abuse 
of discretion. State ex rel. Utils. Comm’n vy. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972): 

Credibility and weight of evidence in 
determination of “fair value” is for the 
Commission, not for a court, to determine. 
State ex rel. Utils. Comm’n v. Duke Power Co., 
285 N.C. 398, 206 S.E.2d 283 (1974). . 

It is not the meaning of subsection (b)(1) that, 
in the absence of expert opinion testimony as to 
the weight to be given the respective indicators 
of “fair value,” the Commission must give them 
equal weight and find “fair value” by the mere 
striking of an arithmetic average of the indica- 
tors. State ex rel. Utils. Comm’n v. Duke Power 
Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 
Having made findings of the original cost less 

depreciation and replacement cost less depreci- 
ation, the weight to be given those figures in 
reaching the ultimate finding of fair value is to 
be determined by the Commission, not by the 
reviewing court. State ex rel. Utils. Comm’n v. 
City of Durham, 282 N.C. 308, 193 S.E.2d 95 

(LOT 2); 
The Commission is not required to ac- 

cept expert witness’ opinion as to the 
weight to be given the original cost and 
replacement cost increments of fair value, even 
though there be no contrary expert testimony. 
State ex rel. Utils. Comm’n v. VEPCO, 285 N.C. 
398, 206 S.E.2d 283 (1974). 

This section does require expert testimony as 
to the weight which the Commissioner should 
give to original cost and to replacement cost 
factors in carrying out its mandate to “consid- 
er” these indicators of “fair value.” State ex rel. 
Utils. Comm’n v. Duke Power Co., 285 N.C. 377, 
206 S.E.2d 269 (1974). 
Reviewing court may not properly dis- 

turb an order of the Commission merely 
because it would have given different 
weight to each of the indicators of “fair value.” 
State ex rel. Utils. Comm’n v. Duke Power Co., 
285 N.C. 377, 206 S.E.2d 269 (1974); State ex 
rel. Utils. Comm’n v. Mebane Home Tel. Co., 35 
N.C. App. 588, 242 S.E.2d 165 (1978), aff’d, 298 
N.C. 162, 257 S.E.2d 623 (1979). 
A reviewing court may not set aside the 

Commission’s determination of “fair value” 
merely because the court would have given the 
respective elements different weights and 
would, therefore, have arrived at a different 
“fair value.” State ex rel. Utils. Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972); State ex rel. Utils. Comm’n v. Southern 
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Bell Tel. & Tel. Co., 15 N.C. App. 41, 189 S.E.2d 
IVT(A9T2). 
A finding of “fair value” by the Commis- 

sion is not rendered immune to judicial 
review by Commission’s declaration that, 
in reaching such finding, it followed no formula. 
State ex rel. Utils. Comm’n v. General Tel. Co., 
281 N.C. 318, 189 S.E.2d 705 (1972). 
The mere recital by the Commission 

that it has considered all of the factors 
prescribed by this section in arriving at its 
ascertainment of “fair value” does not preclude 
the reviewing court from setting aside the find- 
ing of “fair value” where the record discloses 
that the Commission in fact failed to do so. 
State ex rel. Utils. Comm’n v. General Tel. Co., 

281 N.C. 318, 189 S.E.2d 705 (1972); State ex 
rel. Utils. Comm’n v. Southern Bell Tel. & Tel. 
UCo.,.15 N.C. App. 41, 189 S.E.2d 777 (1972). 
When Commission’s Finding of Fair 

Value May Be Set Aside. — The determina- 
tion of the weight to be given each factor in its 
ascertainment of “fair value” is for the Commis- 
sion, not the reviewing court. But if it is clear 
from the record that the Commission reached 
its finding of “fair value” by disregarding or 
giving minimal consideration to one of the 
enumerated factors, its finding of the ultimate 
fact of “fair value” may be set aside by the court 
on the ground of error of law in such 
ascertainment. Similarly, the finding of “fair 
value” may be set aside by the reviewing court 
if it clearly appears that the Commission has 
made its determination thereof by giving 
weight to a factor as to which there is no 
substantial evidence in the record, and likewise 
where the order of the Commission shows that 
it reached its determination of “fair value” by 
considering unspecified facts other than origi- 
nal cost and replacement cost depreciated. 
State ex rel. Utils. Comm’n v. General Tel. Co., 
281 N.C. 318, 189 S.E.2d 705 (1972). 
Determination of Fair Value Upheld. — 

There was no reversible error in the Commis- 
sion’s determination that the fair value of the 
power company’s properties, exclusive of the 
allowance for working capital, should be deter- 
mined by giving a weighting of one third to 
replacement cost, depreciated, and two-thirds 
weighting to original cost, depreciated. State ex 
rel. Utils. Comm’n v. VEPCO, 285 N.C. 398, 206 
S.E.2d 283 (1974). 

C. Original Cost. 

In fixing fair value, original cost is an 
item to be considered. State ex rel. Utils. 
Comm'n v. Public Serv. Co. of N.C., Inc., 257 
N.C. 233, 125 S.E.2d 457 (1962). 

But Is Only One Factor. — The establish- 
ment of the reasonable original cost of the 
property, as referred to in subsection (b)(1), is of 
significance only because reasonable original 
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cost is one of several figures and factors which 
the statute requires the Commission to con- 
sider in arriving at fair value. State ex rel. 
Utils. Comm’n v. General Tel. Co., 12 N.C. App. 
598, 184 S.E.2d 526 (1971), modified and aff'd, 
281 N.C. 318, 189 S.E.2d 705 (1972). 

Ordinarily, Price Actually Paid Is Con- 
sidered Reasonable Original Cost. — 
Where a public utility’s property has been pur- 
chased from a stranger, ordinarily the price 
actually paid by the utility would be considered 
its reasonable costs, though it would not neces- 
sarily be so. Even in such a case the Commis- 
sion may find that the management of the 
utility acted improvidently or carelessly and 
paid a price greater than reasonable. State ex 
rel. Utils. Comm’n v. General Tel. Co., 12 N.C. 
App. 598, 184 S.E.2d 526 (1971), modified and 
aff’d, 281 N.C. 318, 189 S.E.2d 705 (1972). 
Determining Reasonable Original Cost 

of Property Sold to Utility by Affiliated 
Corporation. — In determining the rate base, 
the fact that equipment or services are sold to 
the utility by an affiliated corporation does not 
alter the ultimate question for the Commission. 
That question is whether the prices paid by the 
utility are reasonable and, therefore, reflect the 
“reasonable original cost” of the properties. The 
only effect of the affiliation between the utility 
and its supplier is that such relationship calls 
for a close scrutiny by the Commission of the 
price paid by the utility. State ex rel. Utils. 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972). 

For purposes of determining a utilities rate 
base, when considering a purchase made from 
an affiliated company, the bargaining is not at 
arm’s length and when the transaction is called 
in question, the burden is upon the utility to 
show that the price it paid was reasonable. 
State ex rel. Utils. Comm’n v. General Tel. Co., 
281 N.C. 318, 189 S.E.2d 705 (1972). 

In cases in which a substantial portion of a 
utility's property was acquired by purchase 
from an affiliated company, it becomes obliga- 
tory upon the Commission to scrutinize the 
prices paid and, to the extent it finds such 
prices unreasonable, to make adjustments in 
the utility’s figures accordingly. This is all the 
more true where the affiliated supplier so dom- 
inates the market that its pricing policies may 
not be sufficiently controlled by normal compe- 
tition. State ex rel. Utils. Comm’n v. General 
Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 
(1971), modified and aff’d, 281 N.C. 318, 189 
S.E.2d 705 (1972). 
Where the prices paid by a telephone com- 

pany to an affiliated manufacturing company 
are the same as those which the manufacturing 
company charges other affiliated companies to 
which it makes a majority of its sales, the 
Utilities Commission could properly determine 
the reasonableness of the prices charged by the 
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manufacturing company by comparing its rate 
of return on common equity with the rates of 
return experienced by other manufacturing 
companies operating in similar fields. State ex 
rel. Utils. Comm’n v. General Tel. Co., 12 N.C. 
App. 598, 184 S.E.2d 526 (1971), modified and 
aff’d, 281 N.C. 318, 189 S.E.2d 705 (1972). 

D. Replacement Cost. 

Necessity of Finding Replacement Cost. 
— Without a finding by the Commission of the 
replacement cost of a public utility’s properties 
“used and useful in providing the service,” the 

Commission’s finding of “fair value” was af- 
fected by an error of law and, consequently, its 
finding of a fair rate of return on such “fair 
value” was so affected and was premature. 
State ex rel. Utils. Comm’n v. General Tel. Co., 
281 N.C. 318, 189 S.E.2d 705 (1972). 

While the consideration or weight to be given 
replacement cost, depreciated, in ascertaining 
“fair value” rests in the sound discretion of the 
Commission, the reviewing court cannot satis- 
factorily determine whether the Commission 
considered or weighed this element at all, or 
merely gave it minimal consideration, unless 
the Commission sets forth what it found this 
element to be. State ex rel. Utils. Comm’n v. 
General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 

Clo72): 
Discounting Replacement Cost for De- 

preciation. — In determining “fair value,” the 
Commission may discount the replacement cost 
new by the same percentage as that indicated 
by the total accumulated depreciation in arriv- 
ing at the replacement cost factor, or, if there is 
evidence to support such a finding, may dis- 
count replacement cost new by a greater or a 
smaller amount on account of depreciation, 
including obsolescence. State ex rel. Utils. 
Comm’n v. General Tel. Co., 281 N.C. 318, 189 
S.E.2d 705 (1972). 

It is for the Commission to determine 
what weight to give to evidence as to 
replacement cost. State ex rel. Utils. Comm’n 
v. General Tel. Co., 12 N.C. App. 598, 184 
S.H.2d 526 (1971), modified and aff’d, 281 N.C. 
318, 189 S.E.2d 705 (1972). 

Fair Value Usually Less Than Recon- 
struction Cost. — Ordinarily, the fair value of 
a utility's property is found to be less than the 
reconstruction cost of the property. State ex rel. 
Utils. Comm’n v. City of Durham, 282 N.C. 308, 
193 S.E.2d 95 (1972). 
Fair Value Cannot Exceed Present Cost 

of Constructing Substitute. — The present 
“fair value” of a utility system of generating 
plants, transmission lines and distribution 
lines cannot exceed the present cost of con- 
structing a substitute system of modern design, 
capable of generating and distributing the 
same quantity of power at less operating ex- 
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pense. State ex rel. Utils. Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

V. OPERATING EXPENSES AND 
WORKING CAPITAL. 

Reasonable Operating Expenses Must 
Be Ascertained. — In fixing rates to be 
charged by the public utility, the Commission is 
directed to ascertain, among other things, the 
public utility’s reasonable operating expenses. 
State ex rel. Utils. Comm’n v. North Carolina 
Consumers Council, Inc., 18 N.C. App. 717, 198 
S.E.2d 98, cert. denied, 284 N.C. 124, 199 
S.E.2d 663 (1973). 
Term to Be Liberally Interpreted and 

Applied. — When a narrow construction of the 
operating expense element of a regulatory act 
would frustrate the purposes of the act, the 
term should be liberally interpreted and ap- 
plied. State ex rel. Utils. Comm’n v. Edmisten, 
294 N.C. 598, 242 S.E.2d 862 (1978). 
A restrictive interpretation of the oper- 

ating expense element of the rate-making 
formula would severely limit the ability of the 
Commission to act in the best interest of the 
consuming public in emergency situations. 
State ex rel. Utils. Comm’n v. Edmisten, 294 
N.C. 598, 242 S.E.2d 862 (1978). 

Cost of collecting past-due accounts is 
an operating expense. State ex rel. Utils. 
Comm’n v. North Carolina Consumers Council, 

Inc., 18 N.C. App. 717, 198 S.E.2d 98 (1973). 
Cancellation Costs as Operating Ex- 

pense. — There was no error in the Commis- 
sion’s authorization for utility to amortize costs 
associated with abandoned construction of nu- 
clear power plant as operating expenses for 
rate making purposes; this action was within 
the commission’s power and supported by com- 
petent, material, and substantial evidence. 
State ex rel. Utils. Comm’n v. Thornburg, 325 
N.C. 463, 385 S.E.2d 451 (1989). 

Costs Held to Be Cancellation Costs. — 
Costs of the additional burden assured by one 
unit at nuclear power plant in anticipation of 
reducing the costs of the remaining three units, 
which were later cancelled, should have been 
treated as cancellation costs of the abandoned 
units, to be recovered as operating expenses 
through amortization. State ex rel. Utils. 
Comm’n v. Thornburg, 325 N.C. 484, 385 S.E.2d 
463 (1989). 
Tracking Rate Increases as Operating 

Expenses. — Tracking rate increases, de- 
signed to recover the reasonable costs of ap- 
proved exploration projects, must be said to be 
operating expenses, if practical effect is to be 
given to this chapter, where the Commission 
has found that if no new supply source were 
obtained, the utilities would be unable to sup- 
ply adequate service to their customers. State 
ex rel. Utils. Comm’n v. Edmisten, 294 N.C. 
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598, 242 S.E.2d 862 (1978). 
Cost of Service Calculation. — The Utili- 

ties Commission’s ultimate conclusion that the 
peak and average cost-of-service methodology 
more properly allocates fixed costs between 
annual use and peak day utilization of the 
facilities than does the peak responsibility 
method or the imputed load factor method was 
supported by sufficient findings and competent, 
material and substantial evidence. State ex rel. 
Utilities Comm’n v. Carolina Util. Customers 
Ass’n, 351 N.C. 223, 524 S.E.2d 10 (2000). 

As to constitutionality of permitting 
utilities to recover excess costs of explora- 
tion ventures through tracking rate in- 
creases, see State ex rel. Utils. Comm’n v. 
Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978). 
Error to Add Interest Charged to Con- 

struction to Operating Revenue. — It was 
error for the Commission to add to the compa- 
ny’s operating revenue for the best period in- 
terest charged to construction during the test 
period. State ex rel. Utils. Comm’n v. Morgan, 
278 N.C. 235, 179 S.E.2d 419 (1971). 
“Depreciation” Defined. — Broadly speak- 

ing, depreciation is the loss not restored by 
current maintenance which is due to all the 
factors causing the ultimate retirement of the 
property. While property remains in the plant, 
the estimated depreciation rate is applied to 
the book cost and the resulting amounts are 
charged currently as expenses of operation. 
State ex rel. Utils. Comm’n v. State, 239 N.C. 

333, 80 S.E.2d 133 (1954). 
Depreciation Deductions. — For rate- 

making purposes a public utility is allowed to 
deduct annually, as an operating expense, so 
much of its capital investment as is actually 
consumed during the current year in rendering 
the service required of it. But the cost repre- 
sents the amount of the investment, and it is 
the actual cost, not theretofore recouped by 
depreciation deductions, that must constitute 
the base for this allowance. State ex rel. Utils. 
Comm'n v. State, 239 N.C. 333, 80 S.E.2d 133 
(1954); State ex rel. Utils. Comm’n v. Heater 
Util., Inc., 288 N.C. 457, 219 S.E.2d 56 (1975). 

In establishing rates a public utility is enti- 
tled to deduct each year as an operating ex- 
pense only such depreciation as represents the 
investment currently consumed and not pro- 
vided against by maintenance. Thus the integ- 
rity of the investment is maintained, and this is 
all the utility has a right to demand. The rate 
should be fixed, as near as may be, so that it 
will extend over the usable life of the property 
being depreciated. Otherwise the allowance 
will be unjust either to the utility or to the 
public. State ex rel. Utils. Comm’n v. State, 239 
N.C. 3338, 80 S.E.2d 133 (1954). 
The purpose of an annual allowance for 

depreciation and the resulting accumulation 
of a depreciation reserve is not, as is sometimes 
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erroneously supposed, to provide the utility 
with a fund by which it may purchase a replace- 
ment for the property when it is worn out. The 
purpose of the allowance is to enable the utility 
to recover the cost of such property to it. State 
ex rel. Utils. Comm’n v. Heater Util., Inc., 288 
N.C. 457, 219 S.E.2d 56 (1975). 
The rate of depreciation allowed by the 

federal government for income tax pur- 
poses is not necessarily the proper rate to 
be allowed for rate-making purposes. Indeed, 
for rate-making purposes it would ordinarily be 
excessive, especially in respect to buildings and 
like permanent improvements. State ex rel. 
Utils. Comm’n v. State, 239 N.C. 333, 80 S.E.2d 
133 (1954). 
Depreciation Based on Original Cost. — 

Subdivision (b)(3) clearly directs that the an- 
nual allowance for depreciation of durable 
properties, such as a pipeline, be based upon 
the original cost of the property to the utility 
and not upon either its current fair value or the 
cost of installation borne by a former owner, 
such as the real estate developers in the 
present case. State ex rel. Utils. Comm’n v. 
Heater Util., Inc., 288 N.C. 457, 219 S.E.2d 56 

(1975). 
An instruction that the current rather than 

the cost value of capital investment shall be 
used as the basis for estimating depreciation 
allowances is incorrect. State ex rel. Utils. 
Comm’n v. State, 239 N.C. 333, 80 S.E.2d 133 

(1954). 
Using Property Which Has Been Fully 

Depreciated for Other Purposes. — It 
would be unfair to a utility not to take into 
consideration the present fair value of property 
now in use but which has been fully depreciated 
for other purposes. On the other hand, if the 
rate of depreciation allowed for rate-making 
purposes is in excess of the investment cur- 
rently consumed, over and above maintenance 
costs, it is unfair to the public, for then the 
company is permitted to recover annually a 
part of its investment which is not currently 
consumed. State ex rel. Utils. Comm’n v. State, 
239 N.C. 333, 80 S.E.2d 133 (1954). 
Transactions Between Utilities and Af- 

filiated Supply Companies. — It is the duty 
of the Commission to look closely at transac- 
tions between utility operating companies and 
affiliated supply companies to be sure that the 
public is not required to pay rates based on 
excessive costs resulting from excessive profits 
earned by an unregulated supplier. State ex rel. 
Utils. Comm'n v. Morgan, 7 N.C. App. 576, 173 
S.E.2d 479, rev'd on other grounds, 277 N.C. 
255, 177 S.E.2d 405 (1970), reaffirmed, 278 
N.C. 235, 179 S.E.2d 419 (1971). 
The financial condition of a public util- 

ity and the demand for its bonds and 
securities which affect its capacity to compete 
on the open market for additional equity and 
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debt capital are ordinarily material consider- 
ations in fixing rates. But these factors are of 
little moment where the applicant has avail- 
able at all times a fund provided by its parent 
company from which it may borrow at will for 
needed improvements or enlargements. What it 
has to pay for its borrowings from this fund is of 
more importance. These are some of the “other 
facts” the statute requires the Commission to 
consider. State ex rel. Utils. Comm’n v. State, 
239 N.C.'333, 80 S.E:2d 133 (1954). 

Capital Investment Determined as of 
Time Rates Are Effective. — Where a utility 
is currently investing large amounts of capital 

in expansion, the Utility Commission should 
determine the capital invested as of the time 
the rates fixed by it are to be effective, rather 
than the average net investment of the utility 
for the entire test year, since the rates fixed are 
prospective. State ex rel. N.C. Utils. Comm’n v. 
Piedmont Natural Gas Co., 254 N.C. 536, 119 
S.E.2d 469 (1961). 
Large Sum of Money on Hand for Work- 

ing Capital. — When, in fixing rates which 
will produce a fair return on the investment of 
a utility, it is made to appear that it has on 
hand continuously a large sum of money it is 
using as working capital and to pay current 
bills for materials and supplies, that fact must 
be taken into consideration. And if the fund on 
hand is sufficient, no additional sum should be 
allowed at the expense of the public. State ex 
rel. Utils. Comm’n vy. State, 239 N.C. 333, 80 
S.E.2d 133 (1954). 
Where a public utility uses, for operat- 

ing capital, moneys collected by it in taxes 
for the federal government which it is not 
required to pay to the federal government until 
a later date, the Utilities Commission should 
take such capital into consideration in fixing 
rates, which action is neither a condemnation 

nor a condonement of the practice. State ex rel. 
Utils. Comm’n v. State, 239 N.C. 333, 80 S.E.2d 
133 (1954). 

Advance Billing Not Creditable to Work- 
ing Capital Requirements. — In determin- 
ing the local rates for a telephone company, the 
amounts paid to the company by its customers 
as a result of the company’s practice of billing 
the customers one month in advance are not 
creditable to the company’s working capital 
requirements. State ex rel. Utils. Comm’n v. 
Morgan, 277 N.C. 255, 177 S.E.2d 405 (1970), 
reaffirmed, 278 N.C. 235, 179 S.E.2d 419 
(1971). 
Income Produced by Increase of Facili- 

ties. — In fixing the rate for a telephone 
company, the Utilities Commission must take 
into consideration the net income to be pro- 
duced by the increase in the number of tele- 
phones in service at the end of any test period 
adopted by the Commission. State ex rel. Utils. 
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Comm’n vy. State, 239 N.C. 333, 80 S.E.2d 133 
(1954). 
Exclusion of Expenditures Relating to 

Unsuccessful Expansion Attempt. — The 
Commission’s conclusion that expenditures re- 
lated to utility's unsuccessful attempt to ex- 
pand its service area should be excluded from 
its cost of service was supported by substantial 
evidence and was neither arbitrary nor capri- 
cious. State ex rel. Utils. Comm’n v. Public 
Staff, 317 N.C. 26, 343 S.E.2d 898 (1986). 
Contractual Buy-Back Costs. — The Com- 

mission properly classified contractual buy- 
back costs of power company as operating ex- 
penses. State ex rel. Utils. Comm’n v. 
Eddleman, 320 N.C. 344, 358 S.E.2d 339 
(1987). 

VI. RATE OF RETURN. 

Rate of Return Defined. — The “rate of 
return” is a percentage which the North Caro- 
lina Utilities Commission concludes should be 
earned on the rate base. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 323 

N.C. 238, 372 S.E.2d 692 (1988). 
The overall rate of return is a percentage 

which the Commission concludes the utility 
should be permitted to earn on its rate base, 
which is the cost of the utility’s property used 
and useful in providing service to the public. 
The rate of return percentage is calculated by 
subtracting from the utility’s revenues its cost 
of service and dividing the difference by the 
rate base. State ex rel. Util. Comm’n v. Carolina 
Util. Customers Ass’n, 328 N.C. 37, 399 S.E.2d 
98 (1991). 
Commission to Determine Fair Rate of 

Return. — It is for the Commission, not for the 
Supreme Court, to determine what is a fair rate 
of return. State ex rel. Utils. Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974); 
State ex rel. Utils. Comm’n v. VEPCO, 285 N.C. 
398, 206 S.E.2d 283 (1974); State ex rel. Utils. 
Comm'n v. Duke Power Co., 305 N.C. 1, 287 
S.E.2d 786 (1982). 
Determination of Rate of Return. — De- 

termining the effective rate of return for a 
particular North Carolina Natural Gas Corpo- 
ration (NCNG) customer class involves a math- 
ematical computation containing several com- 
ponents. The computation must be performed 
after the fact by utilizing the financial informa- 
tion for a given test year with adjustments 
made for any subsequent increase in rates. 
There are in the computation three basic com- 
ponents which must be ascertained. First, an 
allocation must be made to determine the por- 
tion of the total rate base applicable to each 
customer class. Likewise an allocation must be 
made to determine the cost of service or oper- 
ating expenses applicable to each customer 
class. Finally, the revenues NCNG collected 
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from each customer class for the test period, 
adjusted for any subsequent increase in rates, 
must also be determined. State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 323 
N.C. 238, 372 S.E.2d 692 (1988). 

The formula for determining the rate of re- 
turn for each customer class is as follows: 
Operating revenues less cost of service (operat- 
ing expenses and taxes) divided by the rate 
base equals the rate of return. Thus, the rate of 
return for any particular customer class varies 
inversely with the amount of the rate base and 
the amount of the cost of service, and directly 
with the amount of the revenues, allocated to 

that customer class. State ex rel. Utils. Comm’n 
v. Carolina Util. Customers Ass’n, 323 N.C. 238, 
372 S.E.2d 692 (1988). 
Consideration of Factors Held Proper. 

— With regard to investor risk, it was not 
improper for the Commission to consider the 
fact that a natural gas supply company was a 
“small but efficient and well managed natural 
gas utility.” State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 323 N.C. 
481, 374 S.E.2d 361 (1988). 

The law permits the Commission to consider 
both size and management in assessing inves- 
tor risk insofar as such risk may bear on an 
appropriate return on equity capital; a utility’s 
small size may increase investor risk and jus- 
tify a higher return. State ex rel. Utils. Comm’n 
v. Public Staff-North Carolina Utils. Comm’n, 

323 N.C. 481, 374 S.E.2d 361 (1988). 
While efficient management should not jus- 

tify a higher common equity rate of return, it is 
appropriate for the Commission to consider 
good management as a factor which reduces 
investor risk and militates in favor of a lower 
return on equity capital. State ex rel. Utils. 
Comm'n v. Public Staff-North Carolina Utils. 
Comm’n, 323 N.C. 481, 374 S.E.2d 361 (1988). 
Commission could properly consider in- 

creased risk to investors caused by the possible 
loss of customers who may switch to alternative 
fuels in its determination of the common equity 
rate of return for a natural gas supply company. 
State ex rel. Utils. Comm’n v. Public Staff- 
North Carolina Utils. Comm’n, 323 N.C. 481, 
374 S.E.2d 361 (1988). 
What constitutes a fair rate of return on 

common equity is a conclusion of law, which 
must be predicated on adequate factual find- 
ings. State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 322 N.C. 
689, 370 S.E.2d 567 (1988). 
A public utility corporation is entitled to 

a just and reasonable rate of return based 
upon the fair value of the properties used and 
useful in rendering the service for which the 
rate is established. State ex rel. Utils. Comm’n 
v. City of Greensboro, 244 N.C. 247, 93 S.E.2d 
151 (1956). 
Even though a utility contemplates no sub- 
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stantial expansion of its plant, and so presently 
does not contemplate the issuance of either 
stocks or bonds, it is, nevertheless, entitled to 

charge rates sufficient to enable it to earn a fair 
rate of return, as defined in subsection (b)(4), 
upon the fair value of its properties used and 
useful in rendering its service in this State. 
State ex rel. Utils. Comm’n v. Edmisten, 291 
N.C. 575, 232 S.E.2d 177.1977). 
As to a “just and reasonable” rate, see 

Smyth v. Ames, 169 U.S. 466, 18 S. Ct. 418, 42 
L. Ed. 819, modified, 171 U.S. 361, 18 S. Ct. 
888, 43 L. Ed. 197 (1898); State ex rel. Utils. 
Comm'n v. State, 239 N.C. 333, 80 S.E.2d 133 
(1954). 
What a “just and reasonable” rate of 

return is depends on several variables: (1) 
the rate base which earns the return; (2) the 
gross income received by the applicant from its 
authorized operations; (3) the amount to be 
deducted for operating expenses, which must 
include the amount of capital investment cur- 
rently consumed in rendering the service; and 
(4) what rate constitutes a just and reasonable 
rate of return on the predetermined rate base. 
State ex rel. Utils. Comm’n v. Carolina Util. 
Customers Ass’n, 348 N.C. 452, 500 S.E.2d 693 

(1998). 
Reasonableness of Rate of Return De- 

pends on Whether Property Is Fairly Val- 
ued. — Whether a 4%, 5%, or 6% return is just 
and reasonable depends very largely on 
whether the Commission has placed a fair 
value on the property of the utility which is 
used and useful in producing its revenue. State 
ex rel. Utils. Comm’n v. Lee Tel. Co., 263 N.C. 

702, 140 S.E.2d 319 (1965). 
There is no fixed “fair rate of return” 

applicable to all utility companies, or to a 
single utility company at all times. State ex rel. 
Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 

189 S.E.2d 705 (1972). 
“Fair rate of return” is one sufficient to 

enable the utility to attract, on reasonable 
terms, capital necessary to enable it to render 
adequate service. State ex rel. Utils. Comm’n v. 
Duke Power Co., 285 N.C. 377, 206 S.E.2d 269 
(1974). 

In this State the test of a fair rate of return is 
that laid down by the Supreme Court of the 
United States in Bluefield Waterworks & Imp. 

_ Co v. Public Serv. Comm’n, 262 U.S. 679, 43 S. 
Ct. 675, 67 L. Ed. 1176 (1923), namely, if the 
company continues to earn such a rate of re- 
turn, will it be able to attract on reasonable 
terms the capital it needs for the expansion of 
its service to the public? State ex rel. Utils. 
Comm’n v. Morgan, 278 N.C. 235, 179 S.E.2d 
419 (1971). 

The rate-making procedure prescribed in this 
section is designed to yield to the utility a 
return which will meet the test laid down in 
Bluefield Waterworks & Imp. Co v. Public Serv. 
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Comm’n, 262 U.S. 679, 43 S. Ct. 675, 67 L. Ed. 
1176 (1923). State ex rel. Utils. Comm'n v. 
General Tel. Co., 285 N.C. 671, 208 S.E.2d 681 

(1974). 
Crucial Question as to Rate of Return. — 

To require the Commission in a general rate 
case to go into minute details with respect to 
each of the proposed increases and the possible 
inequalities which might be created thereby 
would distract its attention from the crucial 
question, namely: What is a fair rate of return 
on company’s investment so as to enable it by 
sound management to pay a fair profit to its 
stockholders and to maintain and expand its 
facilities and services in accordance with the 
reasonable requirements of its customers in the 
territory covered by its franchise? State ex rel. 
Utils. Comm’n v. County of Harnett, 30 N.C. 
App. 24, 226 S.E.2d 515 (1976). 
What Dollar Return Contemplated. — 

Under this section a fair rate of return on the 
fair value of the properties used in rendering 
the service clearly contemplates the allowance 
of a greater dollar return than would be al- 
lowed if the rate base were the original cost, 
depreciated, of the same properties, assuming 
that the value of the properties has been en- 
hanced by inflation. State ex rel. Utils. Comm’n 
v. Duke Power Co., 285 N.C. 377, 206 S.E.2d 
269 (1974). 
Power company is entitled to earn same 

rate of return on fair value of its plant as 
on retained earnings which it has rein- 
vested in its plant. State ex rel. Utils. Comm’n 
v. Duke Power Co., 285 N.C. 377, 206 S.E.2d 
269 (1974). 
Absolute Accuracy Not Required. — 

Since the rate of return on the fair value of its 
properties which will enable a utility company 
to attract the capital it needs cannot be pin- 
pointed with absolute accuracy, it is universally 
recognized that, for a utility rendering accept- 
able service, there is a zone of reasonableness 
extending over a few hundredths of one per- 
cent, within which a rate of return fixed by a 
regulatory commission will not be disturbed by 
the courts. State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 285 N.C. 671, 208 S.E.2d 681 
(1974). 

It is impossible to fix rates which will 
give the utility each day a fair return, and 
no more, upon its plant in service on that day. 
The best that can be done, both from the 
standpoint of the company and from the stand- 
point of the person served, is to fix rates on the 
basis of a substantial period of time. Otherwise, 
rate hearings and adjustments would be a 
perpetual process. State ex rel. Utils. Comm’n 
v. Edmisten, 291 N.C. 327, 230 S.E.2d 651 
(1976). 

Utility Not Entitled to Compensation for 
Past Deficit. — Failure of utility, in a previous 
period, to earn the anticipated return over and 
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above its then expenses, does not authorize it to 
charge its present customers a rate higher than 
reasonable for present service in order to com- 
pensate for the past deficit. Prospective rate- 
making to recover unexpected past expense, or 
to refund expected past expense which did not 
materialize, is aS improper as is retroactive 
rate-making. State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 451, 232 S.E.2d 184 (1977). 

Effect of Rate of Return in Other State. 
— An inadequate return in Virginia would not 
of itself justify a rate increase in North Caro- 
lina, nor would a high rate of return in Virginia 
justify less than a fair and reasonable rate in 
North Carolina. State ex rel. Utils. Comm’n v. 
Lee Tel. Co., 263 N.C. 702, 140 S.E.2d 319 
(1965). 

The Utilities Commission of this State does 
not have the right to fix less than a reasonable 
or fair rate of return on a telephone company’s 
investment in North Carolina because the util- 
ities commission in Virginia may have fixed 
rates in Virginia which, in the opinion of the 
Utilities Commission in this State, gives the 
company a reasonable return on its entire prop- 
erties when its Virginia and North Carolina 
revenues are combined. State ex rel. Utils. 
Comm'n v. Lee Tel. Co., 263 N.C. 702, 140 
S.E.2d 319 (1965). 
Anticipated Rate of Return. — Adjusted 

revenue deductions are subtracted from ad- 
justed revenues to determine what net operat- 
ing income a company may anticipate under 
the previously established rates, in a period of 
the same length as the test period, during 
which all presently known conditions prevail. 
Such net operating income, divided by the rate 
base, gives the rate of return which the com- 
pany may anticipate, on its properties used in 
rendering its service, under the previously es- 
tablished rates for service, in a period of the 
same length as the test period, throughout 
which all presently known conditions prevail. 
State ex rel. Utils. Comm’n v. Morgan, 278 N.C. 
235, 179 S.E.2d 419 (1971). 
Finding That New Rate Is Fair Tanta- 

mount to Finding Existing Rates Inade- 
quate. — The finding that a new rate repre- 
sented a fair rate of return on the fair value of 
a company’s utility property is tantamount to a 
finding that the existing rates were inadequate. 
State ex rel. Utils. Comm’n v. Morgan, 7 N.C. 
App. 576, 173 S.E.2d 479, rev’d on other 
grounds, 277 N.C. 255, 177 S.E.2d 405 (1970), 
reaffirmed, 278 N.C. 235, 179 S.E.2d 419 
(1971): 

Less Than Fair Rate of Return Necessi- 
tates Raising of Rates. — If the rate of return 
derived from the previously established rates 
during the test period, adjusted pro forma, is 
less than a fair rate of return, this section 
requires the Commission to raise the company’s 
rates for services, assuming that the quality of 
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service is adequate. State ex rel. Utils. Comm’n 
v. Morgan, 278 N.C. 235, 179 S.E.2d 419 (1971). 
No Change in Rates May Be Justified. — 

If the rate of return derived from the previously 
established rates for service during the test 
period, adjusted pro forma, was fair, no change 
in the rates for service is justified. State ex rel. 
Utils. Comm’n v. Morgan, 278 N.C. 235, 179 
S.E.2d 419 (1971). 
Rate Reduction May Be Required. — If 

the rate of return derived from the previously 
established rates for service during the test 
period, adjusted pro forma, was in excess of a 
fair rate of return, the statute requires the 
Commission to reduce the rates for service. 
State ex rel. Utils. Comm’n v. Morgan, 278 N.C. 
235, 179 S.E.2d 419 (1971). 
Consideration of Expert Opinion Testi- 

mony. — The Commission must consider and 
weigh testimony of expert witnesses, on the 
question of the fair rate of return, in the light of 
its own adjustment, for rate-making purposes, 
of the utility’s actual capital structure by its 
determination of the “fair value” of its proper- 
ties. State ex rel. Utils. Comm’n v. General Tel. 
Co., 281 N.C. 318, 189 S.E.2d 705 (1972). 
The Commission may _ reject’ the 

uncontradicted testimony of a utility’s ex- 
pert witnesses as to the fair rate of return on 
the utility’s common equity, and while the bet- 
ter practice is for the Commission to state its 
reasons for doing so in its order establishing a 
lower rate of return, it is not required to do so 
as a matter of law. State ex rel. Utils. Comm’n 
v. Duke Power Co., 305 N.C. 1, 287 S.E.2d 786 
(1982). 
Previous findings are not res judicata, 

even as to what was a fair rate of return on 
common equity capital as of the dates of former 
orders, and such findings do not prevent the 
Commission from finding a lower return on 
common equity capital fair in a later case, even 
though the tide of inflation has continued to 
rise. State ex rel. Utils. Comm’n v. Duke Power 
Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

Its former allowance of a rate of return is not 
res judicata barring the Commission from fix- 
ing a lesser rate in a subsequent proceeding. 
State ex rel. Utils. Comm’n v. State, 239 N.C. 
333, 80 S.E.2d 133 (1954). 

Failure to Give Specific Findings of Fact 
Was an Error of Law. — The Commission was 
required to make specific findings showing 
what effect, if any, it gave to financing costs or 
down market protection, or both, in arriving at 
its common equity rate of return decision. Fail- 
ure to do so constituted an error of law requir- 
ing a remand for further proceedings. State ex 
rel. Utils. Comm’n v. Public Staff-North Caro- 
lina Utils. Comm’n, 322 N.C. 689, 370 S.E.2d 
567 (1988). 
Legitimate Justification for Maintain- 

ing Industrial and City Rates of Return. — 
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The North Carolina Utilities Commission drew 
legitimate distinctions which justified its deci- 
sion to maintain industrial and cities’ rates of 
return at a higher level than residential and 
commercial and small industrial rates. State ex 
rel. Utils. Comm’n v. Carolina Util. Customers 
Ass’n, 323 N.C. 238, 372 S.E.2d 692 (1988). 

Rates of Return Reasonable and Did Not 
Discriminate. — The North Carolina Utilities 
Commission’s order contained findings suffi- 
cient to justify its conclusion that the approved 
rates of return were just and reasonable and 
did not unreasonably discriminate among the 
various classes of North Carolina Natural Gas 
Corporation customers and were supported by 
substantial evidence in view of the whole 
record. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 323 N.C. 238, 372 S.E.2d 
692 (1988). 
Evidence Held Sufficient to Support 

Commission’s Determination of Rate of 
Return. — Where the Commission’s order 
showed the Commission considered and gave 
weight to expert testimony, including that prof- 
fered by appellant’s expert, and set forth proper 
factors to support conclusions regarding natu- 
ral gas supplier’s rate of return, the record was 
sufficient to show that the Commission’s deci- 
sion was supported by competent, material and 
substantial evidence. State ex rel. Utils. 
Comm’n v. Public Staff-North Carolina Utils. 
Comm’n, 323 N.C. 481, 374 S.E.2d 361 (1988). 

Decision of Utilities Commission to accept an 
expert’s recommendation of an 11.4% return on 
equity, based on the credibility and objectivity 
of his company-specific “discounted cash flow” 
analysis, was independently reached and sup- 
ported by competent, material, and substantial 
evidence. State ex rel. Utilities Comm’n v. Caro- 
lina Util. Customers Ass’n, 351 N.C. 2238, 524 
S.E.2d 10 (2000). 
The court may not substitute its judg- 

ment for that of the Commission even when 
it is of the opinion that the rate of return 
authorized by the Commission is inadequate. 
State ex rel. Utils. Comm’n v. Duke Power Co., 
21 N.C. App. 89, 203 S.E.2d 404, rev’d on other 
grounds, 285 N.C. 377, 206 S.E.2d 269 (1974). 

VII. TEST PERIOD. 

Basic, underlying theory of using com- 
pany’s operating experience in a test pe- 
riod, recently ended, in fixing rates to be 
charged by it for its service in the near future is 
that rates for service, in effect throughout the 
test period, will, in the near future, produce the 
same rate of return on the company’s property, 
used in rendering such service, as was pro- 
duced by them on such property in the test 
period, adjusted for known changes in condi- 
tions. State ex rel. Utils. Comm’n v. Morgan, 
278 N.C. 235, 179 S.E.2d 419 (1971); State ex 
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rel. Utils. Comm’n v. Duke Power Co., 305 N.C. 

1, 287 S.E.2d 786 (1982). 
Rates Fixed on Basis of Substantial Pe- 

riod of Time. — It is impossible to fix rates 
which will give the utility each day a fair 
return, and no more, upon its plant in service 
on that day. The best that can be done, both 
from the standpoint of the company and from 
the standpoint of the persons served, is to fix 
rates on the basis of a substantial period of 
time. State ex rel. Utils. Comm’n v. Morgan, 
278 N.G..235,.179.5.E.2d 419.(1971). 

Test Period Fixed to Estimate Revenues 
and Operating Expenses. — For the purpose 
of making required estimates of the public 
utility's revenues and operating expenses, the 
customary and proper procedure is for the Com- 
mission to fix a test period of 12 months, 
ending, as close as practicable, before the open- 
ing of the hearing. State ex rel. Utils. Comm’n v. 
City of Durham, 282 N.C. 308, 193 S.E.2d 95 

(1972): 
The factors used in fixing rates are to be 

determined as of the end of the test pe- 
riod. State ex rel. Utils. Comm’n v. Duke Power 
Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 
The plain language of subsection (c) 

merely provides that the components of the 
rate making formula are to be determined 
based on an historical test period, and do not 
require a nexus between operating expenses 

and “property used and useful.” The statute 
reserves this requirement solely to the reason- 
able original cost of the public utility’s property, 
the ratebase component which is described in 
subdivision (b)(1). State ex rel. Utils. Comm’n v. 
Thornburg, 325. N.C...463, °385 S.H.2d 451 

(1989). 
Value of Property Determined as of End 

of Trial Period. — The Commission is re- 
quired under subsection (c) to determine the 
fair value of the utility’s property as of the end 
of the trial period, based on the plant and 
equipment in operation at that time. State ex 
rel. N.C. Utils. Comm’n v. Westco Tel. Co., 266 
N.C. 450, 146 S.E.2d 487 (1966), decided prior 
to 1977 amendment. 
Not by Averaging over Period. — The 

value of plant and service must be determined 
as of a specific date, the end of the test period, 
and not by averaging a group of periods or 
months within a period. State ex rel. Utils. 
Comm’n v. Morgan, 7 N.C. App. 576, 173 S.E.2d 
479, rev'd on other grounds, 277 N.C. 205, 177 
S.E.2d 405 (1970), reaffirmed, 278 N.C. 235, 
179 S.E.2d 419 (1971). 
Adjustments for Abnormalities and 

Changes in Conditions. — The actual expe- 
rience of the company during the test period, 
both as to revenues produced and as to operat- 
ing expenses, is the basis for a reasonably 
accurate estimate of what may be anticipated 
in the near future if, but only if, appropriate pro 
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forma adjustments are made for abnormalities 
which existed in the test period and for changes 
in conditions occurring during the test period. 
State ex rel. Utils. Comm’n v. City of Durham, 
282 N.C. 308, 193 S.E.2d 95 (1972); State ex rel. 
Utils. Comm’n v. Duke Power Co., 285 N.C. 377, 
206 S.E.2d 269 (1974); State ex rel. Utils. 
Comm’n v. VEPCO, 285 N.C. 398, 206 S.E.2d 
283 (1974); State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 327, 230 S.E.2d 651 (1976). 

Operating revenue deductions (operating ex- 
penses, depreciation, taxes and all other proper 
deductions from revenue) for expenditures ac- 
tually made in the test period are adjusted, pro 
forma, for changes in conditions during the test 
period, such as an increase in the wage rate, so 
that the result reflects what would have been 
the total of such deductions had the conditions, 
prevailing at the end of the test period, pre- 
vailed throughout it. State ex rel. Utils. 
Comm’n v. Morgan, 278 N.C. 235, 179 S.E.2d 
419 (1971). 

Pro forma adjustments to revenue are made 
to reflect what the revenues would have been in 
the test period, which is usually 12 months, had 
present conditions prevailed throughout that 
period, so that the result shows what revenues 
will be produced in 12 months by application of 
the previously established rates for service con- 
ditions existing at the end of the test period; 
i.e., at the date, nearest the present, for which 
data are available. State ex rel. Utils. Comm’n 
v. Morgan, 278 N.C. 235, 179 S.E.2d 419 (1971). 

Subdivision (b)(3) and subsection (c) of this 
section, taken together, allow the Commission 
to make pro forma adjustments to revenue and 
expenses to reflect what their effect would have 
been had those future conditions prevailed 
throughout, or at the end of, the test period or 
to adjust for abnormalities and changes in 
conditions. State ex rel. Utils. Comm’n v. Duke 
Power Co., 305 N.C. 1, 287 S.E.2d 786 (1982). 

Provisions in this section compel the conclu- 
sion that the Utilities Commission is required 
to adjust test period data to reflect abnormali- 
ties which had a probable impact on the utili- 
ty’s revenues and expenses during the test 
period. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 314 N.C. 171, 333 S.E.2d 
259 (1985). 

This section requires the Commission to ad- 
just test period data to reflect abnormalities 
which had a probable impact on the utility’s 
revenues and expenses during the test period. 
This allows for a reasonably accurate estimate 
of what may be anticipated in the future. How- 
ever, no pro forma adjustment is to be made 
unless the Commission finds that an abnormal- 
ity having a probable impact on the utility’s 
revenues and expenses existed during the test 
period. State ex rel. Utils. Comm’n sv. 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 

Since fuel costs comprise a large portion of a 

266 



§62-133 

utility's expenses, the statutory mandate to 
normalize test period data includes a require- 
ment that the Commission adjust the test pe- 
riod fuel costs for any abnormalities estab- 
lished by competent, material, and substantial 
evidence. State ex rel. Utils. Comm’n v. 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 

Since the system nuclear capacity factor di- 
rectly impacts upon the generation mix, which 
in turn affects fuel costs, any abnormality in 
the system nuclear capacity which is shown to 
have existed during the test year must be 
adjusted. State ex rel. Utils. Comm’ sv. 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 
Normalizing of Nuclear Capacity Fac- 

tors for Test Periods. — Commission did not 
err by normalizing nuclear capacity factors for 
test periods to reflect the average lifetime nu- 
clear capacity factors actually achieved by an 
electric utility as of the end of each of the test 
periods in question, where such factors did not 
vary significantly from the national average. 
State ex rel. Utils. Comm’n v. Carolina Power & 
Light Co., 320 N.C. 1, 358 S.E.2d 35 (1987). 
Commission did not improperly refuse 

to adjust its figure for revenues based on 
evidence of post-test year growth, even 
though it increased utility’s operating expenses 
based on other post-test year evidence, where 
contrary to the Public Staff’s contention, there 
was no correlation between the use of post-test 
year salary expenses and the utility’s increase 
in customers, as the Commission in its order 

explained that the use of 1985 estimated salary 
expenditures was appropriate because it had 
ordered additional improvements and_ in- 
creased routine maintenance, and thus the in- 
creased allowance in operating expenses for 
salaries did not require any offsetting change in 
revenue. State ex rel. Utils. Comm’n v. Public 
Staff, 317 N.C. 26, 343 S.E.2d 898 (1986). 
Probable Future Revenues. — Subsection 

(c) clearly provides that the Commission is to 
include in the probable future revenues of the 
company only those revenues based on the 
plant and equipment in operation at the end of 
the test period. State ex rel. Utils. Comm'n vy. 
Morgan, 278 N.C. 235, 179 S.E.2d 419 (1971), 
decided prior to 1977 amendment. 

Estimates regarding probable future reve- 
nues and expenses must be based upon the 
utility’s plant and equipment actually in oper- 
ation at the end of the test period. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 327, 230 
S.E.2d 651 (1976), decided prior to 1977 amend- 
ment. 

Vill. OTHER FACTS. 

A. In General. 

The plain meaning of subsection (d) of 
this section is that, after considering all other 
factors, considerations and adjustments specif- 
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ically set forth in the various sections of the 
statute, the Commission must consider “all 

other material facts of record” which ought to 
be taken into consideration in setting rates 
which are reasonable and just. State ex rel. 
Utils. Comm’n v. Duke Power Co., 305 N.C. 1, 

287 S.E.2d 786 (1982). 
Other Facts to Be Established by Evi- 

dence and Set Forth in Record. — The 
Legislature properly understood that, at times, 
other facts may exist, bearing on value and 
rates, which the Commission should take into 

account in addition to those specifically de- 
tailed in this section; it was contemplated that 
such facts be established by evidence, be found 
by the Commission, and be set forth in the 
record so that the utility might have them 
reviewed by the courts. State ex rel. Utils. 
Comm’n v. Public Serv. Co. of N.C., Inc., 257 

N.C. 233, 125 S.H.2d 457 (1962); State ex rel. 
Utils. Comm’n v. Morgan, 277 N.C. 255, 177 

S.E.2d 405 (1970), reaffirmed, 278 N.C. 235, 
179 S.E.2d 419 (1971); State ex rel. Utils. 
Comm'n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 

“Other facts” which the Commission consid- 
ers in determining the “fair value” of the utili- 
ty’s properties must be found and set forth in its 
order, so that the reviewing court may see what 
these elements are and determine the author- 
ity of the Commission to consider them as 
“relevant to the present fair value.” State ex rel. 
Utils. Comm’n v. General Tel. Co., 281 N.C. 318, 
189 S.E.2d 705 (1972). 
The “other material facts of record” consid- 

ered by the Commission under subsection (d) in 
fixing reasonable and just rates must be found 
and set forth in its order so that the reviewing 
court may see what these elements are. State 
ex rel. Utils. Comm’n v. Duke Power Co., 305 

N.C. 1, 287 S.E.2d 786 (1982). 
Right to Consider “Other Facts” Lim- 

ited. — This section gives the Commission the 
right to consider “all other material facts” that 
will enable it to determine what are reasonable 
and just rates, but this right is not a grant to 
roam at large in an unfenced field. State ex rel. 
Utils. Comm’n v. Morgan, 277 N.C. 255, 177 

S.E.2d 405 (1970), reaffirmed, 278 N.C. 235, 
179 S.E.2d 419 (1971). 
The right of the Commission to consider “all 

other material facts” is not a grant to roam at 
large in an unfenced field. State ex rel. Utils. 
Comm’n v. Public Serv. Co., 257 N.C. 238, 125 
S.E.2d 457 (1962). 

B. Quality and Adequacy of Service. 

Subsection (d) of this section authorizes 
the Commission to consider quality of ser- 
vice as a factor in determining what consti- 
tutes just and reasonable rates to be charged by 
a utility. State ex rel. Utils. Comm’n v. Morgan, 

267 



§62-133 

7 N.C. App. 576, 173 S.E.2d 479, rev’d on other 
grounds, 277 N.C. 255, 177 S.E.2d 405 (1970), 
reaffirmed, 278 N.C. 235, 179 S.E.2d 419 

(1971). 
Evidence of service deficiencies pro- 

vides other material facts of record which 
the Commission is required to consider in 
making its determination as to what are just 
and reasonable rates for the quality of service 
which the applicant utility is providing its 
customers. State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 12 N.C. App. 598, 184 S.E.2d 526 
(1971), modified and aff’d, 281 N.C. 318, 189 
S.E.2d 705 (1972). 

Serious inadequacy of service, found by the 
Commission upon substantial evidence, is one 
of the facts which the Commission is required 
by this section to take into account in making a 
determination of rates. State ex rel. Utils. 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970), reaffirmed, 278 N.C. 235, 179 
S.E.2d 419 (1971); State ex rel. Utils. Comm’n 
v. General Tel. Co., 12 N.C. App. 598, 184 
S.E.2d 526 (1971), modified and aff’d, 281 N.C. 
318, 189 S.E.2d 705 (1972). 

It was not the intent of the legislature to 
require the Commission to fix rates without 
any regard to the quality of the service ren- 
dered by the utility and thus to assure a “com- 
placent monopoly” a “fair return upon the fair 
value of its properties” while it persists in 
rendering mediocre service and turns a deaf ear 
both to customer complaints and to Commis- 
sion orders for improvement. On the contrary, 
the quality of the service rendered is, necessar- 
ily, a factor to be considered in fixing the “just 
and reasonable” rate therefor. State ex rel. 
Utils. Comm’n v. General Tel. Co., 285 N.C. 671, 
208 S.E.2d 681 (1974). 

This section lays down the procedure by 
which the Commission is to fix rates which will 
enable the utility “by sound management” to 
pay all of its costs of operation, including main- 
tenance, depreciation and taxes, and have left a 
fair return upon the fair value of its properties, 
but this must be applied in the light of the 
provisions of this Chapter relating to the duty 
of the utility to render adequate service. State 
ex rel. Utils. Comm’n v. General Tel. Co., 285 
N.C. 671, 208 S.E.2d 681 (1974). 

Serious inadequacy of a utility company’s 
service, whether due to poor maintenance of its 
equipment or to other causes, is one of the facts 
which the Commission is required to take into 
account in determining what is a reasonable 
rate to be charged by the particular utility 
company for the service it proposes to render. 
State ex rel. Utils. Comm’n v. VEPCO, 48 N.C. 
App. 453, 269 S.E.2d 657, cert. denied, 301 N.C. 
531, 273 S.E.2d 462 (1980). 
Commission Is Not Required to Ignore 

Inadequate Service. — It is not reasonable to 
construe subsection (b) of this section to require 
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the Commission to shut its eyes to “poor” and 
“substandard” service resulting from a compa- 
ny’s willful or negligent failure to maintain its 
properties or to heed complaints from its sub- 
scribers when the Commission is called upon by 
the company to permit it to increase its rates 
for its inadequate service. State ex rel. Utils. 
Comm’n v. Morgan, 277 N.C. 255, 177 S.E.2d 
405 (1970), reaffirmed, 278 N.C. 235, 179 
S.E.2d 419 (1971). 
But the Commission is not forbidden to 

grant a rate increase to a company whose 

service is inadequate, even though the inad- 
equacy be due to a willful or negligent failure 
by the company to perform its duty. State ex rel. 
Utils. Comm’n v. Morgan, 277 N.C. 255, 177 
S.E.2d 405 (1970), reaffirmed, 278 N.C. 235, 
179 S.E.2d 419 (1971). 

In a hearing upon an application by a tele- 
phone company for a rate increase in its fran- 
chise area, the Utilities Commission is autho- 
rized to grant the company an increase in the 
rates charged to its customers, notwithstand- 
ing a finding by the Commission that the qual- 
ity of service rendered by the company was poor 
and substandard. State ex rel. Utils. Comm’n v. 
Morgan, 7 N.C. App. 576, 173 S.E.2d 479, rev’d 
on other grounds, 277 N.C. 255, 177 S.E.2d 405 
(1970), reaffirmed, 278 N.C. 235, 179 S.E.2d 
419 (1971). 
Assuming adequate findings of fact, sup- 

ported by competent, substantial evidence, 
there is nothing in the provisions of this Chap- 
ter which makes it unlawful for the Commis- 
sion, in the exercise of its sound administrative 
discretion, to conclude that an increase in rates 
is warranted, notwithstanding existing service 
inadequacy due to the company’s neglect of its 
properties, and that such increase is an appro- 
priate step in the improvement of the service. 
State ex rel. Utils. Comm’n v. Morgan, 277 N.C. 
255, 177 S.E.2d 405 (1970), reaffirmed, 278 
N.C, 235,'179'S.E.2d 419 (1971). 

Efficiency of Operations. — It is not only 
entirely appropriate but even necessary for the 
Commission to take into account the efficiency 
of the company’s operations in fixing its rates in 
a general rate case as provided in this section. 
State ex rel. Utils. Comm’n v. Public 
Staff—North Carolina Utils. Comm’n, 58 N.C. 
App. 453, 293 S.E.2d 888 (1982), modified and 
aff’d, 309 N.C. 195, 306 S.E.2d 435 (1983). 
Customer Should Not Be Required to 

Pay for Inefficiency. — If a utility fails to 
provide adequate service on account of ineffi- 
cient management, rates should not be permit- 
ted which would require the customer to pay for 
this inefficiency. State ex rel. Utils. Comm’n v. 
Morgan, 7 N.C. App. 576, 173 S.E.2d 479, rev'd 
on other grounds, 277 N.C. 255, 177 S.E.2d 405, 
aff'd, 278 N.C. 235, 179 S.E.2d 419 (1971). 
Subtraction for Consistently Poor Ser- 

vice in Ascertaining Fair Value. — Consis- 
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tently poor service, attributable to defective or 
inadequate or poorly designed equipment or 
construction, justifies a subtraction from both 
the original cost and the reproduction cost of 
the existing plant before weighing these factors 
in ascertaining the present “fair value” of the 
properties. State ex rel. Utils. Comm’n v. Gen- 
eral Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972); State ex rel. Utils. Comm’n v. General 
Tel. Co., 285 N.C. 671, 208 S.E.2d 681 (1974). 

Reduction of Rate Where Inadequate 
Service Due to Defective Equipment. — If 
inadequate service is attributable to defective, 
inadequate or poorly designed equipment or 
construction or obsolete equipment, then the 
Commission is justified in reducing the present 
fair value of the utilities’ properties. In such a 
case, this is not a penalty, and a reduction of the 
rate arrived at by way of penalty for inadequate 
service is justified. State ex rel. Utils. Comm’n 
v. General Tel. Co., 21 N.C. App. 408, 204 
S.E.2d 529, rev’d on other grounds, 285 N.C. 
671, 208 S.E.2d 681 (1974). 

Poorly maintained equipment justifies a 
subtraction from both the original cost and 
the reproduction cost of existing plant before 
weighing these factors in ascertaining the 
present “fair value” rate base of the utility’s 
properties as required by this section. Serious 
inadequacy of a utility company’s service, 
whether due to poor maintenance of its equip- 
ment or to other causes, is one of the facts 
which the Commission is required to take into 
account in determining what is a reasonable 
rate to be charged by the particular utility 
company for the service it proposes to render. 
State ex rel. Utils. Comm’n v. Public 
Staff—North Carolina Utils. Comm’n, 58 N.C. 
App. 453, 293 S.E.2d 888 (1982), modified and 
aff'd, 309 N.C. 195, 306 S.E.2d 435 (1983). 

Reduction of Rates Where Due to Bad 
Management. — When, upon substantial evi- 
dence, a public utility is found to be rendering 
grossly inadequate service, due to bad manage- 
ment and managerial indifference, and the 
rates presently charged by it yield a return 
sufficient to pay the interest on its indebted- 
ness and a substantial dividend upon its stock, 
but less than that which would be deemed a fair 
return upon the fair value of its properties were 
the service adequate, the Utilities Commission 
may lawfully deny it authority to increase its 
rates for such service. State ex rel. Utils. 
Comm’n v. General Tel. Co., 285 N.C. 671, 208 
S.E.2d 681 (1974). 

Inadequacy of service due not to the condi- 
tion of the properties but to inefficient person- 
nel, bad management and the indifference of a 
“complacent monopoly” does not relate to the 
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value of the properties, but to the value of the 
service and to the reasonableness of the rates 
proposed to be charged therefor. State ex rel. 
Utils. Comm’n v. General Tel. Co., 285 N.C. 671, 
208 8.E.2d 681 (1974). 

If reduction from fair value of utilities’ 
properties is because of inadequate ser- 
vice due to inefficient personnel and hu- 
man error, then the reduction amounts to a 

penalty, and a further penalty for inadequate 
service by reduction of rate is not justified by 
statute or by decided cases. State ex rel. Utils. 
Comm’n v. General Tel. Co., 21 N.C. App. 408, 
204 S.E.2d 529, rev'd on other grounds, 285 

N.C. 671, 208 S.E.2d 681 (1974). 
Fuel Costs. — The requirement, for general 

rate cases, of an inquiry into the reasonable- 
ness of costs incurred extends to fuel costs 
incurred by the utility. State ex rel. Utils. 
Comm’n v. Public Staff—North Carolina Utils. 
Comm’n, 58 N.C. App. 480, 293 S.E.2d 880 
(1982), rev’d on other grounds, 309 N.C. 195, 

306 S.E.2d 485 (1983). 
Finding Required as to Quality of Ser- 

vice. — The Commission may not lawfully 
ignore the duty imposed upon it by this section 
to consider the quality of service by reason of 
the company’s poor service, nor does it dis- 
charge that duty by a mere statement that it 
has considered the matter, without showing the 
effect given to it. Such finding or conclusion is 
necessary to enable a reviewing court to deter- 
mine whether the duty imposed by statute has 
been performed. State ex rel. Utils. Comm’n v. 
Morgan, 277 N.C. 255, 177 S.E.2d 405 (1970), 
reaffirmed, 278 N.C. 235, 179 S.E.2d 419 

(1971). 
If the Commission found the quality of a 

utility’s service to fall short of the requirement 
in § 62-131 that it be adequate, efficient and 
reasonable, then the Commission should make 
specific findings showing the effect of any such 
inadequacy upon its decision under this sec- 
tion. State ex rel. Utils. Comm’n v. General Tel. 
Co., 12 N.C. App. 598, 184 S.E.2d 526 (1971), 
modified and aff’d, 281 N.C. 318, 189 S.E.2d 
105 (1972). 

The Commission must make a specific find- 
ing showing the effect it gave the relevant 
factor of consistently poor service, if it made a 
deduction from the original cost and reproduc- 
tion cost of the existing plant on that account. 
State ex rel. Utils. Comm’n v. General Tel. Co., 
21N.C. App. 408, 204 S.E.2d 529, rev'd on other 
grounds, 285 N.C. 671, 208 S.E.2d 681 (1974). 
The Bluefield test assumes reasonably 

good service. State ex rel. Utils. Comm’n v. 
General Tel. Co., 285 N.C. 671, 208 S.E.2d 681 
(1974). See notes under analysis line VI, Rate of 
Return. 
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§ 62-133.1. Small water and sewer utility rates. 

(a) In fixing the rates for any water or sewer utility, the Commission may fix 
such rates on the ratio of the operating expenses to the operating revenues, 
such ratio to be determined by the Commission, unless the utility requests that 
such rates be fixed under G.S. 62-133(b). Nothing in this subsection shall be 
held to extinguish any remedy or right not inconsistent herewith. This 
subsection shall be in addition to other provisions of this Chapter which relate 
to public utilities generally, except that in cases of conflict between such other 
provisions, this section shall prevail for water and sewer utilities. 

(b) A water or sewer utility may enter into uniform contracts with nonusers 
of its utility service within a specific subdivision or development for the 
payment by such nonusers to the utility of a fee or charge for placing or 
maintaining lines or other facilities or otherwise making and keeping such 
utility’s service available to such nonusers; or such a utility may, by contract of 
assignment, receive the benefits and assume the obligations of uniform 
contracts entered into between the developers of subdivisions and the purchas- 
ers of lots in such subdivisions whereby such developer has contracted to make 
utility service available to lots in such subdivision and purchasers of such lots 
have contracted to pay a fee or charge for the availability of such utility service; 
provided, however, that the maximum nonuser rate shall be as established by 
contract, except that the contractual charge to nonusers of the utility service 
can never exceed the lawfully established minimum rate to user customers of 
the utility service. (1973, c. 956, s. 2.) 

CASE NOTES 

This section was enacted in direct re- N.C. 179, 229 S.E.2d 692 (1976). 
sponse to the Utilities Commission’s con- 
clusion that nonusers were not “consumers” of 
the utility and that an “availability charge” 
could not be made to property owners solely 
because they owned land in an area served by 
the utility. State ex rel. N.C. Utils. Comm’n v. 
Transylvania Util. Co., 30 N.C. App. 336, 226 
S.E.2d 824, cert. denied, 291 N.C. 179, 229 
S.E.2d 692 (1976). 

Section Proscribes Commission’s Power. 
— By enacting this section, the General Assem- 
bly proscribed the Commission’s power to dis- 
approve charges called for in uniform contracts 
between utilities and nonuser property owners 
if the charges do not exceed those expressly 
authorized by the statute. State ex rel. N.C. 
Utils. Comm’n v. Transylvania Util. Co., 30 
N.C. App. 336, 226 S.E.2d 824, cert. denied, 291 

Components of Expenses Must Be Exam- 
ined. — For rates to be reasonable, the figures 
from which they are derived must be reason- 
able. To uphold its statutory duty to establish 
reasonable rates, then, the Commission must 

examine each of the components going to make 
up a utility's expenses for reasonableness. 
State ex rel. Utils. Comm’n v. Intervenor Resi- 

dents, 52 N.C. App. 222, 278 S.E.2d 761 (1981), 
rev d on other grounds, 305 N.C. 62, 286 S.E.2d 
770 (1982). 

Stated in State ex rel. Utils. Comm'n v. 
Springdale Estates Ass’n, 46 N.C. App. 488, 265 
S.E.2d 647 (1980). 

Cited in State ex rel. Utils. Comm’n v. 
Heater Utils., Inc., 288 N.C. 457, 219 S.E.2d 56 
(1975). 

§ 62-133.2. Fuel charge adjustments for electric utilities. 

(a) The Commission may allow electric utilities to charge a uniform incre- 
ment or decrement as a rider to their rates for changes in the cost of fuel and 
the fuel component of purchased power used in providing their North Carolina 
customers with electricity from the cost of fuel and the fuel component of 
purchased power established in their previous general rate case. | 

(b) For each electric utility engaged in the generation and production of 
electric power by fossil or nuclear fuels, the Commission shall hold a hearing 
within 12 months of the last general rate case order and determine whether an 
increment or decrement rider is required to reflect actual changes in the cost 

270 



§$62-133.2 ART. 7. RATES OF PUBLIC UTILITIES §62-133.2 

of fuel and the fuel cost component of purchased power over or under base rates 
established in the last preceding general rate case. Additional hearings shall 
be held on an annual basis but only one hearing for each such electric utility 
may be held within 12 months of the last general rate case. 

(c) Each electric utility shall submit to the Commission for the hearing 
verified annualized information and data in such form and detail as the 
Commission may require, for an historic 12-month test period, relating to: 

(1) Purchased cost of fuel used in each generating facility owned in whole 
or in part by the utility. 

(2) Fuel procurement practices and fuel inventories for each facility. 
(3) Burned cost of fuel used in each generating facility. 
(4) Plant capacity factor for each generating facility. 
(5) Plant availability factor for each generating plant. 
(6) Generation mix by types of fuel used. 
(7) Sources and fuel cost component of purchased power used. 
(8) Recipients of and revenues received for power sales and times of power 

sales. 
(9) Test period kilowatt hour sales for the utility’s total system and on the 

total system separated for North Carolina jurisdictional sales. 
(d) The Commission shall provide for notice of a public hearing with 

reasonable and adequate time for investigation and for all intervenors to 
prepare for hearing. At the hearing the Commission shall receive evidence 
from the utility, the public staff, and any intervenor desiring to submit 
evidence, and from the public generally. In reaching its decision, the Commis- 
sion shall consider all evidence required under subsection (c) of this section as 
well as any and all other competent evidence that may assist the Commission 
in reaching its decision including changes in the price of fuel consumed and 
changes in the price of the fuel in the fuel component of purchased power 
occurring within a reasonable time (as determined by the Commission) after 
the test period is closed. The Commission shall incorporate in its fuel cost 
determination under this subsection the experienced over-recovery or under- 
recovery of reasonable fuel expenses prudently incurred during the test period, 
based upon the prudent standards set pursuant to subsection (d1) of this 
section, in fixing an increment or decrement rider. The Commission shall use 
deferral accounting, and consecutive test periods, in complying with this 
subsection, and the over-recovery or under-recovery portion of the increment or 
decrement shall be reflected in rates for 12 months, notwithstanding any 
changes in the base fuel cost in a general rate case. The burden of proof as to 
the correctness and reasonableness of the charge and as to whether the fuel 
charges were reasonably and prudently incurred shall be on the utility. The 
Commission shall allow only that portion, if any, of a requested fuel adjust- 
ment that is based on adjusted and reasonable fuel expenses prudently 
incurred under efficient management and economic operations. In evaluating 
whether fuel expenses were reasonable and prudently incurred, the Commis- 
sion shall apply the rule adopted pursuant to subsection (d1). To the extent 
that the Commission determines that an increment or decrement to the rates 
of the utility due to changes in the cost of fuel and the fuel cost component of 
purchased power over or under base fuel costs established in the preceding 
general rate case is just and reasonable, the Commission shall order that the 
increment or decrement become effective for all sales of electricity and remain 
in effect until changed in a subsequent general rate case or annual proceeding 
under this section. 

(d1) Within one year after ratification of this act, for the purposes of setting 
fuel rates, the Commission shall adopt a rule that establishes prudent 
standards and procedures with which it can appropriately measure manage- 
ment efficiency in minimizing fuel costs. 
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(e) If the Commission has not issued an order pursuant to this section 
within 120 days of a utility’s submission of annual data under subsection (c) of 
this section, the utility may place the requested fuel adjustment into effect. If 
the change in rate is finally determined to be excessive, the utility shall make 
refund of any excess plus interest to its customers in a manner ordered by the 
Commission. | 

(f) Nothing in this section shall relieve the Commission from its duty to 
consider the reasonableness of fuel expenses in a general rate case and to set 
rates reflecting reasonable fuel expenses pursuant to G.S. 62-133. 

(g) On July 1, 1993 and every two years thereafter, the Utilities Commission 
shall provide a report to the Joint Legislative Utility Review Committee 
summarizing the procedures conducted pursuant to G.S. 62-133.2 during the 
preceding two years. (1981 (Reg. Sess., 1982), c. 1197, s. 1; 1987, c. 677, ss. 1, 
HplO89 ncn Sse lel Godse AO ier OU SRC Lassen) 

Editor’s Note. — Session Laws 1987, c. 677, 
ss. 2 and 3 provide: 

“The enactment of this act shall be construed 
as clarifying rather than changing the meaning 
of G.S. 62-133.2 as it was previously worded 
and as construed by the Utilities Commission 
in Commission Rule R8-55 so that electric util- 
ities will recover only their reasonable fuel 
expenses prudently incurred, including the fuel 
cost component of purchased power, with no 
over-recovery or under-recovery, in a manner 

that will serve the public interest. 
“Until the Commission has formally adopted 

a rule as prescribed by subsection (d1) of G.S. 
62-133.2 all fuel charge adjustment proceed- 
ings shall be heard and decided pursuant to the 
applicable provisions of subsection (a), (b), (c), 
(d), (e) and (f) of G.S. 62-133.2 and Commission 
Rule R8-55.” 

Session Laws 1995, c. 15, s. 2 was codified as 
subsection (g) of this section at the direction of 
the Revisor of Statutes. 

CASE NOTES 

This section was enacted by the General 
Assembly in order to eliminate undesir- 
able limitations which existed under former 
§ 62-134(e). State ex rel. Utils. Comm’n v. 

Thornburg, 84 N.C. App. 482, 353 S.E.2d 413 
Ch937): 
Subsections (a) and (d) Compared. — 

Subsection (a) of this section defines what de- 
cision the Commission is authorized to make, 
while subsection (d) of this section directs how 
the Commission should reach its decision. State 
ex rel. Utils. Comm’n v. Thornburg, 84 N.C. 
App. 482, 353 S.E.2d 413 (1987). 
True-Ups for Past over or Under Recov- 

eries Not Authorized. — This section was not 
intended by the General Assembly to authorize 
true-ups for past over-recoveries or under-re- 
coveries of fuel costs or the fuel component of 
purchased power of electric utilities. State ex 
rel. Utils. Comm’n v. Thornburg, 84 N.C. App. 

482, 353 S.E.2d 413 (1987). 

By enacting subsection (d) of this section, the 
General Assembly did not modify the judicially 
adopted rule prohibiting retroactive rate mak- 
ing, heretofore extant in this State, so as to 
authorize the Utilities Commission to employ 
an Experience Modification Factor in connec- 
tion with an electric utility’s fuel charge adjust- 
ment proceedings in order to provide for a 
“true-up” of the utility’s past over-recoveries or 
under-recoveries of fuel costs. Subsection (d) 
does not authorize such a “true-up” system. 
State ex rel. Utils. Comm’n v. Thornburg, 84 
N.C. App. 482, 353 S.E.2d 413 (1987). 

Applied in State ex rel. Utils. Comm’n v. 
Public Staff-North Carolina Utils. Comm’n, 309 
N.C. 195, 306 S.E.2d 435 (1983). 

Cited in State ex rel. Utils. Comm’n v. 
Thornburg, 316 N.C. 238, 342 S.E.2d 28 (1986). 

§ 62-133.3: Repealed by Session Laws 1995, c. 27, s. 5. 

§ 62-133.4. Gas cost adjustment for natural gas local dis- 
tribution companies. 

(a) Rate changes for natural gas local distribution companies occasioned by 
changes in the cost of natural gas supply and transportation may be deter- 
mined under this section rather than under G.S. 62-133(b), (c), or (d). 
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(b) From time to time, as changes in the cost of natural gas require, each 
natural gas local distribution company may apply to the Commission for 
permission to change its rates to track changes in the cost of natural gas 
supply and transportation. The Commission may, without a hearing, issue an 
order allowing such rate changes to become effective simultaneously with the 
effective date of the change in the cost of natural gas or at any other time 
ordered by the Commission. If the Commission has not issued an order under 
this subsection within 120 days after the application, the utility may place the 
requested rate adjustment into effect. If the rate adjustment is finally 
determined to be excessive or is denied, the utility shall make refund of any 
excess, plus interest as provided in G.S. 62-130(e), to its customers in a manner 
ordered by the Commission. Any rate adjustment under this subsection is 
subject to review under subsection (c) of this section. 

(c) Each natural gas local distribution company shall submit to the Com- 
mission information and data for an historical 12-month test period concerning 
the utility's actual cost of gas, volumes of purchased gas, sales volumes, 
negotiated sales volumes, and transportation volumes. This information and 
data shall be filed on an annual basis in the form and detail and at the time 
required by the Commission. The Commission, upon notice and hearing, shall 
compare the utility’s prudently incurred costs with costs recovered from all the 
utility’s customers that it served during the test period. If those prudently 
incurred costs are greater or less than the recovered costs, the Commission 
shall, subject to G.S. 62-158, require the utility to refund any overrecovery by 
credit to bill or through a decrement in its rates and shall permit the utility to 
recover any deficiency through an increment in its rates. 

(d) Nothing in this section prohibits the Commission from investigating and 
changing unreasonable rates as authorized by this Chapter, nor does it 
prohibit the Commission from disallowing the recovery of any gas costs not 
prudently incurred by a utility. 

(e) As used in this section, the word “cost” or “costs” shall be defined by 
Commission rule or order and may include all costs related to the purchase and 
transportation of natural gas to the natural gas local distribution company’s 
system. (1991, c. 598, s. 8.) 

Editor’s Note. — Session Laws 1998-22, s. nies to transport piped natural gas from the 
15, effective June 30, 1998, authorizes the interstate pipeline to the consumer. 
Utilities Commission to study the transporta- Session Laws 1998-22, s. 16, is a severability 
tion rates charged by local distribution compa-__ clause. 

CASE NOTES 

Cited in State ex rel. Utils. Comm’n v. Caro- 

lina Util. Customers Ass’n, Inc., 142 N.C. App. 
127, 542 S.E.2d 247 (2001). 

§ 62-133.5. Alternative regulation, tariffing, and deregula- 
tion of telecommunications utilities. 

(a) Any local exchange company, subject to the provisions of G.S. 62-110(f1), 
that is subject to rate of return regulation pursuant to G.S. 62-133 or a form of 
alternative regulation authorized by subsection (b) of this section may elect to 
have the rates, terms, and conditions of its services determined pursuant to a 
form of price regulation, rather than rate of return or other form of earnings 
regulation. Under this form of price regulation, the Commission shall, among 
other things, permit the local exchange company to determine and set its own 
depreciation rates, to rebalance its rates, and to adjust its prices in the 
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ageregate, or to adjust its prices for various aggregated categories of services, 
based upon changes in generally accepted indices of prices. Upon application, 
the Commission shall, after notice and an opportunity for interested parties to 
be heard, approve such price regulation, which may differ between local 
exchange companies, upon finding that the plan as proposed (i) protects the 
affordability of basic local exchange service, as such service is defined by the 
Commission; (ii) reasonably assures the continuation of basic local exchange 
service that meets reasonable service standards that the Commission may 
adopt; (iii) will not unreasonably prejudice any class of telephone customers, 
including telecommunications companies; and (iv) is otherwise consistent with 
the public interest. Upon approval, and except as provided in subsection (c) of 
this section, price regulation shall thereafter be the sole form of regulation 
imposed upon the electing local exchange company, and the Commission shall 
thenceforth regulate the electing local exchange company’s prices, rather than 
its earnings. The Commission shall issue an order denying or approving the 
proposed plan for price regulation, with or without modification, not more than 
90 days from the filing of the application. However, the Commission may 
extend the time period for an additional 90 days at the discretion of the 
Commission. If the Commission approves the application with modifications, 
the local exchange company subject to such approval may accept the modifi- 
cations and implement the proposed plan as modified, or may, at its option, (i) 
withdraw its application and continue to be regulated under the form of 
regulation that existed immediately prior to the filing of the application; (11) file 
another proposed plan for price regulation; or (iii) file an application for a form 
of alternative regulation under subsection (b) of this section. If the initial price 
regulation plan is approved with modifications and the local exchange com- 
pany files another plan pursuant to part (ii) of the previous sentence, the 
Commission shall issue an order denying or approving the proposed plan for 
price regulation, with or without modifications, not more than 90 days from 
that filing by the local exchange company. 

(b) Any local exchange company that is subject to rate of return regulation 
pursuant to G.S. 62-133 and which elects not to file for price regulation under 
the provisions of subsection (a) above may file an application with the 
Commission for forms of alternative regulation, which may differ between 
companies and may include, but are not limited to, ranges of authorized 
returns, categories of services, and price indexing. Upon application, the 
Commission shall approve such alternative regulatory plan upon finding that 
the plan as proposed (i) protects the affordability of basic local exchange 
service, as such service is defined by the Commission; (ii) reasonably assures 
the continuation of basic local exchange service that meets reasonable service 
standards established by the Commission; (iii) will not unreasonably prejudice 
any class of telephone customers, including telecommunications companies; 
and (iv) is otherwise consistent with the public interest. The Commission shall 
issue an order denying or approving the proposed plan with or without 
modification, not more than 90 days from the filing of the application. However, 
the Commission may extend the time period for an additional 90 days at the 
discretion of the Commission. If the Commission approves the application with 
modifications, the local exchange company subject to such approval may, at its 
option, accept the modifications and implement the proposed plan as modified 
or may, at its option, (i) withdraw its application and continue to be regulated 
under the form of regulation that existed at the time of filing the application; 
or (ii) file an application for another form of alternative regulation. If the initial 
plan is approved with modifications and the local exchange company files 
another plan pursuant to part (ii) of the previous sentence, the Commission 
shall issue an order denying or approving the proposed plan, with or without 
modifications, not more than 90 days from that filing by the local exchange 
company. 
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(c) Any local exchange company subject to price regulation under the 
provisions of subsection (a) of this section may file an application with the 
Commission to modify such form of price regulation or for other forms of 
regulation. Any local exchange company subject to a form of alternative 
regulation under subsection (b) of this section may file an application with the 
Commission to modify such form of alternative regulation. Upon application, 
the Commission shall approve such other form of regulation upon finding that 
the plan as proposed (i) protects the affordability of basic local exchange 
service, as such service is defined by the Commission; (ii) reasonably assures 
the continuation of basic local exchange service that meets reasonable service 
standards established by the Commission; (iii) will not unreasonably prejudice 
any class of telephone customers, including telecommunications companies; 
and (iv) is otherwise consistent with the public interest. 

(d) Any local exchange company subject to price regulation under the 
provisions of subsection (a) of this section, or other alternative regulation 
under subsection (b) of this section, or other form of regulation under 
subsection (c) of this section shall file tariffs for basic local exchange service 
and toll switched access services stating the terms and conditions of the 
services and the applicable rates. The filing of any tariff changing the terms 
and conditions of such services or increasing the rates for such services shall 
be presumed valid and shall become effective, unless otherwise suspended by 
the Commission for a term not to exceed 45 days, 14 days after filing. Any tariff 
reducing rates for basic local exchange service or toll switched access service 
shall be presumed valid and shall become effective, unless otherwise sus- 
pended by the Commission for a term not to exceed 45 days, seven days after 
filing. Any local exchange company subject to price regulation under the 
provisions of subsection (a) of this section, or other alternative regulation 
under subsection (b) of this section, or other form of regulation under 
subsection (c) of this section may file tariffs for services other than basic local 
exchange services and toll switched access services. Any tariff changing the 
terms and conditions of such services or increasing the rates for an existing 
service or establishing the terms, conditions, or rates for a new service shall be 
presumed valid and shall become effective, unless otherwise suspended by the 
Commission for a term not to exceed 45 days, 14 days after filing. Any tariff 
reducing the rates for such services shall be presumed valid and shall become 
effective, unless otherwise suspended by the Commission for a term not to 
exceed 45 days, seven days after filing. In the event of a complaint with regard 
to a tariff filing under this subsection, the Commission may take such steps as 
it deems appropriate to assure that such tariff filing is consistent with the plan 
previously adopted pursuant to subsection (a) of this section, subsection (b) of 
this section, or subsection (c) of this section. 

(e) Any allegation of anticompetitive activity by a competing local provider 
or a local exchange company shall be raised in a complaint proceeding 
pursuant to G.S. 62-73. 

(f) Notwithstanding the provisions of G.S. 62-140, the Commission shall 
permit a local exchange company or a competing local provider to offer 
competitive services with flexible pricing arrangements to business customers 
pursuant to contract and shall permit other flexible pricing options. 

(g) The following sections of Chapter 62 of the General Statutes shall not 
apply to local exchange companies subject to price regulation under the terms 
of subsection (a) of this section: G.S. 62-35(c), 62-45, 62-51, 62-81, 62-111, 
62-130, 62-131, 62-132, 62-133, 62-134, 62-135, 62-136, 62-137, 62-139, 62-142, 
and 62-153. (1995, c. 27, s. 6.) 

Editor’s Note. — Session Laws 1995, c. 27, beginning on October 1, 1997, and every two 

s. 6.1, effective July 1, 1995, provides that years thereafter, the utilities Commission and 
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the Public Staff shall each provide a report to that summarizes procedures conducted pursu- 
the Joint Legislative Utility Review Committee ant to this act during the preceding two years. 

§ 62-134. Change of rates; notice; suspension and investi- 
gation. 

(a) Unless the Commission otherwise orders, no public utility shall make 
any changes in any rate which has been duly established under this Chapter, 
except after 30 days’ notice to the Commission, which notice shall plainly state 
the changes proposed to be made in the rates then in force, and the time when 
the changed rates will go into effect. The public utility shall also give such 
notice, which may include notice by publication, of the proposed changes to 
other interested persons as the Commission in its discretion may direct. All 
proposed changes shall be shown by filing new schedules, or shall be plainly 
indicated upon schedules filed and in force at the time and kept open to public 
inspection. The Commission, for good cause shown in writing, may allow 
changes in rates without requiring the 30 days’ notice, under such conditions 
as it may prescribe. All such changes shall be immediately indicated upon its 
schedules by such public utility. 

(b) Whenever there is filed with the Commission by any public utility any 
schedule stating a new or revised rate or rates, the Commission may, either 
upon complaint or upon its own initiative, upon reasonable notice, enter upon 
a hearing concerning the lawfulness of such rate or rates. Pending such 
hearing and the decision thereon, the Commission, upon filing with such 
schedule and delivering to the public utility affected thereby a statement in 
writing of its reasons therefor, may, at any time before they become effective, 
suspend the operation of such rate or rates, but not for a longer period than 270 
days beyond the time when such rate or rates would otherwise go into effect. 
If the proceeding has not been concluded and an order made within the period 
of suspension, the proposed change of rate shall go into effect at the end of such 
period. After hearing, whether completed before or after the rate goes into 
effect, the Commission may make such order with respect thereto as would be 
proper in a proceeding instituted after it had become effective. 

(c) At any hearing involving a rate changed or sought to be changed by the 
public utility, the burden of proof shall be upon the public utility to show that 
the changed rate is just and reasonable. 

(d) Notwithstanding the provisions of this Article, any public utility en- 
gaged solely in distributing electricity to retail customers, which electricity has 
been purchased at wholesale rates from another public utility, an electric 
membership corporation or a municipality, may in its discretion, and without 
the necessity of public hearings as in this section is otherwise provided, elect 
to adopt the same retail rates to customers charged by the public utility, 
electric membership corporation or municipality from whom the wholesale 
power is purchased for the same service, unless the North Carolina Utility 
Commission finds upon a hearing, either on its own initiative or upon 
complaint, that the rate of return earned by such utility upon the basis of such 
rates is unjust and unreasonable. In such a proceeding the burden of proof 
shall be upon the electrical distribution company. 

(e) Repealed by Session Laws 1981 (Regular Session, 1982), c. 1197, s. 2. 
(f) The Commission may adopt rules prescribing the information and 

exhibits required to be filed with any applications, or tariff for an increase in 
utility rates, including but not limited to all of the evidence or proof through 
the end of the test period which the utility will rely on at any hearing on such 
increase, and the Commission may suspend such increase until such data, 
information or exhibits are filed, in addition to the time provided for suspen- 
sion of such increase in other provisions of this Chapter. 
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(g) The provisions of this section shall not be applicable to bus companies or 
to their rates, fares or tariffs. 

(h) Notwithstanding the requirements of subsections (a) and (b) of this 
section, the Commission may, in lieu of fixing specific rates or tariffs for 
competitive services offered by a public utility defined in G.S. 62-3(23)a6, adopt 
practices and procedures to permit pricing flexibility, detariffing services, or 
both. In exercising its authority to permit pricing flexibility, detariffing of 
services, or both, the Commission shall first determine that the service is 
competitive. After a determination that the service is competitive, the Com- 
mission shall consider the following in deciding whether to permit pricing 
flexibility, detariffing of services, or both: 

(1) The extent to which competing telecommunications services are avail- 
able from alternative providers in the relevant geographic or service 
market; 

(2) The market share, growth in market share, ease of entry, and 
affiliations of alternative providers; 

(3) The size and number of alternative providers and the ability of such 
alternative providers to make functionally equivalent or substitute 
services readily available at competitive rates and on competitive 
terms and conditions; 

(4) Whether the exercise of Commission authority produces tangible 
benefits to consumers that exceed those available by reliance on 
market forces; 

(5) Whether the exercise of Commission authority inhibits the public 
utility from competing with unregulated providers of functionally 
equivalent telecommunications services; 

(6) Whether the existence of competition tends to prevent abuses, unjust 
discrimination or excessive charges for the service or facility offered; 

(7) Whether the public utility would gain an unfair advantage in its 
competitive activities; and 

(8) Any other relevant factors protecting the public interest. 
(i) On motion of any interested party and for good cause shown, the 

Commission shall hold hearings prior to adopting any pricing flexibility or 
detariffing of services permitted under this section. The Commission may also 
revoke a determination made under this section when the Commission 
determines, after notice and opportunity to be heard, that the public interest 
requires that the rates and charges for the service be more fully regulated. 

(j) Notwithstanding the provisions of G.S. 62-140, the Commission may 
permit public utilities subject to subsection (h) of this section to offer compet- 
itive services to business customers upon agreement between the public utility 
and the customer provided the services are compensatory and cover the costs 
of providing the service. (1933, c. 307, s. 7; 1939, c. 365, s. 3; 1941, c. 97; 1945, 
€772674947-¢: 1008)s) 241949, 61132, s, 22; 1959, c. 422; 1963, c. 1165; 's. 1; 
1971, c.551; 1973, c. 1444; 1975, c. 243, s. 8; c. 510, c. 867,'s. 7; 1981 (Reg. Sess., 
Pepa. 1191, 8. 2) 1960, C010, 8, Lolo), lgog, & 112, Ss. 3.) 

Cross References. — As to fuel charge law on public utility rate regulation, see 56 
adjustments for electric utilities, see § 62- N.C.L. Rev. 847 (1978). 
133.2. For survey of 1980 administrative law, see 59 
Legal Periodicals. — For survey of 1977 N.C.L. Rev. 1024 (1981). 

CASE NOTES 

I. In General. 

II. Suspension of Rate Changes. 

III. Rate Changes Based on Fuel Costs Under Former Subsection (e). 
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I. IN GENERAL. 

Ex Parte Order Allowing Effectuation of 
Fuel Adjustment Clause Held Constitu- 
tional. — An order entered ex parte allowing a 
utility to effectuate a fuel adjustment clause 
did not, in view of the procedures available to 
contest such action, violate N.C. Const., Art. I, 
§ 19. State ex rel. Utils. Comm’n v. Edmisten, 
291 N.C. 327, 230 S.E.2d 651 (1976). 

Limits on Commission’s Authority. — 
The Commission is a creation of the legislature 
and, in fixing rates to be charged by public 
utilities, exercises the legislative function. It 
has no authority except that given to it by 
statute. A fortiori, the Commission has no au- 

thority to permit that which is forbidden by this 
section or to extend a previously granted rate 
increase which former subsection (e) declared 
terminated. State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 451, 232 S.E.2d 184 (1977). 
Power to Refrain from Prescribing Con- 

ditions. — The power to prescribe conditions 
under subsection (a), like the power to suspend 
rate changes, includes the power to refrain 
from prescribing them. Thus the Commission 
by its affirmative order may allow applied-for 
rate changes to become immediately effective, 
conditionally or unconditionally. State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 327, 230 
S.E.2d 651 (1976). 
Authority to Enter Interim Orders. — 

Section 62-135 and this section clearly autho- 
rize the Commission to permit rate schedule 
changes applied for by a utility to be placed into 
effect on an interim basis before hearing and 
final determination. State ex rel. Utils. Comm’n 
v. Edmisten, 291 N.C. 327, 230 S.E.2d 651 
(1976). 
The Utilities Commission had authority 

to enter an interim order allowing a power 
company’s initially requested rate increase to 
go into effect pending final determination of the 
case, subject to the refund with interest of any 
portion of the increase ultimately determined 
to be excessive. State ex rel. Utils. Comm’n v. 
Morgan, 16 N.C. App. 445, 192 S.E.2d 842 
(197.2). 

Petition to Be Determined on Basis of 
Facts Existing When Increase Effective. — 
The Utilities Commission must determine a 
petition for an increase in telephone rates on 
the basis of the facts existing at the time such 
increase is effective. State ex rel. N.C. Utils. 
Comm’n v. Western Carolina Tel. Co., 260 N.C. 
369, 132 S.E.2d 873 (1963). 
And Not on Basis of Subsequent Events. 

— The Utilities Commission cannot consider 
events occurring subsequent to the date certain 
rates went into effect, to ascertain what were 
proper rates on that date. State ex rel. N.C. 
Utils. Comm’n v. Western Carolina Tel. Co., 260 
N.C. 369, 132 S.E.2d 873 (1963). 
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If a subsequent change in conditions 
warrants a new rate, such new rate must 

relate to the date of change. State ex rel. 
N.C. Utils. Comm’n v. Western Carolina Tel. 
Co., 260 N.C. 369, 132 S.E.2d 873 (1963). 
Transfer of Exchanges to Subsidiary 

During Pendency of Petition. — Where a 
telephone company, during the pendency of its 
petition for an increase in rates, transfers part 
of its exchanges to a subsidiary, the Utilities 
Commission, in the exercise of its discretion, 
may make the subsidiary a formal party and 
treat the original petition as a joint petition for 
a uniform system of rates; or it may make the 
subsidiary a party and fix proper rates for the 
subsidiary’s exchanges and for the original pe- 
titioner’s exchanges. State ex rel. N.C. Utils. 
Comm’n v. Western Carolina Tel. Co., 260 N.C. 
369, 132 S.E.2d 873 (1963). 
The parties must be accorded an oppor- 

tunity to be heard with respect to the effect, if 
any, a subsequent change in conditions had on 
the rate structure, and a denial of such oppor- 
tunity would be a deprivation of due process. 
State ex rel. N.C. Utils. Comm’n v. Western 
Carolina Tel. Co., 260 N.C. 369, 132 S.E.2d 873 
(1963). 
The Commission’s findings, supported 

by substantial evidence, may not properly 
be set aside by the reviewing court merely 
because a different conclusion could have been 
reached upon the evidence. State ex rel. Utils. 
Comm’n v. Mebane Home Tel. Co., 35 N.C. App. 
588, 242 S.E.2d 165 (1978), aff’d, 298 N.C. 162, 
257 S.E.2d 623 (1979). 
Decision Upheld Unless Assailable Un- 

der § 62-94(b). — The decision of the Commis- 
sion with regard to rates for public utilities will 
be upheld by the Court of Appeals on appeal 
unless it is assailable on one of the grounds 
enumerated in § 62-94(b). State ex rel. Utils. 
Comm’n v. Mebane Home Tel. Co., 35 N.C. App. 
588, 242 S.E.2d 165 (1978), aff’d, 298 N.C. 162, 
257 S.E.2d 623 (1979). 
For discussion of procedure to be fol- 

lowed in request for coal adjustment 
clause prior to 1975 enactment of former 
subsection (e), see State ex rel. Utils. Comm’n 
v. Edmisten, 26 N.C. App. 662, 217 S.E.2d 201 
(1975), aff'd, 291 N.C. 361, 230 S.E.2d 671 
(1976). 
Applied in State ex rel. N.C. Utils. Comm’n 

v. Southern Ry., 267 N.C. 317, 148 S.E.2d 210 
(1966); State ex rel. Utils. Comm’n v. General 
Tel. Co., 281 N.C. 318, 189 S.E.2d 705 (1972); 
State ex rel. Utils. Comm’n v. Morgan, 16 N.C. 
App. 453, 192 S.E.2d 842 (1972); State ex rel. 
Utils. Comm’n v. Motor Carriers’ Traffic Ass’n, 
16 N.C. App. 515, 192 S.E.2d 580 (1972); State 
ex rel. Utils. Comm’n v. Duke Power Co., 285 

N.C. 377, 206 S.E.2d 269 (1974); State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 361, 230 
S.E.2d 671 (1976); State ex rel. Utils. Comm’n 
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v. Edmisten, 291 N.C. 477, 232 S.E.2d 199 

(1977); State ex rel. Utils. Comm’n v. Edmisten, 
291 N.C. 478, 232 S.E.2d 200 (1977). 

Quoted in State ex rel. Comm’ of Ins. v. 
North Carolina Fire Ins. Rating Bureau, 292 
N.C. 471, 234 S.E.2d 720 (1977). 

Stated in Senior Citizens Clubs v. Duke 
Power Co., 425 F. Supp. 411 (W.D.N.C. 1976). 

Cited in State ex rel. Utils. Comm’n v. South- 
ern Bell Tel. & Tel. Co., 289 N.C. 286, 221 
S.E.2d 322 (1976); State ex rel. Utils. Comm’n 
v. Edmisten; 291 N.C. 575, 232 S.E.2d 177 
(1977); State ex rel. Comm’r of Ins. v. North 
Carolina Auto. Rate Admin. Office, 294 N.C. 60, 
241 S.E.2d 324 (1978); State ex rel. Utils. 
Comm’n y. Rail Common Carriers, 42 N.C. App. 
314, 256 S.E.2d 508 (1979); State ex rel. Utils. 
Comm’n v. Duke Power Co., 305 N.C. 1, 287 

S.E.2d 786 (1982); State ex rel. Utils. Comm’n 

yv. Conservation Council, 64 N.C. App. 266, 307 
S.E.2d 375 (1983); State ex rel. Utils. Comm’n 

v. Public Staff-North Carolina Utils. Comm’n, 
64 N.C. App. 609, 307 S.E.2d 803 (1983); State 
ex rel. Utils. Comm’n v. Tar Heel Indus., Inc., 77 
N.C. App. 75, 334 S.E.2d 396 (1985); State ex 
rel. Utils. Comm’n v. Empire Power Co., 112 
N.C. App. 265, 435 S.E.2d 553 (1993). 

II. SUSPENSION OF RATE CHANGES. 

Language of Subsection (b) Is Permis- 
sive. — While the language of subsection (b) 
gives the Commission authority to suspend 
changes in rates subject to the time limitation 
imposed, it does not require that it do so. The 
language is permissive, not mandatory. State 
ex rel. Utils. Comm’n v. Morgan, 16 N.C. App. 
445, 192 S.E.2d 842 (1972); State ex rel. Utils. 
Comm'n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 

The power granted the Commission by sub- 
section (b) to suspend a requested change in 
rates is a discretionary one which the Commis- 
sion may, but need not, exercise. State ex rel. 
Utils. Comm’n v. Edmisten, 29 N.C. App. 428, 
225 S.E.2d 101, aff'd, 291 N.C. 424, 230 S.E.2d 
647 (1976). 

_ Authority to Suspend Rates for Lesser 
Period. — The authority to suspend rates for 
not more than 270 days clearly includes the 
power to suspend them for some lesser period. 
State ex rel. Utils. Comm’n v. Morgan, 16 N.C. 
App. 445, 192 S.E.2d 842 (1972); State ex rel. 
Utils. Comm’n v. Edmisten, 291 N.C. 327, 230 
S.E.2d 651 (1976). 
Power to Suspend Portion of Change for 

Lesser Period. — The discretionary power 
granted the Commission by subsection (b) to 
suspend a proposed change in rates for a period 
not longer than 270 days clearly includes the 
lesser power to suspend a portion of the change 
for some lesser period. State ex rel. Utils. 
Comm’n v. Edmisten, 29 N.C. App. 428, 225 
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S.E.2d 101, aff’d, 291 N.C. 424, 230 S.E.2d 647 
(1976). 
Suspension of Rates May Be Withdrawn 

or Modified. — Nothing in this section indi- 
cates a legislative intent that once the Commis- 
sion exercises its discretionary power and sus- 
pends rates, it thereby necessarily exhausts its 

authority in that regard, so as thereafter to be 
precluded from withdrawing or modifying the 
suspension. State ex rel. Utils. Comm’n v. Mor- 

gan, 16 N.C. App. 445, 192 S.E.2d 842 (1972); 
State ex rel. Utils. Comm’n v. Edmisten, 291 

N.C. 327, 230 S.E.2d 651 (1976). 
It is entirely consistent with the statutory 

procedure contemplated by this section that 
upon the filing with the Commission by a utility 
of a new or revised rate, the Commission, if it 
exercises its discretion to suspend such rate, 
should (1) act promptly and suspend the rate 
for up to the maximum period it is permitted to 
do so; (2) hold a preliminary hearing, if the 
Commission should deem this desirable, to re- 

ceive additional evidence and information; and 

(3) in the clearer light furnished by the addi- 
tional information so acquired, reconsider its 
original order and either modify it or cancel it 
altogether. State ex rel. Utils. Comm’n v. Mor- 
gan, 16 N.C. App. 445, 192 S.E.2d 842 (1972). 

Implicit within the discretionary authority 
granted to determine whether and for how long 
to suspend is the discretion to cancel or modify 
a suspension once it has been made, and noth- 
ing in the language of this section suggests that 
the legislature intended that the Commission 
could exercise the discretionary authority 
granted it only if it did so on an all-or-nothing, 
once-and-for-all basis. State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 

III. RATE CHANGES BASED ON FUEL 
COSTS UNDER FORMER SUBSECTION 

(E). 

The purpose of the expedited fuel pro- 
ceeding was to allow a utility to change its 
rates based solely on fluctuations in fuel costs. 
The reasonableness of the utility’s based fuel 
costs are not to be considered. State ex rel. 
Utils. Comm’n v. Conservation Council, 312 
N.C. 59, 320 S.E.2d 679 (1984). 
From a review of the language, purpose 

and history of former subsection (e), it can 
be concluded that the legislature intended that 
the Utilities Commission consider in the fuel 
adjustment proceedings only the fluctuations in 
the price of fossil fuels — oil, coal and natural 
gas — used by the utility in the production of 
electric power in its own generating units. The 
legislature did not intend to include in the 
expedited hearing proceedings the myriad of 
issues relating to purchased or interchange 
power which necessarily require closer scru- 
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tiny. Subsequent action by the legislature in 
enacting § 62-133.2, which makes express pro- 
vision for the consideration of such issues in the 
general rate cases, has now made its intent 
clear. State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 309 N.C. 
195, 306 S.E.2d 435 (1983). 
Former subsection (e) dealt specifically 

with the continuation of previously 
granted rate increases based solely on the 
increased cost of fuel. State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 451, 232 S.E.2d 
184 (1977). 
Former subsection (e) did not roll back 

electric power rates. On the contrary, it 
authorized the Commission, after hearing, to 
incorporate into the basic rates of the utility, 
chargeable on and after September 1, 1975, an 
increase determined by the then cost of coal. 
State ex rel. Utils. Comm’n v. Edmisten, 291 
Ni@.451,, 232 Si. 20 154 (1977. 
Heat Rate and Plant Availability Not 

Bases for Determination Under Former 
Subsection (e). — Pursuant to former subsec- 
tion (e) of this section, a public utility could 
apply to the Utilities Commission for authority 
to increase its rates and charges based solely 
upon the increased cost of fuel used in the 
generation of electric power, and the Commis- 
sion, on its own motion or upon request of an 
interested rate payor, could consider and deter- 
mine a decrease in rates or charges based solely 
upon a decrease in the cost of fuel; therefore, 
insofar as the Commission considered and 
passed upon the cost of fuel used by defendant 
in the generation of electric power during the 
periods in question by considering the reason- 
ableness of the prices paid by defendant for 
such fuel, it acted within the scope of the 
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statutorily prescribed procedure, but insofar as 
the Commission considered and based its deter- 
mination upon such factors as defendant’s heat 
rate and plant availability in these proceed- 
ings, it went beyond the scope of the procedure 
authorized by former subsection (e). State ex 
rel. Utils. Comm’n v. VEPCO, 48 N.C. App. 453, 
269 S.E.2d 657, cert. denied, 301 N.C. 531, 273 
S.E.2d 462 (1980). 

Plant Efficiency Not Considered in Pro- 
ceedings Under Former Subsection (e). — 
Heat rate and capacity factor furnish conve- 
nient measuring devices by which to evaluate 
the overall efficiency with which a particular 
electrical utility system is operated, and the 
Utilities Commission should take into account 
the efficiency of a company’s operation in fixing 
its rates in a general rate case as provided in 
§ 62-133. However, plant efficiency as it bears 
upon fuel cost was not a factor to be considered 
in the limited and expedited proceeding pro- 
vided for by former subsection (e) of this sec- 
tion. State ex rel. Utils. Comm’n v. VEPCO, 48 
N.C. App. 453, 269 S.E.2d 657, cert. denied, 301 
N.C. 531, 273 S.E.2d 462 (1980). 
Commission’s Decision Held Improper. 

— Commission’s “decision” that the legislature, 
in enacting former subsection (e), did not in- 
tend to deny the utility “recovery of its July and 
August 1975 fuel expenses actually incurred” 
was not an interpretation of the statute but a 
nullification of it, which was beyond the author- 
ity of the Commission. The wisdom and fair- 
ness of the legislature’s determination, clearly 
expressed, may not be reviewed by the Com- 
mission, or even by the courts in the absence of 
a constitutional question. State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 451, 232 S.E.2d 
184 (1977). 

§ 62-135. Temporary rates under bond. 

(a) Notwithstanding an order of suspension of an increase in rates, any 
public utility except a common carrier may, subject to the provisions of 
subsections (b), (c) and (d) hereof, put such suspended rate or rates into effect 
upon the expiration of six months after the date when such rate or rates would 
have become effective, if not so suspended, by notifying the Commission and its 
consumers of its action in making such increase not less than 10 days prior to 
the day when it shall be placed in effect; provided, however, that utilities 
engaged in the distribution of utility commodities bought at wholesale by the 
utility for distribution to consumers may put such suspended rate or rates, to 
the extent occasioned by changes in the wholesale rate of such utility 
commodity, into effect at the expiration of 30 days after the date when such 
rate or rates would become effective if not so suspended; provided that no rate 
or rates shall be left in effect longer than one year unless the Commission shall 
have rendered its decision upon the reasonableness thereof within such period. 
This section to become effective July 1, 1963. 

(b) No rate or rates placed in effect pursuant to this section shall result in 
an increase of more than twenty percent (20%) on any single rate classification 
of the public utility. 
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(c) No rate or rates shall be placed in effect pursuant to this section until the 
public utility has filed with the Commission a bond in a reasonable amount 
approved by the Commission, with sureties approved by the Commission, or an 
undertaking approved by the Commission, conditioned upon the refund in a 
manner to be prescribed by order of the Commission, to the persons entitled 
thereto of the amount of the excess plus interest from the date that such rates 
were put into effect, if the rate or rates so put into effect are finally determined 
to be excessive. The amount of said interest shall be determined pursuant to 
G.S. 62-130(e). 

(d) If the rate or rates so put into effect are finally determined to be 
excessive, the public utility shall make refund of the excess plus interest to its 
customers within 30 days after such final determination, and the Commission 
shall set forth in its final order the terms and conditions for such refund. If 
such refund is not paid in accordance with such order, any persons entitled to 
such refund may sue therefor, either jointly or severally, and be entitled to 
recover, in addition to the amount of the refund, all court costs and reasonable 
attorney fees for the plaintiff, to be fixed by the court. (1933, c. 307, s. 7; 1959, 
G2422: 1963;'c..1165;.s. 1; 1981, c. 461, .s. 2.) 

CASE NOTES 

Purpose. — This section was enacted for the 
purpose of minimizing the effect of the unavoid- 
able time lag between the filing of an applica- 
tion by a utility company for an increase in its 
rates for service and the entry of an order of the 
Commission finding such increase proper. State 
ex rel. Utils. Comm’n v. VEPCO, 285 N.C. 398, 
206 S.E.2d 283 (1974); State ex rel. Utils. 
Comm'n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 

This section is a direct exercise of the 
police power of the State by the legislature 
itself. State ex rel. Utils. Comm’n v. VEPCO, 

285 N.C. 398, 206 S.E.2d 283 (1974). 
This section prevails over a private con- 

tract in conflict therewith. State ex rel. 
Utils. Comm’n v. VEPCO, 285 N.C. 398, 206 
S.E.2d 283 (1974). 

Prior contracts between a power company 
and the municipalities do not bar the power 
company from putting different rates into effect 
pursuant to this section, pending final determi- 
nation by the Commission. State ex rel. Utils. 
Comm'n v. VEPCO, 285 N.C. 398, 206 S.E.2d 
283 (1974). 
But Power Company May Not at Will 

Disregard Such Contract. — The mere ex- 
istence in the Commission of authority to in- 
crease the rates previously specified in a mu- 
nicipal contract does not authorize a power 
company at its own will to disregard such 
contract and to charge the other party thereto a 
higher rate. State ex rel. Utils. Comm’n v. 
VEPCO, 285 N.C. 398, 206 S.E.2d 2838 (1974). 

Conditions for Putting Proposed Rates 
into Effect. — This section authorizes the 
utility to put its proposed rates into effect after 
the passage of six months from the filing of its 
application, if no order has been entered by the 

Commission determining the validity of the 
proposed rates and if the utility company files 
its undertaking, approved by the Commission, 
for a refund of any portion of such rates ulti- 
mately disapproved by the Commission. State 
ex rel. Utils. Comm’n v. VEPCO, 285 N.C. 398, 

206 S.E.2d 283 (1974). 
Rate Changes on Interim Basis Permit- 

ted. — Section 62-134 and this section clearly 
authorize the Commission to permit rate sched- 
ule changes applied for by a utility to be placed 
into effect on an interim basis before hearing 
and final determination. State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 
Preference as to Interests of Current 

Customers. — The power of the Commission 
to suspend a rate increase under investigation 
for a six months’ period gives an absolute pref- 
erence for that period to the interest of current 
customers in paying no more than they have 
been paying for the electricity they consume. 
Senior Citizens Clubs v. Duke Power Co., 425 F. 
Supp. 411 (W.D.N.C. 1976), aff’d, 425 U.S. 928, 
96 S. Ct. 1658, 48 L. Ed. 2d 172 (1976). 
Conditional Preference as to Future 

Customers. — If increases may be suspended 
for longer periods, the interest of a utility’s 
future customers may be impaired by the lack 
of adequate capacity to serve their needs. Thus, 
under this section, after lapse of the six-month 
period during which the interest of present 
customers has an absolute preference, a condi- 
tional preference is given to the interest of 
future customers by permitting the implemen- 
tation of the increase subject to mandatory 
refund to the extent that the implemented 
increase is larger than the rates ultimately 
approved by the Commission. Senior Citizens 
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Clubs v. Duke Power Co., 425 F. Supp. 411 
(W.D.N.C. 1976), aff’d, 425 U.S. 928, 96 S. Ct. 
1658, 48 L. Ed. 2d 172 (1976). 
Implementation of rate increase with- 

out Commission’s approval does not in- 
volve state action under 42 U.S.C. § 1988. 

Senior Citizens Clubs v. Duke Power Co., 425 F. 
Supp. 411 (W.D.N.C. 1976), aff’d, 425 U.S. 928, 
96 S. Ct. 1658, 48 L. Ed. 2d 172 (1976). 
Municipality Not Entitled to Temporary 

Restraining Order. — Where a public service 
company has filed bond with the Utilities Com- 
mission and has obtained authority from the 
Commission to put into effect an increase in 
rates in the territory served by it, a municipal 
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upon the assertion that the increase in rates 
was contrary to contractual provisions in the 
franchise granted the public service company 
by the city, since an adequate and efficient 
remedy is afforded the city and its inhabitants 
by suit upon the bond in the event the increase 
in rate was not justified in law, and therefore 
the municipality could not suffer irreparable 
injury. City of Durham v. Public Serv. Co., 257 
N.C. 546, 126 S.E.2d 315 (1962). 
Applied in State ex rel. Utils. Comm'n v. 

Edmisten, 26 N.C. App. 613, 216 S.E.2d 743 
(1975). 

Stated in State ex rel. Commrr of Ins. v. 
North Carolina Fire Ins. Rating Bureau, 292 
N.C. 471,234 S:E.2d -720 (1977). 

Cited in State ex rel. Utils. Comm’n v. 

Edmisten, 291 N.C. 424, 230 S.E.2d 647 (1976). 

corporation is not entitled to a temporary order 
restraining the service company from putting 
the rates into effect within the municipality 

§ 62-136. Investigation of existing rates; changing unrea- 
sonable rates; certain refunds to be distrib- 
uted to customers. 

(a) Whenever the Commission, after a hearing had after reasonable notice 
upon its own motion or upon complaint of anyone directly interested, finds that 
the existing rates in effect and collected by any public utility are unjust, 
unreasonable, insufficient or discriminatory, or in violation of any provision of 
law, the Commission shall determine the just, reasonable, and sufficient and 
nondiscriminatory rates to be thereafter observed and in force, and shall fix the 
same by order. 

(b) All municipalities in the State are deemed to be directly interested in the 
rates and service of public utilities operating in such municipalities, and may 
institute or participate in proceedings before the Commission involving such 
rates or service. Any municipality may institute proceedings before the 
Commission to eliminate unfair and unreasonable discrimination in rates or 
service by any public utility between such complainant or its inhabitants and 
any other municipality or its inhabitants, and the Commission shall, upon 
complaint, after hearing afforded to the public utility affected and to all 
municipalities affected, have authority to remove such discrimination. 

(c) If any refund is made to a distributing company operating as a public 
utility in North Carolina of charges paid to the company from which the 
distributing company obtains the energy, service or commodity distributed, the 
Commission may, in cases where the charges have been included in rates paid 
by the customers of the distributing company, require said distributing 
company to distribute said refund plus interest among the distributing 
company’s customers in a manner prescribed by the Commission. The amount 
of said interest shall be determined pursuant to G.S. 62-130(e). (Ex. Sess. 1913, 
c. 20, s. 7; C.S., 841083; 1933, ¢..134)s..8:\¢. 307)'8.821937; 'c. 4019 1941) ex07: 
1963, c. 1165, s. 1; 1981, c. 460, s. 1.) 

CASE NOTES 

Ratepayers by Rulemaking Rather Than 
Ratemaking Procedure. — Utilities Com- 

Subsection (a) refers to rate fixing as 
envisioned by § 62-133. State ex rel. Utils. 
Comm'n v. Edmisten, 30 N.C. App. 459, 227 
S.E.2d 593, rev’d on other grounds, 291 N.C. 
451, 232 S.E.2d 184 (1976). 
Tax Reform Benefits Passed on to 

mission may pass on to the ratepayers the 
benefits of the Tax Reform Act of 1986 (TRA-86) 
through a rulemaking procedure rather than a 
ratemaking procedure. State ex rel. Utils. 
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Comm'n v. Nantahala Power & Light Co., 326 
N.C. 190, 388 S.E.2d 118 (1990). 
The Commission may not fix rates retro- 

actively so as to make them collectible for past 
service. State ex rel. Utils. Comm’n v. City of 
Durham, 282 N.C. 308, 193 S.E.2d 95 (1972). 

The Utilities Commission exceeded its statu- 
tory authority in requiring a manufacturer to 
pay a surcharge for emergency natural gas 
used by the manufacturer prior to the date that 
the tariff including the surcharge became effec- 
tive, even though the supplier did not bill the 
manufacturer for such gas until after the tariff 
became effective. A rate is fixed or allowed 
when it becomes effective pursuant to § 62- 
130(a), and rates must be fixed prospectively 
from their effective date. Subsection (a) of this 
section provides that the commission shall de- 
termine rates to be thereafter observed and in 
force. The commission may not fix rates retro- 
actively so as to make them collectible for past 
services. State ex rel. Utils. Comm’n v. Farmers 
Chem. Ass’n, 42 N.C. App. 606, 257 S.E.2d 439 
(1979), cert. denied, 299 N.C. 124, 261 S.E.2d 
926 (1980). 

Commission’s Order Was Not Retroac- 

tive. — Where Utilities Commission’s order 

merely required North Carolina Natural Gas 
(NCNG) to abide by the rate structure in exist- 
ence at the time the two percent (2%) monies 
were collected from T-1 customers, the Commis- 
sion’s order did not constitute unlawful retro- 
active rate making. State ex rel. Utils. Comm’n 
v. North Carolina Natural Gas Corp., 323 N.C. 
630, 375 S.E.2d 147 (1989). 
The Commission may investigate rates 

upon the request of any person directly 
interested. It may hear evidence as to the 
reasonableness of the maximum rates fixed by 
law or by the Commission, and establish such 
rates as it may deem just. The authority con- 
ferred upon the Commission is plenary. Corpo- 
ration Comm’n ex rel. Raleigh Granite Co. v. 
Atlantic C.L.R.R., 187 N.C. 424, 121 S.E. 767 
(1924). 
As to authority of the Commission, on its 

own motion or that of another interested 
party, to intervene and make corrections 
in the utility’ss rate schedules, including, if 
circumstances should require it, the abrogation 
of the fuel clause, see State ex rel. Utils. 
Comm’n v. Edmisten, 291 N.C. 327, 230 S.E.2d 
651 (1976). 
Refunds to Customers. — The wording of 

this section clearly requires that refunds be 
made to the customers who paid the charges, 
and that these refunds be contingent upon 
practicability. State ex rel. Utils. Comm’n v. 
Public Serv. Co., 56 N.C. App. 448, 289 S.E.2d 
82 (1982), aff'd, 307 N.C. 474, 299 S.E.2d 425 
(1983). 
Under the 1981 amendment, the Com- 

mission is empowered to order the distri- 
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bution of supplier refunds to either current 
or past customers, utilizing whatever method 
the Commission deems most appropriate. State 
ex rel. Utils. Comm’n v. Public Serv. Co., 307 

N.C. 474, 299 S.E.2d 425 (1983). 
Under the 1981 amendment to subsection (c), 

it is no longer required that the refund be 
practicable and that the utility have a reason- 
able return exclusive of the refund in order for 
the Commission to direct a customer refund. 
Moreover, the statute no longer provides for 
distribution of the refunds to customers in 
proportion to their payment of the charges 
refunded. State ex rel. Utils. Comm’n v. Public 
Serv. Co., 307 N.C. 474, 299 S.E.2d 425 (1983). 

Prior to the 1981 amendment, the legislature 
intended for the refunds to be made in propor- 
tion to each customer’s usage in the refund 
period during which he paid excess charges. 
There was no language in the statute requiring 
distribution by customer class. State ex rel. 
Utils. Comm’n v. Public Serv. Co., 307 N.C. 474, 
299 S.E.2d 425 (1983). 

Prior to the 1981 amendment, subsection (c) 
of this section required that refunds be distrib- 
uted only to those individuals who actually paid 
the overcharges. State ex rel. Utils. Comm’n v. 
Public Serv. Co., 307 N.C. 474, 299 S.E.2d 425 
(1983). 

All refunds received after May 28, 1981, 
will be governed by the 1981 amendment 
to subsection (c); 1981 Session Laws, c. 460, s. 
1. State ex rel. Utils. Comm’n v. Public Serv. 
Co., 307 N.C. 474, 299 S.E.2d 425 (1983). 
Subsection (c) speaks in terms of when 

the refund is received by the utilities, not 
to the period of time to which the refunds 
relate. State ex rel. Utils. Comm’n v. Public 
Serv. Co., 307 N.C. 474, 299 S.E.2d 425 (1983). 

Subsection (c) of this section more specifically 
applies to supplier refunds received by natural 
gas distributing utilities than did former sub- 
section (f) of § 62-133 and is the proper statute 
to be applied in determining the appropriate 
distribution of these supplier refunds. State ex 
rel. Utils. Comm’n v. Public Serv. Co., 307 N.C. 
474, 299 S.E.2d 425 (1983). 

Distribution of refunds received by a utility 
after the effective date of the statute (January 
1, 1964) are governed by subsection (c). State ex 
rel. Utils. Comm’n v. Public Serv. Co., 307 N.C. 
474, 299 S.E.2d 425 (1983). 

Former subsection (f) of § 62-133 dealt only 
with rate changes, while subsection (c) of this 
section, specifically sets forth the criteria pur- 
suant to which refunds should be distributed. 
State ex rel. Utils. Comm’n v. Public Serv. Co., 
307 N.C. 474, 299 S.E.2d 425 (1983). 

Refunds to the local distribution company 
come under the supervision of the Commission 
until such time as it makes a determination 
with regard to the disposition of the refunds, 
pursuant to subsection (c), creating rights on 
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behalf of the customers, and until that time, the 
utilities customers have no vested interest in 
the refunds. State ex rel. Utils. Comm'n v. 
Carolina Util. Customers Ass’n, 336 N.C. 657, 
446 S.E.2d 332 (1994). 
“Complaint Proceeding”. — A _ hearing 

which involves a single rate or a small part of 
the rate structure of a public utility is called a 
“complaint proceeding.” It differs from a gen- 
eral rate case in that it deals with an emer- 
gency or change of circumstances which does 
not affect the entire rate structure of the utility 
and may be resolved without involving the 
procedure outlined in § 62-133, and does not 

justify the expense and loss of time involved in 
such procedure. State ex rel. Utils. Comm’n v. 
Carolina Power & Light Co., 250 N.C. 421, 109 
S.E.2d 253 (1959). 
“General Rate” Case. — A proceeding in 

which a utility seeks an increase in rates for 

§ 62-137. Scope of rate case. 
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classes of customers providing its major source 
of revenue in order to provide funds assertedly 
necessary for continued operation is a general 
rate case and not a complaint proceeding, even 
though the increase is not requested for all 
classes of customers. State ex rel. Utils. 
Comm’n v. Tidewater Natural Gas Co., 259 
N.C. 558, 131 S.E.2d 3038 (1963). 

Applied in State ex rel. Utils. Comm'n v. 
Public Serv. Co., 59 N.C. App. 448, 297 S.E.2d 
119 (1982); State ex rel. Utils. Comm’n v. Con- 
servation Council, 312 N.C. 59, 320 S.E.2d 679 

(1984). 
Stated in State ex rel. Utils. Comm’n v. Bird 

Oil Co., 47 N.C. App. 1, 266 S.E.2d 838 (1980). 

Cited in Duke Power Co. v. City of High 
Point, 22 N.C. App. 91, 205 S.E.2d 774 (1974); 
State ex rel. Utils. Comm’n v. Bird Oil Co., 302 
N.C. 14, 273 S.E.2d 232 (1981). 

In setting a hearing on rates upon its own motion, upon complaint, or upon 
application of a public utility, the Commission shall declare the scope of the 
hearing by determining whether it is to be a general rate case, under G.S. 
62-133, or whether it is to be a case confined to the reasonableness of a specific 
single rate, a small part of the rate structure, or some classification of users 
involving questions which do not require a determination of the entire rate 
structure and overall rate of return. The procedures established in this section 
shall not be required when pricing alternatives permitted under G.S. 62-134(h) 
and (j) are adopted. (1963, c. 1165, s. 1; 1989, c. 112, s. 4.) 

Legal Periodicals. — For survey of 1978 
administrative law, see 57 N.C.L. Rev. 831 
(1979). 

CASE NOTES 

This section is inapplicable to proceed- 
ings conducted under § 62-90(c), since their 
scope is limited by statute to the exceptions on 
which the particular appeal of a final order or 
decision is based, leaving the Commission with- 
out authority to declare such a hearing a gen- 
eral rate case or complaint proceeding. State ex 
rel. Utils. Comm’n v. Edmisten, 294 N.C. 598, 
242 S.E.2d 862 (1978). 
The question of whether a case “is to be 

a general rate case” under the terms of 
this section is a mixed question of law and 
fact. As to such questions, courts should be 
hesitant to disturb the commission’s expert 
determination with regard to the nature of the 
case presented, particularly when its determi- 
nation is made prior to hearing and for the 
initial purpose of setting the scope of the hear- 
ing and the resulting amount of information 
which the public utility will be required to 
furnish. Even at that stage, however, the com- 

mission’s determination must be supported by 
“competent, material and substantial evidence 
in view of the entire record as submitted.” State 
ex rel. Utils. Comm’n v. Rail Common Carriers, 
42 N.C. App. 314, 256 S.E.2d 508 (1979). . 
Tax Reform Benefits Passed on to 

Ratepayers by Rule Making Rather Than 
Rate Making Procedure. — Utilities Com- 
mission may pass on to the ratepayers the 
benefits of the Tax Reform Act of 1986 (TRA-86) 
through a rule making procedure rather than a 
rate making procedure. State ex rel. Utils. 
Comm’n v. Nantahala Power & Light Co., 326 
N.C. 190, 388 S.E.2d 118 (1990). 

Since there was no provision in the rule at 
issue that if tax rates went up the utilities 
could raise rates just as they were lowered by 
the reduced tax rates, Utils. Comm’n v. 

Edmisten, 294 N.C. 598, 242 S.E.2d 862 (1978) 
does not approve the rule making process for 
the purpose of adjusting rates, nor is there any 
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statutory authority for the proposition that 
rates may be adjusted by some other method 
beyond those set out in §§ 62-133 or 62-136 and 

this section. 
Applied in State ex rel. Utils. Comm’n v. 

Morgan, 16 N.C. App. 445, 192 S.E.2d 842 
(1972); State ex rel. Utils. Comm’n v. Motor 
Carriers’ Traffic Ass’n, 16 N.C. App. 515, 192 
S.E.2d 580 (1972): State ex rel. Utils. Comm’n 
v. Boren Clay Prods. Co., 48 N.C. App. 263, 269 
S.E.2d 234 (1980); State ex rel. Utils. Comm’n 
v. North Carolina Textile Mfrs. Ass’n, 59 N.C. 
App. 240, 296 S.E.2d 487 (1982); State ex rel. 
Utils. Comm’n v. Edmisten, 314 N.C. 122, 333 
S.E.2d 453 (1985). 
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Cited in State ex rel. Utils. Comm’n v. 
Beatties Ford Util., Inc., 21 N.C. App. 213, 203 
S.E.2d 649 (1974); State ex rel. Utils. Comm’n 
v. County of Harnett, 30 N.C. App. 24, 226 
S.E.2d 515 (1976); State ex rel. Utils. Comm’n 
v. Duke Power Co., 305 N.C. 1, 287 S.E.2d 786 
(1982); State ex rel. Utils. Comm’n v. Public 
Staff-N.C. Utils. Comm’n, 323 N.C. 481, 374 
S.E.2d 361 (1988); State ex rel. Utils. Comm’n 
v. Thornburg, 325 N.C. 463, 385 S.E.2d 451 
(1989); State ex rel. Utils. Comm’n  v. 

Nantahala Power & Light Co., 326 N.C. 190, 
388 S.E.2d 118 (1990); State ex rel. Utils. 
Comm’n v. Carolina Util. Customers Ass’n, 348 
N.C. 452, 500 S.E.2d 693 (1998). 

Quoted in State ex rel. Utils. Comm’n v. 
VEPCO, 48 N.C. App. 453, 269 S.E.2d 657 
(1980). 

§ 62-138. Utilities to file rates, service regulations and 
service contracts with Commission; publica- 
tion; certain telephone service prohibited. 

(a) Under such rules as the Commission may prescribe, every public utility, 
except as permitted under G.S. 62-134(h) and (j): 

(1) Shall file with the Commission all schedules of rates, service regula- 
tions and forms of service contracts, used or to be used within the 
jurisdiction of the Commission; and 

(2) Shall keep copies of such schedules, service regulations and contracts 
open to public inspection. Except, if there is a sufficient likelihood that 
a public utility defined in G.S. 62-3(23)a.6. may suffer a competitive 
disadvantage if the rates for a specific competitive service are dis- 
closed, the Commission may waive the public disclosure of the rates. 
The Commission may revoke the disclosure waiver upon a showing 
that the competitive disadvantage no longer exists. 

(b) Every common carrier of passengers shall file with the Commission, 
print, and keep open for public inspection schedules showing all rates for the 
transportation of passengers in intrastate commerce and all services in 
connection therewith between points on its own routes and between points on 
its own routes and points on the routes of other such common carriers, and if 
it establishes joint rates with other common carriers, it shall include in its 
schedules so filed such joint rates. 

(c) Every irregular route common carrier of household goods shall file with 
the Commission, print, and keep open for public inspection schedules showing 
all rates for the transportation of household goods in intrastate commerce 
between points within the area of its authorized operation, and if it establishes 
joint rates with other common carriers, it shall include in its schedules so filed 
such joint rates between points within the area of its own authorized operation 
and points on the line or route of such other common carriers. 

(cl) Any person who, though exempt from Commission regulation under 
Public Law 103-305, agrees to joint line rates or routes as authorized by Public 
Law 103-305 may file with the Commission, print, and keep open for public 
inspection schedules showing all such joint rates for the transportation of 
property in intrastate commerce, and all connected services, between all points 
the person serves. 

(d) The schedules required by this section shall be published, filed, and 
posted in such form and manner and shall contain such information as the 
Commission may prescribe; and the Commission is authorized to reject any 
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schedule filed with it which is not in compliance with this section. Any schedule 
so rejected by the Commission shall be void and its use shall be unlawful. 

(e) No public utility, unless otherwise provided by this Chapter, shall engage 
in service to the public unless its rates for such service have been filed and 
published in accordance with the provisions of this section. 

(f) Under such rules as the Commission may prescribe, every electric 
membership corporation operating within this State shall file with the Com- 
mission, for information purposes, all rates, schedules of rates, charges, service 
regulations, and forms of service contracts, used or to be used within the State, 
and shall keep copies of such schedules, rates, charges, service regulations, 
and contracts open to public inspection. 

(g) No public utility may offer or maintain telephone service to any sub- 
scriber to such service who has in use or proposes to place in use equipment 
which will enable said subscriber to observe or monitor telephone calls directed 
to or placed by said subscriber unless said subscriber shall agree that such 
equipment shall be used in conformity with the standards for the use of such 
equipment adopted by the Commission. (1899, c. 164, s. 7; Rev., s. 1109; 1907, 
c. 217,8. 5: C.S.4s. 1074: 1933 c. 134. s.82¢. 30748. 4: 194 ic.97 194726. 100s 
s. 20, 19497 c. T132°s_ 23; 1959, ¢..209, 1963, c, 1105, s..1°1960, c. 28005. 0 ee 
C2199" 1989 se) 112 sHbs81995, ChoZ5, S60) 

Legal Periodicals. — For survey of 1977 
law on common carriers, see 56 N.C.L. Rev. 853 

(1978). 

CASE NOTES 

Use of Availability Charge in Rate 
Schedule for Recreational Subdivision. — 
The Utilities Commission has jurisdiction and 
authority to allow the use of an availability 
charge in a rate schedule for a recreational 
subdivision, should any be deserved. State ex 
rel. Utils. Comm’n v. Carolina Forest Util., Inc., 

21 N.C. App. 146, 203 S.E.2d 410 (1974). 
Landowners in a recreational subdivi- 

sion who pay availability charges are 
“consumers” or stand in a consumer-like rela- 
tionship to the utility providing water service. 
State ex rel. Utils. Comm’n v. Carolina Forest 

Util., Inc., 21 N.C. App. 146, 203 S.E.2d 410 
(1974). 

Contractual obligation to provide water 
service to a recreational subdivision as 
well as the actual delivery thereof directly 
affect a utility’s ability to function as a utility. 
State ex rel. Utils. Comm’n v. Carolina Forest 
Util., Inc., 21 N.C. App. 146, 203 S.E.2d 410 
(1974). 

Cited in State ex rel. Utils. Comm’n v. Moun- 
tain Elec. Coop., 108 N.C. App. 283, 423 S.E.2d 
516 (1992). 

§ 62-139. Rates varying from schedule prohibited; refund- 
ing overcharge; penalty. 

(a) No public utility shall directly or indirectly, by any device whatsoever, 
charge, demand, collect or receive from any person a greater or less compen- 
sation for any service rendered or to be rendered by such public utility than 
that prescribed by the Commission, nor shall any person receive or accept any 
service from a public utility for a compensation greater or less than that 
prescribed by the Commission. 

(b) Any public utility in the State which shall willfully charge a rate for any 
public utility service in excess of that prescribed by the Commission, and which 
shall omit to refund the same within 30 days after written notice and demand 
of the person overcharged, unless relieved by the Commission for good cause 
shown, shall be liable to him for double the amount of such overcharge, plus a 
penalty of ten dollars ($10.00) per day for each day’s delay after 30 days from 
such notice or date of denial or relief by the Commission, whichever is later. 
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Such overcharge and penalty shall be recoverable in any court of competent 
jurisdiction. (1903, c. 590, ss. 1, 2; Rev., ss. 2642, 2643, 2644; Ex. Sess. 1913, c. 
203/88. 5,12; C.5., ss: 1082, 1086, 3514; 1933; c. 184) s. 8; c.\307,.s: 5; 1941) c. 
27; 1963, ¢ 1165,.si, 1531989, c.:112.:s..6,) 

Cross References. — As to venue of actions 
against railroad, see § 1-81. As to charging 

higher rates after rates reestablished upon re- 
consideration, see § 62-132. 

CASE NOTES 

Constitutionality of Former Section. — 
Under the Interstate Commerce Act, as 

amended, Congress, in exercise of the constitu- 
tional powers conferred on it, has taken entire 
control of rates upon interstate shipments of 
goods, and former § 60-110 was inoperative as 

to such shipments. Blalock Hdwe. Co. v. Sea- 
board Air Line Ry., 170 N.C. 395, 86 S.E. 1025 

(1915), 
Former § 60-110, prohibiting freight charges 

in excess of printed tariffs, was not unconstitu- 
tional as in violation of U.S. Const., Amend. 
XIV or the commerce clause of said Constitu- 
tion and the acts passed in pursuance thereof. 
Efland v. Southern Ry., 146 N.C. 135, 59 S.E. 

355 (1907); Raleigh Iron Works v. Southern Ry., 
148 N.C. 469, 62 S.E. 595 (1908). But see 
Blalock Hdwe. Co. v. Seaboard Air Line Ry., 170 
N.C. 395, 86 S.E. 1025 (1915). 
Assurance of Equal Service as Basis for 

Regulation. — A fundamental basis for the 
regulation of public utilities is to assure that 
once monopoly powers have been granted, the 
utility will provide all of its customers similarly 
situated with service on a reasonably equal 
basis. State ex rel. N.C. Utils. Comm’n v. City of 
Wilson, 252 N.C. 640, 114 S.E.2d 786 (1960). 
Claim for Relief Where Disputed Rates 

“Established” May Exist Under Section. — 
An appropriate claim for relief where the dis- 
puted rates are “established” by the Commis- 
sion may exist under § 62-140 which prohibits 
unreasonable discrimination by public utilities, 
or under this section which prohibits a utility 
from receiving more compensation for services 
than the amount prescribed by the Commis- 
sion. Blue Ridge Textile Printers, Inc. v. Public 
Serv. Co., 99 N.C. App. 193, 392 S.E.2d 401 
(1990). 
Telephone Company Proscribed from 

Furnishing Free Service, etc., to Munici- 
palities. — The Utilities Commission properly 
proscribes a telephone company from furnish- 
ing service to certain municipalities within its 
territory free or at a reduced rate, and contrac- 
tual agreements of a telephone company to do 
so in consideration for franchise rights to use 
the streets, alleys and roads in such municipal- 
ities for its pole line and underground conduits 
are void, since such concessions constitute dis- 
crimination against other customers similarly 

situated. State ex rel. N.C. Utils. Comm’n v. 
City of Wilson, 252 N.C. 640, 114 S.E.2d 786 
(1960). 

Electric Rate Based on Old Contract 
Upheld. — Where, at the termination of a 
contract between city and electric company, city 
officials were doubtful whether it would be 
advantageous to adopt the new schedule of the 
electric company, and elected to take current on 
basis from month to month, it was held that the 
electric company was not exacting an unlawful 
rate by billing the city for current on rates 
contained in the old contract rather than under 
the new schedule. City of High Point v. Duke 
Power Co., 34 F. Supp. 339 (M.D.N.C. 1940), 
aff’d, 120 F.2d 866 (4th Cir. 1941). 
Freight Rates Need Not Be Same for 

Both Directions. — In shipments to a great 
distance, special circumstances, such as flow of 
traffic, may justify a higher rate between two 
points in one direction than in the opposite; and 
in an action for recovery of the penalty for 
excessive freight rates, it was error for the 
judgment below in effect to charge the jury that 
such tariff rate published between the two 
points for freight moving in an opposite direc- 
tion to that of the shipment in question was 
conclusive, and that they should be governed in 
their verdict as to the overcharge accordingly. 
James H. Scull & Co. v. Atlantic C.L.R.R., 144 
N.C. 180, 56 S.E. 876 (1907). 

Freight Charge on Undelivered Ship- 
ment. — Where defendant collected freight 
charges, for an entire shipment, as invoiced 
and originally billed, and the sum of 96 cents 
was paid as freight on that part of the shipment 
which was “short” and not delivered, this was 
an overcharge; failure to refund such over- 
charge after the 60 days allowed for investiga- 
tion rendered defendant liable for the statutory 
penalty. Cottrell v. Railroad, 141 N.C. 383, 54 
S.E. 288 (1906). 

Collection of Surcharge Before Tariff 
Became Effective. — The Utilities Commis- 
sion exceeded its statutory authority in requir- 
ing a manufacturer to pay a surcharge for 
emergency natural gas used by the manufac- 
turer prior to the date that the tariff including 
the surcharge became effective, even though 
the supplier did not bill the manufacturer for 
such gas until after the tariff became effective. 
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A rate is fixed or allowed when it becomes 
effective pursuant to § 62-130(a) and rates 
must be fixed prospectively from their effective 
date. Section 62-136(a) provides that the com- 
mission shall determine rates to be thereafter 
observed and in force. The commission may not 
fix rates retroactively so as to make them 
collectible for past services. State ex rel. Utils. 
Comm’n v. Farmers Chem. Ass’n, 42 N.C. App. 
606, 257 S.E.2d 439 (1979), cert. denied, 299 
N.C. 124, 261 S.E.2d 926, (1980). 
Penalty Enforceable Though Charges 

Small. — The penalty fixed by former § 60-110 
to enforce the duty of a carrier in regard to 
proper charges for transporting freight and 
refund of overcharges, which penalty could not 
in any event exceed $100.00, was enforceable 
for a default established against defendant, 
even though the particular transportation 
charges might appear disproportionately small. 
It is on failure to return small amounts wrong- 
fully overcharged that penalties are especially 
required. In large matters the claimant can 
better afford the cost of litigation. Efland v. 
Southern Ry., 146 N.C. 129, 59 S.E. 359 (1907). 
Recovery of Excess Caused by Error in 

Tariff Distance Table. — Where carriers 
charged rates in accordance with the published 
tariffs on file, but because of error in the tariff 
distance table the charges were excessive, the 
shippers could recover the excess charged by 
petition before the Utilities Commission, the 
remedy by civil action under former §§ 60-110, 

62-138 and this section to recover overcharges 
and penalties being the proper remedy only 
when the charges were collected in excess of the 
published tariffs. State ex rel. N.C. Utils. 
Comm'n v. Norfolk S. Ry., 249 N.C. 477, 106 
S.E.2d 681 (1959). 
Agent as Party Aggrieved. — Where, un- 

der agreement with his principal, the agent of a 
manufacturer was obligated to pay the freight 
charges on shipments made to him, and upon 
demand of the carrier he paid its unlawful 
charges on a shipment, he was the party ag- 
grieved, and could maintain his action to re- 
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cover the excess, and also the penalty when 
settlement was not made within 60 days. Tilley 
v. Southern Ry., 172 N.C. 363, 90 S.E. 309 

(1916). 
What Demand Must Specify. — Where 

carrier demanded and received an unlawful 
freight charge for a shipment, and the party 
aggrieved made written demand of the carrier 
for payment of the overcharge, as required by 
the statute, it was not necessary, in order to 
maintain an action for the penalty imposed 
upon the carrier failing to settle in 60 days, that 
the written demand specify the penalty, or that 
demand therefor be made in the justice’s court 
or alleged in the complaint filed on appeal 
therefrom. Tilley v. Southern Ry., 172 N.C. 363, 
90 S.E. 309 (1916). 
Separate Demands in Same Envelope. — 

The mere fact that plaintiff enclosed separate 
written demands in the same envelope, and 
gave an aggregate amount thereof, in a letter 

accompanying them, did not affect the de- 
mands, when the overcharges were separate 
and distinct, demand was made specifically as 
to each and was accompanied separately with 
the paid freight bill and duplicate bill of lading, 
and each demand was complete in itself; such 
was a compliance with the provisions of the 
statute. Efland v. Southern Ry., 146 N.C. 129, 
59 S.E. 359 (1907). 
Burden of Proving Overcharge. — The 

burden is upon the plaintiff to show that a 
freight rate charged and collected by a carrier 
was in excess of its tariff required of the carrier 
to be published, when he seeks to recover this 
excess and the statutory penalty; hence, where 
the shipment was routed over one line of con- 
necting carriers and the tariff filed by the 
carrier over another route was shown, no evi- 
dence was afforded as to the rate of the actual 
route of the shipment, and, in the absence of 
further evidence, a judgment as of nonsuit was 
proper. Blalock Hdwe. Co. v. Seaboard Air Line 
Ry., 170 N.C. 395, 86 S.E. 1025 (1915). 

Stated in Eaton Corp. v. Public Serv. Co., 99 
N.C. App. 174, 392 S.E.2d 404 (1990). 

§ 62-140. Discrimination prohibited. 

(a) No public utility shall, as to rates or services, make or grant any 
unreasonable preference or advantage to any person or subject any person to 
any unreasonable prejudice or disadvantage. No public utility shall establish 
or maintain any unreasonable difference as to rates or services either as 
between localities or as between classes of service. The Commission may 
determine any questions of fact arising under this section; provided that it 
shall not be an unreasonable preference or advantage or constitute discrimi- 
nation against any person, firm or corporation or general rate payer for 
telephone utilities to contract with motels, hotels and hospitals to pay 
reasonable commissions in connection with the handling of intrastate toll calls 
charged to a guest or patient and collected by the motel, hotel or hospital; 
provided further, that payment of such commissions shall be in accordance 
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with uniform tariffs which shall be subject to the approval of the Commission. 
Provided further, that it shall not be considered an unreasonable preference or 
advantage for the Commission to order, if it finds the public interest so 
requires, a reduction in local telephone rates for low-income residential 
consumers meeting a means test established by the Commission in order to 
match any reduction in the interstate subscriber line charge authorized by the 
Federal Communications Commission. 

Nothing in this section prohibits the Commission from establishing different 
rates for natural gas service to counties that are substantially unserved, to the 
extent that those rates reflect the cost of providing service to the unserved 
counties and upon a finding by the Commission that natural gas service would 
not otherwise become available to the counties. 

(b) The Commission shall make reasonable and just rules and regulations: 
(1) To prevent discrimination in the rates or services of public utilities. 
(2) To prevent the giving, paying or receiving of any rebate or bonus, 

directly or indirectly, or misleading or deceiving the public in any 
manner as to rates charged for the services of public utilities. 

(c) No public utility shall offer or pay any compensation or consideration or 
furnish any equipment to secure the installation or adoption of the use of such 
utility service except upon filing of a schedule of such compensation or 
consideration or equipment to be furnished and approved thereof by the 
Commission, and offering such compensation, consideration or equipment to 
all persons within the same classification using or applying for such public 
utility service; provided, in considering the reasonableness of any such 
schedule filed by a public utility the Commission shall consider, among other 
things, evidence of consideration or compensation paid by any competitor, 
regulated or nonregulated, of the public utility to secure the installation or 
adoption of the use of such competitor’s service. Provided, further, that nothing 
herein shall prohibit a public utility from carrying out any contractual 
commitment in existence at the time of the enactment hereof, so long as such 
program does not extend beyond December 31, 1963. For the purpose of this 
subsection, “public utility” shall include any electric membership corporation 
operating within this State, and the terms “utility service” and “public utility 
service” shall include the service rendered by any such electric membership 
corporation. (1899, c. 164, s. 2, subsecs. 3, 5; Rev., s. 1095; 1913, c. 127, s. 6; 
059 5210545:1933; ¢) 134)'s.'8; c. 307, s. 6;:1941,c. 97; 1963, c. 1165;:s.191965, 
c. 287, s. 8; 1977, 2nd Sess., c. 1146; 1985, c. 694, s. 1; 1997-426, s. 1.) 

Legal Periodicals. — For survey of 1980 
administrative law, see 59 N.C.L. Rev. 1024 
(1981). 

CASE NOTES 

I. In General. 
II. Differences in Rates or Services. 

III. Discrimination. 

IV. No Discrimination. 

I. IN GENERAL. 

Reaffirmance of Common-Law Rule. — 
The requirement to furnish accommodations 
within a reasonable time is but a reaffirmance 
of the common law, leaving the courts to say 
what time is reasonable. Alsop v. Southern 
Express Co., 104 N.C. 278, 10 S.E. 297 (1889). 
Duty to Provide Transportation. — It is 

the duty of a common carrier to provide suffi- 
cient means of transportation for all freight and 
passengers which its business naturally brings 
to it, and an unusual occasion by which a 
greater demand upon it is temporarily made 
will not relieve it of the obligation if, by the use 
of reasonable foresight, it could have been pro- 
vided for. Purcell v. Richmond & D.R.R., 108 

N.C. 414, 12 S.E. 954 (1891). 
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Former Section Declaratory of Common 
Law. — Former § 60-5, making discrimination 
in charges by common carriers a misdemeanor, 
was declaratory of the common law, and se- 
cured to every person the right to participate in 
the use of the facilities furnished, or which it 
was its duty to furnish, by a common carrier 
upon terms of equality, in regard to price, and 
otherwise, and free from unlawful discrimina- 
tion. Hilton Lumber Co. v. Atlantic C.L.R.R., 
141 N.C. 171, 53 S.E. 823 (1906). 
Duty Imposed by This Section as Devel- 

opment of Common Law Obligation. — The 
duty now imposed by this section upon pri- 
vately owned distributors and sellers of electric 
power not to discriminate in service or rates is 
merely a development of the common-law obli- 
gation of equal and undiscriminating service. 
Dale v. City of Morganton, 270 N.C. 567, 155 
S.E.2d 136 (1967). 

The obligation of a public service corporation 
to serve impartially and without unjust dis- 
crimination is fundamental. It is not essential 
that consumers who are charged different rates 
for service should be competitors in order to 
invoke this principle. There must be substan- 
tial differences in service or conditions to justify 
differences in rates. There must be no unrea- 
sonable discrimination between those receiving 
the same kind and degree of service. State ex 
rel. Utils. Comm’n v. Mead Corp., 238 N.C. 451, 
78 S.E.2d 290 (1953); State ex rel. N.C. Utils. 
Comm’n v. Municipal Corps., 243 N.C. 193, 90 
S.E.2d 519 (1955). 

Subsection (a) is similar to § 3 of the Inter- 
state Commerce Act. State ex rel. Utils. 
Comm’n v. Nello L. Teer Co., 266 N.C. 366, 146 
S.E.2d 511 (1966). 

The language of subsection (a) does not mean 
that customer classifications, once established 
by a utility, must remain frozen absent a show- 
ing of change of conditions justifying a change 
in classifications. State ex rel. Utils. Comm’n v. 
Kdmisten, 29 N.C. App. 428, 225 S.E.2d 101, 
aff'd, 291 N.C. 424, 230 S.E.2d 647 (1976). 
Application of Subsection (a). — Subsec- 

tion (a) of this section was enacted to prohibit a 
utility from unreasonable discrimination 
among its customers. It was not meant to be 
applied to the Utilities Commission’s conduct 
toward various public utilities. State ex rel. 
Utils. Comm’n v. Southern Bell Tel. & Tel. Co., 
88 N.C. App. 153, 363 S.E.2d 73 (1987). 
What Party Entitled to Injunctive Re- 

lief. — Where certain carriers by truck sought 
injunctive relief against railroad carriers for 
discrimination in rates against certain cities 
and against certain commodities, it was held 
that the basis for injunctive relief must be an 
interference or threatened interference with a 
legal right of the petitioner, not of a third party, 
and that the shippers would be the real parties 
in interest, not the contract truck carriers. 
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Carolina Motor Serv., Inc. v. Atlantic C.L.R.R., 
210 N.C. 36, 185 S.E. 479, 104 A-L.R. 1165 
(1936). 
Recovery of Excess Charges. — Where a 

higher freight charge was paid than that 
charged other shippers, the payment was not to 
be considered voluntary, and the excess could 
be recovered back upon account for money had 
and received, and it was not necessary that at 
the time of payment there should have been 
any protest. Hilton Lumber Co. v. Atlantic 
C.L.R.R., 141 N.C. 171, 53 S.E: 823: (1906). 
Claim for Relief Where Disputed Rates 

“Established” May Exist Under Section. — 
An appropriate claim for relief where the dis- 
puted rates are “established” by the Commis- 
sion may exist under this section which prohib- 
its unreasonable discrimination by public 
utilities, or under § 62-139 which prohibits a 
utility from receiving more compensation for 
services than the amount prescribed by the 
Commission. Blue Ridge Textile Printers, Inc. v. 
Public Serv. Co., 99 N.C. App. 193, 392 S.E.2d 
401 (1990). 
Question for Decision of Court. — Where 

the Utilities Commission concluded upon un- 
disputed facts that there was no unlawful dis- 
crimination by a power company in the rates 
charged its commercial customers, whether the 
conclusion was supported by competent, mate- 
rial and substantial evidence in view of the 
entire record was held to present a question of 
law for the decision of the court. State ex rel. 
Utils. Comm’n v. Mead Corp., 238 N.C. 451, 78 
S.E.2d 290 (1953). 
Applied in State ex rel. Utils. Comm’n vy. 

Carolina Util. Customers Ass’n, 314 N.C. 171, 

333 S.E.2d 259 (1985); State ex rel. Util. 
Comm’n v. Carolina Util. Customers Ass’n, 328 

N.C. 37, 399 S.E.2d 98 (1991); State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass'n, 348 N.C. 452, 500 S.E.2d 693 (1998). 
Quoted in State ex rel. Utils. Comm’n v. 

North Carolina Consumers Council, Inc., 18 
N.C. App. 717, 198 S.E.2d 98 (1973). 

Stated in Eaton Corp. v. Public Serv. Co., 99 
N.C. App. 174, 392 S.E.2d 404 (1990). 

Cited in State ex rel. Utils. Comm’n v. Farm- 
ers Chem. Ass’n, 33 N.C. App. 433, 235 S.E.2d 
398 (1977); State ex rel. Utils. Comm’n v. Tar 
Heel Indus., Inc., 77 N.C. App. 75, 334 S.E.2d 
396 (1985); State ex rel. Utils. Comm’n v. Moun- 

tain Elec. Coop., 108 N.C. App. 283, 423 S.E.2d 
516 (1992). 

II, DIFFERENCES IN RATES OR 
SERVICES. 

Classifications of customers and differ- 
ences in rates must be based on reason- 
able differences in conditions, and the vari- 
ance in charges must bear a_ reasonable 
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proportion to the variance in conditions. State 
ex rel. Utils. Comm’n v. North Carolina Textile 
Mfrs. Ass’n, 59 N.C. App. 240, 296 S.E.2d 487 
(1982), rev'd on other grounds, 309 N.C. 238, 
306 S.E.2d 113 (1983). 

The question of law with respect to public 
utility rate differentials is not whether the 
differential is merely discriminatory or prefer- 
ential but is whether the differential is an 
unreasonable or unjust discrimination. State 
ex rel. Utils. Comm’n v. Bird Oil Co., 302 N.C. 
14, 273 S.E.2d 232 (1981). 
There must be no unreasonable discrimina- 

tion between those receiving the same kind and 
degree of service. State ex rel. Utils. Comm’n v. 
Nello L. Teer Co., 266 N.C. 366, 146 S.E.2d 511 
(1966); State ex rel. Utils. Comm’n v. Boren 
Clay Prods. Co., 48 N.C. App. 263, 269 S.E.2d 
234, cert. denied, 301 N.C. 531, 273 S.E.2d 461 
(1980); State ex rel. Utils. Comm’n v. North 
Carolina Textile Mfrs. Ass’n, 313 N.C. 215, 328 
S.E.2d 264 (1985). 

All who ship goods with common carriers are 
required to be treated equally with respect to 
the same category of service. State ex rel. Utils. 
Comm’n v. Bird Oil Co., 47 N.C. App. 1, 266 
S.E.2d 838, rev'd on other grounds, 302 N.C. 14, 
273 S.E.2d 232 (1980). 
But Rates May Differ Under Varying 

Conditions. — The charging of different rates 
for service rendered under varying conditions 
and circumstances is not unlawful. State ex rel. 
Utils. Comm’n v. Nello L. Teer Co., 266 N.C. 

366, 146 S.E.2d 511 (1966). 
Provided Differences in Service or Con- 

ditions Are Substantial. — There must be 
substantial differences in service or conditions 
to justify difference in rates. State ex rel. Utils. 
Comm’n v. Nello L. Teer Co., 266 N.C. 366, 146 
S.E.2d 511 (1966); State ex rel. Utils. Comm’n v. 
Bird On Co..302 N.C. 14, 273°S.E.2d 232 
(1981); State ex rel. Utils. Comm’n v. North 
Carolina Textile Mfrs. Ass’n, 313 N.C. 215, 328 
S.E.2d 264 (1985). 
And where substantial differences in services 

or conditions exist, unreasonable application of 
the same rates may be discriminatory and thus 
improper. State ex rel. Utils. Comm'n v. 
Edmisten, 291 N.C. 424, 230 S.E.2d 647 (1976). 

Factors which constitute “substantial differ- 
ences in services or conditions” and, therefore, 
justify a rate differential include (1) quantity of 
use, (2) time of use, (3) manner of service, and 
(4) costs of rendering the two services. State ex 
rel. Utils. Comm’n v. Bird Oil Co., 302 N.C. 14, 
273 S.E.2d 232 (1981). 
Any matter which presents a substantial 

difference as a ground for distinction between 
customers, such as quantity used, time of use, 
or manner of service, is a material factor in the 
determination of rates. State ex rel. Utils. 
Comm’n v. Nello L. Teer Co., 266 N.C. 366, 146 
S.E.2d 511 (1966). 
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In determining whether rate differences con- 
stitute unreasonable discrimination, a number 
of factors should be considered: (1) quantity of 
use, (2) time of use, (3) manner of service, and 
(4) costs of rendering the two services. Other 
factors to be considered include competitive 
conditions, consumption characteristics of the 
several classes and the value of service to each 
class, which is indicated to some extent by the 
cost of alternate fuels available. State ex rel. 
Utils. Comm’n v. North Carolina Textile Mfrs. 
Ass’n, 313 N.C. 215, 328 S.E.2d: 264 (1985). 

In determining whether rate differences con- 
stitute unreasonable discrimination, a number 
of factors should be considered: (1) quantity of 
use, (2) time of use, (3) manner of service, and 
(4) costs of rendering the two services. Other 
factors to be considered include competitive 
conditions, consumption characteristics of the 
several classes and the value of service to each 
class, which is indicated to some extent by the 
cost of alternate fuels available. State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass’n, 323 N.C. 238, 372 S.E.2d 692 (1988). 

The authority of the Utilities Commission to 
set different rates is not unbridled. There must 
be substantial differences in service or condi- 
tions to justify difference in rates. There must 
be no unreasonable discrimination between 
those receiving the same kind and degree of 
service. State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 424, 230 S.E.2d 647 (1976). 

While decisions of the Commission involving 
the exercise of its discretion of fixing rates are 
accorded great deference, the Commission has 
no power to authorize rates that result in 
unreasonable and unjust discrimination. State 
ex rel. Utils. Comm’n v. North Carolina Textile 
Mfrs. Ass’n, 313 N.C. 215, 328 S.E.2d 264 
(1985). 
Rates for Shipments from Different Ori- 

gins Need Not Be Equal. — Subsection (a) of 
this section does not require an equality of 
rates where the shipments are from different 
points of origin to the same destination even 
though the distances be equal or approximately 
so. State ex rel. Utils. Comm’n v. Nello L. Teer 
Co., 266 N.C. 366, 146 S.E.2d 511 (1966). 
What Constitutes Unlawful Discrimina- 

tion by Carriers. — Discrimination in freight 
tariffs by railroad companies means charging 
shippers of freight unequal sums for carrying 
the same quantity of freight equal distances, 
that is, more in proportion for a short than for 
a long distance. Hines & Battle v. Wilmington 
& W.R.R., 95 N.C. 434 (1886). 
A common carrier is guilty of unlawful dis- 

crimination, by the principles of the common 
law and the terms of the statute, when it 
charges one person, for service rendered, a 
larger sum than is charged another person for 
like service under substantially similar condi- 
tions. Hilton Lumber Co. v. Atlantic C.L.R.R., 
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1405 N: Cet 7205315; H2823) (L906): 
Different Rate Schedules for Municipal- 

ities and Industrial Users of Electrical 
Energy. — The Commission, in determining 
whether there is a justifiable basis for estab- 
lishment of different rate schedules for munic- 
ipalities engaged in resale of electrical energy 
and industrial users, must consider use charac- 

teristics and load factors as well as the amount 
of electrical energy purchased under the re- 
spective schedules. State ex rel. N.C. Utils. 
Comm’n v. Municipal Corps., 243 N.C. 193, 90 
S.E.2d 519 (1955). 

The Commission was justified in placing mu- 
nicipalities engaged in resale of electrical en- 
ergy and industrial users under different 
schedules based upon a difference in the load 
factor. State ex rel. N.C. Utils. Comm’n v. Mu- 
nicipal Corps., 243 N.C. 193, 90 S.E.2d 519 
(1955). 
Commission’s Approval of Bifurcated 

Full-Margin Pricing Method Upheld. — 
The record, combined with the Utilities Com- 

mission’s analysis of prior cases addressing the 
lawfulness of fall-margin transportation rates, 
was more than adequate to support the Com- 
mission’s approval of a gas company’s bifur- 
cated full-margin pricing mechanism, which 
essentially resulted in sales customers, rather 
than transportation customers, paying dupli- 
cate charges for interstate transportation. 
State ex rel. Utilities Comm’n vy. Carolina Util. 
Customers Ass’n, 351 N.C. 223, 524 S.E.2d 10 

(2000). 

Ill. DISCRIMINATION. 

Charging Subsequent Users for Expense 
of Serving Prior Users as Discrimination. 
— The cost of coal burned in generating power 
has no relation whatever to service in any 
subsequent month. Thus, it, like wage expense, 
should be borne by the users of the service in 
the month in which the expense was incurred 
and may not properly be amortized so as to 
make subsequent users pay part of this burden. 
To cast upon subsequent users the expense of 
serving prior users is discrimination forbidden 
by this section. State ex rel. Utils. Comm’n v. 
Edmisten, 291 N.C. 451, 232 S.E.2d 184 (1977). 
An attempted justification of rate differen- 

tials by a classification of power furnished as 
“secondary” and “primary” was held insupport- 
able on the facts. State ex rel. Utils. Comm’n v. 
Mead Corp., 238 N.C. 451, 78 S.E.2d 290 
(1953). 
Giving Preference to Parent Corpora- 

tion. — A power company which is a subsidiary 
of one of its commercial customers may not give 
a preference to its parent corporation, but must 
give equal treatment to all its customers simi- 
larly situated. State ex rel. Utils. Comm’n v. 
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Mead Corp., 238 N.C. 451, 78 S.E.2d 290 
(1953). 
A power company which is a subsidiary may 

not be allowed to structure its economic affairs 
or physical operations in such a way as to effect 
an unreasonable preference or advantage to 
anyone, including its parent. State ex rel. Utils. 
Comm'n v. Edmisten, 299 N.C. 432, 263 S.E.2d 
583 (1980). 

Furnishing free service for municipal pur- 
poses in compliance with franchise provisions 
constitutes an unjust and illegal discrimina- 
tion. State ex rel. N.C. Utils. Comm’n v. City of 
Wilson, 252 N.C. 640, 114 S.E.2d 786 (1960). 
A railroad carrying logs to a sawmill cannot 

charge a shipper agreeing to ship the manufac- 
tured products by the same line less for the 
same service than it charges a shipper who 
makes no such agreement. Hilton Lumber Co. 
v. Atlantic C.L.R.R., 186 N.C. 479, 48 S.E. 813 
(1904). 
Allegation that common carrier for hire 

gave a named person undue preference by 
transporting him free ex vi termini alleged 
discrimination. State v. Southern Ry., 125 N.C. 
666, 34 S.E. 527 (1899). 
Discriminatory Embargoes. — A common 

carrier cannot place an embargo on its cus- 
tomer or patron so as to discriminate against 
him or those dealing with him. Garrison v. 
Southern Ry., 150 N.C. 575, 64 S.E. 578 (1909). 
Commission May Not Permit Unjustified 

Service Refusal. — A refusal by a telephone 
company to serve, without a reasonable justifi- 
cation therefor, is a violation of the company’s 
duty, and the Commission has no authority to 
permit it. State ex rel. Utils. Comm’n v. Na- 
tional Merchandising Corp., 288 N.C. 715, 220 
S.E.2d 304 (1975). 

Right of City to Refuse to Serve Is Same 
as Private Company’s. — The right of a 
municipal corporation operating a plant for the 
distribution and sale of electricity to its inhab- 
itants to refuse to serve is neither greater nor 
less than that of a privately owned electric 
power company to do so. Dale v. City of 
Morganton, 270 N.C. 567, 155 S.E.2d 136 
(1967). 

City May Not Deprive Inhabitant of Ser- 
vice to Compel Obedience to Police Regu- 
lations. — A city may not deprive an inhabit- 
ant, otherwise entitled thereto, of light, water, 
or other utility service as a means of compelling 
obedience to its police regulations, however 
valid and otherwise enforceable those regula- 
tions may be. Dale v. City of Morganton, 270 
N.C. 567, 155 S.E.2d 136 (1967). 

IV. NO DISCRIMINATION. 

Rate Designs. — The Utilities Commission 
properly considered factors other than cost-of- 
service, 1.e., value of service, type of service, 
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quantity of use, time of use, manner of service, 
competitive conditions relating to acquisition of 
new customers, historical rate design, revenue 
stability to the utility, and economic and polit- 
ical factors, in adopting a rate design that 
would be just and not unreasonably discrimi- 
natory among the various customer classes. 
State ex rel. Utilities Comm’n v. Carolina Util. 
Customers Ass’n, 351 N.C. 223, 524 S.E.2d 10 
(2000). 
Rates of Return Not Unreasonably Dis- 

criminatory. — The North Carolina Utilities 
Commission’s order contained findings suffi- 
cient to justify its conclusion that the approved 
rates of return were just and reasonable and 

_ did not unreasonably discriminate among the 
various classes of North Carolina Natural Gas 
Corporation customers and were supported by 
substantial evidence in view of the whole 
record. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 323 N.C. 238, 372 S.E.2d 
692 (1988). 
Although there were still significant dispari- 

ties in rates of return between various cus- 
tomer classes, the rates set for each customer 
class produced revenues in excess of the oper- 
ating costs allocable to that class; therefore, the 
rates were not unreasonably discriminatory, 
and the Commission’s order contained findings 
sufficient to justify its conclusion that the ap- 
proved rates of return were just and reason- 
able. State ex rel. Utils. Comm’n v. Public 
Staff-North Carolina Utils. Comm’n, 323 N.C. 
481, 374 S.E.2d 361 (1988). 
Legitimate Justifications for Maintain- 

ing City and Industrial Rates of Return. — 
The North Carolina Utilities Commission drew 
legitimate distinctions which justified its deci- 
sion to maintain industrial and cities’ rates of 
return at a higher level than residential and 
commercial and small industrial rates. State ex 

ART. 7. RATES OF PUBLIC UTILITIES §62-141 

rel. Utils. Comm’n v. Carolina Util. Customers 
Ass'n, 323 N.C. 238, 372 S.E.2d 692 (1988). 

Utilities Commission has authority to 
allow use of an availability charge in a 
rate schedule for a recreational subdivi- 
sion, should any be deserved. State ex rel. 
Utils. Comm’n v. Carolina Forest Util., Inc., 21 
N.C. App. 146, 203 S.E.2d 410 (1974). 

Rates charged REA cooperatives were 
not available to municipalities engaged in 
resale of electrical energy due to the following 
factors: (1) The cooperatives were required to 
extend their lines though sparsely settled rural 
areas with resulting line losses; and (2) the 
cooperatives were created and operated on a 
nonprofit basis pursuant to the established 
public policy of State and federal government. 
State ex rel. N.C. Utils. Comm’n v. Municipal 
Corps., 243 N.C. 193, 90 S.E.2d 519 (1955). 
Formula Did Not Unreasonably Dis- 

criminate. — The North Carolina Utilities 
Commission’s order contained findings suffi- 
cient to justify its conclusion that the Industrial 
Sales Tracker Formula did not unreasonably 
discriminate between North Carolina Natural 
Gas Corporation’s customer classes, and these 
findings were supported by substantial evi- 
dence in light of the whole record. State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass’n, 323 N.C. 238, 372 S.E.2d 692 (1988). 

Difference in Service Among Customers 
in the Same Municipality. — The fact that a 
power company which is a “secondary supplier” 
directly serves seven customers within a mu- 
nicipality pursuant to the provisions of § 160A- 
332 but does not directly serve other customers 
within the municipality does not constitute an 
“unreasonable preference or advantage” within 
the meaning of this section. State ex rel. Utils. 
Comm’n v. Hunt Mfg. Co., 16 N.C. App. 335, 192 
S.E.2d 16 (1972). 

§ 62-141. Long and short hauls. 

(a) Except when expressly permitted by the Commission, it shall be unlaw- 
ful for any common carrier to charge or receive any greater compensation in 
the aggregate for the transportation of like kind of household goods under 
substantially similar circumstances and conditions for a shorter than for a 
longer distance over the same line or route in the same direction, the shorter 
being included within the longer distance; but this shall not be construed as 
authorizing any common carrier within the terms of this Chapter to charge 
and receive as great compensation for a shorter as for a longer distance. 

(b) Upon application to the Commission, common carriers may in special 
cases be authorized to charge less for longer than for shorter distances for the 
transportation of household goods; and the Commission may from time to time 
prescribe the extent to which such designated common carrier may be relieved 
from the operation of this section. 

(c) The provisions of this section shall not be applicable to bus companies or 
to their rates, charges or tariffs. (1899, c. 164, s. 14; Rev., s. 1107; Ex. Sess. 
1013300): 205s. 9.11915) cer 7ys1; C.S.s. 1072; 1933) ¢).984)'s. 8; 1941) c..97; 
1963, c. 1165, s. 1; 1985, c. 676, s. 15(4); 1995, c. 5238, s. 7.) 
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§ 62-142. Contracts as to rates. 

All contracts and agreements between public utilities as to rates shall be 
submitted to the Commission for inspection that it may be seen whether or not 
they are a violation of law or the rules and regulations of the Commission, and 
all arrangements and agreements whatever as to the division of earnings of 
any kind by competing public utilities shall be submitted to the Commission 
for inspection and approval insofar as they affect the rules and regulations 
made by the Commission to secure to all persons doing business with such 
utilities just and reasonable rates. The Commission may make such rules and 
regulations, as to such contracts and agreements as the public interest may 
require. (1899, c. 164, s. 6; Rev., s. 1108; C.S., s. 1073; 1933, c. 134, s. 8; 1941, 
e?97; 1963, (691165; sit) 

§ 62-143. Schedule of rates to be evidence. 

The schedule of rates fixed by statute or under this Article, in suits brought 
against any public utility involving the rates of a public utility or unjust 
discrimination in relation thereto, shall be taken in all courts as prima facie 
evidence that the rates therein fixed are just and reasonable. Any such 
schedule when certified by a clerk of the Commission as a true copy of a 
schedule on file with the Commission shall be received in all courts as prima 
facie evidence of such schedule without further proof, and, if the clerk certifies 
that said schedule has been approved by the Commission, as prima facie 
evidence of such approval. (1899, c. 164, s. 7; Rev., s. 1112; C.S., s. 1077; 1933, 
Cugld4, 08), OalO4 LanC29 (ol 9G Gece Lob: Sauls) 

§ 62-144. Free transportation. 

(a) All common carriers under the supervision of the Commission shall 
furnish free transportation to the members of the Commission, and, upon 
written authority of the Commission, such carriers shall also furnish free 
transportation to such persons as the Commission may designate in its employ 
or in the employ of the Department of Motor Vehicles for the inspection of 
equipment and supervision of safe operating conditions and of traffic upon the 
highways of the State. 

(b) Except as provided in subsection (a), no common carrier shall, directly or 
indirectly, issue, give, tender, or honor any free fares except to its bona fide 
officers, agents, commission agents, employees and retired employees, and 
members of their immediate families: Provided, that common carriers under 
this Article may exchange free transportation within the limits of this section 
and may accept as a passenger a totally blind person accompanied by a guide 
at the usual and ordinary fare charged to one person under such reasonable 
regulations as may have been established by the carrier and approved by the 
Commission. 

(c) Any person except those permitted by law accepting free transportation 
shall be guilty of a Class 1 misdemeanor. 

(d) Nothing in this section shall prohibit the carriage, storage or handling of 
household goods free or at reduced rates for the United States, State or 
municipal governments, or for charitable or educational purposes, or the use of 
passes for journeys wholly within this State which have been or may be issued 
for interstate journeys under the authority of the United States Interstate 
Commerce Commission. (1899, c. 164, s. 22; c. 642; 1901, c. 652; c. 679, s. 2; 
1905, c. 312; Rev., s. 1105; Ex. Sess. 1908, c. 144, s. 4; 1911, ec. 49, 148; 1913, 
c. 100; 1915, c. 215; 1917, cc. 56, 160; C.S., ss. 1069, 1070, 3492; 1933, c. 134, 
s. 8; 1941, c. 97; 1949, c. 1132, s. 27; 1953, c. 1279; 1963, c. 1165, s. 1; 1993, c. 
039, s. 477; 1994, Ex. Sess., c. 24, s. 14(c); 1995, c. 523, s. 8.) 
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CASE NOTES 

Transportation by a common carrier of 
any person, except of the classes specified, 
without charge, is unlawful, the offense 
being the actual free transportation and not the 
issuance of the free pass. State v. Southern Ry., 
122.N.C: 1052, 30 S.E. 1383 (1898). 
A gratuitous passenger is not in pari 

delicto with the common carrier. McNeill v. 
Railroad, 135 N.C. 682, 47 S.E. 765, rehearing 

denied, 137 N.C. 704, 49 S.E. 1038 (1904). 
Recovery for Injury Occasioned While 

Riding on Illegally Issued Pass. — The 
rights, privileges and protection attaching to 
the relation of passenger are imposed by law 
upon common carriers upon consideration of 

public policy, independent of contract, and arise 
from the nature of their public employment. 
Hence, one injured while riding on a pass 
illegally issued may recover from the railroad. 
McNeill v. Railroad, 135 N.C. 682, 47 S.E. 765, 
rehearing denied, 137 N.C. 704, 49 S.E. 1038 
(1904). 

Construction of Penal Statute. — In con- 
struing a penal statute prohibiting discrimina- 
tion between passengers, the construction 
placed on it by common carriers generally, and 
by private individuals and officials, will not be 
considered. State v. Southern Ry., 122 N.C. 
1052, 30 S.E. 133 (1898). 

§ 62-145. Rates between points connected by more than 
one route. 

When there is more than one route between given points in North Carolina, 
and freight is routed or directed by the shipper or consignee to be transported 
over a shorter route, and it is in fact shipped by a longer route between such 
points, the rate fixed by law or by the Commission for the shorter route shall 
be the maximum rate which may be charged, and it shall be unlawful to charge 
more for transporting such freight over the longer route than the lawful charge 
for the shorter route: (Ex. Sess: 1913, c. 20, s. 11; C.S., s. 1085; 1933, ¢: 134, 's. 
3: 1941) c. 97: 1963, c: 1165, s. 1.) 

CASE NOTES 

Mileage is calculated over the shortest 
rail line between the point of origin and the 
point of delivery. State ex rel. N.C. Utils. 
Comm’n v. Norfolk Southern Ry., 249 N.C. 477, 
106 S.E.2d 681 (1959). 

and the carrier unlawfully charged a shipper 
the rate at a longer mileage level. State ex rel. 
Utils. Comm’n v. Boren Clay Prods. Co., 48 N.C. 
App. 263, 269 S.E.2d 234, cert. denied, 301 N.C. 
531, 273 S.E.2d 461 (1980). 

Carrier may not present evidence that 
rate charged was just and reasonable 
where a rate was set for a short line distance 

§ 62-146. Rates and service of motor common carriers of 
property. 

(a) It shall be the duty of every common carrier of household goods by motor 
vehicle to provide safe and adequate service, equipment, and facilities for 
transportation in intrastate commerce and to establish, observe and enforce 
just and reasonable regulations and practices relating thereto, and, in the case 
of household goods carriers, relating to the manner and method of presenting, 
marking, packing and delivering property for transportation in intrastate 
commerce. 

(b) Except under special conditions and for good cause shown, a common 
carrier by motor vehicle authorized to transport general commodities over 
regular routes shall establish reasonable through routes and joint rates, 
charges, and classifications with other such common carriers by motor vehicle; 
and such common carrier may establish, with the prior approval of the 
Commission, such routes, joint rates, charges and classifications with any 
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irregular route common carrier by motor vehicle, or any common carrier by 
rail, express, or water. 

(c) Repealed by Session Laws 1985, c. 676, s. 15. 
(d) In case of joint rates between common carriers of property, it shall be the 

duty of the carriers parties thereto to establish just and reasonable regulations 
and practices in connection therewith, and just, reasonable, and equitable 
divisions thereof as between the carriers participating therein, which shall not 
unduly prefer or prejudice any of such participating carriers. Upon investiga- 
tion and for good cause, the Commission may, in its discretion, prohibit the 
establishment of joint rates or service. 

(e) Any person may make complaint in writing to the Commission that any 
rate, classification, rule, regulations, or practice in effect or proposed to be put 
into effect, is or will be in violation of this Article. Whenever, after hearing, 
upon complaint or in an investigation or its own initiative, the Commission 
shall be of the opinion that any individual or joint rate demanded, charged, or 
collected by any common carrier or carriers by motor vehicle, or by any such 
common carrier or carriers in conjunction with any other common carrier or 
carriers, for transportation of household goods in intrastate commerce, or any 
classification, rule, regulation, or practice whatsoever of such carrier or 
carriers affecting such rate or the value of the service thereunder, is or will be 
unjust or unreasonable or unjustly discriminatory or unduly preferential or 
unduly prejudicial, it shall determine and prescribe the lawful rate or the 
minimum or maximum, or the minimum and maximum rate thereafter to be 
observed, or the lawful classification, rule, regulation, or practice thereafter to 
be made effective. 

(f) Whenever, after hearing upon complaint or upon its own initiative, the 
Commission is of the opinion that the divisions of joint rates applicable to the 
transportation of household goods in intrastate commerce between a common 
carrier by motor vehicle and another carrier are or will be unjust, unreason- 
able, inequitable, or unduly preferential or prejudicial as between the carriers 
parties thereto (whether agreed upon by such carriers or otherwise estab- 
lished), the Commission shall by order prescribe the just, reasonable, and 
equitable division thereof to be received by the several carriers; and in cases 
where the joint rate or charge was established pursuant to a finding or order 
of the Commission and the divisions thereof are found by it to have been 
unjust, unreasonable, or inequitable or unduly preferential or prejudicial, the 
Commission may also by order determine what would have been the just, 
reasonable, and equitable divisions thereof to be received by the several 
carriers and require adjustment to be made in accordance therewith. The order 
of the Commission may require the adjustment of divisions between the 
carriers in accordance with the order from the date of filing the complaint or 
entry of order of investigation or such other dates subsequent thereto as the 
Commission finds justified, and in the case of joint rates prescribed by the 
Commission, the order as to divisions may be made effective as a part of the 
original order. | 

(g) In any proceeding to determine the justness or reasonableness of any 
rate of any common carrier of household goods by motor vehicle, there shall not 
be taken into consideration or allowed as evidence any elements of value of the 
property of such carrier, good will, earning power, or the certificate under 
which such carrier is operating, and such rates shall be fixed and approved, 
subject to the provisions of subsection (h) hereof, on the basis of the operating 
ratios of such carriers, being the ratio of their operating expenses to their 
operating revenues, at a ratio to be determined by the Commission; and in 
applying for and receiving a certificate under this Chapter any such carrier 
shall be deemed to have agreed to the provisions of this paragraph, on its own 
pee igo on behalf of every transferee of such certificate or of any part 

ereof. 
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(h) In the exercise of its power to prescribe just and reasonable rates and 
charges for the transportation of household goods in intrastate commerce by 
common carriers by motor vehicle, and classifications, regulations, and prac- 
tices relating thereto, the Commission shall give due consideration, among 
other factors, to the inherent advantages of transportation by such carriers; to 
the effect of rates upon movement of traffic by the carrier or carriers for which 
rates are prescribed; to the need in the public interest of adequate and efficient 
transportation service by such carriers at the lowest cost consistent with the 
furnishing of such service; and to the need of revenues sufficient to enable such 
carriers under honest, economical, and efficient management to provide such 
service. 

(i) Nothing in this section shall be held to extinguish any remedy or right of 
action not inconsistent herewith. This section shall be in addition to other 
provisions of this Chapter which relate to public utilities generally, except that 
in cases of conflict between such other provisions and this section, this section 
shall prevail for motor carriers. (1947, c. 1008, s. 23; 1949, c. 1132, s. 22; 1963, 
c. 1165, s. 1; 1985, c. 676, s. 15(5); 1995, c. 523, s. 9.) 

CASE NOTES 

Carriers have legal right to contract in- 
ter se, and the law encourages cooperation and 
agreements between them respecting their ser- 
vice to the public. State ex rel. N.C. Utils. 
Comm’n v. Carolina Coach Co., 261 N.C. 384, 
134 S.E.2d 689 (1964). 
Former subsection (c) of this section 

encouraged cooperation and agreements 
between common carriers respecting their 
service to the public. State ex rel. Utils. 
Comm’n v. Carolina Coach Co., 260 N.C. 43, 132 

S.E.2d 249 (1963). 
Duty to Establish Joint Rates and Di- 

vide Revenues. — Motor carriers of freight in 
intrastate commerce who exchange freight in 
the course of delivery are not only given author- 
ity to establish joint rates, but are required to 
do so, and to provide for the division of reve- 
nues derived from such shipments by contract, 
subject only to the limitation that the contract 
shall not unduly prefer or prejudice any of the 
participating carriers. State ex rel. Utils. 
Comm’n v. Thurston Motor Lines, 240 N.C. 166, 
81 S.E.2d 404 (1954). 
Authority of Commission to Interfere 

with Division of Revenue from Inter- 
changed Freight. — The Utilities Commis- 
sion is given authority to intervene and vacate 
a contract for division of revenue from inter- 
changed freight between two intrastate motor 
carriers only upon finding after hearing that 
the contractual agreement between the carriers 
for the division of revenue from such shipments 
is, or will be, unjust, unreasonable and inequi- 
table, or unduly preferential or prejudicial as 
between the contracting carriers, and when an 
order is entered by the Commission without 
such jurisdictional finding, the cause must be 
remanded. A finding merely that the Commis- 
sion does not accept the contractual practice of 

the carriers as being equitable is insufficient. 
And the provision of subsection (d), giving the 
Commission discretionary power to prohibit the 
establishment of joint rates, is inapplicable. 
State ex rel. Utils. Comm’n v. Thurston Motor 
Lines, 240 N.C. 166, 81 S.E.2d 404 (1954). 
Mileage alone is not a sufficient basis for 

the determination of intrastate rates by 
the Utilities Commission, but the Commission 
must consider all factors involved in rate mak- 
ing, including competition from interstate car- 
riers, the different modes of transportation, the 
topography and volume of business as affecting 
costs, etc. State ex rel. Utils. Comm’n v. North 

Carolina Motor Carriers Ass’n, 253 N.C. 432, 

117 S.E.2d 271 (1960). 
An operating ratio of 100% means that for 

every dollar of freight revenue received, the 
carrier spends a dollar in operating expenses. 
State ex rel. N.C. Utils. Comm’n v. Attorney 
Gen., 2 N.C. App. 657, 163 S.E.2d 638 (1968); 
State ex rel. Utils. Comm’n v. Motor Carriers’ 
Traffic Ass’n, 16 N.C. App. 515, 192 S.E.2d 580 

(1972). 
Lower Operating Ratios Indicative of 

More Profitable Operations. — When the 
operating ratio exceeds 100%, it means that the 
expenses exceed the revenues. The lower the 
operating ratio, the more profitable the opera- 
tion is to the carrier. State ex rel. N.C. Utils. 
Comm’n v. Attorney Gen., 2 N.C. App. 657, 163 
S.E.2d 638 (1968). 

Basis for Determination of Ratios. — A 
determination of intrastate operating ratios 
must be based on revenues and expenses in- 
curred in North Carolina alone; where ratios do 
not reflect an actual separation of intrastate 
and interstate revenues and expenses, a rate 

increase based thereon cannot be sustained. 
State ex rel. Utils. Comm’n v. Motor Carriers’ 
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Traffic Ass’n, 16 N.C. App. 515, 192 S.E.2d 580 
(1972). 
The operating ratios for the movement 

of tobacco in intrastate traffic cannot be de- 
termined with mathematical exactitude. But 
the carriers can no doubt approximate the 
rateable proportion of their operating ratios 
from tobacco movements in intrastate traffic 
and offer evidence of other facts and circum- 
stances in respect thereto sufficient in proba- 
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tive force to enable the Commission to make 
findings of fact and to issue such orders as the 
findings of fact may warrant. State ex rel. N.C. 
Utils. Comm’n v. Attorney Gen., 2 N.C. App. 
657, 163 S.E.2d 638 (1968). 
Authority te transport general commod- 

ities includes authority to transport meats 
and packing house products. State ex rel. Utils. 
Comm’n v. Forbes Transf. Co., 259 N.C. 688, 
131 S.E.2d 452 (1963). 

§ 62-146.1. Rates and service of bus companies. 

(a) It shall be the duty of every bus company to provide safe and adequate 
service, equipment and facilities for transportation of passengers in intrastate 
commerce and to establish, observe and enforce just and reasonable regula- 
tions and practices. 

(b) The Commission by its rules and regulations may require the interlining 
of passengers by bus companies operating in intrastate commerce in this State 
where the point of destination of the passenger is not served by the originating 
carrier. In these cases it shall be the duty of every bus company to establish 
reasonable through rates with other bus companies; to establish, observe and 
enforce just and reasonable individual and joint rates, fares and charges and 
just and reasonable regulations and practices relating to the charges and to the 
issuance, form and substance of tickets and the carrying of personal and excess 
baggage. 

(c) In case of joint rates between bus companies, it shall be the duty of the 
bus companies to establish just and reasonable regulations and practices in 
connection with the joint rates and just, reasonable and equitable divisions 
between the participating companies, which shall not unduly prefer or preju- 
dice any of the participating companies. 

(d) A bus company providing fixed route service may file with the Commis- 
sion a petition for new or revised rates, fares or charges. Unless the Commis- 
sion orders otherwise, no bus company shall make any changes in its rates, 
fares and charges, which have been established under this Chapter, except 
after 30 days’ notice to the Commission. The notice shall plainly state the 
changes proposed to be made in the rates then in force, and the time when the 
changed rates will go into effect. The bus company shall also give notice, which 
may include notice by publication, of the proposed changes to other interested 
persons that the Commission may direct. All proposed changes shall be shown 
by filing new schedules, or shall be plainly indicated upon schedules filed with 
the Commission and in force at the time and kept open to public inspection by 
the bus company. The Commission, for good cause shown in writing, may allow 
changes in rates without requiring the 30 days’ notice, under any conditions as 
it prescribes. All changes shall be immediately indicated by the bus company 
on its schedules. 

(e) Whenever there is filed with the Commission by any bus company any 
schedule stating a new or revised rate, fare or charge, the Commission may, 
either upon complaint or upon its own initiative, after reasonable notice, hold 
a hearing to determine if the proposed new or revised rates, fares or charges 
are Just and reasonable. Pending the hearing and a decision, the Commission, 
upon filing with the proposed schedule and delivering to the affected bus 
company a statement in writing of its reasons, may, at any time before they 
become effective, suspend the operation of the rate or rates, for a period not to 
exceed 120 days from the filing of the petition. If the proceeding has not been 
concluded and a final order made within the period of suspension, the proposed 
change of rate shall go into effect at the end of the 120-day period. 
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(f) In any proceeding to determine the justness or reasonableness of any 
rates, fares or charges of a bus company, the Commission shall authorize 
revenue levels that are adequate under honest, economical, and efficient 
management to cover total operating expenses, including the operation of 
leased equipment and depreciation, plus a reasonable profit. The standards 
and procedures adopted by the Commission under this subsection shall allow 
the bus company to achieve revenue levels that will provide a flow of net 
income, plus depreciation, adequate to support prudent capital outlays, assure 
the repayment of a reasonable level of debt, permit the raising of needed equity 
capital, attract and retain capital and amounts adequate to provide a sound 
passenger bus transportation system in this State, and take into account 
reasonable estimated or foreseeable future costs. 

(g) Notwithstanding any provision of this section, the Commission may not 
investigate, suspend, review or revoke the operation of proposed new or revised 
rates, fares or charges if the proposed new or revised rates, fares or charges do 
not exceed the standard rates, fares or charges then in effect by the petitioning 
bus company for comparable interstate transportation of passengers. 

(h) Any person may make complaint in writing to the Commission that any 
rate, fare, charge, classification, rule, regulation, or practice in effect, or 
proposed to be put in effect, is or will be in violation of this Chapter. Whenever, 
after holding a hearing, upon complaint, in an investigation, or upon its own 
initiative, the Commission finds that any individual or joint rate demanded, 
charged, or collected by any bus company for transportation of passengers in 
intrastate commerce, or any classification, rule, regulation or practice of the 
bus company affecting the rate or the value of the service provided, is or will 
be unjust or unreasonable or unjustly discriminatory or unduly preferential or 
unduly prejudicial or constitute an unfair or destructive competitive practice, 
or otherwise contravenes the policies declared in this Chapter, or is in 
contravention of any provision of this Chapter, the Commission shall deter- 
mine and prescribe the lawful rate, or the lawful classification, rule, regulation 
or practice to be put into effect. 

(i) For purposes of this Chapter, rates, fares and charges established 
pursuant to this section shall be deemed fair, just and reasonable. 

(j) Notwithstanding any other provision of this Chapter, the rates, fares and 
charges established for charter service by a bus company authorized and 
engaged in charter operations in this State shall be exempt from regulation by 
the Commission. A bus company authorized and engaged in charter operations 
shall file with the Commission a current statement of its rates, fares and 
charges as required by the Commission. (1985, c. 676, s. 15(6).) 

§ 62-147: Repealed by Session Laws 1995, c. 523, s. 10. 

§ 62-148. Rates on leased or controlled utility. 

If any public utility operating in the State other than a motor carrier is 
owned, controlled or operated by lease or other agreement by any other public 
utility doing business in the State, its rates may, in the discretion of the 
Commission, be determined for such public utility by the rates prescribed for 
the public utility which owns, controls or operates it. (Ex. Sess. 1908, c. 144, s. 
2; C.S., s. 3490; 19638, c. 1165, s. 1.) 

§ 62-149. Unused tickets to be redeemed. 

Whenever any ticket is sold and is not wholly used by the purchaser, it shall 
be the duty of the carrier selling such ticket to redeem it or the unused portion 
thereof at the price paid for it, or in such manner and at such price as the 
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Commission shall prescribe by regulation. (1891, c. 290; 1893, c. 249; 1895, c. 
83, ss. 2, 3; 1897, c. 418; Rev., s. 2627; C.S., s. 3503; 1963, c. 1165, s. 1.) 

§ 62-150. Ticket may be refused intoxicated person; pen- 
alty for prohibited entry. 

The ticket agent of any common carrier of passengers shall at all times have 
power to refuse to sell a ticket to any person applying for the same who may at 
the time be intoxicated. The driver or other person in charge of any conveyance 
for the use of the traveling public shall at all times have power to prevent any 
intoxicated person from entering such conveyance. If any intoxicated person, 
after being forbidden by the driver or other person having charge of any such 
conveyance for the use of the traveling public, shall enter such conveyance, he 
shall be guilty of a Class 1 misdemeanor. (1885, c. 358, ss. 1, 2, 3; Rev., ss. 2625, 
2626, 3757; C.S., s. 3504; 1963, c. 1165, s. 1; 1993, c. 539, s. 478; 1994, Ex. Sess., 
ce: 24,'s: 14(c)? 1998-128, 's. 5.) 

CASE NOTES 

allowed if such refusal was made with malice, 
undue force, or insult. Story v. Norfolk & 
S.R.R., 1383 N.C. 59, 45'S. E. 349 (1903). 

When Exemplary Damages Allowed. — 
In an action for damages for refusal to allow a 
person with a ticket to board a train because he 
was intoxicated, exemplary damages would be 

§ 62-151. Passenger refusing to pay fare or violating rules 
may be ejected. 

If any passenger shall refuse to pay his fare, or be or become intoxicated, or 
violate the rules of a common carrier, it shall be lawful for the driver of the bus 
or other conveyance, and servants of the carrier, on stopping the conveyance, 
to put him and his baggage out of the conveyance, using no unnecessary force. 
(1871-2, c. 188, s. 34; Code, s. 1962; Rev., s. 2629; C.S., s. 3507; 1949, c. 1132, 
s. 30; 1953, c. 1140, s. 4; 1957, c. 1152, s. 16; 1961, c. 472; s. 11; 1963) c. 11685; 
s. 1; 1998-128, s. 6.) 

CASE NOTES 

Kjection from Baggage Car. — A person 
who gets on a blind baggage car, even though he 
has a ticket, and does not tell the conductor 

that he has it, where the conductor does not see 

it, is not entitled to recover as a passenger for 
injuries received by being pulled off the train by 
the conductor. McGraw v. Railroad, 135 N.C. 
264, 47 S.E. 758 (1904). 
Where individual shipped horses by ex- 

press with an agreement that he should 
ride in the same car, he could not ride in the 
passenger coach without paying his fare. Teeter 
v. Southern Express Co., 172 N.C. 616, 90 S.E. 
761, rehearing denied, 172 N.C. 620, 90 S.E. 
927 (1961). 
Mileage Book Holder Must Comply with 

Terms. — The holder of a mileage book must 
comply with its terms if reasonable opportunity 
is given, or he may be ejected. Mason v. Sea- 
board Air Line Ry., 159 N.C. 183, 75 S.E. 25 
(1912); McNairy v. Norfolk & W.R.R., 172 N.C. 

505, 90 S.E. 497 (1916). 
Ejection of Party Refusing to Show Mile- 

age Book. — When a purchaser of a mileage 
book from a railroad company is riding on an 
exchange ticket and refuses, without excuse, to 
show his mileage book, in connection with the 
ticket, to the conductor on the train, he is not 
regarded as a passenger, and the conductor has 
the right to eject him from the train. Mason v. 
Seaboard Air Line Ry., 159 N.C. 183, 75 S.E. 25 
(1912). 

Ejection Caused by Failure of Conduc- 
tor to Return Ticket. — Where the conductor 
failed to return a ticket to a passenger to be 
used on another train, and the passenger was 
ejected therefrom for lack of the ticket, the 
railroad was liable for all damages attending 
the ejection. Sawyer v. Norfolk S.R.R., 171 N.C. 
13, 86 S.E. 166 (1915). 
Reliance on Agent’s Statements. — The 

purchaser of a ticket may rely upon the state- 
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ments of the railroad agent as to trains, con- 
nection, validity of ticket, etc., and if the pas- 
senger is ejected as a result of the agent’s 
mistake the railroad is liable. Hallman v. 
Southern Ry., 169 N.C. 127, 85 S.E. 298 (1915); 
Creech v. Atlantic C.L.R.R., 174 N.C. 61, 93 
S.E, 453 (1917). 

Carrier Not Liable for Unforeseen Re- 
sult of Ejection. — A conductor requiring an 
intoxicated man to leave the train for nonpay- 
ment of fare did not render the carrier liable for 
the death of the man from exposure, where the 
conductor did not have reasonable ground to 
believe that the man was unable to find his way 
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was not far away. Roseman v. Carolina Cent. 
R.R., 112 N.C. 709, 16 S.E. 766 (1893). 
Evidence of Drunkenness Held Inadmis- 

sible. — In an action for wrongful ejection from 
a train, evidence of drunkenness of plaintiff 
was not admissible where the answer simply 
denied the wrongful ejection alleged in the 
complaint. Raynor v. Wilmington Seacoast 
R.R., 129 N.C. 195, 39 S.E. 821 (1901). 
As to requirement of former statute that 

passenger be ejected near usual stopping 
place or dwelling house, see Roseman v. 
Carolina Cent. R.R., 112 N.C. 709, 16 S.E. 766 
(1893); Bullock v. Atlantic C.L.R.R., 152 N.C. 

or walk to the nearest house or to the railroad 

station, or even to his own father’s house, which 
66, 67 S.E. 60 (1910); McNairy v. Norfolk & 
W.R.R., 172 N.C. 505, 90 S.E. 497 (1916). 

§ 62-152: Repealed by Session Laws 1998-128, s. 13, effective September 4, 
1998. 

§ 62-152.1. Uniform rates; joint rate agreements among 
carriers. 

(a) Definitions. — As used in this section, unless the context otherwise 
requires, the term: 

(1) “Carrier” means any common carrier as defined in G.S. 62-3(6). 
(2) For purposes of this section, carriers by motor vehicles are carriers of 

the same class, carriers by pipeline are carriers of the same class, 
carriers by water are carriers of the same class, carriers by air are 
carriers of the same class, and freight forwarders are carriers of the 
same class. 

(3) The term “antitrust laws” means the provisions of Chapter 75 of the 
General Statutes (N.C.G.S. 75-1, et seq.), relating to combinations in 
restraint of trade. 

(b) For the purpose of achieving a stable rate structure it shall be the policy 
of this State to fix uniform rates for the same or similar services by carriers of 
the same class. In order to realize and effectuate this policy and regulatory goal 
any carrier subject to regulation by this Commission and party to an agree- 
ment between or among two or more carriers relating to rates, fares, classifi- 
cations, divisions, allowances or charges (including charges between carriers 
and compensation paid or received for the use of facilities and equipment), or 
rules and regulations pertaining thereto, or procedures for the joint consider- 
ation, initiation or establishment thereof, may, under such rules and regula- 
tions as the Commission may prescribe, apply to the Commission for approval 
of the agreement, and the Commission shall by order approve any such 
agreement (if approval thereof is not prohibited by subsection (d) or (e) of this 
section) if it finds that, by reason of furtherance of the transportation policy 
and goal declared in this section and in G.S. 62-2 or G.S. 62-259 as may be 
pertinent, the relief provided in subsection (h) shall apply with respect to the 
making and carrying out of such agreement; otherwise, the application shall be 
denied. The approval of the Commission shall be granted only upon such terms 
and conditions as the Commission may prescribe as necessary to enable it to 
grant its approval in accordance with the standard above set forth in this 
subsection. 

(c) Each conference, bureau, committee, or other organization established or 
continued pursuant to any agreement approved by the Commission under this 
section shall maintain such accounts, records, files and memoranda and shall 
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submit to the Commission such information and reports as may be prescribed 
by the Commission, and all the accounts, records, files and memoranda shall be 
subject to inspection by the Commission or its duly authorized representatives. 

(d) The Commission shall not approve under this section any agreement 
between or among carriers of different classes unless it finds that the 
agreement is of the character described in subsection (b) of this section and is 
limited to matters relating to transportation under joint rates or over through 
routes. 

(e) The Commission shall not approve under this section any agreement 
which establishes a procedure for the determination of any matter through 
joint consideration unless it finds that under the agreement there is accorded 
to each party the free and unrestrained right to take independent action after 
any determination arrived at through such procedure. 

(f) The Commission is authorized, upon complaint or upon its own initiative 
without complaint, to investigate and determine whether any agreement 
previously approved by it under this section, or terms and conditions upon 
which the approval was granted is not or are not in conformity with the 
standards set forth in subsection (b) of this section, or whether any such terms 
and conditions are not necessary for the purposes of conformity with such 
standards, and, after such investigation, the Commission shall by order 
terminate or modify its approval of such agreement if it finds such action 
necessary to insure conformity with such standards, and shall modify the 
terms and conditions upon which such approval was granted to the extent it 
finds necessary to insure conformity with such standards or to the extent to 
which it finds such terms and conditions not necessary to insure such 
conformity. The effective date of any order terminating or modifying approval, 
or modifying terms and conditions, shall be postponed for such period as the 
Commission determines to be reasonably necessary to avoid undue hardships. 

(g) No order shall be entered under this section except after interested 
parties have been afforded reasonable notice and opportunity for hearing. 

(h) Parties to any agreement approved by the Commission under this 
section and other parties are, if the approval of such agreement is not 
prohibited by subsection (d) or (e) of this section, hereby relieved from the 
operation of the antitrust laws with respect to the making of such agreement, 
and with respect to the carrying out of such agreement in conformity with the 
terms and conditions prescribed by the Commission. 

(i) Any action of the Commission under this section in approving an 
agreement, or in denying an application for such approval, or in terminating or 
modifying its approval of an agreement, or prescribing the terms and condi- 
tions upon which its approval is to be granted, or in modifying such terms and 
conditions, shall be construed as having effect solely with reference to the 
applicability of the relief provisions of subsection (h) of this section. (1977, c. 
219,'s. 1; 1998-128, 3.7.) 

Legal Periodicals. — For survey of 1977 
law on common carriers, see 56 N.C.L. Rev. 853 
(1978). 

§ 62-152.2. Standard transportation practices. 

(a) For the purposes of this section, “standard transportation practices” 
means: 

(1) Uniform cargo liability rules. 
(2) Uniform bills of lading or receipts for property being transported. 
(3) Uniform cargo credit rules. ie, 
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(4) Antitrust immunity for joint line rates or routes, classification, and 
mileage guides. 

(b) A person otherwise exempt from regulation by the Commission under 
Public Law 103-305 may file an application with the Commission to participate 
in one or more standard transportation practices under rules set out by the 
Commission. (1995, c. 523, s. 10.1.) 

§ 62-153. Contracts of public utilities with certain compa- 
nies and for services. 

(a) All public utilities shall file with the Commission copies of contracts with 
any affiliated or subsidiary holding, managing, operating, constructing, engi- 
neering, financing or purchasing company or agency, and when requested by 
the Commission, copies of contracts with any person selling service of any kind. 
The Commission may disapprove, after hearing, any such contract if it is found 
to be unjust or unreasonable, and made for the purpose or with the effect of 
concealing, transferring or dissipating the earnings of the public utility. Such 
contracts so disapproved by the Commission shall be void and shall not be 
carried out by the public utility which is a party thereto, nor shall any 
payments be made thereunder. Provided, however, that in the case of motor 
carriers of passengers this subsection shall apply only to such contracts as the 
Commission shall request such carriers to file. 

(b) No public utility shall pay any fees, commissions or compensation of any 
description whatsoever to any affiliated or subsidiary holding, managing, 
operating, constructing, engineering, financing or purchasing company or 
agency for services rendered or to be rendered without first filing copies of all 
proposed agreements and contracts with the Commission and obtaining its 
approval. Provided, however, that this subsection shall not apply to motor 
carriers of passengers. (1931, c. 455; 1933, c. 134, s. 8; c. 307, s. 17; 1941, c. 97; 
1365. C2160; 8,.1:) 

Legal Periodicals. — For survey of 1981 
administrative law, see 60 N.C.L. Rev. 1165 

(1982). 

CASE NOTES 

Purpose. — The purpose of this section is 
merely to assure that executory contracts be- 
tween affiliates be just and reasonable on their 
face. State ex rel. Utils. Comm’n v. Intervenor 
Residents, 52 N.C. App. 222, 278 S.E.2d 761 
(1981), rev’d on other grounds, 305 N.C. 62, 286 
S.E.2d 770 (1982). 

This section was clearly enacted for the pur- 
pose of discovering contracts between affiliated 
corporations which are “unjust or unreason- 
able, and made for the purpose or with the 
effect of concealing, transferring or dissipating 
the earnings of the public utility.” State ex rel. 
Utils. Comm’n v. Intervenor Residents, 52 N.C. 
App. 222, 278 S.E.2d 761 (1981), rev’d on other 
grounds, 305 N.C. 62, 286 S.E.2d 770 (1982). 

Affiliate Company Cannot Be Used to 
Transmit Unreasonable Profits to Parent 
Holding Company. — The Commission can- 
not permit parent holding companies to use 
affiliate companies as a device for transmitting 

an unreasonable level of profits to such parent 
holding company from goods or services sup- 
plied the operating company by way of an 
affiliate company. State ex rel. Utils. Comm’n v. 
Morgan, 7 N.C. App. 576, 173 S.E.2d 479, rev'd 
on other grounds, 277 N.C. 255, 177 S.E.2d 405 
(1970), reaffirmed, 278 N.C. 235, 179 S.E.2d 
419 (1971). 
The statutory scheme is directed at 

prior approval. State ex rel. Utils. Comm’n v. 
Intervenor Residents, 52 N.C. App. 222, 278 
S.E.2d 761 (1981), rev’d on other grounds, 305 
N.C. 62, 286 S.E.2d 770 (1982). 
Standard for Approval. — The consider- 

ation of the Commission under this section is 
directed to whether the contracts are just and 
reasonable. If they are, and are not efforts to 

divert or conceal profits, they are to be ap- 
proved. State ex rel. Utils. Comm’n vy. Interve- 
nor Residents, 52 N.C. App. 222, 278 S.E.2d 761 
(1981), rev’d on other grounds, 305 N.C. 62, 286 
S.E.2d 770 (1982). 
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Basis for Determining Reasonableness 
of Affiliate’s Charges. — The Utilities Com- 
mission must determine the reasonableness of 
charges to a public utility by an affiliated cor- 
poration on the basis of either: (1) the cost of 
the same services on the open market; (2) the 
cost similar utilities pay to their service com- 
panies; or (3) the reasonableness of the ex- 
penses incurred by the affiliated corporation in 
generating its services. State ex rel. Utils. 
Comm’n v. Intervenor Residents, 52 N.C. App. 
222, 278 S.E.2d 761 (1981), rev’d on other 
grounds, 305 N.C. 62, 286 S.E.2d 770 (1982). 
Consideration for Rate Making Pur- 

poses of Expenses Pursuant to Unfiled 
Contracts. — This section does not prohibit 
the Utilities Commission from considering fees 
or charges owed to affiliated corporations under 
unfiled contracts as expenses of the public 
utility for purposes of rate making, so long as 
the Commission determines in the rate making 
procedure that the agreements between the 
utility and the affiliated corporations are just 
and reasonable and it does not appear that 
their purpose is to conceal or divert profits from 
the public utility to an affiliate. State ex rel. 

CH. 62. PUBLIC UTILITIES §62-155 

Utils. Comm’n v. Intervenor Residents, 52 N.C. 
App. 222, 278 S.E.2d 761 (1981), rev'd on other 
grounds, 305 N.C. 62, 286 S.E.2d 770 (1982). 

Expenses incurred under unreasonable 
contracts would have to be disregarded in 
computing a utility’s expenses. State ex rel. 
Utils. Comm’n v. Intervenor Residents, 52 N.C. 

App. 222, 278 S.E.2d 761 (1981), rev'd on other 
grounds, 305 N.C. 62, 286 S.E.2d 770 (1982). 

Examination of Books and Records of 
Affiliated Companies. — An examination by 
the Utilities Commission of the books and 
records of companies affiliated with a regulated 
utility is necessary in a rate case only if there is 
no evidence of what the utility would have had 
to pay nonaffiliated companies for the same 
services or of what similar utilities pay their 
service companies for similar services. State ex 
rel. Utils. Comm’n v. Intervenor Residents, 52 

N.C. App. 222, 278 S.E.2d 761 (1981), rev’d on 
other grounds, 305 N.C. 62, 286 S.E.2d 770 

(1982). 
Stated in State ex rel. Utils. Comm'n v. 

General Tel. Co., 281 N.C. 318, 189 S.E.2d 705 
(1972). 

§ 62-154. Surplus power rates. 

The Commission is authorized to investigate the sale of surplus electric 
power and the rates made for such energy, and to prescribe reasonable rules 
and rates for such sales. (1968, c. 1165, s. 1.) 

§ 62-155. Electric power rates to promote conservation. 

(a) It is the policy of the State to conserve energy through efficient 
utilization of all resources. 

(b) If the Utilities Commission after study determines that conservation of 
electricity and economy of operation for the public utility will be furthered 
thereby, it shall direct each electric public utility to notify its customers by the 
most economical means available of the anticipated periods in the near future 
when its generating capacity is likely to be near peak demand and urge its 
customers to refrain from using electricity at these peak times of the day. In 
addition, each public utility shall, insofar as practicable, investigate, develop, 
and put into service, with approval of the Commission, procedures and devices 
that will temporarily curtail or cut off certain types of appliances or equipment 
for short periods of time whenever an unusual peak demand threatens to 
overload its system. 

(c) The Commission itself shall inform the general public as to the necessity 
for controlling demands for electricity at peak periods and shall require the 
several electric public utilities to carry out its program of information and 
education in any reasonable manner. 

(d) The Commission shall study the feasibility of and, if found to be 
practicable, just and reasonable, make plans for the public utilities to bill 
customers by a system of nondiscriminatory peak pricing, with incentive rates 
for off-peak use of electricity charging more for peak periods than for off-peak 
periods to reflect the higher cost of providing electric service during periods of 
peak demand on the utility system. No order regarding such rates shall be 
issued by the Commission without a prior public hearing, whether in a single 
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electric utility company rate case or in general orders relating to two or more 
or all electric utilities. 

(e) No Class A electric public utility shall apply for any rate change unless 
it files at the time of the application a report of the probable effect of the 
proposed rates on peak demand on it and its estimate of the kilowatt hours of 
electricity that will be used by its customers during the ensuing one year and 
five years from the time such rates are proposed to become effective. (1975, c. 
780, s. 2.) 

§ 62-156. Power sales by small power producers to public 
utilities. 

(a) In the event that a small power producer and an electric utility are 
unable to mutually agree to a contract for the sale of electricity or to a price for 
the electricity purchased by the electric utility, the commission shall require 
the utility to purchase the power, under rates and terms established as 
provided in subsection (b) of this section. 

(b) No later than March 1, 1981, and at least every two years thereafter, the 
commission shall determine the rates to be paid by electric utilities for power 
purchased from small power producers, according to the following standards: 

(1) Term of Contract. — Long-term contracts for the purchase of electric- 
ity by the utility from small power producers shall be encouraged in 
order to enhance the economic feasibility of small power production 
facilities. 

(2) Avoided Cost of Energy to the Utility. — The rates paid by a utility to 
a small power producer shall not exceed, over the term of the purchase 
power contract, the incremental cost to the electric utility of the 
electric energy which, but for the purchase from a small power 
producer, the utility would generate or purchase from another source. 
A determination of the avoided energy costs to the utility shall include 
a consideration of the following factors over the term of the power 
contracts: the expected costs of the additional or existing generating 
capacity which could be displaced, the expected cost of fuel and other 
operating expenses of electric energy production which a utility would 
otherwise incur in generating or purchasing power from another 
source, and the expected security of the supply of fuel for the utilities’ 
alternative power sources. 

(3) Availability and Reliability of Power. — The rates to be paid by electric 
utilities for power purchased from a small power producer shall be 
established with consideration of the reliability and availability of the 
power. (1979, 2nd Sess., c. 1219, s. 2.) 

§ 62-157. Telecommunications relay service. 

(a) Finding. — The General Assembly finds and declares that it is in the 
public interest to provide access to public telecommunications services for 
hearing impaired or speech impaired persons, including those who also have 
vision impairment, and that a statewide telecommunications relay service for 
telephone service should be established. 

(al) Definitions. — For purposes of this section: 
(1) “Exchange access facility” means the access from a particular tele- 

phone subscriber’s premises to the telephone system of a local 
exchange telephone company, and includes local exchange company- 
provided access lines, private branch exchange trunks, and centrex 
network access registers, all as defined by tariffs of telephone compa- 
nies as approved by the Commission. 
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(2) “Local service provider” means a local exchange company, competing 
local provider, or telephone membership corporation. 

(b) Authority to Require Surcharge. — The Commission shall require local 
service providers to impose a monthly surcharge on all residential and 
business local exchange access facilities to fund a statewide telecommunica- 
tions relay service by which hearing impaired or speech impaired persons, 
including those who also have vision impairment, may communicate with 
others by telephone. This surcharge, however, may not be imposed on partic- 
ipants in the Subscriber Line Charge Waiver Program or the Link-up Carolina 
Program established by the Commission. This surcharge, and long distance 
revenues collected under subsection (f) of this section, are not includable in 
gross receipts subject to the franchise tax levied under G.S. 105-120 or the 
sales tax levied under G.S. 105-164.4. 

(c) Specification of Surcharge. — The Department of Health and Human 
Services shall initiate a telecommunications relay service by filing a petition 
with the Commission requesting the service and detailing initial projected 
required funding. The Commission shall, after giving notice and an opportu- 
nity to be heard to other interested parties, set the initial monthly surcharge 
based upon the amount of funding necessary to implement and operate the 
service, including a reasonable margin for a reserve. The surcharge shall be 
identified on customer bills as a special surcharge for provision of a telecom- 
munications relay service for hearing impaired and speech impaired persons. 
The Commission may, upon petition of any interested party, and after giving 
notice and an opportunity to be heard to other interested parties, revise the 
surcharge from time to time if the funding requirements change. In no event 
shall the surcharge exceed twenty-five cents (25¢) per month for each exchange 
access facility. 

(d) Funds to Be Deposited in Special Account. — The local service providers 
shall collect the surcharge from their customers and deposit the moneys 
collected with the State Treasurer, who shall maintain the funds in an 
interest-bearing, nonreverting account. After consulting with the State Trea- 
surer, the Commission shall direct how and when the local service providers 
shall deposit these moneys. Revenues from this fund shall be available only to 
the Department of Health and Human Services to administer the statewide 
telecommunications relay service program, including its establishment, oper- 
ation, and promotion. The Commission may allow the Department of Health 
and Human Services to use up to four cents (4¢) per access line per month of 
the surcharge for the purpose of providing telecommunications devices for 
hearing impaired or speech impaired persons, including those who also have 
vision impairment, through a distribution program. The Commission shall 
prepare such guidelines for the distribution program as it deems appropriate 
and in the public interest. Both the Commission and the Public Staff may audit 
all aspects of the telecommunications relay service program, including the 
distribution programs, as it does with any public utility subject to the 
provisions of this Chapter. Equipment paid for with surcharge revenues, as 
allowed by the Commission, may be distributed only by the Department of 
Health and Human Services. 

(e) Administration of Service. — The Department of Health and Human 
Services shall administer the statewide telecommunications relay service 
program, including its establishment, operation, and promotion. The Depart- 
ment may contract out the provision of this service for four-year periods to one 
or more service providers, using the provisions of G.S. 143-129. 

(f) Charge to Users. — The users of the telecommunications relay service 
shall be charged their approved long distance and local rates for telephone 
services (including the surcharge required by this section), but no additional 
charges may be imposed for the use of the relay service. The local service 
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providers shall collect revenues from the users of the relay service for long 
distance services provided through the relay service. These revenues shall be 
deposited in the special fund established in subsection (d) of this section in a 
manner determined by the Commission after consulting with the State 
Treasurer. Local service providers shall be compensated for collection, inquiry, 
and other administrative services provided by said companies, subject to the 
approval of the Commission. 

(g) Reporting Requirement. — The Commission shall, after consulting with 
the Department of Health and Human Services, develop a format and filing 
schedule for a comprehensive financial and operational report on the telecom- 
munications relay service program. The Department of Health and Human 
Services shall thereafter prepare and file these reports as required by the 
Commission with the Commission and the Public Staff. The Department shall 
also be required to report to the Revenue Laws Study Committee. 

(h) Power to Regulate. — The Commission shall have the same power to 
regulate the operation of the telecommunications relay service program as it 
has to regulate any public utility subject to the provisions of this Chapter. 
(1989, c. 599; 1997-443, s. 11A.118(a); 1999-402, s. 1.) 

Editor’s Note. — Section 105-120 referred 
to in the above § 62-157(b) was repealed by 
Session Laws 2001-430, s. 12. 

§ 62-158. Natural gas expansion. 

(a) In order to facilitate the construction of facilities in and the extension of 
natural gas service to unserved areas, the Commission may, after a hearing, 
order a natural gas local distribution company to create a special natural gas 
expansion fund to be used by that company to construct natural gas facilities 
in areas within the company’s franchised territory that otherwise would not be 
feasible for the company to construct. The fund shall be supervised and 
administered by the Commission. Any applicable taxes shall be paid out of the 
fund. 

(b) Sources of funding for a natural gas local distribution company’s 
expansion fund may, pursuant to the order of the Commission, after hearing, 
include: 

(1) Refunds to a local distribution company from the company’s suppliers 
of natural gas and transportation services pursuant to refund orders 
or requirements of the Federal Energy Regulatory Commission; 

(2) Expansion surcharges by the local distribution company charged to 
customers purchasing natural gas or transportation services through- 
out that company’s franchised territory; provided, however, in deter- 
mining the amount of any surcharge the Commission shall take into 
account the prices of alternative sources of energy and the need to 
remain competitive with those alternative sources, and the need to 
maintain just and reasonable rates for natural gas and transportation 
services for all customers served by the company; provided further 
that the expansion surcharge shall not be greater than fifteen cents 
(15¢) per dekatherm; and 

(3) Other sources of funding approved by the Commission. 
(c) The application of all such funds to expansion projects shall be pursuant 

to the order of the Commission. The Commission shall ensure that all projects 
to which expansion funds are applied are consistent with the intent of this 
section and G.S. 62-2(9). In determining economic feasibility, the Commission 
shall employ the net present value method of analysis on a project specific 
basis. Only those projects with a negative net present value shall be deter- 
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mined to be economically infeasible for the company to construct. In no event 
shall the Commission authorize a distribution from the fund of an amount 
greater than the negative net present value of any proposed project as 
determined by the Commission. If at any time a project is determined by the 
Commission to have become economically feasible, the Commission may 
require the company to remit to the expansion fund or to customers appropri- 
ate portions of the distributions from the fund related to the project, and the 
Commission may order such funds to be returned with interest in a reasonable 
amount to be determined by the Commission. Utility plant acquired with 
expansion funds shall be included in the local distribution company’s rate base 
at zero cost except to the extent such funds have been remitted by the company 
pursuant to order of the Commission. 

(d) The Commission, after hearing, may adopt rules to implement this 
section, including rules for the establishment of expansion funds, for the use of 
such funds, for the remittance to the expansion fund or to customers of 
supplier and transporter refunds and expansion surcharges or other funds that 
were sources of the expansion fund, and for appropriate accounting, reporting 
and ratemaking treatment. The Commission and Public Staff shall report to 
the Joint Legislative Utility Review Committee on the operation of any 
expansion funds in conjunction with the reports required under G.S. 62-36A. 
(1991, 'c. 598, s..2:) 

CASE NOTES 

The purpose of this section is to facilitate 
the construction of facilities and the extension 
of natural gas service into areas of the State 
where it may not be economically feasible to 
expand with traditional funding methods in 
order to provide infrastructure to aid industrial 
recruitment and economic development. State 
ex rel. Utils. Comm’n v. Piedmont Natural Gas 
Co., 346 N.C. 558, 488 S.E.2d 591 (1997). 
Expansion fund legislation is a proper 

delegation of legislative authority to an 
administrative agency and is not unconstitu- 
tional. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 336 N.C. 657, 446 S.E.2d 
332 (1994). 
Commission Authority. — As an adminis- 

trative agency created by the legislature, the 
Commission has not been given jurisdiction to 
determine the constitutionality of legislative 
enactments, specifically § 62-2(9) or this sec- 
tion. State ex rel. Utils. Comm’n v. Carolina 
Util. Customers Ass’n, 336 N.C. 657, 446 S.E.2d 
332 (1994). 

The Commission did not act under a misap- 
prehension of applicable law when it granted 
the petition and established the expansion fund 
pursuant to a proper interpretation of its au- 

thority and discretion to do so. State ex rel. 
Utils. Comm’n v. Carolina Util. Customers 
Ass'n, 336 N.C. 657, 446 S.E.2d 332 (1994). 

Expansion Funds Not Used Where Alter- 
native Financing Feasible. — Utilities Com- 
mission concluded that it would be inappropri- 
ate and inconsistent with the legislative intent 
expressed in this section to allow expansion 
funds to be used where alternative financing 
was feasible. State ex rel. Utils. Comm'n v. 
Piedmont Natural Gas Co., 346 N.C. 558, 488 

S.E.2d 591 (1997). 

Cited in State ex rel. Utils. Comm’n v. Caro- 
lina Util. Customers Ass’n, 337 N.C. 236, 446 

S.E.2d 348 (1994); State ex rel. Utils. Comm’n 

v. North Carolina Gas Serv., 128 N.C. App. 288, 
494 §.E.2d 621 (1998). 

§ 62-159. Additional funding for natural gas expansion. 

(a) In order to facilitate the construction of facilities in and the extension of 
natural gas service to unserved areas, the Commission may provide funding 
through appropriations from the General Assembly or the proceeds of general 
obligation bonds as provided in this section to either (i) an existing natural gas 
local distribution company; (ii) a person awarded a new franchise; or (iii) a gas 
district for the construction of natural gas facilities that it otherwise would not 
be economically feasible for the company, person, or gas district to construct. 
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(b) The use of funds provided under this section shall be pursuant to an 
order of the Commission after a public hearing. The Commission shall ensure 
that all projects for which funds are provided under this section are consistent 
with the intent of this section and G.S. 62-2(9). In determining whether to 
approve the use of funds for a particular project pursuant to this section, the 
Commission shall consider the scope of a proposed project, including the 
number of unserved counties and the number of anticipated customers that 
would be served, the total cost of the project, the extent to which the project is 
considered feasible, and other relevant factors affecting the public interest. In 
determining economic feasibility, the Commission shall employ the net present 
value method of analysis on a project specific basis. Only those projects with a 
negative net present value shall be determined to be economically infeasible 
for the company, person, or gas district to construct. In no event shall the 
Commission provide funding under this section of an amount greater than the 
negative net present value of any proposed project as determined by the 
Commission. If at any time a project is determined by the Commission to have 
become economically feasible, the Commission shall require the recipient of 
funding to remit to the Commission appropriate funds related to the project, 
and the Commission may order those funds to be returned with interest in a 
reasonable amount to be determined by the Commission. Funds returned, 
together with interest, shall be deposited with the State Treasurer to be used 
for other expansion projects pursuant to the provisions of this section. Utility 
plant acquired with expansion funds shall be included in the local distribution 
company’s rate base at zero cost except to the extent such funds have been 
remitted by the company pursuant to order of the Commission. In the event a 
gas district wishes to sell or otherwise dispose of facilities financed with funds 
received under this section, it must first notify the Commission which shall 
determine the method of repayment or accounting for those funds. 

(c) To the extent that one or more of the counties included in a proposed 
project to be funded pursuant to this section are counties affected by the loss 
of exclusive franchise rights provided for in G.S. 62-36A(b), the Commission 
may conclude that the public interest requires that the person obtaining the 
franchise or funding pursuant to this section be given an exclusive franchise 
and that the existing franchise be canceled. Any new exclusive franchise 
granted under this subsection shall be subject to the provisions of G.S. 
62-36A(b). This subsection does not apply to gas districts formed under Article 
28 of Chapter 160A of the General Statutes. 

(d) The Commission, after hearing, shall adopt rules to implement this 
section as soon as practicable. The Commission and Public Staff shall report to 
the Joint Legislative Utility Review Committee on the use of funding provided 
under this section in conjunction with the reports required under G.S. 62-36A. 
(1998-132, s. 17; 1999-456, s. 17.) 

Editor’s Note. — Session Laws 1998-182, s. 
19, made this section effective September 9, 
1998 and further provided that the Utilities 
Commission shall begin immediately the rule- 
making process mandated by subsection (d) of 
this section. 

Session Laws 1998-132, s. 16 provides that 
the extension of natural gas facilities to 
unserved parts of the state is necessary and to 

§§ 62-159.1 through 62-159.5: 
poses. 

be encouraged, that the construction of facili- 
ties may not be feasible with traditional fund- 
ing methods, and that it is necessary to autho- 
rize additional funding methods to facilitate 
the expansion of natural gas service. 

Session Laws 1998-132, s. 1 provides that 
this act shall be known as the Clean Water and 
Natural Gas Critical Needs Bond Act of 1998. 

Reserved for future codification pur- 
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ARTICLE 8. 

Securities Regulation. 

§ 62-160. Permission to pledge assets. 

No public utility shall pledge its faith, credit, moneys or property for the 
benefit of any holder of its preferred or common stocks or bonds, nor for any 
other business interest with which it may be affiliated through agents or 
holding companies or otherwise by the authority of the action of its stockhold- 
ers, directors, or contract or other agents, the compliance or result of which 
would in any manner deplete, reduce, conceal, abstract or dissipate the 
earnings or assets thereof, decrease or increase its liabilities or assets, without 
first making application to the Commission and by order obtain its permission 
SO,.t0,d0.C1930..C200 (43S iad OOO CaO eal 

CASE NOTES 

The General Assembly intended this Ar- 
ticle to apply to all public utilities doing 
business in this State, whether they be for- 
eign or domestic corporations, and even though 
they are also engaged in interstate commerce. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 288 N.C. 201, 217 S.E.2d 543 (1975). 
The Commission may not lawfully re- 

quire a multistate foreign corporation en- 
gaged in interstate commerce to comply 
with this Article and issue securities in the 
future only after first making application to 
and obtaining an order from the Commission 
authorizing such issue. State ex rel. Utils. 

N.C. App. 714, 207 S.E.2d 771 (1974), aff’d, 288 
N.C. 201, 217 S.E.2d 543 (1975). 

The regulation and control by this State over 
the issuance of securities by a multistate for- 
eign corporation engaged in interstate com- 
merce, which the attempted enforcement by the 
Commission of this Article was held necessarily 
to entail, is to impose such an undue burden on 
interstate commerce as to make such regula- 
tion and control constitutionally beyond the 
State’s power to enforce. State ex rel. Utils. 
Comm’n v. Southern Bell Tel. & Tel. Co., 22 

N.C. App. 714, 207 S.E.2d 771 (1974), aff’d, 288 

Comm’n v. Southern Bell Tel. & Tel. Co., 22 N.C. 201, 217 8.E.2d 543 (1975). 

§ 62-161. Assumption of certain liabilities and obligations 
to be approved by Commission; refinancing of 
public utility securities. 

(a) No public utility shall issue any securities, or assume any liability or 
obligation as lessor, lessee, guarantor, indorser, surety, or otherwise, in respect 
to the securities of any other person unless and until, and then only to the 
extent that, upon application by such utility, and after investigation by the 
Commission of the purposes and uses of the proposed issue, and the proceeds 
thereof, or of the proposed assumption of obligation or liability in respect of the 
securities of any other person, the Commission by order authorizes such issue 
or assumption. 

(b) The Commission shall make such order only if it finds that such issue or 
assumption is (i) for some lawful object within the corporate purposes of the 
public utility, (ii) is compatible with the public interest, (iii) is necessary or 
appropriate for or consistent with the proper performance by such utility of its 
service to the public and will not impair its ability to perform that service, and 
(iv) is reasonably necessary and appropriate for such purpose. 

(c) Any such order of the Commission shall specify the purposes for which 
any such securities or the proceeds thereof may be used by the public utility 
making such application. 

(d) If a public utility shall apply to the Commission for the refinancing of its 
outstanding shares of stock by exchanging or redeeming such outstanding 
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shares, the exchange or redemption of such shares of any dividend rate or 
rates, class or classes, may be made in whole or in part, in the manner and to 
the extent approved by the Commission, notwithstanding any provisions of law 
applicable to corporations in general: Provided, that the proposed transactions 
are found by the Commission to be in the public interest and in the interest of 
consumers and investors, and provided that any redemption shall be at a price 
or prices, not less than par, and at a time or times, stated or provided for in the 
utility’s charter or stock certificates. (1933, c. 307, s. 18; 1945, c. 656; 1963, c. 
146528.419) 

CASE NOTES 

The General Assembly intended this Ar- 
ticle to apply to all public utilities doing 
business in this State, whether they be for- 
eign or domestic corporations, and even though 
they are also engaged in interstate commerce. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 288 N.C. 201, 217 S.E.2d 548 (1975). 
The Commission may not lawfully re- 

quire a multistate foreign corporation en- 
gaged in interstate commerce to comply 
with this Article and issue securities in the 
future only after first making application to 
and obtaining an order from the Commission 
authorizing such issue. State ex rel. Utils. 
Comm’n v. Southern Bell Tel. & Tel. Co., 22 
N.C. App. 714, 207 S.E.2d 771 (1974), aff’d, 288 
N.C. 201, 217 S.E.2d 543 (1975). 

The regulation and control by this State over 

the issuance of securities by a multistate for- 
eign corporation engaged in interstate com- 
merce, which the attempted enforcement by the 

Commission of this Article was held necessarily 
to entail, is to impose such an undue burden on 
interstate commerce as to make such regula- 
tion and control constitutionally beyond the 
State’s power to enforce. State ex rel. Utils. 
Comm’n v. Southern Bell Tel. & Tel. Co., 22 
N.C. App. 714, 207 S.E.2d 771 (1974), aff’d, 288 
N.C, 201, 217.S.E.24,543 (1975). 
The common capital stock of a corpora- 

tion is a “security” within the meaning of 
that term as used in this section and § 62-162. 
State ex rel. Utils. Comm’n v. Carolina Tel. & 
Tel. Co., 243 N.C. 46, 89 S.E.2d 802 (1955). 

Cited in State ex rel. Utils. Comm’n v. Duke 
Power Co., 285 N.C. 377, 206 S.E.2d 269 (1974). 

§ 62-162. Commission may approve in whole or in part or 
refuse approval. 

The Commission, by its order, may grant or deny the application provided for 
in the preceding section [G.S. 62-161] as made, or may grant it in part or deny 
it in part or may grant it with such modification and upon such terms and 
conditions as the Commission may deem necessary or appropriate in the 
premises and may, from time to time, for good cause shown, make such 
supplemental orders in the premises as it may deem necessary or appropriate 
and may, by any such supplemental order, modify the provisions of any 
previous order as to the particular purposes, uses, and extent to which or the 
conditions under which any securities so authorized or the proceeds thereof 
may be applied; subject always to the requirements of the foregoing section 
[Gi+'62-161}-61:933,.c: (307, s,,19;,19638,-c. 1165, s: 1.) 

CASE NOTES 

Authority of Commission to Set Mini- the sale of unissued common stock of a utility at 
mum Price for Sale of Unissued Common 
Stock. — In view of the language used by the 
legislature in conferring power of the Utilities 
Commission to supervise and control the issue 
and sale of securities by a public utility, the 
Commission had the authority not only to veto 

par but also to impose the condition that such 
stock should be sold at a price not less than 
$125.00 per share. State ex rel. Utils. Comm’n 
v. Carolina Tel. & Tel. Co., 243 N.C. 46, 89 
S.E.2d 802 (1955). 
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§ 62-163. Contents of application for permission. 

Every application for authority for such issue or assumption shall be made 
in such form and contain such matters as the Commission may prescribe. 
Every such application and every certificate of notification hereinafter pro- 
vided for shall be made under oath, signed and filed on behalf of the public 
utility by its president, a vice-president, auditor, comptroller, or other execu- 
tive officer duly designated for that purpose by such utility. (1933, c. 307, s. 20; 
1963. 1165,.5-41) 

§ 62-164. Applications to receive immediate attention; 
continuances. 

All applications for the issuance of securities or assumption of liability or 
obligation shall be placed at the head of the Commission’s docket and disposed 
of promptly, and all such applications shall be disposed of in 30 days after the 
same are filed with the Commission, unless it is necessary for good cause to 
continue the same for a longer period for consideration. Whenever such 
application is continued beyond 30 days after the time it is filed, the order 
making such continuance must state fully the facts necessitating such contin- 
uance. (19838 c2307-s821251968 Sem li65, srp) 

§ 62-165. Notifying Commission as to disposition of secu- 
rities. 

Whenever any securities set forth and described in any such application for 
authority or certificate of notification as pledged or held unencumbered in the 
treasury of the utility shall, subsequent to the filing of such application or 
certificate, be sold, pledged, repledged, or otherwise disposed of, by the utility, 
such utility shall, within 10 days after such sale, pledge, repledge, or other 
disposition, file with the Commission a certificate of notification to that effect, 
setting forth therein all such facts as may be required by the Commission. 
(1933 c-307 265225) 963. cul lOpesels: 

§ 62-166. No guarantee on part of State. 

Nothing herein shall be construed to imply any guarantee or obligation as to 
such securities on the part of the State of North Carolina. (1933, c. 307, s. 23; 
1963 we (1165, tule) | 

§ 62-167. Article not applicable to note issues and renew- 
als; notice to Commission. 

The provisions of the foregoing sections shall not apply to notes issued by a 
utility for proper purposes and not in violation of law, payable at a period of not 
more than two years from the date thereof, and shall not apply to like notes 
issued by a utility payable at a period of not more than two years from date 
thereof, to pay, retire, discharge, or refund in whole or in part any such note or 
notes, and shall not apply to renewals thereof from time to time not exceeding 
in the aggregate six years from the date of the issue of the original note or 
notes so renewed or refunded. No such notes payable at a period of not more 
than two years from the date thereof, shall, in whole or in part, directly or 
indirectly, be paid, retired, discharged or refunded by any issue of securities or 
another kind of any term or character or from the proceeds thereof without the 
approval of the Commission. Within 10 days after the making of any such 
notes, so payable at periods of not more than two years from the date thereof, 
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the utility issuing the same shall file with the Commission a certificate of 
notification, in such form as may be determined and prescribed by the 
Commission. (1933, c. 307, ss. 24, 25; 1963, c. 1165, s. 1.) 

§ 62-168. Not applicable to debentures of court receivers. 

Nothing contained in this Article shall limit the power of any court having 
jurisdiction to authorize or cause receiver’s certificates or debentures to be 
issued according to the rules and practice obtained in receivership proceedings 
in courts of equity. (1933, c. 307, s. 25; 1963, c. 1165, s. 1.) 

§ 62-169. Periodical or special reports. 

The Commission shall require periodical or special reports from each public 
utility issuing any security, including such notes payable at periods of not more 
than two years from the date thereof, which shall show, in such detail as the 
Commission may require, the disposition made of such securities and the 
application of the proceeds. (1933, c. 307, s. 26; 1963, c. 1165, s. 1.) 

§ 62-170. Failure to obtain approval not to invalidate se- 
curities or obligations; noncompliance with 
Article, etc. 

(a) Securities issued and obligations and liabilities assumed by a public 
utility, for which the authorization of the Commission is required, shall not be 
invalidated because issued or assumed without such authorization therefor 
having first been obtained or because issued or assumed contrary to any term 
or condition of such order of authorization as modified by any order supple- 
mental thereto entered prior to such issuance or assumption. 

(b) Securities issued or obligations or liabilities assumed in accordance with 
all the terms and conditions of the order of authorization therefor shall not be 
affected by a failure to comply with any provision of this Article or rule or 
regulation of the Commission relating to procedure and other matters preced- 
ing the entry of such order of authorization or order supplemental thereto. 

(c) Acopy of any order made and entered by the Commission and certified by 
a clerk of the Commission approving the issuance of any securities or the 
assumption of any obligation or liability by a public utility shall be sufficient 
evidence of full and complete compliance by the applicant for such approval 
with all procedural and other matters required precedent to the entry of such 
order. 

(d) Any public utility which willfully issues any such securities, or assumes 
any such obligation or liability, or makes any sale or other disposition of 
securities, or applies any securities or the proceeds thereof to purposes other 
than the purposes specified in an order of the Commission with respect thereto, 
contrary to the provisions of this Article, shall be liable to a penalty of not more 
than ten thousand dollars ($10,000), but such utility is only required to specify 
in general terms the purpose for which any securities are to be issued, or for 
which any obligation or liability is to be assumed, and the order of the 
Commission with respect thereto shall likewise be in general terms. (1938, c. 
307,’s:27; 1963; ¢c: 1165, 's! 1.) 

§ 62-171. Commission may act jointly with agency of an- 
other state where public utility operates. 

If a commission or other agency or agencies is empowered by another state 
to regulate and control the amount and character of securities to be issued by 
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any public utility within such other state, then the Utilities Commission of the 
State of North Carolina shall have the power to agree with such commission or 
other agency or agencies of such other state on the issue of stocks, bonds, notes 
or other evidences of indebtedness by a public utility owning or operating a 
public utility both in such state and in this State, and shail have the power to 
approve such issue jointly with such commission or other agency or agencies 
and to issue joint certificate of such approval: Provided, however, that no such 
joint approval shall be required in order to express the consent to an approval 
of such issue by the State of North Carolina if said issue is separately approved 
by the Utilities Commission of the State of North Carolina. (1933, c. 134, s. 8; 
c. 307,'s.'28; 194 cn 97;:1968, cxl165;sel) 

CASE NOTES 

The General Assembly intended this Ar- 
ticle to apply to all public utilities doing 
business in this State, whether they be for- 
eign or domestic corporations, and even though 
they are also engaged in interstate commerce. 
State ex rel. Utils. Comm’n v. Southern Bell Tel. 
& Tel. Co., 288 N.C. 201, 217 S.E.2d 543 (1975). 
The Commission may not lawfully re- 

quire a multistate foreign corporation en- 
gaged in interstate commerce to comply 
with the provisions of this Article and issue 
securities in the future only after first making 
application to and obtaining an order from the 
Commission authorizing such issue. State ex 
rel. Utils. Comm’n vy. Southern Bell Tel. & Tel. 

Co., 22 N.C. App. 714, 207 S.E.2d:771 (1974); : 
aff'd, 288 N.C. 201, 217 S.E.2d 543 (1975). 
The regulation and control by this State 

over the issuance of securities by a 
multistate foreign corporation engaged in 
interstate commerce, which the attempted en- 
forcement by the Commission of this Article 
was held necessarily to entail, is to impose such 
an undue burden on interstate commerce as to 
make such regulation and control constitution- 
ally beyond the State’s power to enforce. State 
ex rel. Utils. Comm’n v. Southern Bell Tel. & 
Tel. Co:, 22 N.C. App: 714,.207..S.E.2d.77 
(1974), aff'd, 288. N-C..201 7211 0S. Bo2d sides 
C1975). 

8§ 62-172 through 62-179: Reserved for future codification purposes. 

ARTICLE 9. 

Acquisition and Condemnation of Property. 

§ 62-180. Use of railroads and public highways. 

Any person operating electric power, telegraph or telephone lines or autho- 
rized by law to establish such lines, has the right to construct, maintain and 
operate such lines along any railroad or public highway, but such lines shall be 
so constructed and maintained as not to obstruct or hinder unreasonably the 
usual travel on such railroad or highway. (1874-5, c. 203, s. 2; Code, s. 2007; 
mci Ba 1;°1903,.c. 562: Rey. s, 1571: C.5...5. 1695-31939" C2228. 6. 1-1 Spo. 
Ch Sel 

CASE NOTES 

Constitutionality of Former Law. — The 
provisions of former §§ 56-1 to 56-10, empow- 

ering electric power or lighting companies, etc., 
to condemn lands for the erection of poles, 
establishment of offices, and other appropriate 
purposes, were constitutional and_ valid. 
Wissler v. Yadkin River Power Co., 158 N.C. 
465, 74 S.E. 460 (1912). 
No Rights over Private Land Under 

Former Law. — Former § 56-1 applied to 

constructing lines along the highway and not to 
constructing the lines over private land. Wade 
v. Carolina Tel. & Tel. Co., 147 N.C. 219, 60 S.E. 
987 (1908). 

Upon What Telegraph Companies 
Rights Conferred. — The right to construct 
and operate telegraph lines along any railroad 
or other public highway in the State, and to 
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obtain the right-of-way therefor by a condem- 
natory proceeding, was expressly conferred 
upon any telegraph company incorporated by 
this or by any other state. North Carolina & R. 
& D.R.R. v. Carolina Cent. Ry., 83 N.C. 489 
(1880); Yadkin River Power Co. v. Wissler, 160 
N.C. 269, 76 S.E. 267 (1912). 
Telegraph Line as Additional Burden on 

Land. — A telegraph line along a railroad and 
on the right-of-way of the railroad is an addi- 
tional burden upon the land, for which the 
landowner is entitled to just compensation. 
Phillips v. Postal Tel. Cable Co., 130 N.C. 513, 
41 S.E. 1022 (1902); Hodges v. Western Union 
Tete Co:71863° N:P 225)°45° S6P°572. 1903); 
Query v. Postal Tel. Cable Co., 178 N.C. 639, 
101 S.E. 390 (1919). 
As to electric light wires placed along 

the street being an additional burden on 
the land, see Brown v. Electric Co., 138 N.C. 
533, 51 S.E. 62 (1905). 

ART. 9. ACQUISITION AND CONDEMNATION §62-182 

The construction of a street passenger 
railway does not impose any additional 
servitude upon the property fronting on the 
street so occupied. Hester v. Traction Co., 138 
N.C. 288, 50 S.E. 711 (1905). 
Maintenance of a utility pole along a 

public highway does not constitute an act 
of negligence unless the pole constitutes a 
hazard to motorists using the portion of the 
highway designated and intended for vehicular 
travel in a proper manner. Shapiro v. Toyota 
Motor Co., 38 N.C. App. 658, 248 S.E.2d 868 
(1978). 

Maintenance of a telephone pole 12 1/2 
inches beyond the elevated curbing of a 
road did not constitute an act of negli- 
gence in a personal injury action in which a car 
failed to negotiate a curve and crashed into the 
pole. Shapiro v. Toyota Motor Co., 38 N.C. App. 
658, 248 S.E.2d 868 (1978). 

§ 62-181. Electric and hydroelectric power companies 
may appropriate highways; conditions. 

Every electric power or hydroelectric power corporation, person, firm or 
copartnership which may exercise the right of eminent domain under the 
Chapter Eminent Domain, where in the development of electric or hydroelec- 
tric power it shall become necessary to use or occupy any public highway, or 
any part of the same, after obtaining the consent of the public road authorities 
having supervision of such public highway, shall have power to appropriate 
said public highway for the development of electric or hydroelectric power: 
Provided, that said electric power or hydroelectric power corporation shall 
construct an equally good public highway, by a route to be selected by and 
subject to the approval and satisfaction of the public road authorities having 
supervision of such public highway: Provided further, that said company shall 
pay all damages to be assessed as provided by law, by the damming of water, 
the discontinuance of the road, and for the laying out of said new road. (1911, 
Ppt ee 196° 1939) c. 228. 5.2: 1963, c. 1165, s. 1.) 

Cross References. — As to what corpora- 
tions, etc., may exercise the right of eminent 

domain, see § 40A-3. 

CASE NOTES 

Change in Section of Highway. — Where plaintiff to recover damages for the slight 
a hydroelectric power company appropriated a 
section of a public highway and built another 
section in lieu thereof, the provision of the 
statute that the company pay all damages 
assessed as provided by law did not entitle the 

change in the road causing inconvenience to 
him in hauling wood, etc., to and from his 
market town. Crowell v. Tallassee Power Co., 
200 N.C. 208, 156 S.E. 493 (1931). 

§ 62-182. Acquisition of right-of-way by contract. 

Such telegraph, telephone, or electric power or lighting company has power 
to contract with any person or corporation, the owner of any lands or of any 
franchise or easement therein, over which its lines are proposed to be erected, 
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for the right-of-way for planting, repairing and preservation of its poles or 
other property, and for the erection and occupation of offices at suitable 
distances for the public accommodation. This section shall not be construed as 
requiring electric power or lighting companies to erect offices for public 
accommodation. (1874-5, c. 203, s. 3; Code, s. 2008; 1899, c. 64; 1903, c. 562, ss. 
Ts? Rev,.5) 1012) (Gps LOO (90a. CallGons ub.) 

Cross References. — As to recording deeds 
of easement, see § 47-27. 

CASE NOTES 

Nonowner Cannot Grant Easement. — How Easement Acquired. — A telegraph 
Railroad company which is not the owner of the 
soil cannot grant an easement to a telegraph 
company. Hodges v. Western Union Tel. Co., 133 
N.C. 225, 45 S.E. 572 (1903). See also, Narron v. 
Wilmington & W.R.R., 122 N.C. 856, 29 S.E. 

company can acquire an easement in lands for 
construction and maintenance of its lines by 
grant, or pursuant to statute, or by adverse and 
continuous use for the period of 20 years. Teeter 
v. Postal Tel. Cable Co., 172 N.C. 783, 90 S.E. 

356 (1898). 941 (1916). 

§ 62-183. Grant of eminent domain. 

Such telegraph, telephone, electric power or lighting company shall be 
entitled, upon making just compensation therefor, to the right-of-way over the 
lands, privileges and easements of other persons and corporations, including 
rights-of-way for the construction, maintenance, and operation of pipelines for 
transporting fuel to their power plants; and to the right to erect poles and 
towers, to establish offices, and to take such lands as may be necessary for the 
establishment of their reservoirs, ponds, dams, works, railroads, or sidetracks, 
or powerhouses, with the right to divert the water from such ponds or 
reservoirs, and conduct the same by flume, ditch, conduit, waterway or 
pipeline, or in any other manner, to the point of use for the generation of power 
at its said powerhouses, returning said water to its proper channel after being 
so used. (1874-5, c. 203, s. 4; Code, s. 2009; 1899, c. 64; 1903, c. 562; Rev., s. 
1573; 1907, 740 Ses) 1698: 192 lac 5 lo oNc 501025. 6. lio eats 
1046; 1963, c. 1165, s. 1; 1981, c. 919, s. 2.) 

Cross References. — As to the right of 
eminent domain in general, see Chapter 40A. 
Legal Periodicals. — For article on reme- 

dies for trespass to land in North Carolina, see 
47 N.C.L. Rev. 334 (1969). 

CASE NOTES 

Power of Eminent Domain Granted for 
Public Benefit. — The power of eminent do- 
main is conferred upon corporations affected 
with public use, not so much for the benefit of 
the corporations themselves, but for the use 
and benefit of the people at large. Wissler v. 
Yadkin River Power Co., 158 N.C. 465, 74 S.E. 
460 (1912). 
Limitation of Right of Eminent Domain. 

— The statute limits the right of eminent 
domain, and any special power claimed by 
charter must clearly appear. Yadkin River 
Power Co. v. Whitney Co., 150 N.C. 31, 63 S.E. 
188 (1908), appeal dismissed, 214 U.S. 503, 29 

S. Ct. 702, 53 L. Ed. 1061 (1909). See also Blue 
Ridge Interurban Ry. v. Hendersonville Light & 
Power Co., 169 N.C. 471, 86 S.E. 296 (1915), on 
rehearing, 171 N.C. 314, 88 S.E. 245 (1916). 
Extent of Rights Usually Determined by 

Companies. — The extent of the rights to be 
acquired is primarily and very largely referred 
to the companies or grantees of the power, and 
only becomes an issuable question, usually de- 
terminable by the court, on allegation of facts 
tending to show bad faith on the part of the 
companies, or an oppressive or manifest abuse 
of their discretion. Yadkin River Power Co., v. 
Wissler, 160 N.C. 269, 76 S.E. 267 (1912). See 
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also Carolina Cent. Ry. v. Love, 81 N.C. 434 
(1879). 
The right of eminent domain is not nec- 

essarily exhausted by a single exercise of 
the power, but, within the limits established by 
the general law or special charter, a subsequent 
or further exercise of the power may be permis- 
sible. Thomason v. Railroad, 142 N.C. 318, 55 
S.E. 205 (1906); Yadkin River Power Co. v. 
Wissler, 160 N.C. 269, 76 S.E. 267 (1912). 
Compensation Essential. — Private prop- 

erty may not be taken for public use, directly or 
indirectly, without just compensation. Phillips 
v. Postal Tel. Cable Co., 1380 N.C. 513, 41 S.E. 
1022 (1902). 
Conflicting Claims. — Where the claims of 

two companies conflict, the prior right belongs 
to that company which first defines and marks 
its route. Carolina-Tennessee Power Co. v. 
Hiawassee River Power Co., 171 N.C. 248, 88 
S.E. 349 (1916). 

Effect of Subsequent Charter. — Where a 
legislative charter has been granted since a 

ART. 9. ACQUISITION AND CONDEMNATION §62-185 

statute was passed, the powers given in the 
charter are not subject to the restriction of the 
statute. Carolina-Tennessee Power Co. v. 
Hiawassee River Power Co., 171 N.C. 248, 88 
S.E. 349 (1916). 

Burden of Proof of Excepted Status on 
Defendant. — Where a quasi-public corpora- 
tion brings action for condemnation, and the 
defendant resists upon the ground that the 
lands or power sought to be taken are protected 
by the statute, the burden of proof is upon the 
defendant to bring the lands or water power 
within the provision of the statute excepting 
them. Blue Ridge Interurban Ry. v. 
Hendersonville Light & Power Co., 171 N.C. 
314, 88 S.E. 245 (1916), aff'd, 243 U.S. 563, 37 
S. Ct. 440, 61 L. Ed. 900 (1917). 

As to effect of federal statute, see Phillips 
v. Postal Tel. Cable Co., 180 N.C. 513, 41 S.E. 
1022 (1902). 

Applied in Carolina Power & Light Co. v. 
Bowman, 229 N.C. 682, 51 S.E.2d 191 (1949). 

§ 62-184. Dwelling house of owner, etc., may be taken 
under certain cases. 

The dwelling house, yard, kitchen, garden or burial ground of the owner may 
be taken under G.S. 62-183 when the company alleges, and upon the proceed- 
ings to condemn makes it appear to the satisfaction of the court, that it owns 
or otherwise controls not less than seventy-five percent (75%) of the fall of the 
river or stream on which it proposes to erect its works, from the location of its 
proposed dam to the head of its pond or reservoir; or when the Commission, 
upon the petition filed by the company, shall, after due inquiry, so authorize. 
Nothing in this section repeals any part or feature of any private charter, but 
any firm or corporation acting under a private charter may operate under or 
adopt any feature of this section. (1907, c. 74; 1917, c. 108; C.S., s. 1699; 1933, 
Ceeod, Bemis ol 963, c, 1165.8, 1.) 

§ 62-185. Exercise of right of eminent domain; parties’ 
interests only taken; no survey required. 

When such telegraph, telephone, electric power or lighting company fails on 
application therefor to secure by contract or agreement such right-of-way for 
the purposes aforesaid over the lands, privilege or easement of another person 
or corporation; it may condemn the said interest through the procedures of the 
Chapter entitled Eminent Domain. 

Only the interest of such parties as are brought before the court shall be 
condemned in any such proceedings, and if the right-of-way of a railroad or 
railway company sought to be condemned extends into or through more 
counties than one, the whole right and controversy may be heard and 
determined in one county into or through which such right-of-way extends. 

It is not necessary for the petitioner to make any survey of or over the 
right-of-way, nor to file any map or survey thereof, nor to file any certificate of 
the location of its line by its board of directors. (1874-5, c. 203, s. 5; Code, s. 
2010; 1899, c. 64, s. 2; 1908, c. 562; Rev., s. 1574; C.S., s. 1700; 19638, c. 1165, 
s. 1; 1981, c. 919, s. 3.) 
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Cross References. — As to eminent do- 

main, see Chapter 40A. 

CH. 62. PUBLIC UTILITIES 862-185 

CASE NOTES 

Editor’s Note. — The cases cited below were 
decided under former statutory provisions, and 
were decided prior to the 1981 amendment 
which substituted reference to the Eminent Do- 
main Chapter for specific procedural provisions. 
“Right-of-way” is not used as synony- 

mous with “easement,” but, as applied to 
railroads, includes the strip of land over 
which the track is laid through the country, and 
which is used in connection therewith, whether 

the railroad company owns only an easement 
therein or the title in fee. Postal Tel. Cable Co. 
v. Southern Ry., 90 F. 30 (W.D.N.C. 1898), 

appeal dismissed, 93 F. 393 (4th Cir. 1899). 
Condemnation Not Confined to Right-of- 

Way. — The power of condemnation is not 
confined to a right-of-way, delimited by surface 
boundaries, but may be extended to cutting of 
trees or removing obstructions outside of these 
boundaries, when required for reasonable pres- 
ervation and protection of lines and other prop- 
erty. Yadkin River Power Co. v. Wissler, 160 
N.C. 269, 76.S.E.267 (1912). 
No Entry Until Damage Paid. — A tele- 

graph company seeking to condemn a right-of- 
way for its line cannot be authorized to enter 
into possession and construct its line until 
damages have been assessed and paid into 
court. Postal Tel. Cable Co. v. Southern Ry., 89 
F. 190 (W.D.N.C. 1898). 
Permanent damages may be awarded a 

landowner who was injured by telegraph 
poles placed on his land. The company then 
acquires an easement. Phillips v. Postal Tel. 
Cable Co., 130 N.C. 513, 41 S.E. 1022 (1902); 
Lambreth v. Southern Power Co., 152 N.C. 371, 
67 S.E. 921 (1910). 
A purchaser of land subsequent to the 

taking and erection thereon of a telegraph 
line may recover permanent damages for 
the easement taken, and the telegraph com- 
pany thereby acquires the easement and right 
to maintain its line thereon. Phillips v. Postal 
Tel. Cable Co., 180 N.C. 513, 41 S.E. 1022 
(1902). 
Limitation of City’s Authority. — Author- 

ity granted by a city to defendant electric com- 
pany to remove a shade tree in front of plain- 
tiff’s home in order to put up its poles and wires 
did not justify the act of defendant in removing 
the tree; the city had no power to deprive 
plaintiff of his own property for such purpose 
without compensation. Brown v. Electric Co., 
138 N.C. 533, 51 S.E. 62 (1905). 
Who May File Petition. — The telegraph, 

etc., company alone has the right to file the 
petition in condemnation proceedings. The 
landowner is not given such right. Phillips v. 
Postal Tel. Cable Co., 180 N.C. 518, 41 S.E. 
1022 (1902). 
Petition Need Not State Railroad Com- 

pany’s Tenure. — It is not necessary that a 
petition asking for the condemnation of a right- 
of-way over the right-of-way of a railroad 
should state by what tenure the railroad com- 
pany holds. Postal Tel. Cable Co. v. Southern 
Ry., 89 F. 190 (W.D.N.C. 1898). 
Proceeding Does Not Affect Landowner 

Not Made a Party. — Condemnation proceed- 
ing by a telegraph company against a railroad 
company to condemn the right-of-way, to which 
the landowner is not a party, gives no rights 
against the landowner, but gives rights only 
against the parties before the court. Phillips v. 
Postal Tel. Cable Co., 1380 N.C. 518, 41 S.E. 
1022 (1902). 
Jury Trial. — While ordinarily a jury trial is 

not required in condemnation proceedings, ex- 
cept as to the assessment of damages, the 
general rule does not apply where the pleadings 
put at issue the question of whether the char- 
acter of the lands is such as to be embraced 
within the right conferred, or within an excep- 
tion to that right under the terms of a statute. 
Blue Ridge Interurban R.R. v. Oates, 164 N.C. 
167, 80 S.E. 398 (1918). 
Judgment Necessary to Give Vested 

Right Under Prior Act. — In order to acquire 
a vested right under a statute to condemn lands 
which was subsequently repealed, it was nec- 
essary to show a finality by judgment in the 
proceedings before the later act became effec- 
tive; and where it appeared that the summons 
was served in time, but that the prosecution 
bond, made a prerequisite by § 1-109, was not, 
no vested right in the former statute could be 
acquired by further prosecution of the condem- 
nation proceedings. Blue Ridge Interurban R.R. 
v. Oates, 164 N.C. 167, 80 S.E. 398 (1913). 

Federal statute authorizing telegraph 
companies to construct their lines over 
and along any military or post roads of the 
United States does not give such companies 
the right to build their lines over the right-of- 
way of a railroad or other private property 
without the consent of the owner, or the con- 
demnation of the right-of-way over such prop- 
erty in accordance with the laws of the state 
where situated. Postal Tel. Cable Co. v. South- 
ern Ry., 89 F. 190 (W.D.N.C. 1898). 

318 



§$62-186 ART. 9. ACQUISITION AND CONDEMNATION §62-190 

§ 62-186: Repealed by Session Laws 1981, c. 919, s. 4. 

§ 62-187. Proceedings as under eminent domain. 

The proceedings for the condemnation of lands, or any easement or interest 
therein, for the use of telegraph, telephone, electric power or lighting compa- 
nies, the appraisal of the lands, or interest therein, the duty of the commis- 
sioners of appraisal, the right of either party to file exceptions, the report of 
commissioners, the mode and manner of appeal, the power and authority of the 
court or judge, the final judgment and the manner of its entry and enforce- 
ment, and the rights of the company pending the appeal, shall be as prescribed 
in Chapter 40A, the Chapter entitled Eminent Domain. (Code, s. 2012; 1899, c. 
aK 1903,.c. 562; Rev., s. 1576; C.S., s. 1702; 1963, c. 1165, s. 1; 1981, c. 919, s. 
5. 

CASE NOTES 

This section refers to proceedings sub-  Co., 130 N.C. 513, 41 S.E. 1022 (1902). 
sequent to the filing of the petition and the Applied in Carolina Power & Light Co. v. 
service of the required notices. In other words, Briggs, 268 N.C. 158, 150 S.E.2d 16 (1966); 
it refers to the proceedings after the parties are Duke Power Co. v. Parker, 18 N.C. App. 242, 
all before the court. Phillips v. Postal Tel. Cable 196 S.E.2d 553 (1973). 

§ 62-188: Repealed by Session Laws 1981, c. 919, s. 6. 

§ 62-189. Powers granted corporations under Chapter ex- 
ercisable by persons, firms or copartnerships. 

All the rights, powers and obligations given, extended to, or that may be 
exercised by any corporation or incorporated company under this Chapter 
shall be extended to and likewise be exercised and are hereby granted unto all 
persons, firms or copartnerships engaged in or authorized by law to engage in 
the business herein described. Such persons, firms, copartnerships and corpo- 
rations engaging in such business shall be subject to the provisions and 
requirements of the public laws which are applicable to others engaged in the 
same kind of business. (1939, c. 228, s. 3; 1963, c. 1165, s. 1.) 

§ 62-190. Right of eminent domain conferred upon pipe- 
line companies; other rights. 

(a) Any pipeline company transporting or conveying natural gas, gasoline, 
crude oil, coal in suspension, or other fluid substances by pipeline for the public 
for compensation, and incorporated under the laws of the State, or foreign 
corporations domesticated under the laws of North Carolina, may exercise the 
right of eminent domain under the provisions of the Chapter, Eminent 
Domain, and for the purpose of constructing and maintaining its pipelines and 
other works shall have all the rights and powers given other corporations by 
this Chapter and acts amendatory thereof. Nothing herein shall prohibit any 
such pipeline company granted the right of eminent domain under the laws of 
this State from extending its pipelines from within this State into another 
state for the purpose of transporting natural gas or coal in suspension into this 
State, nor to prohibit any such pipeline company from conveying or transport- 
ing natural gas, gasoline, crude oil, coal in suspension, or other fluid sub- 
stances from within this State into another state. All such pipeline companies 
shall be deemed public utilities and shall be subject to regulation under the 
provisions of this Chapter. 

319 



§62-191 CH. 62. PUBLIC UTILITIES §62-191 

(b) Liquid pipeline right-of-way must be selected to avoid, as far as practi- 
cable, areas containing private dwellings, industrial buildings, and places of 
assembly. 

No liquid pipeline may be located within 50 feet of any private dwelling, or 
any industrial building or place of public assembly in which persons work, 
congregate, or assemble, unless it is provided with at least 12 inches of cover 
in addition to that prescribed in Part 195, Title 49, Code of Federal Regula- 
tions. | 
Any liquid pipeline installed underground must have at least 12 inches of 

clearance between the outside of the pipe and the extremity of any other 
underground structure, except that for drainage tile the minimum clearance 
may be less than 12 inches but not less than two inches. However, where 12 
inches of clearance is impracticable, the clearance may be reduced if adequate 
provisions are made for corrosion control. (1937, c. 280; 1951, c. 1002, s. 3; 
1957, cp 1045y. 82,1963 el 6hpso: 1985; ee 6UG ss 19098-1238 Rsr oy 

Cross References. — As to definition of 
“public utility” including pipeline company, see 
§ 62-3(23)a 5. As to eminent domain in general, 
see Chapter 40A. 

CASE 

For case reviewing the history of this 
section, see Colonial Pipeline Co. v. Neill, 296 
N.C. 503, 251 S.E.2d 457 (1979). 
The history of this indicates a legislative 

intent to broaden the scope of the act and 
to encompass interstate as well as local pipe- 
line companies. Colonial Pipeline Co. v. Neill, 
296 N.C. 503, 251 S.E.2d 457 (1979). 

This section clearly confers the right of 
eminent domain upon interstate pipeline 
companies incorporated or domesticated un- 
der the laws of North Carolina, regardless of 
whether their pipelines originate in North 
Carolina. Colonial Pipeline Co. v. Neill, 296 
N.C. 503, 251 S.E.2d 457 (1979). 
Transport of Natural Gas is a Public 

Purpose. — Property taken for the transport 
of natural gas between states and for its distri- 
bution within this state is a public purpose. 
Transcontinental Gas Pipe Line Corp. v. Calco 
Enters4;132°N.C.-App, 237, .511-S.8.2d.671 
(1999). 

Effect of Former § 40-2. — The legislature 
did not intend pipeline companies to be limited 
by former § 40-2. Colonial Pipeline Co. v. Neill, 

Legal Periodicals. — For article urging 
revision and recodification of North Carolina’s 
eminent domain laws, see 45 N.C.L. Rev. 587 

(1967). 

NOTES 

296 N.C. 503, 251 S.E.2d 457 (1979). 
The language “pipelines originating in North 

Carolina” in former § 40-2 does not impose a 

limitation on this section. Colonial Pipeline Co. 
v. Neill, 296 N.C. 508, 251 S.E.2d 457 (1979). 
Measure of Damages. — The measures of 

damages to which landowners were entitled for 
taking of an easement by a gas company was 
the difference in the fair market value of the 
land immediately before the taking as com- 
pared to the fair market value of the land 
immediately after the taking. Public Serv. Co. v. 
Kiser, 9 N.C. App. 202, 175 S.E.2d 686 (1970). 
Consideration of Precluded Future Uses 

in Determining Market Value. — In deter- 
mining market value where a gas company has 
taken land for a pipeline, consideration of fu- 
ture uses to which the property is adapted and 
which are precluded by the taking should be 
limited to those uses which are so reasonably 
probable as to have an effect on the present 
market value of the land, and purely imagina- 
tive or speculative value should not be consid- 
ered. Public Serv. Co. v. Kiser, 9 N.C. App. 202, 
175 S.E.2d 686 (1970). 

§ 62-191. Flume companies exercising right of eminent 
domain become common Carriers. 

All flume companies availing themselves of the right of eminent domain 
under the provisions of the Chapter Eminent Domain shall become common 
carriers of freight, for the purpose for which they are adapted, and shall be 
under the direction, control and supervision of the Commission in the same 
manner and for the same purposes as is by law provided for other common 
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carriers of freight. (1907, c. 39, s. 4; C.S., s. 3517; 1933, c. 134, s. 8; 1941, c. 97, 
§)5:919639;0)'1165)is 711) 

Local Modification. — Duplin: 1911, c. 214. 
Cross References. — As to eminent domain 

in general, see Chapter 40A. 

§ 62-192: Repealed by Session Laws 1998-128, s. 13, effective September 4, 
1998. 

§§ 62-193 through 62-199: Reserved for future codification purposes. 

ARTICLE 10. 

Transportation in General. 

§ 62-200. Duty to transport household goods within a rea- 
sonable time. 

(a) It shall be unlawful for any common carrier of household goods doing 
business in this State to omit or neglect to transport within a reasonable time 
any goods, merchandise or other articles of value received by it for shipment 
and billed to or from any place in this State, unless otherwise agreed upon 
between the carrier and the shipper, or unless the same be burned, stolen or 
otherwise destroyed, or unless otherwise provided by the Commission. 

(b) Any common carrier violating any of the provisions of this section shall 
forfeit to the party aggrieved the sum of ten dollars ($10.00) for the first day 
and one dollar ($1.00) for each succeeding day of such unlawful detention or 
neglect, but the forfeiture shall not be collected for a period exceeding 30 days. 

(c) In reckoning what is a reasonable time for such transportation, it shall 
be considered that such common carrier has transported household goods 
within a reasonable time if it has done so in the ordinary time required for 
transporting such articles by similar carriers between the receiving and 
shipping stations. The Commission is authorized to establish reasonable times 
for transportation by the various modes of carriage which shall be held to be 
prima facie reasonable, and a failure to transport within such times shall be 
held prima facie unreasonable. This section shall be construed to refer not only 
to delay in starting the household goods from the station where they are 
received, but to require the delivery at their destination within the time 
specified: Provided, that if such delay shall be due to causes which could not in 
the exercise of ordinary care have been foreseen or which were unavoidable, 
then upon the establishment of these facts to the satisfaction of the court 
trying the cause, the defendant common carrier shall be relieved from any 
penalty for delay in the transportation of household goods, but it shall not be 
relieved from the costs of such action. In all actions to recover penalties against 
a common carrier under this section, the burden of proof shall be upon such 
carrier to show where the delay, if any, occurred. The penalties provided in this 
section shall be in addition to the damages recoverable for failure to transport 
within a reasonable time. 

(d) This section shall not apply to motor carriers of passengers. (Code, s. 
1964; 1899, c. 164, s. 2, subsecs. 2, 7; 1903, c. 444; c. 590, s. 3; c. 693; 1905, c. 
545; Rev., ss. 1094, 2631, 2632; 1907, cc. 217, 461; C.S., ss. 1053, 3515, 3516; 
1933, c. 134, s. 8; 1941, c. 97; 1963, c. 1165, s. 1; 1995, c. 528, s. 11; 1995 (Reg. 
Sess., 1996), c. 742, s. 33; 1998-128, s. 9.) 
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Cross References. — As to venue of actions 

against railroads, see § 1-81. 

CH. 62. PUBLIC UTILITIES §62-200 

CASE NOTES 

As to constitutionality of former section, 
see Grocery Co. v. Railroad Co., 1386 N.C. 396, 
48 S.E. 801 (1904); Rollins v. Seaboard Air Line 

Ry., 146 N.C. 153, 59 S.E. 671 (1907); Davis v. 
Southern Ry., 147 N.C. 68, 60 S.E. 722 (1908); 
Owens v. Hines, 178 N.C. 325, 100 S.E. 617 
(1919), rev'd on other grounds, 256 U.S. 565, 41 
S. Ct. 597, 65 L. Ed: 1093 (1927). 
Penalty Not Applicable to Interstate 

Shipments. — A penalty may not be recovered 
of the carrier of an interstate shipment for 
negligent delay in transportation under this 
section. Bivens Bros. v. Atlantic C.L.R.R., 176 
N.C. 414, 97 S.E. 215 (1918). See also Hickory 
Marble & Granite Co. v. Southern Ry., 147 N.C. 
53, 60 S.E. 719 (1908). 
A penalty cannot be recovered for the failure 

of a railroad company to transport freight 
within a reasonable time when the initial and 
terminal points are within the State, but the 
shipment necessarily passes into another state 
in transit. Such is interstate commerce and 
cannot be interfered with by the State. Shelby 
Ice & Fuel Co. v. Southern Ry., 147 N.C. 66, 60 
S.E. 721 (1908). 

For review of the history of legislative 
penalties for refusal of railroads to trans- 
port freight, see Grocery Co. v. Railroad Co., 
136 N.C. 396, 48 S.E. 801 (1904). 
As to strict construction of former sec- 

tion, see Alexander v. Atlantic C.L.R.R., 144 
N.C. 98, 56 S.E. 697 (1907). 
Former section did not supersede or 

alter carrier’s duty at common law, but 
merely enforced an admitted duty and 
superadded a penalty. Meredith v. Railroad Co., 
137 N.C. 478, 50 S.E. 1 (1905). 
“Ordinary Time” a Jury Question. — The 

question of “ordinary time” for the transporta- 
tion of freight by the carrier, in a suit for a 
penalty for failure to transport, is a question of 
fact for the jury. Shelby Ice & Fuel Co. v. 
Southern Ry., 147 N.C. 66, 60 S.E. 721 (1908); 
Wall-Huske Co. v. Southern Ry., 147 N.C. 407, 
61 S.E. 277 (1908). 

In an action for the recovery of a penalty, it 
was for the jury to find what was “ordinary” 
time, under the surrounding circumstances, 
and whether the defendant transported freight 
within such time, as well as the amount of 
recovery. It is error for the trial court to instruct 
the jury that if they believe the evidence they 
should answer the issue in a certain way orina 
sum certain. Davis v. Southern Ry., 147 N.C. 68, 
60 S.E. 722 (1908). 
No “hard and fast” rule is fixed in defin- 

ing reasonable time. Jenkins v. Southern Ry., 

146 N.C. 178, 59 S.E. 663 (1907). 
Burden of Proof Where Time Prima Fa- 

cie Reasonable. — When the evidence dis- 
closes that the time taken by the railroad 
company for transporting goods, etc., was 
prima facie reasonable as fixed by the statute, 
the question of reasonable time is one for the 
jury to measure by the statutory standard, the 
burden of proof being upon the plaintiff. 
Alexander v. Atlantic C.L.R.R., 144 N.C. 93, 56 

S.E. 697 (1907). 
How Unreasonableness of Time May Be 

Shown. — In an action to recover the penalty, 
the burden of proof is on the plaintiff to show 
that the carrier failed to transport and deliver 
the goods within a reasonable time, which is 
defined to be the “ordinary time” required to 
transport and deliver. This may be shown by 
proving the distance over which the goods are 
to be transported and the time consumed 
therein. From this evidence the jury may, as a 
matter of common knowledge and observation, 
draw the conclusion whether, in view of the 
usual speed of freight trains, the time con- 
sumed, the distance, and other conditions, the 
carrier has failed to transport and deliver 
within a reasonable time. Jenkins v. Southern 
Ry., 146 N.C. 178, 59 S.E. 663 (1907). 
Over 21 Days to Transport Articles 58 

Miles. — Where it was admitted that certain 
articles were received by defendant to be trans- 
ported and delivered to plaintiff, the place of 
shipment and destination both being in the 
State, 58 miles apart, with but one intermedi- 
ate point between them, and that the articles 
were not delivered to plaintiff within 21 days, 
the delay was unreasonable. Watson v, Atlantic 
C.L.R.R., 145 N.C. 236, 59 S.E. 55 (1907). 
Twelve Days to Transport Shipment 25 

Miles. — When there was evidence that it took 
12 days to transport a certain shipment from 
one station to another only 25 miles away, on 
the same railroad, the jury would be permitted, 
from their common observation and experience, 
to consider and determine the question of ordi- 
nary time between the two points, and, in the 
absence of explanation by defendant, fix the 
amount of wrongful delay. Rollins v. Seaboard 
Air Line Ry., 146 N.C. 153, 59 S.E. 671 (1907). 

For cases construing former provision 
making delay of two days at initial point 
and 48 hours at one intermediate point for 
each 100 miles prima facie reasonable, see 
Meredith v. Railroad Co., 137 N.C. 478, 50 S.E. 
1 (1905); Davis & Hooks v. Atlantic C.L.R.R.., 
145 N.C. 207, 59 S.E. 53 (1907); Watson v. 
Atlantic C.L.R.R., 145 N.C. 236, 59 S.E. 55 
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(1907); Jenkins v. Southern Ry., 146 N.C. 178, 

59 S.E. 663 (1907); Wall-Huske Co. v. Southern 
Ry., 147 N.C. 407, 61 S.E. 277 (1908); Blue 
Ridge Collection Agency v. Southern Ry., 147 
N.C. 598, 61 S.E. 462 (1908); Talley & 
Baughman, Inc. v. Atlantic C.L.R.R., 198 N.C. 
492, 152 S.E. 390 (1930). 
Negligent Default in Delivery to Con- 

signee. — Former similar section extended the 
penalty to cases of negligent default in the 
carrier’s making delivery of the freight to the 
consignee. Mitchell v. Atlantic C.L.R.R., 183 
N.C. 162, 110 S.E. 859 (1922), decided prior to 
1907 amendment including such delays, see 
Alexander v. Atlantic C.L.R.R., 144 N.C. 93, 56 
S.E. 697 (1907). 
When Transportation Ceases. — Trans- 

portation ceases when the duty of the carrier as 
a warehouseman commences, and in respect to 
freight transported in carload lots, when the 
car reaches its destination and is placed for 
unloading. What particular parts of the carri- 
er’s tracks and freight yards may be used for 
such purposes must of necessity be left to its 
discretion, but the car must be reasonably 
accessible and placed for delivery before trans- 
portation is fully ended. Brooks Mfg. Co. v. 
Southern Ry., 152 N.C. 665, 68 S.E. 243 (1910). 

Former section did not apply to a delivery on 
the private tracks of a consignee, but to avoid 
the penalty it was required of the carrier to 
place for delivery a carload shipment on its 
track at destination at a place reasonably ac- 
cessible. Brooks Mfg. Co. v. Southern Ry., 152 
N.C. 665, 68 S.E. 243 (1910). 

Transportation does not cease when a carload 
is placed by the carrier within the yard limits of 
the point of destination. Wall-Huske Co. v. 
Southern Ry., 147 N.C. 407, 61 S.E. 277 (1908). 
Duty to Notify Consignee. — Where a 

shipment of goods is delivered to a railroad 
company for transportation, the title vests in 
the consignee, with the duty resting upon the 
carrier on the arrival of the goods at destination 
to notify the consignee and make delivery. This 
principle applied to a side-station when notifi- 
cation of arrival should have been given from a 
nearby station, and the inquiring consignee 
was there misinformed as to the arrival, and 
the car in the meanwhile was broken into and 
the shipment stolen. Acme Mfg. Co. v. Tucker, 
183 N.C. 303, 111 S.E. 525 (1922), 
When Goods Travel over Several Lines. 

— When the initial carrier delivers goods to its 
connecting carrier for further transportation to 
their destination, and an unreasonable delay 
occurs, without evidence as to which carrier 
was responsible for the delay, the defendant, 
the initial carrier, is liable for the entire delay, 
the burden of proof being upon it as the party 
having the evidence peculiarly within its own 
knowledge or possession. Watson v. Atlantic 
C.L.R.R., 145 N.C. 236, 59 S.E: 55 (1907). 

ART. 10. TRANSPORTATION IN GENERAL §62-200 

Where an intrastate shipment of goods is 
transported over connecting lines to its desti- 
nation, it is proper for the trial court to make 
both roads parties to an action to recover the 
penalty for the failure to transport safely and 
within a reasonable time, the burden being 
upon each defendant to show that it had not 
failed in its duty. Sellars Hosiery Mills v. South- 
ern Ry., 174 N.C; 449, 93 S:l2. 952 (19177). 
Who Is “Party Aggrieved”. — The plaintiff 

is entitled to recover the penalty as the “party 

aggrieved,” for defendant’s wrongfully failing to 
transport freight within a reasonable time, 
where the facts show that, from the attendant 
circumstances or terms of the agreement, he is 
the one whose legal right is denied and who is 
alone interested in having the transportation 
properly made. Cardwell v. Southern Ry., 146 
N.C. 218, 59 S.E. 673 (1907). 
When the consignor ships goods to be 

sold for his own benefit, he is the “party 
aggrieved,” and the proper party plaintiff. 
Robertson v. Atlantic C.L.R.R., 148 N.C. 323, 62 
S.E. 413 (1908). 

The plaintiff could maintain his action 
against the defendant railroad company for 
wrongful failure to transport certain goods re- 
ceived by the latter, and bill of lading issued by 
it to plaintiff, when it appeared that plaintiff 
shipped the goods to be sold for his benefit by 
the consignee, and that the plaintiff was the 
one who alone acquired the right to demand the 
service to be rendered by the defendant, and 
was the party aggrieved. Rollins v. Seaboard 
Air Line Ry., 146 N.C. 153, 59 S.E. 671 (1907). 
Consignor as Party Aggrieved Where 

Goods Not to Be Paid for Until Delivery. — 
When the consignor had agreed with the con- 
signee that the latter was only required to pay 
for the intrastate shipment when it reached its 
destination, the consignor could maintain his 
action for delay in transit, as the party ag- 
grieved. Davis v. Southern Ry., 147 N.C. 68, 60. 
See (1905): 
Vendor as Aggrieved Party. — When by 

the contract or agreement between a vendor 
and vendee of goods, the goods were to be 
“received, inspected and weighed” by the 
vendee before any part of the purchase price 
was payable, the title did not vest in the 
vendee, and the vendor was the “party ag- 
grieved.” Elliott v. Southern Ry., 155 N.C. 235, 
45.6339 C19 bar 
Defendant’s Knowledge of Who Is Ag- 

grieved Party Immaterial. — When it is 
shown that the plaintiff is the “party ag- 
grieved,” it is of no importance and bears in no 
way on the justice of plaintiff’s demand or of 
defendant’s obligation, whether defendant 
knew who was the party aggrieved, either at 
the inception of the matter or at any other time. 
Rollins v. Seaboard Air Line Ry., 146 N.C. 153, 
59 S.E. 671 (1907). 
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The real “party aggrieved” is entitled to re- 
cover the penalty, irrespective of the question of 
knowledge of or notice to the defendant. 
Cardwell v. Southern Ry., 146 N.C. 218, 59 S.E. 

673 (1907). 
Action Not Brought “on Relation of 

State”. — The action for penalty is given di- 
rectly to the party aggrieved, and is not re- 
quired to be brought “on relation of the State.” 
If it were, failure to bring the action in such 
form would be a mere informality, which could 
be remedied by amendment. Robertson v. At- 
lantic C.L.R.R., 148 N.C. 323, 62 S.E. 413 
(1908). 
Joinder of Actions. — An action for dam- 

ages against a carrier for a lost shipment, and 
one for the penalty for unreasonable delay, do 
not merge into each other. They arise on con- 
tract and may be joined in the same action. 
Robertson v. Atlantic C.L.R.R., 148 N.C. 323, 62 
S.E. 413 (1908). 
Burden of Proof as to Destruction of 

Goods. — The burden of proof is on the carrier 
to show that it is relieved of the penalty be- 
cause the goods were burned, stolen or de- 
stroyed. A showing that the goods were placed 
in defendant’s car by the initial carrier and that 
search had been made therefor, and the ab- 
sence of evidence that the goods had since been 
seen, was no evidence that they were burned, 
stolen or destroyed. Robertson v. Atlantic 
C.L.R.R., 148 N.C. 323, 62 S.E. 413 (1908). 
When Bill of Lading Not Presumptive 

CH. 62. PUBLIC UTILITIES §62-201 

Evidence. — When it was the consignor’s duty 
to load a car for shipment, which had been 
placed at its mill by the carrier, and the carri- 
er’s agent gave a bill of lading upon the state- 
ment of the consignor that the car had been 
loaded, without being required to verify the 
statement, the bill of lading was not presump- 
tive evidence of the receipt of the contents of 
the car, and the question was an open one for 
the jury in a suit by the consignee for the 
penalty for failure to deliver. Peele v. Atlantic 
C.L.R.R., 149 N.C. 390, 63 S.E. 66 (1908). 

Motion for Nonsuit Properly Denied. — 
Where a shipment of various articles was 
transported by the carrier to destination, and 
all were received by the consignee, except one of 
them, which was missing and remained in the 
carrier’s warehouse beyond the statutory rea- 
sonable time, a motion for nonsuit was properly 
denied. Mitchell v. Atlantic C.L.R.R., 183 N.C. 
162, 110 S.E. 859 (1922). 

Verdict Incomplete. — Where it was estab- 
lished by the jury that a consignment of goods 
was carried to the delivering point by the car- 
rier, which failed to deliver to the consignee, or 

to notify him, and the goods were lost while in 
its possession, the verdict was incomplete 
where there was no issue submitted as to 
whether the carrier, which was a party to the 
action, was in default in not delivering the 
goods to the consignee. Acme Mfg. Co. v. Tucker, 
183-N:.Ga3030IieS. Bi 525.01922). 

§ 62-201. Freight charges to be at legal rates; penalty for 
failure to deliver to consignee on tender of 
same. 

All common carriers doing business in this State shall settle their freight 
charges according to the rate stipulated in the bill of lading, provided the rate 
therein stipulated be in conformity with the classifications and rates made and 
filed with the North Carolina Utilities Commission in the case of intrastate 
shipments, by which classifications and rates all consignees shall in all cases 
be entitled to settle freight charges with such carriers; and it shall be the duty 
of such common carriers to inform any consignee of the correct amount due for 
freight according to such classification and rates. Upon payment or tender of 
the amount due on any shipment which has arrived at its destination 
according to such classification and rates, such common carrier shall deliver 
the freight in question to the consignee. Any failure or refusal to comply with 
the provisions hereof shall subject such carrier so failing or refusing to liability 
for actual damages plus a penalty of fifty dollars ($50.00) for each such failure 
or refusal, to be recovered by any consignee aggrieved by a suit in a court of 
competent jurisdiction. Provided, however, that this section shall not apply to 
motor carriers of passengers. (1905, c. 330, s. 1; Rev., s. 2633; C.S., s. 3518; 
1933, c. 134, s. 8; 1941, c. 97, s. 5; 1963, c. 1165, s. 1.) 

Cross References. — As to venue of actions 
against railroads, see § 1-81. As to rates of 
public utilities, see § 62-130 et seq. 
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CASE NOTES 

As to constitutionality of former section, 
see Harrill Bros. v. Southern Ry., 144 N.C. 532, 
57 S.E. 383 (1907); Hockfield v. Southern Ry., 
150 N.C. 419, 64 S.E. 181 (1909); Jeans v. 
Seaboard Air Line Ry., 164 N.C. 224, 80 S.E. 
242 (1913). 
Former Section Not Cumulative. — 

Former section imposed only one penalty for 
the refusal of the railroad company to deliver 
freight upon demand and tender of charges, 
and it was not cumulative upon more than one 
demand for the same offense. Harrill Bros. v. 
Southern Ry., 144 N.C. 532, 57 S.E. 383 (1907). 
Where a railroad corporation chartered 

by another state leases a railroad char- 
tered by this State, it is bound to observe and 
obey all laws of this State regulating the busi- 
ness of transportation. Hines & Battle v. 
Wilmington & W.R.R., 95 N.C. 434 (1886). 

Intrastate Rebilling of Interstate Ship- 
ment. — Where an interstate shipment of 
goods was misdirected and the bill of lading 
was lost, and the shipment was rebilled from 
one point in the State to another therein, in an 
intrastate shipment, upon the carrier’s violat- 
ing former similar section, the penalty therein 
accrued. Hockfield v. Southern Ry., 150 N.C. 
419, 64 S.E. 181 (1909). 
Consignee must produce, upon the car- 

rier’s demand, a bill of lading for a prepaid 
shipment of goods in the carrier’s possession. 
Jeans v. Seaboard Air Line Ry., 164 N.C. 224, 80 
S.E. 242 (1913). 

Insufficient Notice to Consignee. — No- 
tice given by a carrier of the arrival of goods to 
a transfer company in the habit of hauling 
consignor’s goods from the depot was not of 
itself sufficient notice to the consignee. 
Hockfield v. Southern Ry., 150 N.C. 419, 648.E. 
181 (1909). 
Burden of Proving Reason for Refusal to 

Deliver. — Where the consignee brings his 
action to recover the value of a shipment of 
goods from the carrier and shows that the 
shipment was addressed to him, was prepaid, 
and was in the carrier’s possession at destina- 
tion, and that a demand for delivery was made, 
the burden is on the carrier to show a valid 
reason for its refusal to deliver the shipment. 
Jeans v. Seaboard Air Line Ry., 164 N.C. 224, 80 
S.E. 242 (1913). 
No Liability for Unlawful Shipment. — A 

druggist who has not received a valid license to 
sell intoxicating liquors for the purposes and in 
the manner indicated may not recover of the 
carrier the penalty provided for failure to de- 
liver such liquors to him for the purposes of 
sale, for such are unlawful and prohibited. 
Smith v. Southern Express Co., 166 N.C. 155, 
82 S.E. 15 (1914). 
Agent’s Ignorance of Amount of Charges 

No Defense. — It is no defense to an action to 
recover a penalty for refusing to deliver a 
shipment upon tender of freight charges by the 
consignee for the defendant company to show 
that its agents did not know the correct amount 
of the charges because of the defendant’s failure 
to file its schedule of rates. Harrill Bros. v. 
Southern Ry., 144 N.C. 532, 57 S.E. 383 (1907). 
Rate When Smaller Cars Furnished. — 

Where a consignor requested two cars of a 
certain standard size and the carrier furnished 
four cars of a smaller size, the rate for the 
shipment must be the same. Yorke Furn. Co. v. 
Southern Ry., 16 N.C. 1388, 162 N.C. 188, 78 
S.E. 67, 78 S.E. 67 (19138). 

Carrier cannot collect storage charges 
arising from wrongful refusal to deliver 
goods to consignee. Hockfield v. Southern Ry., 
150 N.C. 419, 64 S.E. 181 (1909). 
Applied in Atlantic C.L.R.R. v. West Paving 

Co., 228 N.C. 94, 44 S.E.2d 523 (1947). 

§ 62-202. Baggage and freight to be carefully handled. 

All common carriers shall handle with care all baggage and freight placed 
with them for transportation, and they shall be liable in damages for any and 
all injuries to the baggage or freight of persons from whom they have collected 
fare or charged freight while the same is under their control. Upon proof of 
injury to baggage or freight in the possession or under the control of any such 
carrier, it shall be presumed that the injury was caused by the negligence of the 
carrier. This section shall not apply to motor carriers of passengers. (1897, c. 
Abney. s..20247 Ci, .Suddcom ooo... LLGD, S..1.) 

Cross References. — As to conveying live- 
stock in a cruel manner, see § 14-363. 
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CASE NOTES 

Delivery of Baggage to Carrier. — To fix 
the responsibility for lost baggage upon a rail- 
road company, either as a common carrier or 
warehouseman, a delivery, actual or construc- 
tive, including an acceptance by the company, is 
necessary; and when baggage is taken by oth- 
ers to the station, and to places where baggage 
is usually received, some kind of notice must be 
given to the agent authorized to receive it. 
Williams v. Southern Ry., 155 N.C. 260, 71 S.E. 

346 (1911): 
The requisites of the general rule requiring 

delivery of baggage of a passenger to a railroad 
company in order to hold the company liable 
may become modified by a custom of the latter 
to consider and treat baggage as received when 
left at a given place, without further notice. 
Williams v. Southern Ry., 155 N.C. 260, 71 S.E. 
346 (1911). 

Effect of Stipulations Attempting to 
Limit Liability. — Stipulations upon a rail- 
road ticket, limiting the liability of the carrier 
in a specified sum “unless a greater value has 
been declared by the owner and excess charge 
paid thereon at the time of taking passage,” and 
similar provisions in a bill of lading for the 
transportation of freight, are void as an at- 
tempt on the part of the carrier to contract 
against its own negligence. Cooper v. Norfolk 
S.R.R., 161 N.C. 400, 77 S.E. 339 (1913). 
A common carrier cannot contract with a 

passenger against the loss of baggage by its 
negligence. Thomas v. Southern Ry., 131 N.C. 
590, 42 S.E. 964 (1902). 

Liability for Articles Not Properly Bag- 
gage. — While the obligation of a carrier of 

passengers is limited to ordinary baggage, yet if 
it knowingly permits a passenger, either with 
or without payment of an extra charge, to take 
articles as baggage which are not properly 
such, it will be liable for their loss or for damage 
to them, though it may have been without any 
fault. Trouser Co. v. Railroad, 139 N.C. 382, 51 
S.E. 973 (19085). 

§ 62-203. Claims for loss or 
adjustment. 

When Liability as Carrier Ceases. — 
When baggage has arrived at its destination 
and has been deposited at the usual or custom- 
ary place of delivery and kept there a sufficient 
time for passenger to claim and remove the 
same, the company’s liability as a common 
carrier ceases, and it is thereafter liable only as 
a warehouseman, and bound to the use of 
ordinary care. Trouser Co. v. Railroad, 139 N.C. 
382, 51'S.E. 973 (1905). 

Liability When Passenger Not Carried. 
— When there is no partnership arrangement 
between connecting lines of railroads, and a 
passenger buys a through ticket from a carrier 
to his destination on a connecting line, checks 
his trunk through to his destination and volun- 
tarily returns to the starting point without 
going upon the road of the connecting lines, the 
latter carrier is not liable as insurer of the 
contents of the trunk from larceny by reason of 
taking the trunk to its destination, storing it 
there in its baggage room until its return is 
requested and then forwarding it to the junc- 
tional point, without compensation. Kindley v. 
Seaboard Air Line Ry., 151 N.C. 207, 65 S.E. 
897 (1909). 

Liability When Baggage Not on Same 
Train. — The passenger’s right to a limited 
amount of baggage as a part of the consider- 
ation for the price of his ticket is upon condition 
that the baggage accompany the passenger on 
the same train; and where, without any default 
on the part of the carrier, its agent, without 
further charge, has the baggage forwarded on a 
later train, the carrier’s liability is not that of 
an insurer, but of a gratuitous bailee, under the 
rule of the prudent man, and attaches only in 
instances of gross negligence. Perry v. Seaboard 
Air Line Ry., 171 N.C. 158, 88 S.E. 156 (1916). 

Cited in Flexlon Fabrics, Inc. v. Wicker 

Pick-Up & Delivery Serv., Inc., 39 N.C. App. 
443, 250 S.E.2d 723 (1979). 

damage to goods; filing and 

(a) Every common carrier receiving household goods for transportation in 
intrastate commerce shall issue a bill of lading therefor, and shall be liable to 
the lawful holder thereof for any loss, damage, or injury to such household 
goods caused by it, or by any carrier participating in the haul when trans- 
ported on a through bill of lading, and any such carrier delivering said 
household goods so received and transported shall be liable to the lawful holder 
of said bill of lading or to any party entitled to recover thereon for such loss, 
damage, or injury, notwithstanding any contract or agreement to the contrary; 
provided, however, the Commission may, by regulation or order, authorize or 
require any such common carrier to establish and maintain rates related to the 
value of shipments declared in writing by the shipper, or agreed upon as the 
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release value of such shipments, such declaration or agreement to have no 
effect other than to limit liability and recovery to an amount not exceeding the 
value so declared or released, in which case, any tariff filed pursuant to such 
regulation or order shall specifically refer thereto; provided further, that a rate 
shall be afforded the shipper covering the full value of the goods shipped; 
provided further, that nothing in this section shall deprive any lawful holder of 
such bill of lading of any remedy or right of action which such holder has under 
existing law; provided further, that the carrier issuing such bill of lading, or 
delivering such household goods so received and transported, shall be entitled 
to recover from the carrier on whose route the loss, damage, or injury shall 
have been sustained the amount it may be required to pay to the owners of 
such property. 

(b) Every claim for loss of or damage to household goods while in possession 
of a common carrier shall be adjusted and paid within 90 days after the filing 
of such claim with the agent of such carrier at the point of destination of such 
shipment, or point of delivery to another common carrier, by the consignee or 
at the point of origin by the consignor, when it shall appear that the consignee 
was the owner of the shipment: Provided, that no such claim shall be filed until 
after the arrival of the shipment, or some part thereof, at the point of 
destination, or until after the lapse of a reasonable time for the arrival thereof. 

(c) In every case such common carrier shall be liable for the amount of such 
loss or damage, together with interest thereon from the date of the filing of the 
claim therefor until the payment thereof. Failure to adjust and pay such claim 
within the periods respectively herein prescribed shall subject each common 
carrier so failing to a penalty of fifty dollars ($50.00) for each and every such 
failure, to be recovered by any consignee aggrieved (or consignor, when it shall 
appear that the consignor was the owner of the property at the time of 
shipment and at the time of suit, and is, therefore, the party aggrieved), in any 
court of competent jurisdiction: Provided, that unless such consignee or 
consignor recover in such action the full amount claimed, no penalty shall be 
recovered, but only the actual amount of the loss or damage, with interest as 
aforesaid; and that no penalty shall be recoverable under the provisions of this 
section where claims have been filed by both the consignor and consignee, 
unless the time herein provided has elapsed after the withdrawal of one of the 
claims. 

(d) A check shall be affixed to every parcel of baggage when taken for 
transportation by the agent or servant of a common carrier, if there is a handle, 
loop or fixture so that the same can be attached upon the parcel or baggage so 
offered for transportation, and a duplicate thereof given to the passenger or 
person delivering the same on his behalf. If such check be refused on demand, 
the common carrier shall pay to such passenger the sum of ten dollars ($10.00), 
to be recovered in a civil action; and further, no fare or toll shall be collected or 
received from such passenger, and if such passenger shall have paid his fare 
the same shall be refunded by the carrier. 

(e) If a passenger, whose bag has been checked, shall produce the check and 
his baggage shall not be delivered to him, he may by an action recover the 
value of such baggage. 

(f) Causes of action for the recovery of the possession of the property 
shipped, for loss or damage thereto, and for the penalties herein provided for, 
may be united in the same complaint. 

(g) This section shall not deprive any consignee or consignor of any other 
rights or remedies existing against common carriers in regard to freight 
charges or claims for loss or damage to freight, but shall be deemed and held 
as creating an additional liability upon such common carriers. 

(h) This section shall not apply to motor carriers of passengers and only 
subsection (a) of this section shall apply to motor carriers of property. (1871-2, 
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c. 138, s. 36; Code, s. 1970; 1905, c. 330, ss. 2, 4, 5; Rev., ss. 2623, 2634, 2635; 
1907, c. 983; 1911, c. 139; C.S., ss. 3510, 3524, 3525; 1947, c. 781; c. 1008, s. 27; 
1963, c. 1165, s. 1; 1995, c. 523, s. 12.) 

Cross References. — As to venue of actions 

against railroads, see § 1-81. 

CASE NOTES 

I. In General. 
II. Connecting Carriers. 

III. Filing of Claim. 
IV. Actions. 

I. IN GENERAL. 

Penalty Inapplicable to Interstate Ship- 
ments. — The entire regulation of interstate 
commerce is under federal control, and the 

penalty provided for by former provision simi- 
lar to subsection (c) of this section for failure of 
a carrier to pay a claim in the time prescribed 
does not apply to interstate shipments. See 
Morphis v. Southern Express Co., 167 N.C. 139, 
83 S.E. 1 (1914). : 
As to strict construction of former pro- 

visions similar to subsections (b) and (c), 

see Watkins v. American Ry. Express Co., 190 
N.C. 605, 130 S.E. 305 (1925). See also B.F. 
Eagles Co. v. East Carolina Ry., 184 N.C. 66, 

113.S8.E. 512 (1922). 
The common-law remedies of shippers 

and passengers were not taken away by 
former similar Chapter. Bell v. Norfolk 
S.R.R., 163 N.C. 180, 79.S.E: 421 (1913). 
Action May Be Brought in Contract or 

Tort. — A person who has sustained injuries by 
reason of the failure of a railroad company to 
provide proper means of transportation or op- 
erate its trains may bring an action on contract, 
or in tort, independent of the statute. Purcell v. 
Richmond & D.R.R., 108 N.C. 414, 12 S.E. 954 
(1891), overruled on other grounds, Hansley v. 
Jamesville & W.R. Co., 20 S.E. 528 (1894); 
Virginia-Carolina Peanut Co. v. Atlantic 
CLL. RR 155 NiCo 148.715 6471 (191 i 

Parol Agreement to Reship Sufficient. — 
When a carrier has received goods for transpor- 
tation over its own and a connecting line which 
were not delivered, and upon consignor’s parol 
request it has them reshipped to the initial or 
starting point, the latter agreement for reship- 
ment, though resting in parol, is sufficient in an 
action for damages to the goods occurring while 
in the carrier’s possession. Lyon y. Atlantic 
C.L.R.R., 165 N.C. 143, 81 S.E. 1 (1914). 

Carrier Cannot Contract Against Own 
Negligence. — A common carrier may relieve 
itself from liability as an insurer upon a con- 
tract reasonable in its terms and founded upon 
a valuable consideration, but it cannot so limit 

its responsibility for loss or damage resulting 
from its negligence. Mitchell v. Carolina Cent. 
R.R., 124 N.C. 236, 32 S.E. 671 (1899); Everett 
v. Railroad, 138 N.C. 68, 50 S.E. 557 (1905). 
Owner Cannot Generally Refuse Dam- 

aged Goods. — Damage to a shipment of goods 
by a railroad company, caused by the carrier’s 
negligence, does not justify the owner in refus- 
ing to accept them on that account, unless the 
damages are sufficient to render the goods 
practically worthless. He must accept the goods 
and sue for the damages upon the refusal of the 
carrier to pay them. Whittington v. Southern 
Ry., 172 N.C. 501, 90 S.E. 505 (1916). 

Il. CONNECTING CARRIERS. 

Duty Assumed by Carrier. — Where a 
carrier accepts goods for transportation, in the 
absence of a special contract, it assumes the 
duty of safely carrying, within a reasonable 
time, the goods to the end of its line, and 
delivering them in like condition to the connect- 
ing carrier. Meredith v. Railroad Co., 137 N.C. 
478, 50 S.E. 1 (1905). 
Duration of Duty of Safe Carriage. — The 

duty of safe carriage attaches as the goods pass 
into the custody of each company and ceases 
only when they are safely delivered to its suc- 
cessor. Lindley v. Richmond & D.R.R., 88 N.C. 
547 (1883). 
Burden of Proof as to Safe Delivery. — 

On proof that a carrier received goods in good 
condition, the burden of proof rests upon such 
carrier to show delivery in the same condition 
to the next carrier or to the consignee, such 
proof being peculiarly within its power. 
Meredith v. Railroad Co., 1387 N.C. 478, 50 S.E. 
1 (1905). 
Admissibility of Evidence as to Condi- 

tion of Freight. — To show that freight was in 
good condition when it was delivered by the 
defendant to a connecting line, evidence that it 
was the custom of agents of such lines to 
examine freights before receiving them, and if 
found in good condition to forward them, and 
that such examination was made and forward- 
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ing was done, was admissible. Knott v. Raleigh 
& G.R.R., 98 N.C. 73, 3 S.E. 735 (1887). 
Prima Facie Case. — Where a shipment of 

goods is received by the consignee from the final 
carrier in bad condition, and there is evidence 
that this carrier received the goods from its 
connecting carrier in good condition, a prima 
facie case of negligence is made out against the 
delivering carrier, and presents sufficient evi- 
dence thereof to be submitted to the jury, with 
the burden of proof on it. Lyon v. Atlantic 
C.L.R.R., 165 N.C. 143, 81 S.E. 1 (1914). 
Presumption of Damage. — Among con- 

necting lines of railway, that one in whose 
hands goods are found damaged is presumed to 
have caused the damage, and the burden is 
upon it to rebut the presumption. Morganton 
Mfg. Co. v. Ohio River & Charleston Ry., 121 
N.C: 514, 28 S.E. 474 (1897); Mitchell v. Caro- 
lina’ Cent: R:R., 124 N.C. 236, 32 S.E. 671 
(1899); Gwyn Harper Mfg. Co. v. Carolina Cent. 
R.R., 128 N.C. 280, 38 S.E. 894 (1901). 
Goods Found Damaged at Destination. 

— When goods are shipped over several con- 
necting lines of carriers and are found in a 
damaged condition at destination, there is a 
rebuttable presumption that the injury was 
negligently inflicted by the last carrier. Boss v. 
Atlantic’ G.L:R.R.,, 156 N.C. 70, 72 S.E. 93 
(1911); Beville v. Atlantic C.L.R.R., 159 N.C. 
227, 74 S.E. 349 (1912). 

Liability for Negligence of Connecting 
Carrier. — A railroad company whose line is 
one of several connecting roads between places 
from and to which freight is shipped, in the 
absence of a special contract, or proof of copart- 
nership by which each of the connecting lines 
will become liable for the contracts of the oth- 
ers, is not responsible for damages for negli- 
gence occurring beyond its terminus. Knott v. 
Raleigh & G.R.R., 98 N.C. 73, 3 S.E. 735 (1887). 
Where two or more common carriers unite in 

forming an association creating a through line 
for the transportation of freight, payment of 
tariff charges to be made at the beginning or 
end of the transportation, with through bills of 
lading, the freight charges to be divided accord- 
ing to the respective mileage of the companies, 
they become a copartnership and each line is 
liable for any damage resulting from delay or 
otherwise on any part of the through line, 
notwithstanding a provision in the bill of lading 
that each company shall be liable only for loss 
or damage occurring on its own line. Rocky 
Mount Mills v. Wilmington & W.R.R., 119 N.C. 
693, 25 S.E. 854 (1896). 

Effect of Court Order Relieving Initial 
Carrier. — While the initial carrier may also 
be held liable for damages to a shipment made 
over connecting lines, a direction of the court 
relieving it from liability does not necessarily 
relieve the carrier whose negligence caused the 
damages. Gilikin v. Norfolk S.R.R., 174 N.C. 
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137, 93.S.E. 469 (1917). 
Interstate Shipments by Connecting 

Carriers. — While federal laws make the 
initial carrier liable for damages to a shipment 
over connecting lines, this does not relieve the 
intermediate or delivering carrier of responsi- 
bility for its own negligence, or prevent the 
State court from requiring the carriers to show 
which is responsible for the damage. Aydlett v. 
Norfolk S.R.R., 172 N.C. 47, 89 S.E. 1000 
(1916); 

Notice as to damages to the initial carrier of 
an interstate shipment of goods is sufficient 
notice to the connecting carrier. Gilikin v. Nor- 
folk S.R.R., 174 N.C. 137, 93 S.E. 469 (1917). 

Ill. FILING OF CLAIM. 

Filing of Claim Prerequisite to Penalty. 
— A consignor of a shipment of goods is re- 
quired to file his claim with the agent of the 
common carrier at the point of its origin, and 
this he must have done to maintain his action 
against the carrier for the penalty prescribed 
for its failure to settle for its loss, or damage 
thereto, within 90 days. Hamlet Grocery Co. v. 
Southern Ry., 170 N.C. 241, 87 S.E. 57 (1915). 

In order to recover the penalty, the con- 
signee must file his claim with the agent as 
the statute directs, and the filing thereof with 
another of the carrier’s agents is insufficient. 
B.F. Eagles Co. v. East Carolina Ry., 184 N.C. 
66.115 5.6. 512.(1922). 
Regulation of Time of Filing by Carrier. 

— A stipulation in a bill of lading denying the 
carrier’s liability for damages unless written 
notice of such claim be filed within a specified 
period is in derogation of the common law, and 
while it will be upheld if reasonable, the burden 
of proof is on the carrier to show that it is. 
Phillips v. Seaboard Air Line Ry., 172 N.C. 86, 
89 S.E. 1057 (1916). 

Stipulation that claims must be filed in 
four months is reasonable. Culbreth v. At- 
lantic:C.L.R.R., 169 N.C. 723, 86 S.E. 624 
(19 ES) 
An allowance of 60 days is reasonable, 

but 30 days is unreasonable. Gwyn Harper 
Mfg. Co. v. Carolina Cent. R.R., 128 N.C. 280, 
38 S.E. 894 (1901). 
Waiver of Stipulation. — The stipulation 

in a livestock bill of lading requiring that notice 
in writing be given the carrier’s agent at desti- 
nation of claim for damages to the animals 
shipped before they were removed or mingled 
with other animals, could be waived by the 
carrier’s agent at the delivering point. T.W. 
Newborn & Co. v. Louisville & N.R.R., 170 N.C. 

205; 87 S.E. 387: €1915). 
As to necessity of written demand to 

enforce penalty, see Thompson v. Southern 
Express Co., 147 N.C. 343, 61 S.E. 182 (1908). 

Failure to file a formal written demand 
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is no bar to recovery of actual damages 
sustained. Hinkle, Craig & Co. v. Southern 
Ry., 126 N.C. 932, 36 S.E. 348 (1900); Kime v. 
Southern Ry., 153 N.C. 398, 69 S.E. 264 (1910). 

Filing Claim by Mail. — The essential 
things necessary for the proper filing of the 
claim against the common carrier for damages, 
and for the penalty, being its delivery to and 
acceptance by the carrier’s designated agent, 
such filing is not restricted to its manual deliv- 
ery, but the same may be done through the 
agency of the United States mail. The delivery 
of the mail will be presumed. B.F. Eagles Co. v. 
East Carolina Ry., 184 N.C. 66, 118 S.E..512 

(1922). 
It is not required that a claimant state 

the amount of his loss in his claim for dam- 
ages against a carrier. McRary v. Southern Ry., 
174 N.C. 563, 94 S.E. 107 (1917). 
Notice to Negligent Connecting Carrier. 

— Where the second carrier in the connected 
line of shipment causes damages to the ship- 
ment by improperly loading it, it may not 
defeat an action to recover such damages, when 
the required notice within four months has 
been filed with and accepted without comment 
by it, on the ground that such notice had not 
been filed with the initial or final carrier under 
the terms of the contract of carriage. The doc- 
trine of notice to the agent is applicable here. 
Aydlett v. Norfolk S.R.R., 172 N.C. 47, 89 S.E. 
1000 (1916). 
Notice as to Interstate Shipments. — The 

federal statutes, while recognizing the right of 
the carrier to stipulate for the filing of claims 
within a reasonable period, provide that if loss 
or damage is due to a delay in transit by 
negligence, no notice shall be required as a 
condition precedent to recovery. Mann v. 
Fairfield & Elizabeth City Transp. Co., 176 
N.C. 104, 96 S.E. 731 (1918). 

IV. ACTIONS. 

Who May Bring Action. — Ordinarily the 
title to a shipment of goods by common carrier 
passes to the consignee upon acceptance by the 
carrier, and he may sue for damages thereto in 
transit; but when it is shown that the consignee 
refused to accept the damaged goods, and that 
the sale was cancelled by consent, the consignor 
may maintain his action against the carrier for 
damages. Aydlett v. Norfolk S.R.R., 172 N.C. 47, 
89 S.E. 1000 (1916). 
Joinder of Causes of Action. — A recovery 

of the value of a shipment of goods and the 
penalties for the refusal of the carrier to deliver 
and for the failure to settle the claim within the 
statutory period may be united in the same 
action. Jeans v. Seaboard Air Line Ry., 164 N.C. 
224, 80 S.E. 242 (1913). 
Separate and Distinct Issues. — In an 

action against a railroad company to recover 
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damages to a shipment of goods and the pen- 
alty for the failure of defendant to pay the same 
within 90 days, the issues raised are entirely 
separate and distinct from each other, and the 
trial judge may set aside the verdict on the 
second issue, and retain that on the first one, 
for a retrial. Hussey v. Atlantic C.L.R.R., 183 
N.C. 7, 110 S.E. 599 (1922). 
Prima Facie Case. — In an action against 

the carrier for damages for the destruction of a 
shipment of freight by fire, a prima facie case is 
made out when the plaintiff shows the receipt 
of the freight for transportation and its nonde- 
livery. Everett v. Railroad, 138 N.C. 68, 50 S.E. 
557 (1905); Osborne v. Southern Ry., 175 N.C. 
594, 96 S.E. 34 (1918). 

Plaintiff Must Prove Failure to Settle. — 
The burden is on plaintiff to show that the 
common carrier has failed to settle his claim in 
90 days, after written demand under statutory 
provisions, and the prima facie case made out 
by showing the unreasonable delay in the de- 
livery of the shipment is not sufficient. Watkins 
v. American Ry. Express Co., 190 N.C. 605, 130 
S.E. 305 (1925). 
Burden on Carrier When Prima Facie 

Case Made. — In cases of limited liability, 
proof of shipment and loss or injury makes a 
prima facie case for the shipper, and then the 
burden is upon the carrier to show that the 
circumstances of the loss bring it within the 
excepted causes; when this is shown, the bur- 
den still rests upon the carrier of showing that 
the loss or injury was not due to its own 
negligence. Mitchell v. Carolina Cent. R.R., 124 
N.C. 236, 32 S.E. 671 (1899). 
Recovery Must Equal Claim. — In order 

to recover the penalty for failure to settle a 
claim for damages within 90 days, the burden is 
on plaintiff to show that the amount of his 
recovery is at least equal to the amount of his 
written demand. Watkins v. American Ry. Ex- 
press Co., 190 N.C. 605, 130 S.E. 305 (1925), 

Effect of Settlement After Penalty Ac- 
crues. — The proviso that the consignee must 
first recover the full amount claimed is only to 
protect the carrier against excessive demands 
and not to discourage settlements for losses, 
and plaintiff’s right to recover the penalty in 
such suits is not lost by accepting settlement for 
damages for the full amount claimed after the 
penalty accrues. Rabon v. Atlantic C.L.R.R., 
149 N.C. 59, 62 S.E. 7438 (1908). 
Measure of Damages for Delay. — In the 

trial of an action against a railroad company for 
loss occasioned by its delay in transporting 
machinery shipped over its line by plaintiff, 
which was engaged in equipping a cotton fac- 
tory, where it appeared that workmen em- 
ployed by the plaintiff were forced to remain 
idle, though under pay of plaintiff, the measure 
of plaintiff’s damages was the interest on the 
unemployed capital, the wages paid to its work- 
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men and such other costs and expenses in- Rocky Mount Mills v. Wilmington & W.R.R., 119 
curred by plaintiff in consequence of the delay. N.C. 693, 25 S.E. 854 (1896). 

§ 62-204. Notice of claims, statute of limitations for loss, 
damage or injury to property. 

Any claim for loss, damage or injury to property while in the possession of a 
common carrier shall be filed by the claimant with the carrier in writing within 
nine months after the same occurred, and the cause of action with respect 
thereto shall be deemed to have accrued at the expiration of 30 days after the 
date of such notice, and action for the recovery thereon may be commenced 
immediately thereafter or at any time within two years after notice in writing 
shall have been given to the claimant by the adverse party that the claim or 
any part thereof specified in such notice has been disallowed, and neither party 
shall by rule, regulation, contract, or otherwise, provide for a shorter time for 
filing such claims or for commencing actions thereon than the period set out in 
this section. Provided, however, that this section shall not apply to motor 
carriers of passengers. (1947, c. 1008, s. 21; 1963, c. 1165, s. 1.) 

§ 62-205. Joinder of causes of action. 

To expedite the settlement of claims between shippers and common carriers, 
a shipper may join in the same complaint against a common carrier any 
number of claims for overcharges, or a common carrier may join in the same 
complaint any number of claims against a shipper for undercharges, whether 
such claims arose at the same time or in the course of shipments at different 
times; provided, that each such claim shall be so identified that the same and 
the allegations with respect thereto may be distinguished from other claims so 
joined in the complaint, and in cases in which the right of subrogation may be 
invoked the judgment shall specify the amount of recovery, if any, on each such 
claim. For the purpose of jurisdiction under this section the aggregate amount 
set out in the complaint shall be deemed the sum in controversy. Provided, 
however, that this section shall not apply to motor carriers of passengers. 
(1947, c.. 1008, s. 20; 1963, c. 1165, s. 1.) 

§ 62-206. Carrier’s right against prior carrier. 

Any common carrier shall have all the rights and remedies herein provided 
for against a common carrier from which it received the household goods in 
question. Provided, however, that this section shall not apply to motor carriers 
of passengers. (1905, c. 330, s. 3; Rev., s. 2636; C.S., s. 3526; 1963, c. 1165, s. 1; 
1995" C. O20, 8. 13.) 

Cross References. — As to power of Utili- 
ties Commission to act as arbitrator in disputes 
between carriers, see § 62-40. 

§ 62-207: Repealed by Session Laws 1998-128, s. 13. 

§ 62-208. Common carriers to settle promptly for cash-on- 
| delivery shipments; penalty. 

Every common carrier which shall fail to make settlement with the con- 
signor of a cash-on-delivery shipment, either by payment of the moneys 
stipulated to be collected upon the delivery of the articles so shipped or by the 
return to such consignor of the article so shipped, within 20 days after demand 
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made by the consignor and payment or tender of payment by him of the lawful 
charges for transportation, shall forfeit and pay to such consignor a penalty of 
twenty-five dollars ($25.00), where the value of the shipment is twenty-five 
dollars ($25.00) or less; and, where the value of the shipment is over 
twenty-five dollars ($25.00), a penalty equal to the value of the shipment; the 
penalty not to exceed fifty dollars ($50.00) in any case: Provided, no penalty 
shall be collectible where the shipment, through no act of negligence of the 
common carrier is burned, stolen or otherwise destroyed: Provided further, 
that the penalties here named shall be cumulative and shall not be in 
derogation of any right the consignor may have under any other provision of 
law to recover of the common carrier damages for the loss of any cash-on- 
delivery shipment or for negligent delay in handling the same. Provided, 
however, that this section shall not apply to motor carriers of passengers. 
(1909, c. 866; C.S., s. 3530; 1963, c. 1165, s. 1.) 

§ 62-209. Sale of unclaimed baggage or household goods; 
notice; sale of rejected property; escheat. 

(a) Any common carrier which has had in its possession on hand at any 
destination in this State any article whether baggage or household goods, for 
a period of 60 days from its arrival at destination, which said carrier cannot 
deliver because unclaimed, may at the expiration of said 60 days sell the same 
at public auction at any point where in the opinion of the carrier the best price 
can be obtained: Provided, however, that notice of such sale shall be mailed to 
the consignor and consignee, by registered or certified mail, if known to such 
carrier, not less than 15 days before such sale shall be made; or if the name and 
address of the consignor and consignee cannot with reasonable diligence be 
ascertained by such carrier, notice of the sale shall be published once a week 
for two consecutive weeks in some newspaper of general circulation published 
at the point of sale: Provided, that if there is no such paper published at such 
point, the publication may be made in any paper having a general circulation 
in the State: Provided further, however, that if the nondelivery of said article 
is due to the consignee’s and consignor’s rejection of it, then such article may 
be sold by the carrier at public or private sale, and at such time and place as 
will in the carrier’s judgment net the best price, and this without further notice 
to either consignee or consignor, and without the necessity of publication. 

(b) Repealed by Session Laws 1995, c. 523, s. 14. 
(c) The common carrier shall keep a record of the articles sold and of the 

prices obtained therefor, and shall, after deducting all charges and the 
expenses of the sale, including advertisement, if advertised, pay the balance to 
the owner of such articles on demand therefor made at any time within five 
years from the date of the sale. If no person shall claim the surplus within five 
years, such surplus shall be paid to the Escheat Fund of the Department of 
State Treasurer. 

(d) This section shall not apply to motor carriers of passengers. (1871-2, c. 
138, s. 50; Code, s. 1987; Rev., s. 2639; 1921, c. 124, ss. 1, 2, 3; C.S., s. 3534; 
1963, c. 1165, s. 1; 1981, c. 531, s. 17; 1995, c. 523, s. 14.) 

Cross References. — As to unclaimed per- 
sonalty escheating to The University of North 
Carolina, see § 116B-4. 

CASE NOTES 

For decisions under former statute re- Norfolk S.R.R. v. New Bern Iron Works & 
lating to sale of unclaimed freight, see Supply Co., 172 N.C. 188, 90 S.E. 149 (1916); 
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Holloman v. Southern Ry., 172 N.C. 372, 90S.E. 
292 (1916). 

§ 62-210. Discrimination between connecting lines. 

All common carriers subject to the provisions of this Chapter shall afford all 
reasonable, proper and equal facilities for the interchange of traffic between 
their respective lines and for the forwarding and delivering of passengers and 
freight to and from their several lines and those connecting therewith, and 
shall not discriminate in their rates, routes and charges against such connect- 
ing lines, and shall be required to make as close connection as practicable for 
the convenience of the traveling public. Common carriers shall obey all rules 
and regulations made by the Commission relating to trackage. Irregular route 
motor carriers shall interchange traffic only with the approval of the Commis- 
sion. Provided, however, that this section shall not apply to motor carriers of 
passengers. (1899, c. 164, s. 21; Rev., s. 1088; C.S., s. 1107; 19338, c. 134, s. 8; 
feo C205; 1941, ¢. 97; 1963,.¢..1165,'s. 1.) 

Legal Periodicals. — As to the practice of 
specifying in published tariffs particular routes 

formed with connecting carriers, see 13 N.C.L. 
Rev. 364 (1935). 

CASE NOTES 

For case holding former similar section 
in the act creating the former Railroad 
Commission merely declaratory of the 
common law, see Atlantic Express Co. v. 
Wilmington & W.R.R., 111 N.C. 463, 16 S.E. 393 

(1892). 
Authority to Require Trains to Make 

Connection. — The Commission has power to 
require a railroad company to have a train 
arrive at a certain station on its road at a 
certain schedule time, so as to connect with the 

§ 62-211: 

train of another company. SCC v. Railroad, 137 
N.C. 1, 49 S.E. 191 (1904), aff’d, 206 U.S. 1, 27 
5. Ct. 585, 51.L. Ed. 933 (1907), 
A railroad company is not compelled to 

furnish express facilities to another to con- 
duct an express business over its road the same 
as it provides for itself or affords to any other 
express company. Atlantic Express Co. v. 
Wilmington & W.R.R., 111 N.C. 463, 16 S.E. 393 
(1892). 

Repealed by Session Laws 1995, c. 523, s. 15. 

§§ 62-212 through 62-219: Reserved for future codification purposes. 

ARTICLE 11. 

Railroads. 

§ 62-220: Recodified as § 136-190 by Session Laws 1998-128, s. 14. 

§§ 62-221, 62-222: Repealed by Session Laws 1998-128, s. 13. 

§§ 62-223 through 62-226: Recodified as §§ 136-191 through 136-194 
by Session Laws 1998-128, s. 14. 

§§ 62-227 through 62-234: Repealed by Session Laws 1998-128, s. 13. 
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§ 62-236: Recodified as § 136-20.1 by Session Laws 1995 (Regular Session, 
1996), c. 673, s. 5. 

§§ 62-238 through 62-239: Repealed by Session Laws 1998-128, s. 13, 
effective September 4, 1998. 

§ 62-240: Recodified as § 136-196 by Session Laws 1998-128, s. 14, effective 
September 4, 1998. 

§§ 62-241 through 62-247: Repealed by Session Laws 1998-128, s. 13, 
effective September 4, 1998. 

§§ 62-248 through 62-258: Reserved for future codification purposes. 

ARTICLE 12. 

Motor Carriers. 

§ 62-259. Additional declaration of policy for motor carri- 
ers. 

In addition to the declaration of policy set forth in G.S. 62-2 of Article 1 of 
Chapter 62, it is declared the policy of the State of North Carolina to preserve 
and continue all motor carrier transportation services now afforded this State; 
and to provide fair and impartial regulations of motor carriers in the use of the 
public highways in such a manner as to promote, in the interest of the public, 
the inherent advantages of highway transportation; to promote and preserve 
adequate economical and efficient service to all the communities of the State by 
motor carriers; to encourage and promote harmony among all carriers and to 
prevent discrimination, undue preferences or advantages, or unfair or destruc- 
tive competitive practices between all carriers; to foster a coordinated state- 
wide motor carrier service; and to conform with the national transportation 
policy and the federal motor carriers acts insofar as the same may be practical 
and adequate for application to intrastate commerce. The provisions of this 
section and these policies are applicable to bus companies and their rates and 
services only to the extent with which they are consistent with the provisions 
of G.S. 62-259.1 and of the Bus Regulatory Reform Act of 1985. (1947, c. 1008, 
§. 15°1949, ¢. 1132, 's. 2::1963; cf 1165594151985 “er G76" sm6)) 

Local Modification. — Cabarrus: 1947, c. 
532; 1949, c. 1132; s. 39: 

Cross References. — As to ridesharing ar- 
rangements, see §§ 136-44.21 through 136- 
44.26. 

Editor’s Note. — This Article combines the 
Bus Act of 1949, Session Laws 1949, c. 1132, 

and the North Carolina Truck Act, Session 
Laws 1947, c. 1008. 
Legal Periodicals. — For a discussion of 

the Bus Act of 1949, see 27 N.C.L. Rev. 467 
(1949). 

For survey of 1980 administrative law, see 59 
N.C.L. Rev. 1024 (1981). 

CASE NOTES 

Purpose of Former Truck Act. — The 
North Carolina Truck Act was enacted to pre- 
serve and continue motor carrier transporta- 
tion services. State ex rel. Utils. Comm’n v. 

Frederickson Motor Express, 232 N.C. 178, 59 
S.E.2d 580 (1950). 

Policy of Former Bus Act Stated. — The 
policy of the law controlling the granting of bus 
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franchises is to provide adequate, economical 
and efficient bus service at reasonable cost to 
all communities of the State, without discrimi- 
nation, undue privileges or advantages or un- 
fair or destructive competitive practices, all to 
the end of promoting the public interest. State 
ex rel. Utils. Comm’n v. Queen City Coach Co., 
233 N.C. 119, 63 S.E.2d 113 (1951). 
As to application of former article of 

similar import, see City Coach Co. v. Gastonia 
Transit Co., 227 N.C. 391, 42 S.E.2d 398 (1947). 

This section does not require the Utili- 
ties Commission to adopt a rule of the 
Interstate Commerce Commission. The 
Commission must make its own independent 
investigations, determinations and findings of 
fact based upon the evidence presented to it. 

ART. 12. MOTOR CARRIERS §62-260 

Petro. Carriers, 13 N.C. App. 554, 186 S.E.2d 
612 (1972), cert. denied, 281 N.C. 158, 188 
S.E.2d 364 (1972). 

Kqual Treatment Required. — All who 
ship goods with common carriers are required 
to be treated equally with respect to the same 
category of service. State ex rel. Utils. Comm’n 
v. Bird Oil Co., 47 N.C. App. 1, 266 S.E.2d 838, 
rev'd on other grounds, 302 N.C. 14, 273 S.E.2d 
232 (1980). 

Stated in State ex rel. Utils. Comm’n v. Bird 
Oil Co., 302 N.C. 14, 273 S.E.2d 232 (1981). 

Cited in State ex rel. Utils. Comm’n v. South- 
ern Coach Co., 19 N.C. App. 597, 199 S.E.2d 
731 (1973); State ex rel. Utils. Comm’n v. Tar 

Heel Indus., Inc., 77 N.C, App. 75, 334 S.B.2d 
396 (1985). State ex rel. Utilities Comm’n v. Associated 

§ 62-259.1. Specific declaration of policy for bus compa- 
nies. 

The transportation of passengers, their baggage and express, by bus com- 
panies has become increasingly subject to competition from other forms of 
transportation which are unregulated or only partially regulated as to rates 
and services. It is in the public interest and it is the policy of this State that bus 
companies be partially deregulated so that they may rely upon competitive 
market forces to determine the best quality, variety and price of bus services, 
thereby promoting the public health, safety and welfare by strengthening and 
increasing the viability of this necessary form of transportation. (1985, c. 676, 
Solin) 

§ 62-260. Exemptions from regulations. 

(a) Nothing in this Chapter shall be construed to include persons and 
vehicles engaged in one or more of the following services by motor vehicle if not 
engaged at the time in the transportation of other passengers or other property 
by motor vehicle for compensation: 

(1) Transportation of passengers or household goods for or under the 
control of the State of North Carolina, or any political subdivision 
thereof, or any board, department or commission of the State, or any 
institution owned and supported by the State; 

(2) Transportation of passengers by taxicabs when not carrying more than 
fifteen passengers or transportation by other motor vehicles perform- 
ing bona fide taxicab service and not carrying more than fifteen 
passengers in a single vehicle at the same time when such taxicab or 
other vehicle performing bona fide taxicab service is not operated on 
a regular route or between termini; provided, no taxicab while 
operating over the regular route of a common carrier outside of a 
municipality and a residential and commercial zone adjacent thereto, 
as such zone may be determined by the Commission as provided in 
subdivision (8) of this subsection, shall solicit passengers along such 
route, but nothing herein shall be construed to prohibit a taxicab 
operator from picking up passengers along such route upon call, sign 
or signal from prospective passengers; 

(3) Transportation by motor vehicles owned or operated by or on behalf of 
hotels while used exclusively for the transportation of hotel patronage 
between hotels and local railroad or other common carrier stations; 
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(4) Transportation of passengers to and from airports and passenger 
airline terminals when such transportation is incidental to transpor- 
tation by aircraft; 

(5) Transportation of passengers by trolley buses operated by electric 
power derived from a fixed overhead wire, furnishing local passenger 
transportation similar to street railway service; 

(6) Transportation by motor vehicles used exclusively for the transporta- 
tion of passengers to or from religious services or transportation of 
pupils and employees to and from private or parochial schools or 
transportation to and from functions for students and employees of 
private or parochial schools; 

(7) Transportation of any bona fide employees to and from their place(s) of 
regular employment; 

(8) Transportation of passengers when the movement is within a munic- 
ipality exclusively, or within contiguous municipalities and within a 
residential and commercial zone adjacent to and a part of such 
municipality or contiguous municipalities; provided, the Commission 
shall have power in its discretion, in any particular case, to fix the 
limits of any such zone; 

(9) through (17) Repealed by Session Laws 1995, c. 523, s. 16. 
(18) Charter parties, as defined by this subdivision when such charter 

party is sponsored or organized by, and used by, any organized senior 
citizen group whose members are sixty (60) years of age or older. Such 
charter party shall be subject to subsections (f) and (g) of this section. 
“Charter party”, for the purpose of this subdivision, means a group of 
persons who, pursuant to a common purpose and under a single 
contract, and at a fixed charge for the vehicle, have acquired the 
exclusive use of a passenger-carrying motor vehicle to travel together 
as a group from a point of origin to a specified destination or for a 
particular itinerary, either agreed upon in advance or modified by the 
chartering group after having left the place of origin. 

(b) The Commission shall have jurisdiction to fix rates of carriers of 
passengers operating as described in (5) and (8) of subsection (a) of this section 
in the manner provided in this Chapter, and shall have jurisdiction to hear and 
determine controversies with respect to extensions and services, and the 
Commission’s rules of practice shall include appropriate provisions for bring- 
ing such controversies before the Commission and for the hearing and 
ademas of the same; provided nothing in this paragraph shall include 
axicabs. 
(c) The Commission may conduct investigations to determine whether any 

person purporting to operate under the exemption provisions of this section is, 
in fact, so operating, and make such orders as it deems necessary to enforce 
compliance with this section. 

(d) The venue for any action commenced to enforce compliance with the 
terms of this Article against any person purporting to operate under any of the 
exemptions provided in this section shall be in one of the counties of the 
superior court district or set of districts as defined in G.S. 7A-41.1 wherein the 
violation is alleged to have taken place and such person shall be entitled to 
trial by jury. 

(e) None of the provisions of this section nor any of the provisions of this 
Chapter shall be construed so as to prohibit or regulate the transportation of 
property by any motor carrier when the movement is within a municipality or 
within contiguous municipalities and within a zone adjacent to and commer- 
cially a part of such municipality or contiguous municipalities, as defined by 
the Commission. The Commission shall have the power in its discretion, in any 
particular case, to fix the limits of any such zone. Nothing herein shall be 
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construed as an abridgment of the police powers of any municipality over such 
operation wholly within any such municipality. Nothing in this Chapter shall 
be construed to prohibit or regulate the transportation of household effects of 
families from one residence to another by persons who do not hold themselves 
out as being, and are not generally engaged in the business of transporting 
such property for compensation. 

(f) Notwithstanding the exemption for transportation of passengers and 
household goods provided under subsections (a) through (e) of this section, all 
motor carriers transporting passengers for compensation under said exemp- 
tions or under any special exemptions granted by the Utilities Commission 
under G.S. 62-261 shall be subject to the same requirements for security for 
protection of the public as are established for regulated motor common carriers 
by the rules of the Utilities Commission pursuant to G.S. 62-268, and all such 
motor carriers transporting for hire under said exemption provisions shall 
further be subject to the same requirements for safety of operation of said 
motor vehicles as are required of regulated motor common carriers under the 
provisions of Chapter 20 and the regulations of the Division adopted pursuant 
thereto. The Division is authorized to promulgate rules and regulations for the 
enforcement of said requirements in the case of all such exempt operations, 
and the officers and agents of the Division shall have full authority to inspect 
said exempt vehicles and to apply all enforcement regulations and penalties for 
violation of said security regulations and safety regulations as in the case of 
regulated motor carriers. 

(g) The owners of all motor vehicles used in any transportation for compen- 
sation which is declared to be exempt under this section shall register such 
operation with the Division of Motor Vehicles and shall secure from the 
Division of Motor Vehicles a certificate of exemption. (1947, c. 1008, s. 4; 1949, 
Ceo erd. 191. C. 987,s. l* 19538).c°1140)'5622:3:1955, c: 1194, 'ss."19251959; 
Cee ou 6. lo: 1963, c. 1165, ce. 1; 19677ec! 1135, 1203; 19695¢F68121971; 
Prego liz .lo73, C.1ip;1977, Cuek 1, 1979, c. 204.8. 151985, c. 4b4ess_ 9-11: 
1987 (Reg. Sess., 1988), c. 1037, s. 94; 1995, c. 523, s. 16.) 

CASE NOTES 

jurisdiction to determine whether or not the 
actual operations of a carrier fall under the 

Rate Scheme Held Unconstitutional. — 
The state regulatory scheme by which the Util- 
ities Commission set rates for franchised carri- 
ers to charge the U.S. Army in transportation of 
household goods violated the national procure- 
ment policy and was an unconstitutional bur- 
den on the United States in the exercise of its 
constitutional powers. United States v. North 
Carolina Utils. Comm’n, 352 F. Supp. 274 
(E.D.N.C. 1972). 
The Utilities Commission is not vested 

with power to require the operators of 
services enumerated in subdivisions (1) to 
(8) of subsection (a) to obtain a franchise 
from it and does not have any supervision or 
jurisdiction over such operation, except the 
operations set forth in subdivisions (5) and (8) 
of subsection (a), and as to them it retains 

jurisdiction to fix rates and “to hear and deter- 
mine controversies with respect to extensions 
and services.” City of Winston-Salem v. Win- 
ston-Salem City Coach Lines, 245 N.C. 179, 95 
S.E.2d 510 (1956). 
Commission Has Jurisdiction to Deter- 

mine Exemptions. — The Commission has 

exemptive provisions. State ex rel. N.C. Utils. 
Comm’n v. McKinnon, 254 N.C. 1, 118 S.E.2d 
134 (1961). 
Jurisdiction of Commission over City 

Bus Lines. — The Commission has been given 
specific authority to fix city bus fares. State ex 
rel. Utils. Comm’n v. City of Greensboro, 244 
N.C. 247, 93 S.E.2d 151 (1956). 
An intracity carrier, holding a certificate of 

exemption issued by the Commission and a 
franchise from the city or town in which it 
operates, is exempt from control of the Commis- 
sion, except as to rates and controversies with 
respect to extensions and services. State ex rel. 
N.C. Utils. Comm’n v. McKinnon, 254 N.C. 1, 
118 S.E.2d 134 (1961). 
Any provisions with respect to rates and 

services contained in a franchise contract be- 
tween a utilities company and a municipal 
corporation, authorizing the utilities company 
to transport passengers over its streets, are 

subject to the orders of the Utilities Commis- 
sion in respect thereto. City of Winston-Salem 
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v. Winston-Salem City Coach Lines, 245 N.C. 

179, 95 S.E.2d 510 (1956). 
Dispute as to Curtailment of Services by 

Bus Carrier. — Where a municipality has 
granted a franchise to a utilities company to 
operate passenger buses over its streets, the 
parties may mutually agree upon extensions 
and services, changes in routes, or curtailment 
of services, when in the opinion of the govern- 
ing board of the municipality such changes are, 
under the existing conditions, for the best in- 
terest of all concerned, including the public. 
However, when the parties are unable to agree 
to a proposed curtailment of existing services, 
the matter is within the exclusive jurisdiction 
of the Utilities Commission and the municipal- 
ity may not enjoin the utility from the proposed 
curtailment of services, although the utility 
may not change its schedules or curtail its 
services unless given authority to do so by the 
Utilities Commission. City of Winston-Salem v. 
Winston-Salem City Coach Lines, 245 N.C. 179, 
95 S.E.2d 510 (1956). 
No Territorial Limitations on Intracity 

Carrier When Subdivisions (a)(1) and 
(a)(6) Apply. — An exempted intracity carrier 
under subdivision (a)(8) has no territorial lim- 
itations as to the transportation of passengers 
under subdivisions (a)(1) and (a)(6) of this sec- 
tion, where the request for such services arises 
within the area for which such carrier holds a 
certificate of exemption from the Commission 
and a franchise from the municipality in which 
it operates or within any additional zone or 
zones adjacent thereto which have been fixed 
by the Commission. State ex rel. N.C. Utils. 
Comm’n v. McKinnon, 254 N.C. 1, 118 S.E.2d 
134 (1961). 
Operations Devoted Exclusively to 

Transportation of Employees to and from 
Work. — The North Carolina Utilities Com- 
mission does not have regulatory supervision of 
operations devoted exclusively to the transpor- 
tation by motor vehicle of the bona fide employ- 
ees of industrial plants to and from the places of 
their employment, even in cases where the 
persons conducting such operations are en- 
gaged at the same time or at other times in 
carrying on the callings of common carriers by 
motor vehicle. State ex rel. Utils. Comm’n v. 
Carolina Coach Co., 236 N.C. 583, 73 S.E.2d 
562 (1952). 
Transportation to and from Federal Mil- 

itary Reservation. — Carriers in intrastate 
commerce transporting passengers for hire to 
and from federal military reservations or bases 
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are exempted from regulation of the Utilities 
Commission only if such carriers have been 
procured by the United States government to 
carry passengers for it, or the transportation of 
such passengers is under the control of the 
United States. Bryant v. Barber, 237 N.C. 480, 
75 S.E.2d 410 (1953). 
Transportation of Athletic Teams and 

School Bands. — While it is true that the 
statute which governs the operation of school 
buses makes no provision one way or the other 
for the transportation of athletic teams or 
school bands, it is equally true that school 
bands and athletic teams are under the control 
of the school authorities. Therefore, the board 
controlling such activities would have the in- 
herent right to contract for such transportation 
as might be necessary to transport its athletic 
teams and its bands to and from events which 
have been scheduled under the supervision of 
school authorities, and such transportation 
would be exempt under subdivision (a)(1) of 
this section. State ex rel. N.C. Utils. Comm’n v. 
McKinnon, 254 N.C. 1, 118 S.E.2d 134 (1961). 
Municipal Franchise for Limousine Ser- 

vice to Airport. — The provisions of §§ 63-2, 

63-49, 63-50, 63-53, and this section authorize a 

municipal corporation to award a franchise 
contract granting the right to provide limousine 
service to a municipal airport upon certain 
terms and conditions set forth in the franchise 
ordinance. Harrelson v. City of Fayetteville, 
ZELN.CS7..1op 5. E.20d.149 (196 
Action by Competing Carrier against 

Exempted Carrier Violating Section. — 
When an exempted carrier is operating in vio- 
lation of the exemptive provisions of this sec- 
tion, any other carrier adversely affected 
thereby may institute an action in the superior 
court against such exempted carrier, pursuant 
to subsection (d) of this section and § 62-279. 

State ex rel. N.C. Utils. Comm’n v. McKinnon, 
254 N.C. 1, 118 S.E.2d 134 (1961). 
As to motor vehicles carrying mail un- 

der former statute, see Winborne v. Brown- 

ing, 206 N.C. 557, 174 S.E. 579 (1934). 
Cited in State ex rel. Utils. Comm’n v. Amer- 

ican Courier Corp., 8 N.C. App. 358, 174 S.E.2d 
814 (1970); State ex rel. Utils. Comm’n v. J.D. 
McCotter, Inc., 16 N.C. App. 475, 192 S.E.2d 
629 (1972); State ex rel. Utils. Comm’n v. 
Southern Coach Co., 19 N.C. App. 597, 199 
S.E.2d 731 (1973); State ex rel. Utils. Comm’n 
v. Tar Heel Indus., Inc., 77 N.C. App. 75, 334 
S.E.2d 396 (1985). 

OPINIONS OF ATTORNEY GENERAL 

Subdivision (a)(1) of this section specif- 
ically exempts political subdivisions from 

regulation by the Utilities Commission. See 

opinion of Attorney General to Mr. David D. 
King, Director of Division of Public Transporta- 
tion, North Carolina Department of Transpor- 
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tation, 55 N.C.A.G. 76 (1986). 

The Pasquotank-Perquimans-Camden- 
Chowan District Health Department has 
the authority to operate public transit on a fare 
paying basis, without establishment of a Trans- 
portation Authority. Subdivision (a)(1) of this 
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section specifically exempts political subdivi- 
sions of this State from regulation by the North 
Carolina Utilities Commission. See opinion of 
Attorney General to Mr. David D. King, Direc- 
tor of Division of Public Transportation, North 
Carolina Department of Transportation, 55 
N.C.A.G. 76 (1986). 

§ 62-261. Additional powers and duties of Commission 
applicable to motor vehicles. 

The Commission is hereby vested with the following powers and duties: 
(1) To supervise and regulate bus companies and to that end, the 

Commission may establish reasonable requirements with respect to 
continuous and adequate service, transportation of baggage, newspa- 
pers, mail and light express, uniform system of accounts, records and 
reports and preservation of records. 

(2) To supervise the operation and safety of passenger bus stations in any 
manner necessary to promote harmony among the carriers using such 
stations and efficiency of service to the traveling public. 

(3) Repealed by Session Laws 1985, c. 454, s. 12. 
(4) For the purpose of carrying out the provisions of this Article, the 

Utilities Commission may avail itself of the special information of the 
Board of Transportation in promulgating safety requirements and in 
considering applications for certificates or permits with particular 
reference to conditions of the public highway or highways involved, 
and the ability of the said public highway or highways to carry added 
traffic; and the Board of Transportation, upon request of the Utilities 
Commission, shall furnish such information. 

(5) The Commission may, without prior notice and hearing, make and 
enter any order, rule, regulation, or requirement, not affecting rates, 
upon unanimous finding by the Commission of the existence of an 
emergency and make such order, rule, regulation or requirement 
effective upon notice given to each affected motor carrier by registered 
mail, or by certified mail pending a hearing thereon as provided in 
this subdivision. It shall not be necessary for the Commission to give 
notice to the carriers affected or to hold a hearing prior to a revision 
in the rules regarding procedures to be followed in filing rates. Any 
such emergency order, rule, regulation or requirement shall be subject 
to continuation, modification, change, or revocation after notice and 
hearing and all such emergency orders, rules, regulations and re- 
quirements shall be supplanted and superseded by any final order, 
rule, regulation or requirement entered by the Commission. 

(6) The Commission shall regulate brokers and make and enforce reason- 
able requirements respecting their licenses, financial responsibility, 
accounts, records, reports, operations and practices. 

(7) Repealed by Session Laws 1985, c. 454, s. 12. 
(8) To determine, upon its own motion, or upon motion by a motor carrier, 

or any other party in interest, whether the transportation of house- 
hold goods in intrastate commerce performed by any motor carrier or 
class of motor carriers lawfully engaged in operation in this State is in 
fact of such nature, character, or quantity as not substantially to 
affect or impair uniform regulation by the Commission of transporta- 
tion by motor carriers engaged in intrastate commerce. Upon so 
finding, the Commission shall issue a certificate of exemption to such 
motor carrier or class of motor carriers which, during the period such 
certificate shall remain effective and unrevoked, shall exempt such 
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carrier or class of motor carriers from compliance with the provisions 
of this Article, and shall attach to such certificate such reasonable 
terms and conditions as the public interest may require. At any time 
after the issuance of any such certificate of exemption, the Commis- 
sion may by order revoke all or any part thereof, if it shall find that the 
transportation in intrastate commerce performed by the carrier or 
class of carriers designated in such certificate will be, or shall have 
become, or is reasonably likely to become, or such nature, character, or 
quantity as in fact substantially to affect or impair uniform regulation 
by the Commission of intrastate transportation by motor carriers in 
effectuating the policy declared in this Chapter. Upon revocation of 
any such certificate, the Commission shall restore to the carrier or 
carriers affected thereby, without further proceedings, the authority, 
if any, to operate in intrastate commerce held by such carrier or 
carriers at the time the certificate of exemption pertaining to such 
carrier or carriers became effective. No certificate of exemption shall 
be denied, and no order of revocation shall be issued, under this 
paragraph, except after reasonable opportunity for hearing to inter- 
ested parties. 

(9) To inquire into the management of the business of motor carriers and 
into the management of business of persons controlling, controlled by 
or under common control with, motor carriers to the extent that such 
persons have a pecuniary interest in the business of one or more motor 
carriers, and the Commission shall keep itself informed as to the 
manner and method in which the same are conducted, and may obtain 
from such carriers and persons such information as the Commission 
deems necessary to carry out the provisions of this Article. 

(10) Repealed by Session Laws 1985, c. 454, s. 12. 
(11) The Commission may from time to time establish such just and 

reasonable classifications of groups of carriers included in the term 
“common carrier by motor vehicle” as the special nature of the service 
performed by such carriers shall require; and such just and reason- 
able rules, regulations, and requirements, consistent with the provi- 
sions of this Article, to be observed by such carriers so classified or 
grouped, as the Commission deems necessary or desirable in the 
public interest. (1947, c. 1008, s. 5; 1949, c. 1132, s. 6; 1953, c. 1140, s. 
0; 1957, c.- 6d,'s: Tee libs. 7 1961, c44 72) s29 196307 6besemn 
1969; c 723, sa 2°eo 6a i973, CDOs F198. C2441 aie ean 
=p Kept bo} lsu edsa ya he- halk, 

Cross References. — As to revocation of 

license plates for violation of Chapter, see § 62- 
278. 

CASE NOTES 

Power to Promulgate Rules and Regula- 
tions. — The Commission may impose upon 
the holder of a permit any reasonable rules and 
regulations with respect to the operations 
thereunder which are now in effect or which 
may be adopted hereafter for the regulation of 
motor vehicle carriers performing similar ser- 
vice. State ex rel. Utils. Comm’n v. Fleming, 235 
N.C. 660, 71 S.E.2d 41 (1952). 
Duty to Require Certificate Holder to 

Render Services Contemplated. — The 

Truck Act of 1947 and the amendments thereto 
placed upon the Commission the responsibility 
of requiring the holder of the certificate to 
render the service contemplated. State ex rel. 
Utils. Comm’n v. Colter, 259 N.C. 269, 130 
S.E.2d 385 (1968). 

A substantial rather than a simulated 
performance is required to support a bona 
fide carrier operation. State ex rel. Utils. 
Comm’n v. Colter, 259 N.C. 269, 130 S.E.2d 385 
(1963). 
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Contracts Subject to Commission’s Au- 
thority. — Contracts between carriers affect- 
ing service to the public are subject to the 
Commission’s regulatory authority. State ex 
rel. Utils. Comm’n v. Carolina Coach Co., 260 
N.C. 43, 182 S.E.2d 249 (1963). 
Approved Contract as Order of Commis- 

sion. — A contract between public utilities, 
when formally approved by the Commission, is 
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each of the parties. State ex rel. Utils. Comm’n 
v. Carolina Coach Co., 260 N.C. 438, 1382 S.E.2d 
249 (1963). 

The interchange of freight between an 
intrastate and an interstate carrier, even 

though the property is being moved in inter- 
state commerce, is left to the state commis- 
sions. State ex rel. Utils. Comm’n v. Fox, 239 
N.C) 253, 79°S.E: ; 

in effect an order of the Commission binding on » 79 S.E.2d 391 (1954) 

§ 62-262. Applications and hearings other than for bus 
companies. 

(a) Except as otherwise provided in G.S. 62-260[,] 62-262.1 and 62-265, no 
person shall engage in the transportation of passengers or household goods in 
intrastate commerce unless such person shall have applied to and obtained 
from the Commission a certificate authorizing such operations, and it shall be 
unlawful for any person knowingly or wilfully to operate in intrastate 
commerce in any manner contrary to the provisions of this Article, or of the 
rules and regulations of the Commission. No certificate shall be amended so as 
to enlarge or in any manner extend the scope of operations of a motor carrier 
without complying with the provisions of this section. 

(b) Upon the filing of an application for a certificate, the Commission shall, 
within a reasonable time, fix a time and place for hearing such application. The 
Commission shall from time to time prepare a truck calendar containing notice 
of such hearings, a copy of which shall be mailed to the applicant and to any 
other persons desiring it, upon payment of charges to be fixed by the 
Commission. The notice or calendar herein required shall be mailed at least 20 
days prior to the date fixed for the hearing, but the failure of any person, other 
than applicant, to receive such notice or calendar shall not, for that reason, 
invalidate the action of the Commission in granting or denying the application. 

(c) The Commission may, in its discretion, except where a regular calendar 
providing notice is issued, require the applicant to give notice of the time and 
place of such hearing together with a brief description of the purpose of said 
hearing and the exact route or routes and authority applied for, to be published 
not less than once each week for two successive weeks in one or more 
newspapers of general circulation in the territory proposed to be served. The 
Commission may in its discretion require the applicant to give such other and 
further notice in the form and manner prescribed by the Commission to the 
end that all interested parties and the general public may have full knowledge 
of such hearing and its purpose. If the Commission requires the applicant to 
give notice by publication, then a copy of such notice shall be immediately 
mailed by the applicant to the Commission, and upon receipt of same the chief 
clerk shall cause the copy of notice to be entered in the Commission’s docket of 
pending proceedings. The applicant shall, prior to any hearing upon his 
application, be required to satisfy the Commission that such notice by 
publication has been duly made, and in addition to any other fees or costs 
required to be paid by the applicant, the applicant shall pay into the office of 
the Commission the cost of the notices herein required to be mailed by the 
Commission. 

(d) Any motor carrier desiring to protest the granting of an application for 
a certificate, in whole, or in part, may become a party to such proceedings by 
filing with the Commission, not less than 10 days prior to the date fixed for the 
hearing, unless the time be extended by order of the Commission, its protest in 
writing under oath, containing a general statement of the grounds for such 
protest and the manner in which the protestant will be adversely affected by 
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the granting of the application in whole or in part. Such protestant may also 
set forth in his protest its proposal, if any, to render either alone or in 
conjunction with other motor carriers, the service proposed by the applicant, 
either in whole or in part. Upon the filing of such protest it shall be the duty 
of the protestant to file three copies with the Commission, and the protestant 
shall certify that a copy of said protest has been delivered or mailed to the 
applicant or applicant’s attorney. When no protest is filed with the Commission 
within the time herein limited, or as extended by order of the Commission, the 
Commission may proceed to decide the application on the basis of testimony 
taken at a hearing, or on the basis of information contained in the application 
and sworn affidavits, and make the necessary findings of fact and issue or 
decline to issue the certificate applied for without further notice. Persons other 
than motor carriers shall have the right to appear before the Commission and 
give evidence in favor of or against the granting of any application and with 
permission of the Commission may be accorded the right to examine and 
cross-examine witnesses. 

(e) The burden of proof shall be upon the applicant for a certificate to show 
to the satisfaction of the Commission: 

(1) That public convenience and necessity require the proposed service in 
addition to existing authorized transportation service, and 

(2) That the applicant is fit, willing and able to properly perform the 
proposed service, and 

(3) That the applicant is solvent and financially able to furnish adequate 
service on a continuing basis. 

(f) through (h) Repealed by Session Laws 1985, c. 676, s. 19. 
(i), G) Repealed by Session Laws 1995, c. 523, s. 18. 
(k) The Commission shall by general order, or rule, having regard for the 

public convenience and necessity, provide for the abandonment or permanent 
or temporary discontinuance of transportation service previously authorized in 
a certificate. 

(1) The provisions of this section shall not be applicable to applications for 
certificates of authority by bus companies or related hearings. (1947, c. 1008, 
s.11; 1949) cc. 1152).8" 10) 1953.6. 825. 8. 3. 1951, Ci 1 lb2. Ss. 6,0 GOs Gea a 
s..11;:1963, c. 1165, 8, 15,1965; c. 214. 1981'¢, 193°s.4; 1985, c: 676.5. 19° 1995 
c. 523, s. 18.) 

Editor’s Note. — It appears that a comma 
was intended in the first sentence of subsection 
(a) following the reference to “G.S. 62-260.” 

Legal Periodicals. — For survey of 1977 
law on common carriers, see 56 N.C.L. Rev. 853 
(1978). 

CASE NOTES 

I. In General. 

II. Procedure. 

I. IN GENERAL. 

“Route” Not Synonymous with “Territo- 
ry”. — “Route” means the highway or road 
traveled in serving communities, districts, or 
territories adjacent to it, and is not synony- 
mous with “territory.” State ex rel. Utils. 
Comm’n v. Queen City Coach Co., 233 N.C. 119, 
63 S.E.2d 113 (1951); State ex rel. Utils. 
Comm'n v. Ray, 236 N.C. 692, 73 S.E.2d 870 
(1953). 
As to what constitutes a contract car- 

rier, see State ex rel. Utils. Comm’n v. Petro. 

Transp., Inc., 2 N.C. App. 566, 163 S.E.2d 526 
(1968). 
Requirements for Permit to Operate as 

Contract Carrier. — In addition to the statu- 
tory requirements of § 62-3 and this section, an 
applicant for a permit to operate as a contract 
carrier in North Carolina must conform to the 
standards set forth by the Utilities Commission 
in Rule R2-15(b). State ex rel. Utils. Comm’n v. 
American Courier Corp., 8 N.C. App. 358, 174 
S.E.2d 814 (1970). 

“Certificate” authorizes performance as 
common carrier, while “permit” autho- 
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rizes performance as contract carrier. 
State ex rel. Utils. Comm’n v. Tar Heel Indus., 
Inc., 77 N.C. App. 75, 334 S.E.2d 396 (1985). 
Grant of Franchise to Be Predicated on 

Public Convenience and Necessity. — The 
granting of franchise authority for the opera- 
tion of buses over the highways of this State, for 
the transportation of persons and property for 
compensation, must be predicated upon public 
convenience and necessity. State ex rel. N.C. 
Utils. Comm’n v. Carolina Coach Co., 261 N.C. 
384, 134 S.E.2d 689 (1964). 
The convenience and necessity required 

are those of the public and not of an 
individual or individuals. State ex rel. Utils. 
Comm’n v. Carolina Coach Co., 260 N.C. 43, 132 
S.E.2d 249 (1963). 
The doctrine of convenience and neces- 

sity is a relative or elastic theory. The facts 
in each case must be separately considered, and 
from those facts it must be determined whether 
public convenience and necessity require a 
given service to be performed or dispensed 
with. State ex rel. Utils. Comm’n v. Carolina 
Coach Co., 260 N.C. 43, 1382 S.E.2d 249 (1963). 
“Necessity” means reasonably necessary 

and not absolutely imperative. State ex rel. 
Utils. Comm’n v. Carolina Coach Co., 260 N.C. 

43, 182 S.E.2d 249 (1963). 
Any service or improvement which is desir- 

able for the public welfare and highly impor- 
tant to the public convenience may be properly 
regarded as necessary. State ex rel. Utils. 
Comm'n v. Carolina Coach Co., 260 N.C. 43, 132 
S.E.2d 249 (1963). 
What constitutes “public convenience 

and necessity” is primarily an administrative 
question with a number of imponderables to be 
taken into consideration, e.g., whether there is 

a substantial public need for the service, 
whether the existing carriers can reasonably 
meet this need, and whether it would endanger 
or impair the operations of existing carriers 
contrary to the public interest. State ex rel. 
Utils. Comm’n v. Queen City Coach Co., 4 N.C. 
App. 116, 166 S.E.2d 441 (1969); State ex rel. 
Utils. Comm'n v. Southern Coach Co., 19 N.C. 
App. 597, 199 S.E.2d 731 (1973), cert. denied, 
284 N.C. 623, 201 S.E.2d 693 (1974). 

If a new service is necessary, and there 
are carriers already in the field, there is 
always the vital question, in determining con- 
venience and necessity, whether the new ser- 
vice should be rendered by the existing carriers 
or by the new applicant. State ex rel. Utils. 
Comm’n v. Carolina Coach Co., 260 N.C. 43, 132 
S.E.2d 249 (1963). 
Burden upon Applicant to Show Public 

Convenience and Necessity. — The burden 
of proof is upon the applicant for franchise 
authority to show public convenience and ne- 
cessity. State ex rel. N.C. Utils. Comm’n v. 
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Carolina Coach Co., 261 N.C. 384, 134 S.E.2d 
689 (1964). 

The Commission’s conclusion that public con- 
venience and necessity required the proposed 
service was unsupported by competent evi- 
dence in view of the entire record, where the 

petitioner failed to show that any individual 
required his service for a non-local, intrastate 
move—witness testimony that he would recom- 
mend that his daughter use petitioner’s ser- 
vices for a long-distance move did not consti- 
tute material evidence of a substantial public 
need absent statistics, expert testimony or 
other evidence—and where petitioner failed to 
present evidence on the issues of whether ex- 
isting carriers could reasonably meet the need 
for intrastate moving services and whether the 
granting of his application would impair the 
operations of existing carriers contrary to the 
public interest; furthermore, contrary to the 
Commission’s suggestion, the intervenors did 
not have the burden of showing that granting 
the application would have a ruinous effect 
upon them. Dunnagan v. Ndikom, 139 N.C. 
App. 246, 533 S.E.2d 494 (2000). 
Applicant Failed to Show Public Conve- 

nience and Necessity. — The North Carolina 
Utilities Commission erred in granting peti- 
tioner’s application for a certificate of public 
convenience and necessity under this section 
where the petitioner failed to show that any 
individual required his service for a non-local, 
intrastate move and, although the petitioner’s 
desire to serve the Hispanic community was 
commendable, he failed to show that the mov- 
ing needs of the Hispanic community were not 
being met by existing intrastate moving ser- 
vices; a showing that there had been a popula- 
tion increase with nothing more did not estab- 
lish sufficient evidence of a substantial public 
need for petitioner’s proposed service, and pe- 
titioner failed to present evidence on the issues 
of whether existing carriers could reasonably 
meet the need for intrastate moving services 
and whether granting his application would 
impair the operations of existing carriers con- 
trary to the public interest. Union Transf. & 
Storage Co. v. Lefeber, 139 N.C. App. 280, 533 
S.E.2d 550 (2000). 

Special Rule for Relocation of Existing 
Routes. — The Utilities Commission has de- 
veloped a special rule for applications that seek 
only to relocate an existing route over a new 
highway. In these cases the Commission does 
not require such an extensive demonstration of 
public convenience and necessity as in other 
cases. Instead, the applicant is only required to 
show that the proposed route, as it now exists 
and with future improvements, will provide a 
much safer, quicker and improved service. 
State ex rel. Utils. Comm’n v. Southern Coach 
Co., 19 N.C. App. 597, 199 S.E.2d.731 (1973), 
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cert. denied, 284 N.C. 623, 201 S.E.2d 693 

(1974). 
By encouraging bus companies to make use 

of new and improved highways soon after they 
are opened, the special rule for relocation of 
existing routes serves “to promote, in the inter- 
est of the public, the inherent advantages of 
highway transportation,” which is one of the 
stated purposes of the motor carriers statute. 
State ex rel. Utils. Comm’n v. Southern Coach 
Cox.19,.N.C.. App..597;,.199.S.h.2d, 731) (1973), 
cert. denied, 284 N.C. 623, 201 S.E.2d 693 

(1974). 
Test of “Public Need” Not Applicable to 

Transfer Proceedings. — The showing of 
public need which subsection (e)(1) of this sec- 
tion requires of an application for a new author- 
ity is not applicable in a transfer proceeding 
under § 62-111 and was not written into it by 
§ 62-111(a). State ex rel. Utils. Comm’n v. As- 

sociated Petro. Carriers, 7 N.C. App. 408, 173 
S:E.2d 25 (1970): 

Subsection (e) of § 62-111 does not indicate a 
policy change toward protecting existing certif- 
icate holders from lawful competition. Like the 
subsection (a) “public convenience and necessi- 
ty” test, the requirement that the Commission 
find the transfer “in the public interest” does 
not write into the transfer approval procedure 
the new certificate test of public need in sub- 
section (e)(1) of this section. State ex rel. Utils. 
Comm'n v. Associated Petro. Carriers, 7 N.C. 
App. 408, 173 S.E.2d 25 (1970). 
Where Carrier’s Authority Is Not Dor- 

mant. — The criteria “if justified by the public 
convenience and necessity” in subsection (a) of 
§ 62-111 is interpreted as a statutory basis for 

the test of dormancy. Where the authority has 
been abandoned or “dormant,” the Commission 
has denied applications for transfer because 
approval would in effect be the granting of a 
new authority without satisfying the new au- 
thority test of public need set out in subsection 
(e)(1) of this section. Where the authority has 
been actively operated, the applicants for sale 
and transfer of motor freight carrier rights are 
under no burden to show through shipper wit- 
nesses that a demand and need exist. The 
rationale is that public convenience and neces- 
sity were shown to exist when the authority 
was granted or acquired, and the rebuttable 
presumption of law is that it continues. State 
ex rel. Utils. Comm’n v. Associated Petro. Car- 
riers, 7 N.C. App. 408, 173 S.E.2d 25 (1970). 
Where the issue of dormancy under § 62- 

112(c) has been raised, if the Commission finds 
that the franchise is not dormant, it must then 
determine if the criteria required by § 62-111 
for approval of the transfer has been met. If the 
Commission finds that the franchise is dormant 
under § 62-112(c), the application for transfer 
must be denied, because approval would in 
effect constitute the granting of a new franchise 
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without satisfying the new authority test and 
other requirements of subsection (e) of this 
section. State ex rel. Utils. Comm’n v. Estes 
Express Lines, 33 N.C. App. 174, 234 S.E.2d 
624 (1977). 
The factors denominated as impondera- 

bles, namely, whether the existing carriers can 
reasonably meet the need for the service, and 
whether the granting of the application would 
endanger or impair the operations of existing 
carriers contrary to the public interest, are not 
solely determinative of the right of the Com- 
mission to grant the application. Both are di- 
rected to the question of public convenience and 
necessity. Nevertheless, if the proposed opera- 
tion under the certificate sought would seri- 
ously endanger or impair the operations of 
existing carriers contrary to the public interest, 
the certificate should not be issued. State ex rel. 
Utils. Comm’n v. Queen City Coach Co., 4.N.C. 
App. 116, 166 S.E.2d 441 (1969). 
There is no public policy condemning 

competition as such, between contract 
carriers, in the field of public utilities; the 
public policy only condemns unfair or destruc- 
tive competition. State ex rel. Utils. Comm’n v. 
American Courier Corp., 8 N.C. App. 358, 174 
S.E.2d 814 (1970); State ex rel. Utils. Comm’n 

v. American Courier Corp., 8 N.C. App. 367, 174 
S.E.2d 808 (1970). 
Grant of Application Not Prohibited by 

Fact That Competing Carrier’s Business 
Would Be Adversely Affected. — The fact 
that the granting of a proposed application 
would adversely affect the business of a carrier 
corporation is not a sufficiently compelling rea- 
son to prohibit the entrance of other contract | 
carriers into the field of transporting bank 
documents and other commodities. State ex rel. 
Utils. Comm’n v. American Courier Corp., 8 
N.C. App. 358, 174 S.E.2d 814 (1970); State ex 
rel. Utils. Comm’n v. American Courier Corp., 8 
N.C. App. 367, 174 S.E.2d 808 (1970). 
Applications to Serve Communities 

Served by Another Carrier and to Dupli- 
cate Routes Distinguished. — Application 
by carrier to serve communities being served by 
another carrier, who intervenes and protests 
the application, as distinguished from an appli- 
cation for duplication of routes, does not re- 
quire the Utilities Commission to find that the 
existing carrier’s service is inadequate and to 
afford such existing carrier opportunity to rem- 
edy the inadequacy. State ex rel. Utils. Comm’n 
v. Queen City Coach Co., 233 N.C. 119, 63 
S.E.2d 113 (1951). 
Protection as to Duplication in Route. — 

Granting of a franchise over any part of the 
route of an existing carrier is prohibited except 
upon prescribed conditions, and not merely a 
duplication of the same route from terminus to 
terminus, but the application to serve commu- 
nities being served by the intervening carrier 
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need not be denied in toto because there would 
be a duplication of routes along a short dis- 
tance, since the existing carrier may be pro- 

tected as to the duplication in route by proper 
restrictions in the certificate. State ex rel. Utils. 
Comm’n v. Queen City Coach Co., 233 N.C. 119, 
63:S.E.2d 113 (1951). 
A traversing of the same highways for 

certain distances by competing carriers 
may readily become necessary in the public 
interest and, in such an instance, more than 
one certificate may be granted, subject to such 
restrictions as will protect the authorized car- 
rier in respect of that part of the highway to be 
traversed by both. State ex rel. Utils. Comm’n v. 
Carolina Coach Co., 260 N.C. 43, 1382 S.E.2d 
249 (1963). 

Former subsection (f) of this section did not 
forbid authority to two or more carriers to 
traverse the same segment of a highway so long 
as they did not render duplicate service. The 
mere fact that the two carriers would use the 
same highway for a distance did not require a 
denial of the application. State ex rel. Utils. 
Comm’n v. Carolina Coach Co., 260 N.C. 43, 132 
S.E.2d 249 (1963). 
When Duplicate Service Permitted. — 

Under former article of similar import, it was 
held that the Commission might, in its discre- 
tion, grant a franchise which would duplicate in 
whole or in part a previously authorized similar 
class of service; and when it was shown to the 
satisfaction of the Commission that the exist- 
ing operations were not providing sufficient 
service reasonably to meet the public conve- 
nience and necessity and the existing opera- 
tors, after 30 days’ notice, failed to provide the 
service required by the Commission, it would 
be the duty of the Commission to do so. State ex 
rel. Utils. Comm’n v. Carolina Coach Co., 224 
N.C. 390, 30 S.E.2d 328 (1944); State ex rel. 

Utils. Comm’n v. City Coach Co., 234 N.C. 489, 
67 S.E.2d 629 (1951). 

This section does not purport to protect 
against all competition, but is designed to pro- 
tect authorized carriers against ruinous compe- 
tition, and does not prohibit service of the same 
points by different carriers over separate routes 
when such duplicate service is in the public 
interest. State ex rel. Utils. Comm’n v. Queen 
City’ Coach Cov, 233 N.C:°119, 63'S.E.2d 113 
(1951); State ex rel. Utils. Comm’n v. Ray, 236 
N.C. 692, 73 S.E.2d 870 (1953). 
Question of duplication of service must 

be determined under statute in effect at 
the time the order of the Commission was 
entered. State ex rel. Utils. Comm’n v. City 
Coach Co., 234 N.C. 489, 67 S.E.2d 629 (1951). 
Commission May Grant “Closed Door” 

Authority Though Application Seeks Au- 
thority to Duplicate Service. — Since the 
Utilities Commission is not confined to the 
immediate scope of the pleadings filed, and may 
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enlarge the scope of the inquiry, it may grant a 
“closed door” authority even though the appli- 
cation is for authority to duplicate service. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co., 260 N.C. 48, 132 S.E.2d 249 (1963). 
When “Closed Door” Authority Proper. 

— Where the principal business of a carrier is 
the transportation of passengers between two 
cities of the State along a route serving a 
number of other cities, and the improvement 
and construction of highways makes feasible a 
new and more direct route between the termini, 
the Utilities Commission, upon appropriate 
findings of fact, may grant such carrier “closed 
door” authority along the new route, notwith- 
standing that other carriers, respectively, serve 
segments of the route in “open door” operations. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co., 260 N.C. 48, 1382 S.E.2d 249 (1963). 
Grant of Application Upheld. — The Util- 

ities Commission properly granted an applica- 
tion for a contract carrier permit authorizing 
the applicant to transfer bank documents and 
other commodities between banks in the State, 
notwithstanding the protest by an existing con- 
tract carrier of bank documents that the grant- 
ing of the application would adversely affect its 
business, where there were findings, supported 
by competent and substantial evidence, that 
banks needed the services offered by the appli- 
cant and that their need could not be met by 
any existing means of transportation. State ex 
rel. Utils. Comm’n v. American Courier Corp., 8 
N.C. App. 358, 174 S.E.2d 814 (1970); State ex 
rel. Utils. Comm’n v. American Courier Corp., 8 
N.C. App. 367, 174 S.E.2d 808 (1970). 
As to charter service, see State ex rel. 

Utils. Comm’n v. Fleming, 235 N.C. 660, 71 
9.i2d: 41 (1952): 

For case holding scope of operation of 
carrier not enlarged by amendment, see 
State ex rel. Utils. Comm’n v. Fleming, 235 
N.C. 660, 71 S.E.2d 41 (1952). 
Applied in Bryant v. Barber, 237 N.C. 480, 

75 S.E.2d 410 (1953); State ex rel. Utils. 
Comm’n v. Home Transp. Co., 28 N.C. App. 340, 
220 S.E.2d 871 (1976); State ex rel. Utils. 
Comm’n v. M.L. Hatcher Pickup & Delivery 
Servs., Inc., 43 N.C. App. 662, 259 S.E.2d 791 
(1979); State ex rel. Utils. Comm’n v. M.L. 
Hatcher Pickup & Delivery Servs., Inc., 47 N.C. 
App. 418, 267 S.E.2d 488 (1980); State ex rel. 
Utils. Comm’n v. M.L. Hatcher Pickup & Deliv- 
ery Servs., Inc., 48 N.C. App. 115, 268 S.E.2d 
851 (1980); State ex rel. Utils. Comm’n v. Pony 
Express Courier Corp., 58 N.C. App. 218, 292 
S.E.2d 769 (1982). 

Stated in State ex rel. Utils. Comm’n v. 
Carolina Tel. & Tel. Co., 267 N.C. 257, 148 
S.E.2d 100 (1966); State ex rel. Utils. Comm’n 
v. J.D. McCotter, Inc., 16 N.C. App. 475, 192 
S.E.2d 629 (1972). 

Cited in State ex rel. Utils. Comm’n v. Estes 
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Express Lines, 33 N.C. App. 99, 234 S.E.2d 628 

(1977). 

Il. PROCEDURE. 

The procedure before the Commission is 
more or less informal, and is not as strict as 
in civil cases, nor is it confined by technical 
rules; substance and not form is controlling. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co., 260 N.C. 48, 1382 S.E.2d 249 (1963). 
The power of the Commission is not 

restricted to the proceedings as com- 
menced, but it may enlarge the scope of the 
inquiry beyond the issue raised by the plead- 
ings where the parties to be affected are before 
the Commission, participate in the proceed- 
ings, have full opportunity to be heard, and are 
not misled as to the purpose of the hearing. 
State ex rel. Utils. Comm’n v. Carolina Coach 
Co., 260 N.C. 437-132 S.E-2d 249 (1963): 
The Commission is not confined to the 

immediate scope of the pleadings on file. It 
may enlarge the scope of the inquiry, and where 
the parties to be affected are before it, partici- 
pate in the inquiry and make defense, they 
cannot complain of a departure from the plead- 
ings. State ex rel. Utils. Comm’n v. Carolina 
Coach Co., 260 N.C. 48, 182 S.E:2d 249 (1963). 
Treatment of Application for New Au- 

thority as Motion in Prior Cause. — An 
application for a new authority to carry passen- 
gers between two municipalities of the State 
along a new route made feasible by the im- 
provement or construction of highways could be 
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treated by the Utilities Commission as a motion 
in a prior cause in which the Commission 
approved an agreement of the carriers in re- 
gard to their respective services between the 
cities provided the carriers affected were given 
notice and an opportunity to be heard. The 
question of whether the prior order of approval 
could be collaterally attacked was thus obvi- 
ated. State ex rel. Utils. Comm’n v. Carolina 
Coach Co., 260 N.C. 43, 182 S.E.2d 249 (1963). 
Findings of fact by the Commission are 

conclusive and binding upon the reviewing 
court when supported by competent, material 
and substantial evidence in view of the entire 
record. State ex rel. Utils. Comm’n v. Petro. 
Transp., Inc., 2 N.C. App. 566, 163 S.E.2d 526 
(1968); State ex rel. Utils. Comm’n v. American 
Courier Corp., 8 N.C. App. 358, 174 S.E.2d 814 
(1970); State ex rel. Utils. Comm’n v. American 
Courier Corp., 8 N.C. App. 367, 174 S.E.2d 808 
(1970); State ex rel. Utils. Comm’n v. Kenan 
Transp. Co., 10 N.C. App. 626, 179 S.E.2d 799 
Bid gs 
Procedure Held Contrary to Statutory 

Requirements. — Where the Commission is- 
sued its directive without any notice or hearing 
whatever, simply instructing the parties pe- 
remptorily that they must enter into an agree- 
ment, such a procedure was entirely contrary to 
the statutory requirements, and any such order 
was invalid. State ex rel. Utils. Comm'n v. 
Southern Coach Co., 19 N.C. App. 597, 199 
S.E.2d 731 (1973), cert. denied, 284 N.C. 623, ° 
201 S.E.2d 693 (1974). 

§ 62-262.1. Certificates of authority for passenger opera- 
tions by bus companies. 

(a) Except as provided in G.S. 62-260, 62-262 and 62-265, no person shall 
engage in the transportation of passengers in intrastate commerce by motor 
vehicle without having applied for and obtained a certificate authorizing those 
operations from the Commission. It shall be unlawful for any person to 
knowingly or willfully operate in intrastate commerce in a manner contrary to 
the provisions of this Article or to the rules and regulations of the Commission. 
No certificate shall be amended to enlarge, or in any manner extend, the scope 
of APaEEHONS of a bus company without complying with the provisions of this 
section. 
_ (b) Any bus company desiring a certificate of authority to operate in 
intrastate commerce in this State over fixed routes, or to enlarge or in any 
manner extend the scope of its fixed route operations previously granted by the 
Commission, may do so by filing a verified application with the Commission 
and by paying the filing fee established by G.S. 62-300. 

(c) The Commission shall issue a certificate of authority to an applicant for 
the transportation of passengers over a fixed route or to enlarge or extend 
authority previously granted, if the Commission finds that the applicant is fit, 
willing and able to provide the transportation to be authorized by the 
certificate and to comply with the provisions of this Chapter, unless the 
Commission finds, on the basis of evidence presented by any person objecting 
to the issuance of the certificate, that the transportation to be authorized is not 
consistent with the public interest. 
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(d) In making any findings relating to public interest under subsection (c) of 
this section, the Commission shall consider, to the extent applicable, (i) the 
transportation policy of this State as it relates to bus companies under G.S. 
62-259.1 and this Chapter; (ii) the value of competition to the traveling and 
shipping public; (iii) the effect of issuance of the certificate on bus company 
service to small communities; and (iv) whether issuance of the certificate would 
impair the ability of any other fixed route carrier of passengers to provide a 
substantial portion of its fixed route passenger service, except that diversion of 
revenue or traffic from a fixed route carrier of passengers, alone, shall not be 
sufficient to support a finding that issuance of the certificate would impair the 
ability of the carrier to provide a substantial portion of its fixed route 
passenger service. 

(e) Within 10 days after the filing of an application, the applicant shall 
provide notice to be given as required by Commission rule. If no protest, raising 
material issues of fact to the granting of the application, is filed with the 
Commission within 30 days after the notice is given, the Commission may, 
upon review of the record and without a hearing, issue its certificate of 
authority granting the requested operating authority, if it is satisfied that the 
applicant meets the requirements set forth in subsection (c) of this section. 

(f) If protests are filed raising material issues of fact to the granting of the 
application, the Commission shall set the application for hearing, as soon as 
possible, and cause notice to be given as provided by its rules. At the hearing, 
the only issues for consideration are those set forth in subsections (c) and (d) 
of this section. The Commission shall issue its final order not later than 180 
days after the application is filed. 

(g) Any bus company authorized to transport passengers in intrastate 
commerce over fixed routes in this State and which in fact provides that service 
may, without filing a new application or paying further fees: (i) transport 
newspapers, express parcels or United States mail over the fixed routes on 
which it provides passenger transportation; (i1) provide charter operations to 
all points in the State; and (iii) transport charter passengers in the same motor 
vehicles with fixed route passengers. 

(h) Any bus company seeking a certificate to engage solely in charter 
operations within the State, or to enlarge or in any manner extend the scope 
of its charter operations previously granted by the Commission, may obtain 
one by (i) filing a verified application for the authority with the Commission; 
(ii) paying the applicable filing fee as prescribed by G.S. 62-300; and (ii) 
demonstrating that it is fit, willing and able to perform the proposed charter 
operations. 

(i) Within 10 days after filing of an application for charter operations, the 
applicant shall provide notice as required by Commission rule or regulation. If 
no protests to the granting of the application, raising material issues of fact, 
are received by the Commission within 30 days after the notice is given, the 
Commission shall issue its certificate granting the requested authority unless 
it determines that the applicant is unfit, unwilling or unable to perform the 
proposed operations. In the event of this determination, or if protests to the 
proposed operation raising material issues of fact are received, the Commis- 
sion shall set the application for hearing, as soon as possible, and provide 
notice to be given as provided by its rules and shall issue its final order within 
180 days after application is filed. At the hearing, the only issue for consider- 
ation shall be whether the applicant is fit, willing and able to perform the 
proposed charter operations and the issue of need shall not be considered. On 
the issue of its fitness, willingness and ability to perform the proposed charter 
operations, the applicant in its application and at any hearing shall present 
evidence from which the Commission may find that: (i) the applicant has 
sufficient assets to perform properly the proposed operations; (ii) the operation 
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will be conducted only with properly qualified drivers; (iii) the applicant will 
maintain safe, clean and attractive buses and equipment; (iv) the applicant 
will maintain insurance for the protection of the public as provided in this 
Chapter; (v) the applicant has sufficient equipment to conduct the proposed 
operation; and (vi) the applicant will observe all applicable laws, rules and 
regulations of this State. 

(j) Any bus company authorized and engaged solely in charter operations 
shall not be required to transport passengers over a fixed route in this State as 
an incidence to its charter operations. (1985, c. 676, s. 20.) 

§ 62-262.2. Discontinuance or reduction in service. 

(a) When a bus company proposes to discontinue service over any intrastate 
route or proposes to reduce its level of service to any points on a route to a level 
which is less than one trip per day (excluding Saturdays and Sundays), it shall 
petition the Commission for permission to do so. Within 10 days after the filing 
of a petition, the Commission shall require notice to be given. 

(b) Any person or the Public Staff may object, to the Commission, to the 
granting of permission to any bus company to discontinue or reduce transpor- 
tation under this section. If neither objects to the granting of permission to 
discontinue or reduce service under this section, within 30 days after the notice 
as required by subsection (a) of this section, the Commission may grant the 
permission based on the record and without hearing. 

(c) If, within 30 days after the notice as required by subsection (a) of this 
section, any person or the Public Staff objects in writing to the Commission to 
granting of such permission, the Commission shall grant such permission 
unless the Commission finds as a fact, that the discontinuance or reduction in 
service is not consistent with the public interest or that continuing the 
transportation, without the proposed discontinuance or reduction, will not 
constitute an unreasonable burden on interstate commerce. In making a 
finding under this subsection, the Commission shall accord great weight to the 
extent to which the interstate and intrastate revenues from the transportation 
proposed to be reduced or discontinued are less than the variable costs of 
providing the transportation, including depreciation for revenue equipment. 
The Commission may also consider, to the extent applicable, all other factors 
which are to be considered by the Interstate Commerce Commission in a 
proceeding commenced under 49 U.S.C. § 10935. For the purposes of this 
section, the bus company filing a petition for permission to discontinue or 
reduce service shall have the burden of proving (i) the amount of its interstate 
and intrastate revenues received for transportation to, from or between, but 
not through, points on the involved intrastate route; and (ii) the system 
variable costs of providing the transportation. 

(d) The Commission may make its determination with or without a public 
hearing. The Commission shall take final action upon the petition not later 
than 120 days after any written objections to the petition are filed. 

(e) The provisions of G.S. 62-262(k) shall not be applicable to bus companies. 
(1985, c. 676, s. 21; 1989 (Reg. Sess., 1990), c. 1024, s. 15.) 

§ 62-263. Application for broker’s license. 

(a) No person shall engage in the business of a broker in intrastate 
operations within this State unless such person holds a broker’s license issued 
by the Commission. 

(b) The Commission shall prescribe the form of application and such 
reasonable requirements and information as may in its judgment be necessary. 
_(c) Upon the filing of an application for license the Commission may fix a 

time and place for the hearing of the application and require such notices, 
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publications, or other service as it may prescribe by the general rule or 
regulation. 

(d) A license shall be issued to any qualified applicant therefor authorizing 
the whole or any part of the operations covered by the application if it is found 
that the applicant is fit, willing and able properly to perform the service 
proposed and to conform to the provisions of this Article and the requirements, 
rules and regulations of the Commission thereunder, and that the proposed 
service, to the extent to be authorized by the license, is or will be consistent 
with the public interest and policy declared herein. 

(e) The Commission shall have the same authority over persons operating 
under and holding a brokerage license as it has over motor carriers under this 
Article, and shall require a broker to furnish bond or other security approved 
by the Commission and sufficient for the protection of travelers by motor 
vehicle. (1949, c. 1132, s. 13; 1963, c. 1165, s. 1.) 

§ 62-264: Repealed by Session Laws 1995, c. 523, s. 19. 

§ 62-265. Emergency operating authority. 

To meet unforeseen emergencies, the Commission may, upon its own 
initiative, or upon written request by any person, department or agency of the 
State, or of any county, city or town, with or without a hearing, grant 
appropriate authority to any owner of a duly licensed vehicle or vehicles, 
whether such owner holds a certificate or not, to transport passengers or 
household goods between such points, or within such area during the period of 
the emergency and to the extent necessary to relieve the same, as the 
Commission may fix in its order granting such authority; provided, that unless 
the emergency is declared by the General Assembly or under its authority, the 
Commission shall find from such request, or from its own knowledge or 
conditions, that a real emergency exists and that relief to the extent authorized 
in its order is immediate, pressing and necessary in the public interest, and 
that the carrier so authorized has the necessary equipment and is willing to 
perform the emergency service as prescribed by the order. In all cases, under 
this section, the Commission shall first afford the holders of certificates 
operating in the territory affected an opportunity to render the emergency 
service. Upon the termination of the emergency, the operating privileges so 
granted shall automatically expire and the Commission shall forthwith with- 
draw all operating privileges granted to any person under this section. (1947, 
Getue en 17. 1949 c, 1132, s. 1751963, c. 1165, s. 1; 1995, c.:523, s: 20°) 

CASE NOTES 

Cited in State ex rel. Utils. Comm’n v. Tar 

Heel Indus., Inc., 77 N.C. App. 75, 334 S.E.2d 
396 (1985). 

§ 62-266: Repealed by Session Laws 1985, c. 454, s. 13. 

§ 62-267. Deviation from regular route operations. 

(a) A common carrier of passengers by motor vehicle operating under a 
certificate issued by the Commission may occasionally deviate from the routes 
over which it is authorized to operate under the certificate, under such general 
or special rules and regulations as the Commission may prescribe. 

(b) Repealed by Session Laws 1995, c. 523, s. 21. 
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(c) In no event shall the operation of empty equipment by any carrier over 
any route or highway be construed as a violation of the rights of any carrier. 
(1947, c. 1008, s. 18; 1949, c. 1132, s. 18; 1963, c. 1165, s. 1; 1995, c. 523, s. 21.) 

§ 62-268. Security for protection of public; liability insur- 
ance. 

No certificate or broker’s license shall be issued or remain in force until the 
applicant shall have procured and filed with the Division of Motor Vehicles 
such security bond, insurance or self-insurance for the protection of the public 
as the Commission shall by regulation require. The Commission shall require 
that every motor carrier for which a certificate or license is required by the 
provisions of this Chapter, shall maintain liability insurance or satisfactory 
surety of at least fifty thousand dollars ($50,000) because of bodily injury to or 
death of one person in any one accident and, subject to said limit for one 
person, one hundred thousand dollars ($100,000) because of bodily injury to or 
death of two or more persons in any one accident, and fifty thousand dollars 
($50,000) because of injury to or destruction of property of others in any one 
accident; and the Commission may require any greater amount of insurance as 
may be necessary for the protection of the public. Notwithstanding any rule or 
regulation to the contrary, the Commission shall not require that any insur- 
ance procured and filed be provided in any single policy of insurance or through 
a single insurer, if the insurers involved are otherwise qualified. A motor 
carrier may satisfy the requirements of the Commission by procuring insur- 
ance with coverage and limits of liability required by the Commission in one or 
more policies of insurance issued by one or more insurers. 

Notwithstanding any other provisions of this section or Chapter, bus 
companies shall file with the Commission proof of financial responsibility in 
the form of bonds, policies of insurance, or shall qualify as a self insurer, with 
minimum levels of financial responsibility as prescribed for motor carriers of 
passengers pursuant to the provisions of 49 U.S.C. § 31138. Provided, further, 
that no bus company operating solely within the State of North Carolina and 
which is exempt from regulation under the provisions of G.S. 62-260(a)(7) shall 
be required to file with the Commission proof of the financial responsibility in 
excess of one million five hundred thousand dollars ($1,500,000). (1947, c. 
1008, s. 19; 1949, c. 1132, s. 19; 1963, c. 1165, s. 1; 1973, c. 1206; 1977, c. 920; 
1985, c. 454, s. 14; c. 676, s. 22; 1987, c. 374; 1995, c. 523, s. 22; 1998-217, s. 8.) 

CASE NOTES 

Applied in Jones v. State Farm Mut. Auto. Cited in American Nat’ Fire Ins. Co. v. 
Ins. Co., 270 N.C. 454, 155 S.E.2d 118 (1967). Gibbs, 260 N.C. 681, 133 S.E.2d 669 (1963). 

§ 62-269. Accounts, records and reports. 

The Commission may prescribe the forms of any and all accounts, records 
and memoranda to be kept by motor carriers, brokers, and lessors, including 
the accounts, records, and memoranda of the movement of traffic, as well as of 
the receipts and expenditures of moneys; and it shall be unlawful for such 
carriers, brokers, and lessors, to keep any accounts, records, and memoranda 
contrary to any rules, regulations, or orders of the Commission with respect 
thereto. The Commission may issue orders specifying such operating, account- 
ing, or financial papers, records, books, blanks, stubs, correspondence, or 
documents of motor carriers, brokers, or lessors, as may after a reasonable 
time be destroyed, and prescribing the length of time they shall be preserved. 
The Commission or its duly authorized special agents, accountants, or exam- 
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iners shall at all times have access to and authority, under its order, to inspect 
and examine any and all lands, buildings, or equipment of motor carriers, 
brokers, and lessors; and shall have authority to inspect and copy any and all 
accounts, books, records, memoranda, correspondence, and other documents of 
such carriers, brokers, and lessors, and such accounts, books, records, memo- 
randa, correspondence, and other documents of any person controlling, con- 
trolled by, or under common control with any such carrier, as the Commission 
deems relevant to such person’s relation to or transactions with such carrier. 
Motor carriers, brokers, lessors, and persons shall submit their accounts, 
books, records, memoranda, correspondence, and other documents for the 
inspection and copying authorized by this section, and motor carriers, brokers, 
and lessors, shall submit their lands, buildings, and equipment for examina- 
tion and inspection, to any duly authorized special agent, accountant, auditor, 
inspector, or examiner of the Commission upon demand and the display of 
proper credentials. (1947, c. 1008, s. 28; 1949, c. 1132, s. 25; 1959, c. 639, ss. 5, 
Bre 7196150: 472.08) 10; 1963} ¢1165) sy 1.) 

§ 62-270. Orders, notices, and service of process. 

It shall be the duty of every motor carrier operating under a certificate 
issued under the provisions of this Article to file with the Division of Motor 
Vehicles a designation in writing of the name and post-office address of a 
person upon whom service of notices or orders may be made under this Article. 
Such designation may from time to time be changed by like writing similarly 
filed. Service of notice or orders in proceedings under this Article may be made 
upon a motor carrier by personal service upon it or upon the person so 
designated by it, or by registered mail, return receipt requested, or by certified 
mail with return receipt requested, addressed to it or to such person at the 
address filed. In proceedings before the Commission involving the lawfulness 
of rates, charges, classifications, or practices, service of notice upon the person 
or agent who has filed a tariff or schedule in behalf of such carrier shall be 
deemed to be due and sufficient service upon the carrier. (1947, c. 1008, s. 29; 
1490 Ven dlo2,-8: 20;19)7,.c.. 1152,.ss..6, 11; 1963,.c..1165, s..1;,1985,.¢,,454,,s: 
LOND Ci 232:8.i23.,) 

§ 62-271. Collection of rates and charges of motor carriers 
of household goods. 

No common carriers of household goods by motor vehicle shall deliver or 
relinquish possession at destination of any freight transported by it in 
intrastate commerce until all tariff rates and charges thereon have been paid, 
except under such rules and regulations as the Commission may from time to 
time prescribe to govern the settlement of all such rates and charges, including 
rules and regulations for weekly or monthly settlement, and to prevent unjust 
discrimination or undue preference or prejudice; provided, that the provisions 
of this section shall not be construed to prohibit any such carrier from 
extending credit in connection with rates and charges on freight transported 
for the United States, for any department, bureau, or agency thereof, or for the 
State, or political subdivision thereof. Where any common carrier by motor 
vehicle is instructed by a shipper or consignor to deliver household goods 
transported by such carrier to a consignee other than the shipper or consignor, 
such consignee shall not be legally liable for transportation charges in respect 
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of the transportation of such household goods (beyond those billed against him 
at the time of delivery for which he is otherwise liable) which may be found to 
be due after the household goods have been delivered to him, if the consignee 
(i) is an agent only and had no beneficial title in the household goods, and (ii) 
prior to delivery of the household goods has notified the delivering carrier in 
writing of the fact of such agency and absence of beneficial title, and, in the 
case of shipment reconsigned or diverted to a point other than that specified in 
the original bill of lading, has also notified the delivering carrier in writing of 
the name and address of the beneficial owner of the household goods. In such 
cases the shipper and consignor, or, in the case of a shipment so reconsigned or 
diverted, the beneficial owner shall be liable for such additional charges, 
irrespective of any provisions to the contrary in the bill of lading or in the 
contract under which the shipment was made. If the consignee has given to the 
carrier erroneous information as to who is the beneficial owner, such consignee 
shall himself be liable for such additional charges, notwithstanding the 
foregoing provisions of this section. On shipments reconsigned or diverted by 
an agent who has furnished the carrier with a notice of agency and the proper 
name and address of the beneficial owner, and where such shipments are 
refused or abandoned at ultimate destination, the said beneficial owner shall 
be liable for all legally applicable charges in connection therewith. (1947, c. 
1008, 's.. 31; 1963, crll65)s. 1: 1995; ¢, 5234s. 24.) | 

§ 62-272. Allowance to shippers for transportation ser- 
vices. 

If the owner of household goods transported under the provisions of this 
Article directly or indirectly renders any service connected with such trans- 
portation, or furnishes any instrumentality used therein, the charge and 
allowance therefor shall be published in the tariffs or schedules filed in the 
manner provided in this Article and shall be no more than is just and 
reasonable; and the Commission may, after hearing on a complaint or on its 
own initiative, determine what is a reasonable charge as the maximum to be 
paid by the carrier or carriers for the services so rendered or for the use of the 
instrumentality so furnished, and fix the same by appropriate order. (1947, c. 
1008, 8: 32; 1963, c. 1165, 's. 1; 1995, ¢.523,s.°25.) 

§ 62-273. Embezzlement of C.O.D. shipments. 

Household goods received by any motor carrier to be transported in 
intrastate commerce and delivered upon collection on such delivery and 
remittance to the shipper of the sum of money stated in the shipping 
instructions to be collected and remitted to the shipper, and the money 
collected upon delivery of such party, are hereby declared to be held in trust by 
any carrier having possession thereof or the carrier making the delivery or 
collection, and upon failure of any such carrier to account for the household 
goods so received, either to the shipper to whom the collection is payable or the 
carrier making delivery to any carrier handling the household goods or making 
the collection, within 15 days after demand in writing by the shipper, or 
carrier, or upon failure of the delivering carrier to remit the sum so directed to 
be collected and remitted to the shipper, within 15 days after collection is 
made, shall be prima facie evidence that the household goods so received, or 
the funds so received, have been wilfully converted by such carrier to its own 
use, and the carrier so offending shall be guilty of a Class H felony and such 
carrier may be indicted, tried, and punished in the county in which such 

302 



$62-274 ART. 12. MOTOR CARRIERS §62-278 

shipment was delivered to the carrier or in any other county into or through 
which such shipment was transported by such carrier. (1947, c. 1008, s. 33; 
1963, ‘c. ae §./1;'1993)'c. 539, s. 1277; 1994, Ex. Sess.;'c: 24, s. 14(c); 1995, _e. 
523,38. 26. 

CASE NOTES 

The lessor-holders of a certificate of con- — wrongful conversion of C.0.D. moneys collected 
venience and necessity are liable and an- by the lessee-operator company. Hough-Wylie 
swerable jointly with the lessee-operator Co. v. Lucas, 236 N.C. 90, 72 S.E.2d 11 (1952). 
to the shipper for losses sustained by reason of 

§ 62-274. Evidence; joinder of surety. 

No report by any carrier of any accident arising in the course of the 
operations of such carrier, made pursuant to any requirement of the Commis- 
sion, and no report by the Commission of any investigation of any such 
accident, shall be admitted as evidence, or used for any other purpose in any 
suit or action for damages growing out of any matter mentioned in such report 
or investigation; nor shall the discharge by any carrier of any truck driver or 
other employee after any such accident be offered or admitted in evidence for 
any purpose, in any suit or action against such carrier for damages arising out 
of any such accident; nor shall any insurance company or surety executing any 
insurance policy, bond, or other security for the protection of the public, as 
provided in G.S. 62-268, or as provided in G.S. 62-112, be joined with the 
assured carrier in any action or suit for damages, debt, or claim thereby 
secured; nor shall evidence of any such policy, bond, or other security be offered 
or received in any such action or suit against the carrier, but the surety or 
insurer shall be obligated within the amount of such policy, bond or other 
security to pay any final judgment against the carrier. (1947, c. 1008, s. 34; 
1949 ..¢..4132) 5.31; 1963, c. 1165,.s. 1.) 

CASE NOTES 

No North Carolina statute other than negligence of the insured. Jones v. State Farm 
this section authorizes or prohibits suit Mut. Auto. Ins. Co., 270 N.C. 454, 155 S.E.2d 
against a liability insurer alone or jointly with 118 (1967). 
its insured by a person allegedly injured by the 

§ 62-275: Repealed by Session Laws 1985, c. 676, s. 23. 

§ 62-276. Construction of Article. 

Nothing herein contained shall be construed to relieve any motor carrier 
from any regulation otherwise imposed by law or lawful authority, and this 
Article shall not be construed to relieve any such motor carrier from any 
obligation or duty imposed by Chapter 20 of the General Statutes of North 
Carolina, (1949,.c; 1132,'s. 35; 1963, c. 1165, s. 1.) 

§ 62-277: Repealed by Session Laws 1985, c. 454, s. 16. 

§ 62-278. Revocation of license plates by Utilities Commis- 
sion. 

(a) The license plates of any carrier of persons or household goods by motor 
vehicle for compensation may be revoked and removed from the vehicles of any 
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such carrier for wilful violation of any provision of this Chapter, or for the 
wilful violation of any lawful rule or regulation made and promulgated by the 
Utilities Commission. To that end the Commission shall have power upon 
complaint or upon its own motion, after notice and hearing, to order the license 
plates of any such offending carrier revoked and removed from the vehicles of 
such carrier for a period not exceeding 30 days, and it shall be the duty of the 
Department of Motor Vehicles to execute such orders made by the Utilities 
Commission upon receipt of a certified copy of the same. 

(b) This section shall be in addition to and independent of other provisions 
of law for the enforcement of the motor carrier laws of this State. (1951, c. 1120; 
1963%.ca.11656 41201995 Gee Zonal) 

§ 62-279. Injunction for unlawful operations. 

If any motor carrier, or any other person or corporation, shall operate a 
motor vehicle in violation of any provision of this Chapter applicable to motor 
carriers or motor vehicles generally, except as to the reasonableness of rates or 
charges and the discriminatory character thereof, or shall operate in violation 
of any rule, regulation, requirement or order of the Commission, or of any term 
or condition of any certificate, the Commission or any holder of a certificate 
duly issued by the Commission may apply to a superior court judge who has 
jurisdiction pursuant to G.S. 7A-47.1 or 7A-48 in the district or set of districts 
as defined in G.S. 7A-41.1 in which the motor carrier or other person or 
corporation so operates, for the enforcement of any provisions of this Article, or 
of any rule, regulation, requirement, order, term or condition of the Commis- 
sion. Such court shall have jurisdiction to enforce obedience to this Article or to 
any rule, order, or decision of the Commission by a writ of injunction or other 
process, mandatory or otherwise, restraining such carrier, person or corpora- 
tion, or its officers, agents, employees and representatives from further 
violation of this Article or of any rule, order, regulation, or decision of the 
Commission. (1947, c. 1008, s. 30; 1949, c. 11382, s. 30; 19538, c. 1140, s. 4; 1957, 
c. 1152, s. 16; 1961, c. 472, ss. 8, 11; 1963, c. 1165, s. 1; 1987 (Reg. Sess., 1988), 
CeLO3 fers Ot LOUD Cio Z Ose a cuaD 

CASE NOTES 

Restraining [legal Operation Along 
Route. — A franchise carrier may maintain an 
action in the superior court to restrain another 
carrier from illegal operation along his route 
without a certificate or permit from the Utili- 
ties Commission, when such illegal operation 
by such other carrier interferes with its fran- 
chise rights. Bryant v. Barber, 237 N.C. 480, 75 
S.E.2d 410 (1953). 

As to right of common carrier to apply to 
court for injunctive relief against wrong- 
ful acts of another carrier under former 
statute repealed and superseded by Bus Act of 
1949, see Burke Transit Co. v. Queen City 
Coach Co., 228 N.C. 768, 47 S.E.2d 297 (1948). 

Cited in State ex rel. Utils. Comm’n v. South- 
ern Coach Co., 19.N.C. App. 597, 199 S.E.2d 
731 (1973): 

§ 62-280: Reserved for future codification purposes. 

§ 62-281: Repealed by Session Laws 1985, c. 454, s. 17. 

§§ 62-282 through 62-289: Reserved for future codification purposes. 
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ARTICLE 12A. 

Human Service Transportation. 

§ 62-289.1. Short title. 

This Article shall be known and may be cited as the “North Carolina Act to 
Remove Barriers to Coordinating Human Service and Volunteer Transporta- 
Moree tljol cc: 192. Ss. |.) 

§ 62-289.2. Purpose. 

In order to promote improved transportation for the elderly, handicapped 
and residents of rural areas and small towns through an expanded and 
coordinated transportation network, it is the intent of the General Assembly to 
recognize human service transportation and volunteer transportation as 
separate but contributing components of the North Carolina transportation 
system. Further, it is the intent of the General Assembly to remove barriers to 
low cost human service transportation. (1981, c. 792, s. 1.) 

§ 62-289.3. Definitions. 

As used in this Article: 
(1) “Human service agency” means any charitable or governmental 

agency including, but not limited to: county departments of social 
services, area mental health, mental retardation or substance abuse 
authorities, local health departments, councils on aging, community 
action agencies, sheltered workshops, group homes and State residen- 
tial institutions. 

(2) “Human service transportation” means motor vehicle transportation 
provided on a nonprofit basis by a human service agency for the 
purpose of transporting clients or recipients in connection with 
programs sponsored by the agency. “Human service transportation” 
shall also mean motor vehicle transportation provided by for-profit 
persons under exclusive contract with a human service agency for the 
transportation of clients or recipients, and such provider shall also 
qualify as a human service agency for the purpose of motor vehicle 
registration during the term of the contract. The motor vehicle may be 
owned, leased, borrowed, or contracted for use by or from the human 
service agency. 

(3) “Nonprofit” as applied to human service transportation means motor 
vehicle transportation provided at cost. 

(4) “Person” means an individual, corporation, company, association, 
partnership or other legal entity. 

(5) “Volunteer transportation” means motor vehicle transportation pro- 
vided by any person under the direction, sponsorship, or supervision 
of a human service agency. The person may receive an allowance to 
defray the actual cost of operating the vehicle but shall not receive any 
other compensation. (1981, c. 792, s. 1; 1987, c. 407.) 

§ 62-289.4. Classification of transportation. 

The forms of transportation defined in G.S. 62-289.3(2) and (5) shall be 
classified as “human service transportation” and “volunteer transportation” for 
purposes of regulation, insurance, and general administration. (1981, c. 792, s. 
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§ 62-289.5. Inapplicable laws and regulations. 

Human services transportation and volunteer transportation shall not be 
considered as for-hire transportation, commercial transportation or motor 
carriers, as defined by G.S. 62-3(17). Such transportation shall not be subject 
to regulation as motor carriers under G.S. 62-261. (1981, c. 792, s. 1.) 

§ 62-289.6. Insurance for volunteers. 

Human service agencies are authorized to purchase insurance to cover 
persons who provide volunteer transportation. (1981, c. 792, s. 1.) 

§ 62-289.7. Municipal licenses and taxes. 

No county, city, town, municipal corporation or other unit of local govern- 
ment may impose a special tax on or require a special license for human service 
transportation or volunteer transportation other than that customarily used or 
imposed on private passenger automobiles unless the tax or license is provided 
for by a statute, ordinance, or regulation specifically addressing human service 
transportation or volunteer transportation. (1981, c. 792, s. 1.) 

ARTICLE 13. 

Reorganization of Public Utilities. 

§ 62-290. Corporations whose property and franchises 
sold under order of court or execution. 

When the property and franchises of a public utility corporation are sold 
under a judgment or decree of a court of this State, or of the district court of the 
United States, or under execution, to satisfy a mortgage debt or other 
encumbrance thereon, such sale vests in the purchaser all the right, title, 
interest and property of the parties to the action in which such judgment or 
decree was made, to said property and franchises, subject to all the conditions, 
limitations and restrictions of the corporation; and the purchaser and his 
associates thereupon become a new corporation, by such name as they select, 
and they are the stockholders in the ratio of the purchase money by them 
contributed; and are entitled to all the rights and franchises and subject to all 
the conditions, limitations and penalties of the corporation whose property and 
franchises have been so sold. In the event of the sale of a railroad in foreclosure 
of a mortgage or deed of trust, whether under a decree of court or otherwise, 
the corporation created by or in consequence of the sale succeeds to all the 
franchises, rights and privileges of the original corporation only when the sale 
is of all the railroad owned by the company and described in the mortgage or 
deed of trust, and when the railroad is sold as an entirety. If a purchaser at any 
such sale is a corporation, such purchasing corporation shall succeed to all the 
properties, franchises, powers, rights, and privileges of the original corpora- 
tion: Provided, that this shall not affect vested rights and shall not be 
construed to alter in any manner the public policy of the State now or hereafter 
established with reference to trusts and contracts in restraint of trade. (Code, 
ss. 697, 698; 1897, c. 305; 1901, c. 2, s. 99; Rev., s. 1238; 1913, c. 25, s. 1; 1919, 
c. 75; C.S., s. 1221; 1955, c. 1371, s. 2; 1963, c. 1165, s. 1.) 

Legal Periodicals. — For acomment onthe _ rail corridors in North Carolina, see 75 N.C.L. 
acquisition, abandonment, and preservation of _ Rev. 1989 (1997). 
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§ 62-291. New owners to meet and organize; special rule 
for railroads. 

(a) The persons for whom the property and franchises have been purchased 
pursuant to G.S. 62-290 shall meet within 30 days after the delivery of the 
conveyance made by virtue of said judgment or decree, and organize the new 
corporation, 10 days’ written notice of the time and place of the meeting having 
been given to each of said persons. At this meeting they shall adopt a corporate 
name and seal, determine the amount of the capital stock of the corporation, 
and shall have power and authority to make and issue certificates of stock in 
shares of such amounts as they see fit. The corporation may then, or at any 
time thereafter, create and issue preferred stock to such an amount, and at 
such time, as they may deem necessary. 

(b) Whenever the purchaser of the real estate, track and fixtures of any 
railroad corporation which has heretofore been sold, or may hereafter be sold, 
by virtue of any mortgage executed by such corporation or execution issued 
upon any judgment or decree of any court, shall acquire title to the same in the 
manner prescribed by law, such purchaser may associate with him any number 
of persons, and make and acknowledge and file articles of association as 
prescribed by this Chapter. Such purchaser and his associates shall thereupon 
be a new corporation, with all the powers, privileges and franchises and subject 
to all of the provisions of this Chapter. 

(c) When any railroad corporation shall be dissolved, or its property sold and 
conveyed under any execution, deed of trust, mortgage or other conveyance, 
the owner or purchaser shall constitute a new corporation upon compliance 
with law. (1871-2, c. 138, s. 5; Code, ss. 1936, 2005; 1901, c. 2, ss. 100, 101, 102; 
Beeeeee ot La. A002. 2000; G.0,,,88, 1222,,.0402,.6400; 95D; Cc. Las bees 
BIO Gy LLOo..s,.1<) 

Legal Periodicals. — For a comment on the 
acquisition, abandonment, and preservation of 

rail corridors in North Carolina, see 75 N.C.L. 

Rev. 1989 (1997). 

CASE NOTES 

Railroad May Be Sold. — A railroad is the 
subject of private property, and in that charac- 
ter is liable to be sold, unless the sale be 
forbidden by the legislature; not the franchise, 
but the land itself constituting the road. State 
v. Rives, 27 N.C. 297 (1844). 
A railroad corporation is not dissolved 

by the sale of its road. State v. Rives, 27 N.C. 
297 (1844). 
When Sale Effects Dissolution. — In order 

that the sale of the franchise and property of a 
railroad corporation under mortgage shall have 
the effect of a dissolution of such corporation, 
another corporation must be provided to take 
its place and assume and discharge the obliga- 
tions to the public growing out of the grant of 
the franchise; until that is done the old corpo- 
ration continues to exist, and when it is done 
the new corporation will be a domestic corpora- 
tion. James v. Western N.C.R.R., 121 N.C. 523, 
¥8.S.E:°537 (1897). 

Effect of Sale Under Second Mortgage. 
— The sale of a railroad under a second mort- 
gage and a conveyance thereunder, subject to 
the first mortgage upon its franchise and cor- 

porate property, did not extinguish the corpo- 
rate existence of the company nor release it 

from liability to the public for the manner in 
which it was operated. James v. Western 
N.C.R.R., 121 N.C. 523, 28 S.E. 537 (1897). 

The effect of the sale of a railroad company’s 
franchises and property under a second mort- 
gage, subject to a first mortgage which was 

assumed by the purchaser, was to place the 
purchaser in the place of the mortgagor in its 
relation to the trustee of the first mortgage, 
with the right to run and operate the road as 
agent of the mortgagor; however, the old corpo- 
ration was not extinguished, but was still in 
existence and liable for damages caused by the 
maladministration of its agent, which liability 
could be enforced against the property which it 
allowed the purchaser to use. James v. Western 
N.C.R.R., 121 N.C. 5238, 28 S.E. 537 (1897). 

Purchaser Takes Rights of Old Com- 
pany. — On the foreclosure of a mortgage given 
by a railroad company, the purchaser takes the 
rights that the company had acquired in rela- 
tion to its right-of-way under its charter. 
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Barker v. Southern R.R., 1387 N.C. 214, 49 S.E. 
115 (1904). 
The legislative purpose is that the prop- 

erty of railroads must be kept in associa- 
tion with their franchises, to preserve value, 

CH. 62. PUBLIC UTILITIES §62-300 

creditors, and to keep railroads in operation for 
the benefit of the public, which was the primary 
object of the legislature in bestowing such cor- 
porate franchises. Bradley v. Ohio R. & C. Ry., 
78 F. 387 (W.D.N.C. 1896). 

to give credit to such corporations, to secure 

§ 62-292. Certificate to be filed with Secretary of State. 

It is the duty of the new corporation provided for by this Article, within one 
month after its organization, to make certificate thereof, under its common 
seal, attested by the signature of its president, specifying the date of the 
organization, the name adopted, the amount of capital stock, and the names of 
its president and directors, and transmit the certificate to the Secretary of 
State, to be filed and recorded in his office. A certified copy of this certificate so 
filed shall be recorded in the office of the clerk of the superior court of the 
county in which is located the principal office of the corporation, and is the 
charter and evidence of the corporate existence of the new corporation. (1901, 
c. 2,8. 108;;Rev;,/8./1241;.CSios/ 1223551955) oF 187178: 2) 1963)c Goran 

§ 62-293. Effect on liens and other rights. 

Nothing contained in this Article in any manner impairs the lien of a prior 
mortgage, or other encumbrance, upon the property or franchises conveyed 
under a sale pursuant to this Article when by the terms of the judgment or 
decree under which the sale was made, or by operation of law, the sale was 
made subject to the lien of any such prior mortgage or other encumbrance. No 
such sale and conveyance or organization of such new corporation in any way 
affects the rights of any person or body politic not a party to the action in which 
the judgment or decree was made, nor of any party except as determined by the 
judgment or decree. When a trustee has been made a party to such action and 
his cestui que trust, for reason satisfactory to the court, has not been made a 
party thereto, the rights and interest of the cestui que trust are concluded by 
the decree. (1901, c. 2, s. 103; Rev., s. 1241;'C.S.,.s. 1224; 1955, c. 1371, s.. 2; 
1963) 0.0) Obese 

8§ 62-294 through 62-299: Reserved for future codification purposes. 

ARTICLE 14. 

Fees and Charges. 

§ 62-300. Particular fees and charges fixed; payment. 

_ (a) The Commission shall receive and collect the following fees and charges 
in accordance with the classification of utilities as provided in rules and 
regulations of the Commission, and no others: 

(1) Twenty-five dollars ($25.00) with each notice of appeal to the Court of 
Appeals or the Supreme Court, and with each notice of application for 
a writ of certiorari. 

(2) With each application for a new certificate for motor carrier rights, the 
fee shall be two hundred fifty dollars ($250.00) when filed by Class 1 
motor carriers, one hundred dollars ($100.00) when filed by Class 2 
motor carriers, and twenty-five dollars ($25.00) when filed by Class 3 
motor carriers, and twenty-five dollars ($25.00) as filing fee for any 
amendment thereto so as to extend or enlarge the scope of operations 
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thereunder, and twenty-five dollars ($25.00) for each broker who 
applies for a brokerage license under the provisions of this Chapter. 

(3) With each application for a general increase in rates, fares and charges 
and for each filing of a tariff which seeks general increases in rates, 
fares and charges, the fee will be five hundred dollars ($500.00) for 
Class A utilities and Class 1 motor carriers, two hundred fifty dollars 
($250.00) for Class B utilities and Class 2 motor carriers, one hundred 
dollars ($100.00) for Class C utilities and twenty-five dollars ($25.00) 
for Class D utilities and Class 3 motor carriers; provided that in the 
case of an application or tariff for a general increase in rates filed by 
a tariff agent for more than one carrier, the applicable fee shall be the 
highest fee prescribed for any motor carrier included in the applica- 
tion or tariff. This fee shall not apply to applications for adjustments 
in particular rates, fares, or charges for the purpose of eliminating 
inequities, preferences or discriminations or to applications to adjust 
rates and charges based solely on the increased cost of fuel used in the 
generation or production of electric power. 

(4) One hundred dollars ($100.00) with each application by motor carrier 
of passengers for the abandonment or permanent or temporary 
discontinuance of transportation service previously authorized in a 
certificate. 

(4a) Repealed by Session Laws 1998-128, s. 10. 
(5) With each application for a certificate of public convenience and 

necessity or for any amendment thereto so as to extend or enlarge the 
scope of operations thereunder, the fee shall be two hundred fifty 
dollars ($250.00) for Class A utilities, one hundred dollars ($100.00) 
for Class B utilities, and twenty-five dollars ($25.00) for Class C and 
D utilities and twenty-five dollars ($25.00) for any other person 

} seeking a certificate of public convenience and necessity. 
(5a) With each application by a bus company for an original certificate of 

authority or for any amendment thereto or to an existing certificate of 
public convenience and necessity so as to extend or enlarge the scope 
ee operations thereunder the fee shall be two hundred fifty dollars 
($250.00). 

(6) With each application for approval of the issuance of securities or for 
the approval of any sale, lease, hypothecation, lien, or other transfer 
of any household goods or operating rights of any carrier or public 
utility over which the Commission has jurisdiction, the fee shall be 
two hundred fifty dollars ($250.00) for Class A utilities and Class 1 
motor carriers, one hundred dollars ($100.00) for Class B utilities and 
Class 2 motor carriers, and twenty-five dollars ($25.00) for Class C 
and D utilities and Class 3 motor carriers; provided, that in the case 
of sales, leases and transfers between two or more carriers or utilities, 
the applicable fee shall be the highest fee prescribed for any party to 
the transaction. 

(7) Ten dollars ($10.00) with each application, petition, or complaint not 
embraced in (2) through (6) of this section, wherein such application, 
petition, or complaint seeks affirmative relief against a carrier or 
public utility over which the Commission has jurisdiction. This fee 
shall not apply to applications for adjustments in particular rates, 
fares or charges for the purpose of eliminating inequities, preferences 
or discriminations; nor shall this fee apply to applications, petitions, 
or complaints made by any county, city or town; nor shall this fee 
apply to applications or petitions made by individuals seeking service 
or relief from a public utility. 

(8) Repealed by Session Laws 1985, c. 454, s. 18. 
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(9) One dollar ($1.00) for each page (8 % x 11 inches) of transcript of 
testimony, but not less than five dollars ($5.00) for any such tran- 
script. 

(10) Twenty cents (20¢) for each page of copies of papers, orders, certifi- 
cates or other records, but not less than one dollar ($1.00) for any such 
order or record, plus five dollars ($5.00) for formal certification of any 
such paper, order or record. 

(11), (12) Repealed by Session Laws 1985, c. 454, s. 18. 
(13) Two hundred fifty dollars ($250.00) with each application for a 

certificate of public convenience and necessity to construct a trans- 
mission line. 

(14) Twenty-five dollars ($25.00) with each filing by a person otherwise 
exempt from Commission regulation under Public Law 103-305 to 
participate in standard transportation practices as set out by the 
Commission. 

(15) One hundred dollars ($100.00) for each application for exemption 
filed by nonprofit and consumer-owned water or sewer utilities 
pursuant to G.S. 62-110.5. 

(b) All witness fees, officers’ fees serving papers, and cost of serving notice by 
publication shall be paid by the party at whose instance or for whose benefit 
such fees and costs are incurred. 

(c) No application, petition, complaint, notice of appeal, notice of application 
for writ of certiorari, or other document or paper, the filing of which requires 
the payment of a fee under this Article, shall be deemed filed until the fees 
herein required shall have been paid to the Commission. 

(d) The fees and charges as set forth in subdivisions (1), (7), (9) and (10) of 
subsection (a) of this section shall not apply to the State of North Carolina or 
to any board, department, commission, institution or other agency of the State; 
and all applications, petitions or complaints submitted by the State of North 
Carolina or any board, department, commission, institution or other agency of 
the State shall be filed without the payment of the fees required by this section. 
All transcripts, papers, orders, certificates, or other records necessary to 
perfect an appeal, or to determine whether an appeal is to be taken, shall be 
furnished without charge to the Attorney General upon his request in cases in 
which the Attorney General appears in the public interest or as representing 
any board, department, commission, institution or other agency of the State. 

(e) The provisions of this section shall apply with respect to the regulation 
of electric membership corporations as provided in G.S. 117-18.1. (1953, c. 825, 
s. 751955, 'c. 64.1957, C1152, sto, 196L, Cc. 479: ss. 294-1903. co Lop. meee 
1967)-C. 1039; COLL90 so 7 #909, Chie bse ely Ic. YOO. Se) bot Cea ee 
11977, c. 100371977, 2nd sess.. C..129; 8.52; 1979) t 192. 1080. c oll sealed 
C404, 68.18, T9"c 676" 6. 241991. Goo, S42, 1990 o20 eso oo me 
1997-437, s. 3; 1998-128, s. 10; 1999-180, s. 6.) 

Editor’s Note. — Session Laws 1999-180, s. ities the Commission has conducted pursuant 
7 provides that four years after this act (S.L. to the provisions of this act. The report shall 
1999-180) becomes law (June 16, 1999), the contain the Utilities Commission’s recommen- 
Utilities Commission shall report to the Joint dations, if any, with regard to any action to be 
Legislative Utility Review Committee on activ- taken by the General Assembly. 

CASE NOTES 

Cited in State ex rel. Utils. Comm’n v. Rail 
Common Carriers, 42 N.C. App. 314, 256 
S.E.2d 508 (1979). 
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§ 62-301: Repealed by Session Laws 1989, c. 787, s. 2. 

§ 62-302. Regulatory fee. 

(a) Fee Imposed. — It is the policy of the State of North Carolina to provide 
fair regulation of public utilities in the interest of the public, as provided in 
G.S. 62-2. The cost of regulating public utilities is a burden incident to the 
privilege of operating as a public utility. Therefore, for the purpose of defraying 
the cost of regulating public utilities, every public utility subject to the 
jurisdiction of the Commission shall pay a quarterly regulatory fee, in addition 
to all other fees and taxes, as provided in this section. The fees collected shall 
be used only to pay the expenses of the Commission and the Public Staff in 
regulating public utilities in the interest of the public. 

It is also the policy of the State to provide limited oversight of certain electric 
membership corporations as provided in G.S. 62-53. Therefore, for the purpose 
of defraying the cost of providing the oversight authorized by G.S. 62-53 and 
G.S. 117-18.1, each fiscal year each electric membership corporation whose 
principal purpose is to furnish or cause to be furnished bulk electric supplies 
at wholesale as provided in G.S. 117-16 shall pay an annual fee as provided in 
this section. 

(b) Public Utility Rate. — 
(1) Repealed by Session Laws 2000, c. 140, s. 56, effective July 21, 2000. 
(2) The public utility regulatory fee for each fiscal year shall be the 

greater of (i) a percentage rate, established by the General Assembly, 
of each public utility’s North Carolina jurisdictional revenues for each 
quarter or (i1) six dollars and twenty-five cents ($6.25) each quarter. 
When the Commission prepares its budget request for the upcoming 

fiscal year, the Commission shall propose a percentage rate of the 
public utility regulatory fee. For fiscal years beginning in an odd- 
numbered year, that proposed rate shall be included in the budget 
message the Governor submits to the General Assembly pursuant to 
G.S. 143-11. For fiscal years beginning in an even-numbered year, 
that proposed rate shall be included in a special budget message the 
Governor shall submit to the General Assembly. The General Assem- 
ey shall set the percentage rate of the public utility regulatory fee by 
aw. 
The percentage rate may not exceed the amount necessary to 

generate funds sufficient to defray the estimated cost of the operations 
of the Commission and the Public Staff for the upcoming fiscal year, 
including a reasonable margin for a reserve fund. The amount of the 
reserve may not exceed the estimated cost of operating the Commis- 
sion and the Public Staff for the upcoming fiscal year. In calculating 
the amount of the reserve, the General Assembly shall consider all 
relevant factors that may affect the cost of operating the Commission 
or the Public Staff or a possible unanticipated increase or decrease in 
North Carolina jurisdictional revenues. 

(3) If the Commission, the Public Staff, or both experience a revenue — 
shortfall, the Commission shall implement a temporary public utility 
regulatory fee surcharge to avert the deficiency that would otherwise 
occur. In no event may the total percentage rate of the public utility 
regulatory fee plus any surcharge established by the Commission 
exceed twenty-five hundredths percent (0.25%). 

(4) As used in this section, the term “North Carolina jurisdictional 
revenues” means all revenues derived or realized from intrastate 
tariffs, rates, and charges approved or allowed by the Commission or 
collected pursuant to Commission order or rule, but not including 
tap-on fees or any other form of contributions in aid of construction. 
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(b1) Electric Membership Corporation Rate. — The electric membership 
corporation regulatory fee for each fiscal year shall be a dollar amount as 
established by the General Assembly by law. 
When the Commission prepares its budget request for the upcoming fiscal 

year, the Commission shall propose the amount of the electric membership 
corporation regulatory fee. For fiscal years beginning in an odd-numbered 
year, the proposed amount shall be included in the budget message the 
Governor submits to the General Assembly pursuant to G.S. 143-11. For fiscal 
years beginning in an even-numbered year, the proposed amount shall be 
included in a special budget message the Governor shall submit to the General 
Assembly. 

The amount of the electric membership corporation regulatory fee proposed 
by the Commission may not exceed the amount necessary to defray the 
estimated cost of the operations of the Commission and the Public Staff for the 
regulation of the electric membership corporations in the upcoming fiscal year, 
including a reasonable margin for a reserve fund. The amount of the reserve 
may not exceed the estimated cost of the Commission and the Public Staff for 
the regulation of the electric membership corporations for the upcoming fiscal 
year. 

(c) When Due. — The electric membership corporation regulatory fee 
imposed under this section shall be paid in quarterly installments. The fee is 
due and payable to the Commission on or before the 15th day of the second 
month following the end of each quarter. 

The public utility regulatory fee imposed under this section is due and 
payable to the Commission on or before the 15th day of the second month 
following the end of each quarter. Every public utility subject to the public 
utility regulatory fee shall, on or before the date the fee is due for each quarter, 
prepare and render a report on a form prescribed by the Commission. The 
report shall state the public utility’s total North Carolina jurisdictional 
revenues for the preceding quarter and shall be accompanied by any support- 
ing documentation that the Commission may by rule require. Receipts shall be 
reported on an accrual basis. 

If a public utility’s report for the first quarter of any fiscal year shows that 
application of the percentage rate would yield a quarterly fee of twenty-five 
dollars ($25.00) or less, the public utility shall pay an estimated fee for the 
entire fiscal year in the amount of twenty-five dollars ($25.00). If, after 
payment of the estimated fee, the public utility’s subsequent returns show that 
application of the percentage rate would yield quarterly fees that total more 
than twenty-five dollars ($25.00) for the entire fiscal year, the public utility 
shall pay the cumulative amount of the fee resulting from application of the 
percentage rate, to the extent it exceeds the amount of fees, other than any 
surcharge, previously paid. 

(d) Use of Proceeds. — A special fund in the office of State Treasurer, the 
Utilities Commission and Public Staff Fund, is created. The fees collected 
pursuant to this section and all other funds received by the Commission or the 
Public Staff, except for the clear proceeds of civil penalties collected pursuant 
to G.S. 62-50(d) and the clear proceeds of funds forfeited pursuant to G.S. 
62-310(a), shall be deposited in the Utilities Commission and Public Staff 
Fund. The Fund shall be placed in an interest bearing account and any interest 
or other income derived from the Fund shall be credited to the Fund. Moneys 
in the Fund shall only be spent pursuant to appropriation by the General 
Assembly. 

The Utilities Commission and Public Staff Fund shall be subject to the 
provisions of the Executive Budget Act except that no unexpended surplus of 
the Fund shall revert to the General Fund. All funds credited to the Utilities 
Commission and Public Staff Fund shall be used only to pay the expenses of 
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the Commission and the Public Staff in regulating public utilities in the 
interest of the public as provided by this Chapter and in regulating electric 
membership corporations as provided in G.S. 117-18.1. 

The clear proceeds of civil penalties collected pursuant to G.S. 62-50(d) and 
the clear proceeds of funds forfeited pursuant to G.S. 62-310(a) shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
115C-457.2. (1989, c. 787, s. 1; 1998-215, s. 126; 1999-180, s. 5; 2000-140, s. 56.) 

Editor’s Note. — Session Laws 1997-483, s. 
10.1, effective July 1, 1997, as amended by 
1999-395, s. 6.1, effective retroactively to June 
30, 1999, and Session Laws 2000-67, s. 14.10, 
effective July 1, 2000, provides: “Notwithstand- 
ing G.S. 62-302(d), for the Study Commission 
on the Future of Electric Service in North 
Carolina, established in S.L. 1997-40, as 

amended by S.L. 1999-122, all expenses in- 
curred through June 30, 2006, shall be reim- 
bursed from funds in the Utilities Commission 
and Public Staff Fund. There is allocated ini- 
tially one hundred thousand dollars ($100,000) 

from the Utilities Commission and Public Staff 
Fund to the General Assembly for the purpose 
of enabling the Study Commission on the Fu- 
ture of Electric Service in North Carolina to 
organize and begin its work. Upon the certifi- 
cation of the need for additional funds by the 
cochairs of the Study Commission on the Fu- 
ture of Electric Service in North Carolina for 
the work of the Commission, the Utilities Com- 

mission shall transfer the additional funds 
from the Utilities Commission and Public Staff 
Fund to the General Assembly for that pur- 
pose.” . 

Session Laws 1997-483, s. 17.1, provides: 
“Except as otherwise specifically provided, this 
act becomes effective July 1, 1997. Ifa study is 
authorized both in this act and the Current 
Operations Appropriations Act of 1997 [Session 
Laws 1997-443], the study shall be imple- 
mented in accordance with the Current Opera- 
tions Appropriations Act of 1997 as ratified.” 

Session Laws 1997-483, s. 1, provides: “This 

act shall be known as “The Studies Act of 
LOOT: 7s 

Session Laws 1999-180, s. 7 provides that 
four years after this act (S.L. 1999-180) be- 
comes law (June 16, 1999), the Utilities Com- 
mission shall report to the Joint Legislative 
Utility Review Committee on activities the 
Commission has conducted pursuant to the 
provisions of this act. The report shall contain 
the Utilities Commission’s recommendations, if 
any, with regard to any action to be taken by 
the General Assembly. 

Session Laws 1999-395, s. 1, provides that 
1999-395 shall be known as “The Studies Act of 
Mos sie 

Session Laws 2000-67, s. 1.1, provides: “This 
act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.” 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-109, s. 1, effective July 1, 
2000, provides that the percentage rate to be 
used in calculating the public utility regulatory 
fee under § 62-302(b)(2) is nine-hundredths 
percent (0.09%) for each public utility’s North 
Carolina jurisdictional revenues earned during 
each quarter beginning on or after July 1, 2000. 

For prior similar provisions regarding the 
percentage rate to be used in calculating the 
public utility regulatory fee, see Session Laws 
1989, c. 937, s. 1, Session Laws 1991, c. 689, s. 

143, Session Laws 1991 (Reg. Sess., 1992), c. 
811, s. 8, Session Laws 1993, c. 320, s. 1, 

Session Laws 1998 (Reg. Sess., 1994), c 664, s. 

2, Session Laws 1995, c. 178, s. 2(a), Session 

Laws 1995 (Reg. Sess., 1996), c. 670, s. 2, 

Session Laws 1997-475, s. 3.1, Session Laws 

1998-212, s. 29A.8, and Session Laws 1999-413, 

5. ‘ke 

Session Laws 2000-109, s. 2, effective July 1, 

2000, imposes an annual fee on the North 
Carolina Electric Membership Corporation un- 
der § 62-302(b1) for fiscal year 2000-2001 of 

$200,000. 
For prior similar provisions regarding the 

annual fee imposed on the North Carolina 
Electric Membership Corporation, see Session 

Laws 1999-413, s. 2. 

Session Laws 2001-427, ss. 2(a) and (b), ef- 

fective July 1, 2001, provide: “(a) The percent- 
age rate to be used in calculating the public 
utility regulatory fee under G.S. 62-302(b)(2) is 
one-tenth percent (0.1%) for each public utili- 
tys North Carolina jurisdictional revenues 
earned during each quarter that begins on or 
after July 1, 2001. 

“(b) The electric membership corporation reg- 
ulatory fee imposed under G.S. 62-302(b1) for 
the 2001-2002 fiscal year is two hundred thou- 
sand dollars ($200,000).” 

Effect of Amendments. — Session Laws 
2000-140, s. 56, effective July 21, 2000, added 
the last sentence in the second paragraph in 
subsection (a); repealed subdivision (b)(1), per- 
taining to the regulatory fee for the 1989-90 
fiscal year; in subdivision (b)(2), substituted 
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“The public utility regulatory fee for each fiscal 
year” for “For fiscal years beginning on or after 
July 1, 1990, the regulatory fee” in the first 
paragraph and inserted “public utility” twice in 
the second paragraph; inserted “public utility” 
twice in subdivision (b)(3); in subsection (b1), 
rewrote the first paragraph, inserted “electric 
membership corporation” in the second and 
third paragraphs, and deleted the former last 

CH. 62. PUBLIC UTILITIES §62-310 

sentence in the third paragraph, relating to the 
assessment of the fee; in subsection (c), added 
the present first paragraph, and in the second 
paragraph, inserted “public utility” twice and 
deleted “except the fee imposed by subsection 
(b1) of this section” following “under this sec- 
tion” in the first sentence. 
Legal Periodicals. — For 1997 legislative 

survey, see 20 Campbell L. Rev. 481. 

OPINIONS OF ATTORNEY GENERAL 

The Department of Correction, as a 
State agency, is not a public utility as 
defined by § 62-3(23) and is not subject to the 

Attorney General to LaVee Hamer, General 
Counsel, North Carolina Department of Correc- 
tion, __ N.C.A.G. __ (October 17, 1994). 

fee requirements of this section. See Opinion of 

$$ 62-303 through 62-309: Reserved for future codification purposes. 

ARTICLE 15. 

Penalties and Actions. 

§ 62-310. Public utility violating any provision of Chapter, 
rules or orders; penalty; enforcement by in- 
junction. | 

(a) Any public utility which violates any of the provisions of this Chapter or 
refuses to conform to or obey any rule, order or regulation of the Commission 
shall, in addition to the other penalties prescribed in this Chapter forfeit and 
pay asum up to one thousand dollars ($1,000) for each offense, to be recovered 
in an action to be instituted in the Superior Court of Wake County, in the name 
of the State of North Carolina on the relation of the Utilities Commission; and 
each day such public utility continues to violate any provision of this Chapter 
or continues to refuse to obey or perform any rule, order or regulation 
prescribed by the Commission shall be a separate offense. 

(b) If any person or corporation shall furnish water or sewer utility service 
in violation of any provision of this Chapter applicable to water or sewer 
utilities, except as to the reasonableness of rates or charges and the discrim- 
inatory character thereof, or shall provide such service in violation of any rule, 
regulation or order of the Commission, the Commission shall apply to a 
superior court judge who has jurisdiction pursuant to G.S. 7A-47.1 or 7A-48 in 
the district or set of districts as defined in G.S. 7A-41.1 in which the person or 
corporation so operates, for the enforcement of any provision of this Chapter or 
of any rule, regulation or order of the Commission. The court shall have 
jurisdiction to enforce obedience to this Chapter or to any rule, regulation or 
order of the Commission by appropriate writ, order or other process restrain- 
ing such person, corporation, or their representatives from further violation of 
this Chapter or of any rule, regulation or order of the Commission. (1899, c. 
164, s. 23; Rev., s. 1087; C.S., s. 1106; 1933, c. 134, s. 8: e. 307, ss. 36, 37; 1941, 
c. 97; 1963, c. 1165, s. 1; 1973, c. 1073; 1987 (Reg. Sess., 1988), c. 1037, s. 96.) 

CASE NOTES 

Action Ex Contractu. — It would seem penalty for a statutory violation is an action ex 
that an action against a railroad company fora contractu for breach of an implied contract to 
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perform a statutory duty. State ex rel. Carter v. 
Wilmington & W.R.R., 126 N.C. 437, 36 S.E. 14 
(1900). 
Construction of Penal Statute. — The 

rule that a penal statute must be strictly con- 
strued means no more than that the court, in 

ascertaining the meaning of such a statute, 
cannot go beyond the plain meaning of the 
words and phraseology employed in search of 
an intention not certainly implied by them, and 
when there is reasonable doubt as to the mean- 

ART. 15. PENALTIES AND ACTIONS §62-313 

ing of the words used in the statute, the court 
will not give them such an interpretation as to 
impose the penalty, nor will the purpose of the 
statute be extended by implication, so as to 
embrace cases not clearly within its meaning. 
Hines & Battle v. Wilmington & W.R.R., 95 N.C. 
434 (1886). 

Cited in State ex rel. Utils. Comm’n v. 
United Tank Lines, 34 N.C. App. 5438, 239 
S.E.2d 266 (1977). 

§ 62-311. Willful acts of employees deemed those of public 
utility. 

The willful act of any officer, agent, or employee of a public utility, acting 
within the scope of his official duties of employment, shall, for the purpose of 
this Article, be deemed to be the willful act of the utility. (1933, c. 307, s. 29; 
$9637 607165) '5. 1.) 

§ 62-312. Actions to recover penalties. 

Except as otherwise provided in this Chapter, an action for the recovery of 
any penalty under this Chapter shall be instituted in Wake County, and shall 
be instituted in the name of the State of North Carolina on the relation of the 
Utilities Commission against the person incurring such penalty; or whenever 
such action is upon the complaint of any injured person, it shall be instituted 
in the name of the State of North Carolina on the relation of the Utilities 
Commission upon the complaint of such injured person against the person 
incurring such penalty. Such action may be instituted and prosecuted by the 
Attorney General, the district attorney of the Wake County Superior Court, or 
the injured person. The procedure in such actions, the right of appeal and the 
rules regulating appeals shall be the same as provided by law in other civil 
actions. (Code, s. 1976; 1885, c. 221; 1899, c. 164, ss. 8, 15; Rev., ss. 1092, 1118, 
2647; C.S., ss. 1062, 1111, 3415; 1933, c. 134, s. 8; c. 307, s. 30; 1941, c. 97; 1963, 
Griieiven tinlOr3, c. 47, 8)2:) 

Cross References. — As to venue of actions 

against railroads, see § 1-81. 

CASE NOTES 

The penalty prescribed by § 62-200 for 
failure to transport within a reasonable time is 
given directly to the party aggrieved, and an 
action therefor is not required to be brought in 
the name of the State. Robertson v. Atlantic 
C.L.R.R., 148 N.C. 323, 62 S.E. 413 (1908). 
As to duty of Attorney General under 

former statute, see Southern Ry. v. McNeill, 
155 F. 756 (E.D.N.C. 1907). 

Plan requiring compensation to local 
exchange companies for lost revenues 
during transition period did not impose a 
“penalty” or constitute money damages, and 
could more appropriately be considered as a 
prerequisite to receiving a certificate. State ex 
rel. Utils. Comm’n v. Southern Bell Tel. & Tel. 
Co., 88 N.C. App. 153, 363 S.E.2d 73 (1987). 

§ 62-313. Refusal to permit Commission to inspect records 
made misdemeanor. 

Any public utility, its officers or agents in charge thereof, that fails or refuses 
upon the written demand of the Commission, or a majority of said Commission, 
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and under the seal of the Commission, to permit the Commission, its 
authorized representatives or employees to examine and inspect its books, 
records, accounts and documents, or its plant, property, or facilities, as 
provided for by law, shall be guilty of a Class 3 misdemeanor. Each day of such 
failure or refusal shall constitute a separate offense and each such offense shall 
be punishable only by a fine of not less than five hundred dollars ($500.00) and 
not more than five thousand dollars ($5,000). (1963, c. 1165, s. 1; 1993, c. 539, 
s. 483; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 62-314. Violating rules, with injury to others. 

If any public utility doing business in this State by its agents or employees 
shall be guilty of the violation of the rules and regulations provided and 
prescribed by the Commission, and if after due notice of such violation given to 
the principal officer thereof, if residing in the State, or, if not, to the manager 
or superintendent or secretary or treasurer if residing in the State, or, if not, 
then to any local agent thereof, ample and full recompense for the wrong or 
injury done thereby to any person as may be directed by the Commission shall 
not be made within 30 days from the time of such notice, such public utility 
shall incur a penalty for each offense of five hundred dollars ($500.00). (1899, 
c, 164, s: 15; Rev.,.s. 1086: CS) "sels; [9SShc, 18478.°6;" 194 bes ST 196 
L165 .cea la) 

CASE NOTES 

Validity. — A statute giving authority to the 
Commission to proceed in the courts to enforce 
the penalties prescribed for failure of any rail- 
road company to make full and ample recom- 
pense for the violation of rules and regulations, 
after notice, is valid without providing in detail 
the methods of procedure. Atlantic Express Co. 
v. Wilmington & W.R.R., 111 N.C. 463, 16 S.E. 
393 (1892). 
Duty of Commission to Enforce Rules 

and Orders. — While the Commission has no 
power to render a judgment for the payment of 
money, etc., it is its duty to enforce its rules and 
orders. State ex rel. N.C. Corp. Comm’n v. 
Southern Ry., 147 N.C. 483, 61 S.E. 271 (1908). 

Right to Investigate Complaint. — The 
Commission had the undoubted right and it 
was eminently proper for it to institute an 
inquiry and inform itself as to whether a com- 
plaint was grounded in truth. The Commission 
was not required to institute an action for the 
penalty simply because a citizen feeling himself 
aggrieved had made a complaint before it. It did 
have the right to investigate the matter for 
itself, but the end of such investigation was 
simply to afford it information and enable it to 
act intelligently in determining whether it 
would sue for the penalty given by the statute. 
State ex rel. N.C. Corp. Comm’n v. Southern 
Ry., 147 N.C. 483, 61 S.E. 271 (1908). 

§ 62-315. Failure to make report; obstructing Commis- 
sion. 

Every officer, agent or employee of any public utility, who shall willfully 
neglect or refuse to make and furnish any report required by the Commission 
for the purposes of this Chapter, or who shall willfully or unlawfully hinder, 
delay or obstruct the Commission in the discharge of the duties hereby 
imposed upon it, shall forfeit and pay five hundred dollars ($500.00) for each 
offense, to be recovered in an action in the name of the State. A delay of 10 days 
to make and furnish such report shall raise the presumption that the same was 
willful. (1899, c. 164, s. 18; Rev., s. 1089; C.S., s. 1108; 1933, c. 134, s. 8; 1941, 
c. 97; 1963, c. 1165, s. 1.) 

CASE NOTES 

Under Code of 1883, s. 1960, which pro- 
vided a similar penalty against corporations 

for failure to make returns into court, the 

penalty could only be recovered in an action 
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brought by the State. A private relator could 
not maintain the action. State ex rel. Hodge v. 

ART. 15. PENALTIES AND ACTIONS §62-321 

Marietta & N.G.R.R., 108 N.C. 24, 12 S.E. 1041 
(1891). 

§ 62-316. Disclosure of information by employee of Com- 
mission unlawful. 

It shall be unlawful for any agent or employees of the Commission knowingly 
and willfully to divulge any fact or information which may come to his 
knowledge during the course of any examination or inspection made under 
authority of this Chapter, except as he may be directed by the Commission or 
by a court or judge thereof. (1947, c. 1008, s. 30; 1949, c. 1132, s. 30; 1953, c. 
1140, 's.,.4;:1957, c. 1152, s. 16; 1961, c. 472, ss. 8, 11; 1963, c. 1165, s. 1; 1971, 
C36, Sy.) 

§ 62-317. Remedies for injuries cumulative. 

The remedies given by this Chapter to persons injured shall be regarded as 
cumulative to the remedies otherwise provided by law against public utilities. 
(1899, c. 164, s. 26; Rev., s. 1093; C.S., s. 1112; 1963, c. 1165, s. 1.) 

§ 62-318. Allowing or accepting rebates a misdemeanor. 

If any person shall participate in illegally pooling freights or shall directly or 
indirectly allow or accept rebates on freights, he shall be guilty of a Class 1 
misdemeanor. (1879, c. 237, s. 2; Code, s. 1968; Rev., s. 3762; C.S., s. 3520; 1963, 
Gretoo. ol 1993, c. 539, s. 484; 1994, Ex. Sess., c. 24, s: 14(c).) 

§ 62-319. Riding on train unlawfully; venue. 

If any person, with the intention of being transported free in violation of law, 
rides or attempts to ride on top of any car, coach, engine or tender, on any 
railroad in this State, or on the drawheads between cars, or under cars, on 
truss rods, or trucks, or in any freight car, or on a platform of any baggage car, 
express car or mail car on any train, he shall be guilty of a Class 3 
misdemeanor. Any person charged with a violation of this section may be tried 
in any county in this State through which such train may pass carrying such 
person, or in any county in which such violation may have occurred or may be 
discovered. (1899, c. 625; 1905, c. 32; Rev., s. 3748; C.S., s. 3508; 1963, c. 1165, 
Sy 15°1993) ch 539, s. 485; 1994, Ex. Sess., c. 24, s. 14(c).) 

CASE NOTES 

Effect on Liability of Insurance Com- 
pany. — A policy of accident insurance that 
excepts from the company’s full liability “sick- 
ness due to immorality or the violation of law” 
did not of itself exclude such liability for an 
injury caused by the plaintiff’s stealing a ride 

on a railway train, made a misdemeanor by 
statute, unless the plaintiff’s act was so reck- 
less as to withdraw it from the class of acci- 
dents covered by the policy. Poole v. Imperial 
Mut. Life & Health Ins. Co., 188 N.C. 468, 125 
S.E. 8 (1924). 

§ 62-320: Repealed by Session Laws 1995, c. 523, s. 30. 

§ 62-321. Penalty for nondelivery of intrastate telegraph 
message. 

Any telegraph company doing business in this State that shall fail to 
transmit and deliver any intrastate message within a reasonable time shall 
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forfeit and pay to anyone who may sue for same a penalty of twenty-five dollars 
($25.00). Such penalty shall be in addition to any right of action that any 
person may have for the recovery of damages. Proof of the sending of any 
message from one point in this State to another point in this State shall be 
prima facie evidence that it is an intrastate message. (1919, c. 175; C.S., s. 
1704; 1968, c. 1165, s. 1.) 

CASE NOTES 

Transmission of a message through two _ tocross the territory of another state in order to 
states is interstate commerce as a matter of — reach the final point. Western Union Tel. Co. v. 
fact. The fact must be tested by the actual Speight, 254 U.S. 17, 41S. Ct. 11, 65 L. Ed. 104 
transmission, not by whether it was necessary (1920). 

§ 62-322. Unauthorized manufacture or sale of switch- 
lock keys a misdemeanor. 

It shall be unlawful for any person to make, manufacture, sell or give away 
to any other person any duplicate key to any lock used by any railroad 
company in this State on its switches or switch tracks, except upon the written 
order of that officer of such railroad company whose duty it is to distribute and 
issue switch-lock keys to the employees of such railroad company. Any person 
violating the provisions of this section shall be guilty of a Class 1 misdemeanor. 
(1909, c. 795; C.S., s. 3477; 1963, c. 1165, s. 1; 1998, c. 539, s. 487; 1994, Ex. 
Sess., c. 24, s. 14(c).) 

§ 62-323. Willful injury to property of public utility a 
misdemeanor. 

If any person shall willfully do or cause to be done any act or acts whatever 
whereby any building, construction or work of any public utility, or any engine, 
machine or structure or any matter or thing appertaining to the same shall be | 
stopped, obstructed, impaired, weakened, injured or destroyed, he shall be 
guilty of a Class 1 misdemeanor. (1871-2, c. 138, s. 39; Code, s. 1974; Rev., s. 
Uh ft f 3478; 1963, c. 1165, s. 1; 1993, c. 539, s. 488; 1994, Ex. Sess., c. 

Se, FAC): 

Cross References. — As to injury to prop- 
erty of railroads and other carriers, see §§ 14- 
278, 14-279. 

§ 62-324. Disclosure of information as to shipments un- 
lawful. 

(a) It shall be unlawful for any common carrier engaged in intrastate 
commerce or any officer, receiver, trustee, lessee, agent, or employee of such 
carrier, or for any other person authorized by such carrier, to receive informa- 
tion, knowingly to disclose to, or permit to be acquired by any person other 
than the shipper or consignee without the consent of such shipper or consignee, 
any information concerning the nature, kind, quantity, destination, consignee, 
or routing of any property tendered or delivered to such common carrier for 
such transportation, which information may be used to the detriment or 
prejudice of such shipper or consignee, or which may improperly disclose his 
business transactions to a competitor; and it shall also be unlawful for any 
person to solicit or knowingly receive any such information which may be so 
used. 
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(b) Nothing in this section shall be construed to prevent the giving of such 
information in response to any legal process issued under the authority of any 
court, or any officer or agent of the State or of the government of the United 
States, in the exercise of his power, or to any officer or other duly authorized 
person seeking such information for the prosecution of persons charged with or 
suspected of crimes or to another carrier, or its duly authorized agent, for the 
purpose of adjusting mutual traffic accounts in the ordinary course of business 
of such carriers. (1947, c. 1008, s. 30; 1961, c. 472, s. 8; 1963, c. 1165, s. 1.) 

§ 62-325. Unlawful motor carrier operations. 

(a) Any person, whether carrier, passenger, shipper, consignee, or any 
officer, employee, agent, or representative thereof, who shall knowingly offer, 
grant, or give or solicit, accept, or receive any rebate, concession, or discrimi- 
nation in violation of any provision of this Chapter, or who by means of any 
false statement or representation, or by the use of any false or fictitious bill, 
bill of lading, receipt, voucher, roll, account, claim, certificate, affidavit, 
deposition, lease, or bill of sale, or by any other means or device, shall 
knowingly and willfully by any such means or otherwise fraudulently seek to 
evade or defeat regulations as in this Chapter provided for motor carriers, 
shall be deemed guilty of a Class 3 misdemeanor and upon conviction thereof 
only be fined not more than five hundred dollars ($500.00) for the first offense 
and not more than two thousand dollars ($2,000) for any subsequent offense. 

(b) Any motor carrier, or other person, or any officer, agent, employee, or 
representative thereof, who shall willfully fail or refuse to make a report to the 
Commission as required by this Article, or other applicable law, or to make 
specific and full, true, and correct answer to any question within 30 days from 
the time it is lawfully required by the Commission so to do, or to keep accounts, 
records, and memoranda in the form and manner prescribed by the Commis- 
sion, or shall knowingly and willfully falsify, destroy, mutilate, or alter any 
such report, account, record, or memorandum, or shall knowingly and willfully 
neglect or fail to make true and correct entries in such accounts, records, or 
memoranda of all facts and transactions appertaining to the business of the 
carrier, or person required under this Article to keep the same, or shall 
knowingly and willfully keep any accounts, records, or memoranda contrary to 
the rules, regulations, or orders of the Commission with respect thereto, shall 
be deemed guilty of a Class 3 misdemeanor and upon conviction thereof only be 
subject for each offense to a fine of not more than five thousand dollars 
($5,000). As used in this subsection the words “kept” and “keep” shall be 
construed to mean made, prepared, or compiled, as well as retained. It shall be 
the duty of the Commission to prescribe and enforce such general rules and 
regulations as it may deem necessary to compel all motor carriers to keep 
accurate records of all revenue received by them to the end that any tax levied 
and assessed by the State of North Carolina upon revenues may be collected. 
Any agent or employee of a motor carrier who shall willfully and knowingly 
make a false report or record of fares, charges, or other revenue received by a 
carrier or collected in its behalf shall be guilty of a Class 1 misdemeanor. 

(c) Any person who, at any bus terminal, solicits or otherwise attempts to 
induce any person to use some form of transportation for compensation other 
than that lawfully using said terminal premises by contract with the terminal 
operator or by valid order of the Commission shall be guilty of a Class 3 
misdemeanor. (1947, c. 1008, s. 30; 1949, c. 1132, s. 30; 1953, c. 1140, s. 4; 1957, 
Cal ines: 16:19615¢c.4.7208s.8. 1119638. ¢..1165,.Si1;,1993,.c.599..8. 489-1994 
Ex. Sess., c. 24, s. 14(c).) 
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§ 62-326. Furnishing false information to the Commission; 
withholding information from the Commis- 
sion. 

(a) Every person, firm or corporation operating under the jurisdiction of the 
Utilities Commission or who is required by law to file reports with the 
Commission who shall knowingly or willfully file or give false information to 
the Utilities Commission in any report, reply, response, or other statement or 
document furnished to the Commission shall be guilty of a Class 1 misde- 
meanor. 

(b) Every person, firm, or corporation operating under the jurisdiction of the 
Utilities Commission or who is required by law to file reports with the 
Commission who shall willfully withhold clearly specified and reasonably 
obtainable information from the Commission in any report, response, reply or 
statement filed with the Commission in the performance of the duties of the 
Commission or who shall fail or refuse to file any report, response, reply or 
statement required by the Commission in the performance of the duties of the 
Commission shall be guilty of a Class 1 misdemeanor. (1969, c. 765, s. 1; 1998, 
c. 539, s. 490; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 62-327. Gifts to members of Commission, Commission 
employees, or public staff. 

It shall be unlawful for any officer, agent, employee, or attorney of any public 
utility or any public utility holding company, subsidiary, or affiliated company, 
to knowingly offer or make to any member of the Commission, Commission 
staff, or public staff, any gift of money, property, or anything of value. It shall 
be unlawful for any member of the Commission, Commission staff, or public 
staff to knowingly accept any gift of money, property, or anything of value from 
any officer, agent, employee, or attorney of any public utility or any public 
utility holding company, subsidiary, or affiliated company; provided, however, 
that it shall not be unlawful for members of the Commission, Commission 
staff, or public staff to attend public breakfasts, lunches, dinners, or banquets 
sponsored by such entities. Any person violating this section shall be guilty of 
a Class 3 misdemeanor and may only be fined in the discretion of the court; 
provided, further, that any member of the Commission staff, or member of the 
public staff violating this section shall also be subject to dismissal for cause. 
(1977, c. 468, s. 16; 1993, c. 539, s. 491; 1994, Ex. Sess., c. 24, s. 14(c).) 

§§ 62-328 through 62-332: Reserved for future codification. 

ARTICLE 16. 

Security Provisions. 

§ 62-333. Screening employment applications. 

The Chief Personnel Officer or his designee of any public utility franchised 
to do business in North Carolina shall be permitted to obtain from the State 
Bureau of Investigation a confidential copy of criminal history record informa- 
tion for screening an applicant for employment with or an employee of a utility 
or utility contractor where the employment or job to be performed falls within 
a class or category of positions certified by the North Carolina Utilities 
Commission as permitting or requiring access to nuclear power facilities or 
access to or control over nuclear material. 
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The State Bureau of Investigation shall charge a reasonable fee to defray the 
administrative costs of providing criminal history record information for 
purposes of employment application screening. The State Bureau of Investi- 
gation is authorized to retain fees charged pursuant to this section and to 
expend those fees in accordance with the Executive Budget Act for the purpose 
of discharging its duties under this section. (1979, c. 796; 1979, 2nd Sess., c. 
L2122-s:510:) 
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Chapter 62A. 

Public Safety Telephone Service and Wireless Telephone 
Service. 

Article 1. Article 2. 

Public Safety Telephone Service. Wireless Telephone Service. 

Sec. Sec. 
62A-1. Short title. 62A-21. Definitions. 
62A-2. Legislative purposes. 62A-22. Wireless 911 Board. 
62A-3. Definitions. 62A-23. Amount of service charge. 
62A-4. 911 charges. 62A-24. Management of funds. 
62A-5. Payment and collection of charges. 62A-25. Use of funds. 
62A-6. Administration. 62A-26. Administrative fee. 
62A-7. Emergency Telephone System Fund. 62A-27. Provision of services. 
62A-8. Payments from Fund. 62A-28. Audit. 
62A-9. Telephone records. 62A-29. Customer records. 
62A-10. Limitation of liability. 62A-30. Proprietary information. 
62A-11. Persons outside county. 62A-31. Limitation of liability. 
62A-12. Misuse of 911 system; penalty. 62A-32. Misuse of wireless 911 system; pen- 
62A-13 through 62A-20. [Reserved.] alty. 

ARTICLE 1. 

Public Safety Telephone Service. 

§ 62A-1. Short title. 

This Article shall be known as the “Public Safety Telephone Act”. (1989, c. 
587, s. 1.) 

Editor’s Note. — Session Laws 1998-158,s. ter” have been changed to “Article”. Further- 
1, enacted a new Chapter, designated as Chap- more, sections 62A-1 through 62A-12 were des- 
ter 62B. That Chapter was redesignated as ignated as Article 1 of this Chapter, and 
Article 2 of Chapter 62A at the direction of the references to “Chapter” were changed to “Arti- 
Revisor of Statutes; thus, references to “Chap- cle,” at the direction of the Revisor of Statutes. 

§ 62A-2. Legislative purposes. 

The General Assembly declares it to be in the public interest to provide a toll 
free number through which an individual in this State can gain rapid, direct 
access to public safety aid. The number shall be provided with the objective of 
reducing response time to situations requiring law enforcement, fire, medical, 
rescue, or other public safety service. (1989, c. 587, s. 1.) 

CASE NOTES 

No Private Cause of Action. — This sec- provision for a private cause of action. Lovelace 
tion sets out the legislative purpose for the _ v. City of Shelby, 133 N.C. App. 408, 515 S.E.2d 
Public Safety Telephone Act, and contains no 722 (1999). 

§ 62A-3. Definitions. 

As used in this Article: 
(1) “911 system” or “911 service” means an emergency telephone system 

that provides the user of the public telephone system the ability to 
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reach a public safety answering point by dialing the digits 911. The 
term 911 system or 911 service also includes “Enhanced 911 service”, 
which means an emergency telephone system that provides the user 
of the public telephone system with 911 service and, in addition, 
directs 911 calls to appropriate public safety answering points by 
selective routing based on the geographical location from which the 
call originated and provides the capability for automatic number 
identification and automatic location identification features. 

(2) “911 charge” means a contribution to the local government for the 911 
service start-up equipment costs, subscriber notification costs, ad- 
dressing costs, billing costs, and nonrecurring and recurring installa- 
tion, maintenance, service, and network charges of a service supplier 
providing 911 service pursuant to this Article. 

(3) “Addressing” means the assigning of a numerical address and street 
name (the street name may be numerical) to each location within a 
local government’s geographical area necessary to provide public 
safety service as determined by the local government. This address 
replaces any route and box number currently in place in the 911 
database and facilitates quicker response by public safety agencies. 

(4) “Exchange access facility” means the access from a particular tele- 
phone subscriber’s premises to the telephone system of a service 
supplier. Exchange access facilities include service supplier provided 
access lines, PBX trunks and centrex network access registers, all as 
defined by tariffs of telephone companies as approved by the North 
Carolina Utilities Commission. Exchange access facilities do not 
include service supplier owned and operated telephone pay station 
lines, or Wide Area Telecommunications Service (WATS), Foreign 
Exchange (FX) or incoming only lines. 

(5) “Local government” means any city, county, or political subdivision of 
North Carolina and its agencies. 

(6) “Public agency” means the State and any city, county, municipal 
corporation, chartered organization, public district, or public author- 
ity located in whole or in part within the State which provides or has 
authority to provide firefighting, law enforcement, ambulance, medi- 
cal, or other emergency services. 

(7) “Public safety agency” means a functional division of a public agency 
which provides firefighting, law enforcement, medical, suicide preven- 
tion, civil defense, poison control, or other emergency services. 

(8) “Service supplier” means a person or entity who provides exchange 
telephone service to a telephone subscriber. 

(9) “Telephone subscriber” or “subscriber” means a person or entity to 
whom exchange telephone service, either residential or commercial, is 
provided and in return for which the person or entity is billed on a 
monthly basis. When the same person, business, or organization has 
several telephone access lines, each exchange access facility shall 
constitute a separate subscription. (1989, c. 587, s. 1.) 

§ 62A-4. 911 charges. 

(a) Subject to the provisions of subsections (b) through (d) of this section the 
governing authority of any local government is authorized to adopt an 
ordinance to impose a monthly 911 charge upon each exchange access facility 
subscribed to by telephone subscribers whose exchange access lines are in the 
area served or which would be served by the 911 service. The 911 charge must 
be Valgen and may not vary according to the type of exchange access facility 
used. 
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(b) The ordinance authorized in subsection (a) of this section may be 
adopted after one of the following procedures is followed: 

(1) The governing authority by resolution requests the county or munic- 
ipal board of elections, as appropriate, to conduct a special election on 
a date certain, in which a majority of those voting who are residents 
of the political subdivision vote to authorize the ordinance. 

(2) After a public hearing held upon not less than 10 days public notice. 
(c) There may be only one attempt to adopt an ordinance under subdivision 

(b)(1) of this section in any calendar year. Any special election shall be 
conducted using the procedures set out in G.S. 163-287. 

(d) The ordinance shall fix a date on which it and the imposition and 
collection of the charges as provided in the ordinance shall become effective, 
but the effective date shall be at least 120 days following the date of adoption 
of such ordinance by the governing authority of the local government. (1989, c. 
587, s. 1.) 

§ 62A-5. Payment and collection of charges. 

(a) The subscriber of an exchange access facility will be billed for the 
monthly 911 charges, if any, imposed with respect to that facility. Each service 
supplier shall, on behalf of the local government, collect the charges from those 
subscribers to whom it provides exchange telephone service in the area served 
by the 911 service. As part of its normal monthly billing process, the service 
supplier shall collect the charges for each month or part of the month an 
exchange access facility is in service, and it may list the charge as a separate 
entry on each bill. Ifa service supplier receives a partial payment for a monthly 
bill from a subscriber, the service supplier shall apply the payment against the 
amount the subscriber owes the service supplier first. 

(b) A service supplier has no obligation to take any legal action to enforce 
the collection of the 911 charges for which any subscriber is billed. However, a 
collection action may be initiated by the local government that imposed the 
charges and reasonable costs and attorneys’ fees associated with that collection 
action may be awarded to the local government collecting the 911 charges. 

(c) The local government subscribing to 911 service shall remain ultimately 
responsible to the service supplier for all 911 installation, service, equipment, 
operation, and maintenance charges owed to the service supplier. Upon 
request by the local government, the service supplier shall provide the local 
government with a list of amounts uncollected along with the names and 
addresses of telephone subscribers who have not paid the 911 charge. 

(d) Any taxes due on 911 service provided by the service supplier will be 
billed to the local government subscribing to that service. (1989, c. 587, s. 1; 
2000-173, s. 19.(a).) 

Effect of Amendments. — Session Laws  (d), which read: “State and local taxes do not 
2000-173, s. 19(a), effective August 2, 2000, apply to 911 charges billed to subscribers under 
deleted the former last sentence of subsection this Article.” 

§ 62A-6. Administration. 

Each service supplier that collects the 911 charges on behalf of a local 
government is entitled to a one percent (1%) administrative fee as compensa- 
tion for collecting the charges. The service supplier shall remit the rest of the 
charges it collects during a month to the fiscal officer of the local government 
within ten days after the last day of the month. (1989, c. 587, s. 1.) 
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§ 62A-7. Emergency Telephone System Fund. 

The fiscal officer to whom 911 charges are remitted under G.S. 62A-6 shall 
deposit the charges in a special revenue fund pursuant to G.S. 159-26(b)(2). 
The Fund shall be known as the Emergency Telephone System Fund. The fiscal 
officer may invest money in the Fund in the same manner that other money of 
the local government may be invested. The fiscal officer shall deposit any 
income earned from such an investment in the Emergency Telephone System 
Fund. (1989, c. 587, s. 1; 1997-8, s: 1.) : 

§ 62A-8. Payments from Fund. 

(a) Money from the Emergency Telephone System Fund shall be used only 
to pay for: 

(1) The lease, purchase, or maintenance of emergency telephone equip- 
ment, including necessary computer hardware, software and database 
provisioning, addressing, and nonrecurring costs of establishing a 911 
system, and 

(2) The rates associated with the service supplier’s 911 service and other 
service supplier recurring charges. 

(b) The following expenses are not eligible for payment from the Fund: the 
lease or purchase of real estate, cosmetic remodeling of emergency dispatch 
centers, hiring, training, and compensating dispatchers, and the purchase of 
LOPES communications vehicles, ambulances, fire engines, or other emergency 
vehicles. 

(c) A local government may contract with a service supplier for any term 
negotiated by the service supplier and the local government and may make 
payments from the Emergency Telephone System Fund to provide any pay- 
ments required by the contract. (1989, c. 587, s. 1.) 

§ 62A-9. Telephone records. 

(a) Each telephone service supplier shall provide subscriber telephone 
numbers, names, and service addresses to 911 systems when required by a 
local government. Although customer numbers, names and service addresses 
shall be available to 911 systems, such information shall remain the property 
of the disclosing service supplier. The total cost of the system shall include 
expenses paid to service suppliers to provide and maintain 911 information. 
This information shall be used only in providing emergency response services 
to 911 calls. A local government may not release a telephone number required 
to be provided under this section to any person for purposes other than 
including the number in the emergency telephone system database or provid- 
ing the number to permit a response to police, fire, medical, or other emergency 
situation. 

(b) To the extent necessary to provide 911 service, private listing customers 
of a service supplier in a 911 service area waive the privacy afforded by 
nonlisted and nonpublished numbers when the 911 service is established. 
_(c) No service supplier, or agents or employees of a service supplier, shall be 

liable to any person provided 911 service established under this Article for 
release for emergency telephone purposes of information specified in this 
section that is not already part of the public record, including nonlisted or 
nonpublished telephone numbers. (1989, c. 587, s. 1.) 

§ 62A-10. Limitation of liability. 
A service supplier, including any telephone company and its employees, 

directors, officers and agents, is not liable for any damages in a civil action for 
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injuries, death, or loss to persons or property incurred by any person as a result 
of any act or omission of a service supplier or of any of its employees, directors, 
officers, or agents, except for willful or wanton misconduct, in connection with 
developing, adopting, implementing, maintaining, or operating any 911 sys- 
tem. This section shall not apply to actions arising out of the operation or 
ownership of a motor vehicle. (1989, c. 587, s. 1; 1998-158, s. 2.) 

§ 62A-11. Persons outside county. 

When an individual physically resides in an adjacent county, but receives 
local exchange telephone service from a central office in a county which 
provides 911 service, it shall be the responsibility of the county with the 911 
service to notify the appropriate public agency of a request for public safety 
service from such individual. (1989, c. 587, s. 1.) 

§ 62A-12. Misuse of 911 system; penalty. 

Any person who intentionally calls the 911 number for other than purposes 
of obtaining public safety assistance commits a Class 1 misdemeanor. (1989, c. 
o07;'8. 171993; ic. 539, s. 492; 1994, Ex. Sess.; c. 24; s. 14(c).) 

§§ 62A-13 through 62A-20: Reserved for future codification purposes. 

ARTICLE 2. 

Wireless Telephone Service. 

§ 62A-21. Definitions. 

As used in this Article: 
(1) “Automatic location identification” or “ALI” means a wireless En- 

hanced 911 service capability that enables the automatic display of 
information defining the approximate geographic location of the 
wireless telephone used to place a 911 call in accordance with the FCC 
Order and includes pseudoautomatic number identification. 

(2) “Automatic number identification” or “ANI” means a wireless En- 
hanced 911 service capability that enables the automatic display of a 
mobile handset telephone number used to place a 911 call. 

(3) “CMRS” means “commercial mobile radio service” under sections 3(27) 
and 332(d) of the Federal Telecommunications Act of 1996, 47 U.S.C. 
§ 151, et seq., and the Omnibus Budget Reconciliation Act of 1993, 
Pub. L. 103-66, August 10, 1993, 107 Stat. 312. It includes the term 
“wireless” and service provided by any wireless two-way voice com- 
munication device, including radio-telephone communications used in 
cellular telephone service, personal communications service, or the 
functional competitive equivalent of a radio-telephone communica- 
tions line used in cellular telephone service, a personal communica- 
tions service, SMR mobile service, or a network radio access line 
which has access to E911 service. 

(4) “CMRS connection” means each mobile handset telephone number 
assigned to a CMRS customer with a billing address in North 
Carolina. 

(5) “CMRS provider” means a person or entity who is licensed by the FCC 
to provide CMRS service or is reselling CMRS service. 
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(6) “Eligible PSAPs” means those public safety answering points that 
have opted to provide wireless Enhanced 911 service and have 
submitted written notice to their CMRS providers and to the Wireless 
911 Board. 

(7) “FCC Order” means the Order of the Federal Communications Com- 
mission, FCC Docket No. 94-102, adopted on December 1, 1997. 

(8) “Local exchange carrier” means any entity that is authorized to engage 
in the provision of telephone exchange service or exchange access in 
North Carolina. 

(9) “Mobile set telephone number” means the number assigned toa CMRS 
connection. 

(10) “Proprietary information” means customer lists and other related 
information, technology descriptions, technical information, or trade 
secrets, including the term “trade secrets” as defined by the North 
Carolina Trade Secrets Protection Act, G.S. 66-152, and the actual or 
developmental costs of wireless Enhanced 911 systems that are 
developed, produced, or received internally by a CMRS provider or by 
a CMRS provider’s employees, directors, officers, or agents. 

(11) “PSAP” (“public safety answering point”) means the public safety 
agency that receives incoming 911 calls and dispatches appropriate 
public safety agencies to respond to such calls. 

(12) “Pseudoautomatic number identification” or “Pseudo-ANI” means a 
wireless Enhanced 911 service capability that enables the automatic 
display of the number of the cell site or cell face. 

(13) “Service supplier” means a person or entity who provides exchange 
telephone service to a telephone subscriber. 

(14) “Wireless 911 system” means an emergency telephone system that 
provides the user of a CMRS connection the ability to reach a PSAP by 
dialing the digits 911. 

(15) “Wireless Enhanced 911 system” means an emergency telephone 
system that provides the user of the CMRS connection with wireless 
911 service and, in addition, directs 911 calls to appropriate PSAPs by 
selective routing based on the geographical location from which the 
call originated and provides the capability for ANI (or Pseudo-ANI) 
aug ALI features, in accordance with the requirements of the FCC 

rder. 
(16) “Wireless Fund” means the Wireless Emergency Telephone System 

Fund required to be established and maintained pursuant to G.S. 
62A-22(c). (1998-158, s. 1.) 

Editor’s Note. — Session Laws 1998-158,s. Article 2 of Chapter 62A at the direction of the 
1, enacted a new Chapter, designated as Chap- _ Revisor of Statutes; thus, references to “Chap- 
ter 62B. That Chapter was redesignated as _ ter” have been changed to “Article”. 

§ 62A-22. Wireless 911 Board. 

(a) There is created a Wireless 911 Board (“Board”), consisting of 13 
members as follows: 

(1) Two members appointed by the Governor, one upon the recommenda- 
tion of the North Carolina League of Municipalities and one upon the 
recommendation of the North Carolina Association of County Com- 
missioners; 

(2) Five members appointed by the General Assembly upon the recom- 
mendation of the Speaker of the House of Representatives, one of 
whom shall be a sheriff, three representing CMRS providers licensed 
to do business in North Carolina and one representing the North 
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Carolina Chapter of the Association of Public Safety Communications 
Officials (APCO); 

(3) Five members appointed by the General Assembly upon the recom- 
mendation of the President Pro Tempore of the Senate, one of whom 
shall be a chief of police, two representing CMRS providers licensed to 
do business in North Carolina, one representing local exchange 
carriers licensed to do business in North Carolina, and one represent- 
ing the North Carolina Chapter of the National Emergency Number 
Association (NENA); and 

(4) The State Chief Information Officer or the Chief Information Officer’s 
designee, who shall serve as the chair. 

A quorum of the Board shall consist of seven members. The Board shall meet 
upon the call of the chair. 

_ (b) Each member shall serve a term of four years and may be appointed to 
no more than two successive terms. Vacancies may be filled in the same 
manner as the original appointment. 

(c) There is established with the Treasurer the Wireless Fund into which the 
Board shall deposit all revenues derived from the service charge levied on 
CMRS connections in the State and collected pursuant to G.S. 62A-23. The 
eres Fund shall be a separate fund restricted to the uses set forth in this 

ticle. 
(d) Consistent with the provisions of G.S. 143-3.2, the Board shall disburse 

the revenues remitted to the Wireless Fund in the manner set forth in G:S. 
62A-25. The Board shall establish procedures for disbursement of these 
revenues and advise the CMRS providers and eligible counties of such 
procedures within 60 days after all members are appointed pursuant to G.S. 
62A-22(a). 

(e) The Board shall serve without compensation, but members of the Board 
shall receive per diem, subsistence, and travel allowances at the rate estab- 
lished in G.S. 138-5. (1998-158, s. 1; 2001-487, s. 21(a).) 

Effect of Amendments. — Session Laws _ficer or the Chief Information Officer’s desig- 
2001-487, s. 21(a), effective December 16,2001, nee” for “The Secretary of Commerce or the 
substituted “The State Chief Information Of- Secretary’s designee” in subdivision (a)(4). 

§ 62A-23. Amount of service charge. 

(a) The Board shall levy a monthly wireless Enhanced 911 service charge on 
each CMRS connection. The rate of such service charge shall initially be set at 
eighty cents (80¢) per month per each CMRS connection beginning October 1, 
1998. The service charge shall have uniform application and shall be imposed 
throughout the State. 

(b) The service charge may be adjusted by the Board beginning July 1, 2000 
and every two years thereafter. The Board is to set the service charge at such 
a rate as to ensure full recovery for CMRS providers and for PSAPs, over a 
reasonable period of time, of the costs associated with developing and main- 
taining a wireless Enhanced 911 system. If necessary to ensure full recovery of 
costs for both CMRS providers and PSAPs over a reasonable period of time, the 
Board may, at the time it adjusts the service charge, also adjust the allocation 
percentages set forth in G.S. 62A-25(a) and G.S. 62A-25(b). 

(c) The service charge shall not exceed eighty cents (80¢) per month. 
(d) The Board may adopt other rules and procedures as may be necessary to 

effect the provisions of this act but may not regulate any other aspect of the 
provision of wireless Enhanced 911 service, such as technical standards. 

(e) No other State agency or local government may levy any additional 
surcharge relating to the provision of wireless Enhanced 911 service. (1998- 
158, s. 1.) 
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§ 62A-24. Management of funds. 

(a) Each CMRS provider, as a part of its monthly billing process, shall 
collect the wireless Enhanced 911 service charge described in G.S. 62A-23. The 
CMRS provider may list the service charge as a separate entry on each bill. If 
a CMRS provider receives a partial payment for a monthly bill from a 
subscriber, the provider shall apply the payment first against the amount the 
subscriber owes the provider. 

(b) ACMRS provider has no obligation to take any legal action to enforce the 
collection of the service charges for which any subscriber is billed. However, a 
collection action may be initiated by the Board and reasonable costs and 
attorneys’ fees associated with that collection action may be awarded. 

(c) Each CMRS provider shall be entitled to deduct a one percent (1%) 
administrative fee from the total service charges collected. 

(d) All service charges collected by the CMRS providers, less the adminis- 
trative fee described in subsection (c) of this section, are to be remitted to the 
Wireless Fund, not later than 30 days after the end of the calendar month in 
which such service charges are collected. (1998-158, s. 1.) 

§ 62A-25. Use of funds. 

(a) Sixty percent (60%) of the funds in the Wireless Fund established in G.S. 
62A-22(c) shall be used to reimburse CMRS providers, in response to sworn 
invoices submitted to the Board, for the actual costs incurred by the CMRS 
providers in complying with the wireless 911 requirements established by the 
FCC Order and any rules and regulations which are or may be adopted by the 
FCC pursuant to the FCC Order, including costs and expenses incurred for 
designing, upgrading, purchasing, leasing, programming, installing, testing, 
or maintaining all necessary data, hardware, and software required in order to 
provide such service as well as the recurring and nonrecurring costs of 
operating such service. All costs and expenses must be commercially reason- 
able. 

(b) Forty percent (40%) of the funds in the Wireless Fund established in G.S. 
62A-22(c) shall be used to make monthly distributions to eligible PSAPs (the 
“40% Fund”). Money from the 40% Fund shall be used only to pay for the lease, 
purchase, or maintenance of emergency telephone equipment for the wireless 
Enhanced 911 system, including necessary computer hardware, software and 
database provisioning, and nonrecurring costs of establishing a wireless 
Enhanced 911 system. Money from the 40% Fund shall also be used to pay the 
rates associated with the local telephone companies’ charges related to the 
operation of the wireless Enhanced 911 system. The 40% Fund shall be 
distributed as follows: 

(1) Fifty percent (50%) of it shall be divided equally among the total 
number of PSAPs in North Carolina. However, monthly distribution 
shall be made only to those PSAPs that have complied with the 
provisions of this Article. Distribution to each eligible PSAP will begin 
the month following its compliance with the provisions of this Article. 
All monies remaining in this portion of the 40% Fund on January 31 
oe ae year will then be evenly distributed to each of the eligible 

Ss. 
(2) The other fifty percent (50%) shall be divided pro rata among the 

eligible PSAPs based on the population served by the PSAP. However, 
monthly distribution shall be made only to those PSAPs that have 
complied with the provisions of this Article. Distribution to each 
eligible PSAP will begin the month following its compliance with the 
provisions of this Article. The population data to be used shall be the 
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latest certified county and official municipal estimates of population 
published by the Office of State Budget and Management. All monies 
remaining in this portion of the 40% Fund on January 31 of each year 
will then be distributed to each of the eligible PSAPs based on the 
population served by the PSAP. 

(c) Sworn invoices shall be presented by CMRS providers in connection with 
any request for reimbursement under this section. In no event shall any 
invoice for reimbursement be approved for the payment of costs that are not 
related to compliance with the wireless Enhanced 911 service requirements 
established by the FCC Order and any rules and regulations which are or may 
be adopted by the FCC pursuant to the FCC Order. 

(d) In no event shall any invoice for reimbursement be approved for 
payment of costs of any CMRS provider exceeding one hundred twenty-five 
percent (125%) of the service charges remitted by such CMRS provider unless 
prior approval for such expenditures is received from the Board. If the total 
amount of invoices submitted to the Board and approved for payment exceeds 
the amount in the Wireless Fund in any month, CMRS providers that have 
invoices approved for payment shall receive a pro rata share of the Wireless 
Fund, based on the relative amount of their approved invoices available that 
month, and the balance of the payments will be carried over to the following 
month or months and shall include interest at a rate equal to the rate earned 
by the Wireless Fund until all of the approved payments are made. 

(e) In January of each year every participating PSAP will submit to the 
Board a copy of its governing agency’s approved budget detailing the PSAP’s 
revenues and expenditures associated with the operation of its wireless 
Enhanced 911 system. PSAPs must comply with all requests by the Board for 
financial information related to the operation of the wireless Enhanced 911 
system. 

(f) On February 15, 2000, and every two years thereafter the Board shall 
report to the Joint Legislative Commission on Governmental Operations and 
the Revenue Laws Study Committee. The report shall contain complete 
information regarding receipts and expenditures of all funds received by the 
Board during the period covered by the report as well as the status of wireless 
Enhanced 911 systems in North Carolina at the time of the report. The first 
report shall cover the period from the formation of the Board to December 31, 
1999. Each succeeding report shall cover the two-year period of time from the 
ending date of the previous report. (1998-158, s. 1; 1999-456, s. 18; 2000-140, 
s. 93.1(b); 2001-424, s. 12.2(b).) 

Editor’s Note. — Session Laws 2001-424, s. 
1.2, provides: “This act shall be known as the 
‘Current Operations and Capital Improve- 
ments Appropriations Act of 2001’.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 

Effect of Amendments. — Session Laws 
2000-140, s. 93.1, effective July 1, 2000, substi- 

§ 62A-26. Administrative fee. 

tuted “Office of State Budget, Planning, and 
Management” for “Office of State Planning” in 
subdivision (b)(2). 

Session Laws 2001-424, s. 12.2(b), effective 

July 1, 2001, substituted “Office of State Bud- 
get and Management” for “Office of State Bud- 
get, Planning, and Management” in subdivision 

(b)(2). 

The Board shall be entitled to deduct a one percent (1%) administrative fee 
from the total service charges remitted by the CMRS providers for its 
expenses. (1998-158, s. 1.) 
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§ 62A-27. Provision of services. 

In accordance with the FCC Order, no CMRS provider shall be required to 
provide wireless Enhanced 911 service until such time as (i) the provider 
receives a request for such service from the administrator of a PSAP that is 
capable of receiving and utilizing the data elements associated with the 
service; (ii) funds are available pursuant to G.S. 62A-24; and (iii) the local 
exchange carrier is able to support the wireless Enhanced 911 system. 
(1998-158, s. 1.) 

§ 62A-28. Audit. 

The State Auditor may perform audits pursuant to Article 5A of Chapter 147 
of the General Statutes to ensure that funds in the Wireless Fund are being 
managed in accordance with the provisions of this Article and shall perform an 
audit at least every two years. The State Auditor shall provide the audit to the 
Board when it meets to consider adjusting the service charge pursuant to G.S. 
62A-23. The cost of audits shall be reimbursed to the State Auditor by the 
Board. (1998-158, s. 1.) 

§ 62A-29. Customer records. 

Each CMRS provider shall provide its 10,000 number groups to the PSAPs 
upon request. This information shall remain the property of the disclosing 
CMRS provider and shall be used only in providing emergency response 
services to 911 calls. CMRS connection information obtained by PSAP person- 
nel for public safety purposes is not public information under Chapter 132 of 
the General Statutes. No person shall disclose or use, for any purpose other 
than for the wireless 911 calling system, information contained in the database 
of the telephone network portion of a wireless 911 calling system established 
pursuant to this Article. (1998-158, s. 1.) 

§ 62A-30. Proprietary information. 

All proprietary information submitted to the Board or the State Auditor 
shall be retained in confidence. Proprietary information submitted pursuant to 
this Article shall not be subject to disclosure under Chapter 132 of the General 
Statutes, or otherwise released to any person other than to the submitting 
CMRS provider, the Board, and the independent, third-party auditor retained 
pursuant to G.S. 62A-26, without the express permission of the submitting 
CMRS provider. Further, proprietary information shall constitute trade se- 
crets as defined by the North Carolina Trade Secrets Protection Act, Article 24 
of Chapter 66 of the General Statutes. General information collected by the 
Board or the State Auditor shall be released or published only in aggregate 
amounts that do not identify or allow identification of numbers of subscribers 
or revenues attributable to an individual CMRS provider. (1998-158, s. 1.) 

§ 62A-31. Limitation of liability. 

A CMRS provider, local exchange company, service supplier, or their employ- 
ees, directors, officers, or agents, except in cases of wanton or willful miscon- 
duct, shall not be liable for any damages in a civil action resulting from death 
or injury to any person or from damage to property incurred by any person in 
connection with developing, adopting, implementing, maintaining, or operat- 
ing any wireless 911 system or wireless Enhanced 911 system. This section 
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shall not apply to actions arising out of the operation or ownership of a motor 
vehicle. (1998-158, s. 1.) 

§ 62A-32. Misuse of wireless 911 system; penalty. 

Wireless emergency telephone service shall be used solely for emergency 
communications by the public. Any person who knowingly uses or attempts to 
use wireless emergency telephone service or information for a purpose other 
than obtaining public safety assistance, or who knowingly uses or attempts to 
use wireless emergency telephone service in an effort to avoid any CMRS 
charges, is guilty of a Class 3 misdemeanor. If the value of the CMRS charge 
or service obtained in a manner prohibited by this section exceeds one hundred 
dollars ($100.00), the person is guilty of a Class 1 misdemeanor. (1998-158, s. 
1.) 
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Chapter 63. 

Aeronautics. 

Article 1. Article 4. 

Municipal Airports. Model Airport Zoning Act. 

Sec. Sec. 
63-1. Definitions; singular and plural. 63-29. [Repealed.] 

63-2. Cities and towns authorized to establish 63-30. Airport hazards not in public interest. 
airports. 63-31. Adoption of airport zoning regulations. 

63-3. Counties authorized to establish air- 63-32. Permits, new structures, etc., and vari- 
ports. ances. 

63-4. Joint airports established by cities, 63-33. Procedure. 
towns and counties. 63-34. Judicial review. 

63-5. Airport declared public purpose; eminent 63-35. Enforcement and remedies. 
domain. 63-36. Acquisition of air rights. 

63-6. Acquisition of sites; appropriation of 63-37. Short title. 
moneys. 63-37.1. Airport obstructions illegal. 

63-7. Airports already established declared 
public charge; regulations and Article 5. 

fees for use of. Aeronautics Commission; Federal 
63-8. Appropriations. Regulations. 
63-8.1. [Repealed.] 
63-9. Partial invalidity. 

Article 2. 

State Regulation. 

63-10. [Repealed.] 
63-11. Sovereignty in space. 
63-12. Ownership of space. 
63-13. Lawfulness of flight. 
63-14. [Repealed.] 
63-15. Collision of aircraft. 
63-16. Jurisdiction over crimes and torts. 
63-17. Jurisdiction over contracts. 
63-18. Dangerous flying a misdemeanor. 
63-19. [Repealed.] 
63-20. Qualifications of operator; federal 1i- 

cense. 
63-21. Possession and exhibition of license cer- 

tificate. 
63-22. Aircraft; construction, design and air- 

worthiness; federal registration. 
63-23. Penalties. 
63-24. Jurisdiction of State over crimes and 

torts retained. 

Article 3. 

Stealing, Tampering with, or Operating 
Aircraft While Intoxicated. 

63-25. Taking of aircraft made crime of larceny. 
63-26. Tampering with aircraft made crime. 
63-26.1. Trespass upon airport property made 

a crime. 
63-27. Operation of aircraft while impaired. 
63-28. Infliction of serious bodily injury by op- 

eration of an aircraft while im- 
paired. 

63-38 through 63-44. [Repealed.] 
63-45. Enforcement of Article. 
63-46. [Repealed.] 
63-47. Enforcement of regulations of Civil 

Aeronautics Administration. 

Article 6. 

Public Airports and Related Facilities. 

63-48. ['Transferred.] 
63-49. Municipalities may acquire airports. 
63-50. Airports a public purpose. 
63-51. Prior acquisition of airport property val- 

idated. 
63-51.1, 63-52. [Repealed.] 
63-53. Specific powers of municipalities oper- 

ating airports. 
Federal aid. 
Airports on public waters and reclaimed 

land. 
Joint operation of airports. 

63-57. Powers specifically granted to counties. 
63-58. Municipal jurisdiction exclusive. 
63-59 through 63-64. [Reserved.] 

63-54, 
63-55. 

63-56. 

Article 7. 

State and Federal Aid; Authority of 
Department of Transportation. 

63-65. Authority of Department of Transporta- 
tion generally; “airport” defined. 

Administration of Article; powers of De- 
partment of Transportation. 

Activities eligible for State aid. 
Limitations on State financial aid. 
Sources of State funds. 
Acceptance, receipt, accounting, and ex- 

63-66. 

63-67. 
63-68. 
63-69. 
63-70. 
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Sec. 
penditure of State and federal 
funds. 

63-71. Receipt of federal grants. 
63-72. Authority of Department of Transporta- 

tion to operate airports and ex- 
pend funds therefor. 

63-73. Letting of contracts. 
63-74 through 63-77. [Reserved.] 

Article 8. 

North Carolina Special Airport Districts 
Act. 

63-78. Short title. 
63-79. Definitions. 
63-80. Procedure for creation of districts; con- 

current resolutions; notice and 

public hearing;. submission of 
question to voters; publication of 
notice; actions to set aside pro- 
ceedings. 

63-81. District board; composition, appoint- 
ment, terms and oaths; organiza- 
tion; meetings; quorum. 

CH. 63. AERONAUTICS §63-1 

Sec. 
63-82. Procedure for inclusion of additional 

units of local government; notice 
and hearing; actions to set aside 
proceedings. 

Powers of districts generally. 

Bonds and notes authorized. 

Taxes for supplementing airport reve- 
nue bond projects. 

Determination of tax rate by district 
board; levy and collection of tax; 

remittance and deposit of funds. 

Bond elections. 

Advances. 

Inconsistent laws declared inapplicable. 

63-83. 

63-84. 

63-85. 

63-86. 

63-87. 

63-88. 

63-89. 

Article 9. 

Changes in Special Use Airspaces. 

63-90. Public purpose declared. 

63-91. General Assembly review and approval. 

63-92. Effect of General Assembly review. 

ARTICLE 1. 

Municipal Airports. 

§ 63-1. Definitions; singular and plural. 

(a) Definitions. — For the purpose of this Chapter the following words, 
terms, and phrases shall have the meanings herein given, unless otherwise 
specifically defined, or unless another intention clearly appears, or the context 
otherwise requires: 

(1) “Aeronautics” means transportation by aircraft; the operation, con- 
struction, repair, or maintenance of aircraft, aircraft power plants and 
accessories, including the repair, packing, and maintenance of para- 
chutes; the design, establishment, construction, extension, operation, 
improvement, repair, or maintenance of airports, restricted landing 
areas, or other air navigation facilities, and air instruction. 

(2) “Aeronautics instructor” means any individual engaged in giving 
instruction or offering to give instruction in aeronautics, either in 
flying or ground subjects, or both, for hire or reward, without 
advertising such occupation, without calling his facilities an “air 
school” or anything equivalent thereto, and without employing or 
using other instructors. It does not include any instructor in any 
public school or university of this State, or any institution of higher 
learning duly accredited and approved for carrying on collegiate work, 
while engaged in his duties as such instructor. 

(3) “Aircraft” means any contrivance now known, or hereafter invented, 
used or designed for navigation.of or flight in the air. 

(4) “Air instruction” means the imparting of aeronautical information by 
any aeronautics instructor or in or by any air school or flying club. 

(5) “Airman” means any individual who engages, as the person in com- 
mand, or as pilot, mechanic, or member of the crew, in the navigation 
of aircraft while underway and (excepting individuals employed 
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outside the United States, any individual employed by a manufac- 
turer of aircraft, aircraft engines, propellers, or appliances to perform 
duties as inspector or mechanic in connection therewith, and any 
individual performing inspection or mechanical duties in connection 
with aircraft owned or operated by him) any individual who is directly 
in charge of the inspection, maintenance, overhauling, or repair of 
aircraft engines, propellers, or appliances; and any individual who 
serves in the capacity of aircraft dispatcher or air traffic control tower 
operator. 

(6) “Air navigation” means the operation or navigation of aircraft in the 
air space over this State, or upon any airport or restricted landing 
area within this State. 

(7) “Air navigation facility” means any facility other than one owned or 
controlled by the federal government, used in, available for use in, or 
designed for use in aid of air navigation, including airports, restricted 
landing areas, and any structures, mechanisms, lights, beacons, 
marks, communicating systems, or other instrumentalities or devices 
used or useful as an aid, or constituting an advantage or convenience 
to the safe taking off, navigation, and landing of aircraft, or the safe 
and efficient operation or maintenance of an airport or restricted 
landing area, and any combination of any or all of such facilities. 

(8) “Airport” means any area of land or water, except a restricted landing 
area, which is designed for the landing and take off of aircraft, 
whether or not facilities are provided for the shelter, servicing, or 
repair of aircraft, or for receiving or discharging passengers or cargo, 
and all appurtenant areas used or suitable for airport buildings or 
other airport facilities, and all appurtenant rights-of-way, whether 
heretofore or hereafter established. 

(9) “Airport hazard” means any structure, object of natural growth, or use 
of land, which obstructs the air space required for the flight of aircraft 
in landing or taking off at any airport or restricted landing area or is 
otherwise hazardous to such landing or taking off. 

(10) “Airport protection privileges” means easements through, or other 
interests in, air space over land or water, interests in airport hazards 
outside the boundaries of airports or restricted landing areas, and 
other protection privileges, the acquisition or control of which is 
necessary to insure safe approaches to the landing areas of airports 
and restricted landing areas and the safe and efficient operation 
thereof. 

(11) “Air school” means any person engaged in giving or offering to give 
instruction in aeronautics, either in flying or ground subjects, or both, 
for or without hire or reward, and advertising, representing, or 
holding himself out as giving or offering to give such instruction. It 
does not include any public school or university of this State, or any 
institution of higher learning duly accredited and approved for 
carrying on collegiate work. 

(12) “Civil aircraft” means any aircraft other than a public aircraft. 
(13) “Flying club” means any person other than an individual which, 

neither for profit nor reward, owns, leases, or uses one or more aircraft 
for the purpose of instruction or pleasure, or both. 

(14) “Municipality” means any county, city, or town of this State, and any 
other political subdivision, public corporation, authority, or district in 
this State, which is or may be authorized by law to acquire, establish, 
construct, maintain, improve, and operate airports and other air 
navigation facilities. 

(15) “Navigable air space” means air space above the minimum altitudes 
of flight prescribed by the laws of this State, or by regulations of the 
Commission consistent therewith. 
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(16) “Operation of aircraft” or “operation aircraft” means the use of 
aircraft for the purpose of air navigation and includes the navigation 
or piloting of aircraft. Any person who causes or authorizes the 
operation of aircraft, whether with or without the right of legal control 
(in the capacity of owner, lessee, or otherwise) of the aircraft, shall be 
deemed to be engaged in the operation of aircraft within the meaning 
of the statutes of this State. 

(17) “Person” means any individual, firm, partnership, corporation, com- 
pany, association, joint stock association, or body politic; and includes 
any trustee, receiver, assignee, or other similar representative 
thereof. 

(18) “Public aircraft” means an aircraft used exclusively in the service of 
any government or of any political subdivision thereof, including the 
government of any state, territory, or possession of the United States, 
or the District of Columbia, but not including any government owned 
aircraft engaged in carrying persons or property for commercial 
purposes. 

(19) “Restricted area” means any area of land, water, or both, which is 
used or is made available for the landing and take off of aircraft, the 
use of which shall, except in case of emergency, be only as provided 
from time to time by the Commission. 

(20) “State” or “this State” means the State of North Carolina. 
(21) “State airway” means a route in the navigable air space over and 

above the lands or water of this State designated by the Commission 
as a route suitable for air navigation. 

(b) Singular and Plural. — The singular shall include the plural, and the 
plural the singular. (1945, c. 490, s. 1; 1949, c. 865, s. 3; 1971, c. 936, s. 2.) 

Cross References. — For other provisions 
as to municipal airports, see §§ 63-49 to 63-58. 

CASE NOTES 

This Chapter contemplates full cooper- 
ation and compliance with federal stat- 
utes and rules and regulations of appropriate 
federal agencies. City of Charlotte v. Spratt, 
263 N.C. 656, 140 S.E.2d 341 (1965); Hoyle v. 
City of Charlotte, 276 N.C. 292, 172 S.E.2d 1 
(1970). 
“Operation of Aircraft”. — Subdivision 

(16) of this section merely says that the owner 
is “engaged in the operation of aircraft.” It does 
not make it unlawful to operate an aircraft so 
as to cause harm nor does it deem a pilot to 
automatically be an agent of the owner. Broad- 
way v. Webb, 462 F. Supp. 429 (W.D.N.C. 1977). 

Strict Liability Not Imposed. — The 
North Carolina legislature has not expressed a 
clear intent to impose strict liability on an 

owner-lessor in the field of aviation. Broadway 
v. Webb, 462 F. Supp. 429 (W.D.N.C. 1977). 

The law in North Carolina concerning the 
liability of an owner-lessor of an aircraft is 
governed by the common law of bailments. 
There is no strict or vicarious liability imposed 
upon the owner-lessor by the enactment of 
subdivision (16) of this section. Broadway v. 
Webb, 462 F. Supp. 429 (W.D.N.C. 1977). 
North Carolina’s aviation statute is cop- 

ied from the model Federal Act. Broadway 
v. Webb, 462 F. Supp. 429 (W.D.N.C. 1977). 
Applied in Piedmont Aviation, Inc. v. Ra- 

leigh-Durham Airport Auth., 288 N.C. 98, 215 
S.E.2d 552 (1975). 

Cited in Davidson County v. City of High 
Point, 85 N.C. App. 26, 354 S.E.2d 280 (1987). 

§ 63-2. Cities and towns authorized to establish airports. 
The governing body of any city or town in this State is hereby authorized to 

acquire, establish, construct, own, control, lease, equip, improve, maintain, 
operate, and regulate airports or landing fields for the use of airplanes and 
other aircraft, either within or without the limits of such cities and towns and 
may use for such purpose or purposes any property suitable therefor that is 
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now or may at any time hereafter be owned or controlled by such city or town. 
Sezorcy a7 Ss 2°) 

Cross References. — See §§ 63-49 to 63-58. 
As to power of eminent domain, see §§ 63-5 

and 63-6. As to airport zoning regulations, see 
§ 63-31 et seq. 

CASE NOTES 

Franchise for Limousine Service to Air- 
port. — The provisions of former § 160-1 and 
§§ 63-2, 63-49, 63-50, 63-53 and 62-260 autho- 
rize a municipal corporation to award a fran- 
chise contract granting the right to provide 
limousine service to a municipal airport upon 
certain terms and conditions set forth in the 
franchise ordinance. Harrelson v. City of 

Fayetteville, 271 N.C. 87, 155 S.E.2d 749 
(1967). 
Quoted in Pinehurst Airlines v. Resort Air 

Servs., Inc., 476 F. Supp. 543 (M.D.N.C. 1979). 
Cited in Turner v. City of Reidsville, 224 

N.C. 42, 29 S.E.2d 211 (1944); Cochran v. City 
of Charlotte, 53 N.C. App. 390, 281 S.E.2d 179 
(1981). 

§ 63-3. Counties authorized to establish airports. 

The governing body of any county in this State is hereby authorized to 
acquire, establish, construct, own, control, lease, equip, improve, maintain, 
operate, and regulate airports or landing fields for the use of airplanes and 
other aircraft within or without the limits of such counties, and may use for 
such purpose or purposes any property suitable therefor that is now or may at 
any time hereafter be owned or controlled by such county. (1929, c. 87, s. 3.) 

CASE NOTES 

Pinehurst Airlines v. Resort Air Servs., Inc., 476 
F. Supp. 543 (M.D.N.C. 1979). 

Proprietary Function. — The operation of 
an airport by a county is a proprietary function. 

§ 63-4. Joint airports established by cities, towns and 
counties. 

The governing bodies of any city, town and county in this State are hereby 
authorized to jointly acquire, establish, construct, own, control, lease, equip, 
improve, maintain, operate, and regulate airports or landing fields for the use 
of airplanes and other aircraft within or without the limits of such cities, towns 
and counties, and may use for such purpose or purposes any property suitable 
therefor that is now or may at any time hereafter be jointly owned or controlled 
by such city, town and county. (1929, c. 87, s. 4.) 

Local Modification. — City of Laurinburg 
and town of Maxton: 1977 (2nd Sess.), c. 1166; 
1993, c. 414, s. 10. 

CASE NOTES 

The legislature has power to create a 
municipal authority to construct, main- 
tain and operate an airport, and county and 
cities located therein may lawfully join in the 
construction, maintenance and operation of an 
airport if each of them is benefited by it. 
Greensboro-High Point Airport Auth. v. 
Johnson, 226 N.C. 1, 36 S.E.2d 803 (1946). 

Section Not Repealed or Modified by 

Supplementary Acts. — This section, permit- 
ting municipalities to act jointly in the creation 
of an airport authority, is not repealed or mod- 
ified or its authority in any way affected by the 
supplementary public-local and private acts 
under which the purpose and policy of this 
section are carried out in the creation of a 
single airport authority to serve three munici- 
palities. Greensboro-High Point Airport Auth. 
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N.C. 53, 155 S.E.2d 790 (1967), commented on 
in 46 N.C.L. Rev. 188 (1967). 

v. Johnson, 226 N.C. 1, 36 S.E.2d 803 (1946). 
Applied in Vance County v. Royster, 271 

§ 63-5. Airport declared public purpose; eminent domain. 

Any lands acquired, owned, controlled, or occupied by such cities, towns, 
and/or counties, for the purposes enumerated in G.S. 63-2, 63-3 and 63-4, shall 
and are hereby declared to be acquired, owned, controlled and occupied for a 
public purpose, and such cities, towns and/or counties shall have the right to 
acquire property for such purpose or purposes under the power of eminent 
domain as and for a public purpose. (1929, c. 87, s. 5.) 

Legal Periodicals. — For comment on 
Vance County v. Royster, 271 N.C. 538, 155 
S.E.2d 790 (1967), see 46 N.C.L. Rev. 188 
(1967). 

For article on recent developments in North 
Carolina law of eminent domain, see 48 N.C.L. 
Rev. 767 (1970). 

CASE NOTES 

City or County May Appropriate and 
Expend Public Funds for Acquisition or 
Construction. — The acquisition of land for, 
and the construction and operation of, an air- 
port for use by the public is a purpose for which 
a city or a county or both may appropriate and 
expend public funds and for which it or they 
may acquire land by the exercise of the power of 
eminent domain. Vance County v. Royster, 271 
N.C, 53, 155 S.E.2d.790 (1967): 
Materiality of Amount of Use in Immedi- 

ate Future. — In a taking of land for the 
construction of an airport, as in the case of a 
taking for the construction of a road, if the 
taking is, in reality, for the purpose of making 
the property available for use by the public, it is 
immaterial that, in the immediate future, only 
a small segment of the public will be likely to 
make actual use of it. Vance County v. Royster, 
271 N.C. 538, 155 S.E.2d 790 (1967). 

The fact that at the time of the taking of land 
by eminent domain for the purpose of building 
an airport there are no commitments from 
commercial air lines and the immediate pros- 

pect is for use only by a small number of private 
planes, is irrelevant where there is no sugges- 

tion that the airport would not be available and 
eventually used as a public facility. Vance 
County v. Royster, 271 N.C. 53, 155 S.E.2d 790 
(1967). 
Taking of Land to Provide Clear Ap- 

proach to Runway. — The taking of land so 
_as to provide for airplanes an approach to the 
runway of the airport free from trees and struc- 
tures of considerable height is reasonably inci- 
dental to the construction of such an airport. 
Vance County v. Royster, 271 N.C. 53, 155 
S.E.2d 790 (1967). 
Operation of Airport Is Proprietary and 

Nongovernmental Function. — The opera- 
tion and maintenance of a municipal airport 

and its facilities is a proprietary or nongovern- 
mental function or undertaking of the city for a 
public purpose, and for which the municipality 
may be held liable in tort for negligence in the 
operation thereof. Jewell Ridge Coal Corp. v. 
City of Charlotte, 204 F. Supp. 256 (W.D.N.C. 
1962). 
Flights over Private Land as Taking. — 

Flights over private land are not a taking, 
unless they are so low and so frequent as to be 
a direct and immediate interference with the 
enjoyment and use of the land. Cochran v. City 
of Charlotte, 53 N.C. App. 390, 281 S.E.2d 179 
(1981), cert. denied, 304 N.C. 725, 288 S.E.2d 
380 (1982). 
A compensable taking of a flight or aviation 

easement does not occur until overflights con- 
stitute a material interference with the use and 
enjoyment of property, such that there is sub- 
stantial diminution in fair market value. 
Cochran v. City of Charlotte, 53 N.C. App. 390, 
281 S.E.2d 179 (1981), cert. denied, 304 N.C. 
725, 288 S.E.2d 380 (1982). 
Inverse Condemnation Action for Fre- 

quent Overflights. — Failure to condemn 
directly under this section for damage to prop- 
erty caused by frequent overflights allows 
plaintiffs, if they wish compensation for the 
diminution in value of their properties, the sole 
alternative of an action for inverse condemna- 
tion. Cochran v. City of Charlotte, 53 N.C. App. 
390, 281 S.E.2d 179 (1981), cert. denied, 304 
N.C. 725, 288 S.E.2d 380 (1982). 
Judgments in Aviation Easement Cases. 

— Because the interest taken vests in the 
governmental entity, judgments in aviation 
easement cases should describe the easement 
acquired in terms of (1) frequency of flight, (2) 
permissible altitude, (3) type of aircraft, and (4) 
duration. Cochran v. City of Charlotte, 53 N.C. 
App. 390, 281 S.E.2d 179 (1981), cert. denied, 
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304 N.C. 725, 288 S.E.2d 380 (1982). Cited in Hoyle v. City of Charlotte, 276 N.C. 
Applied in Long v. City of Charlotte, 306 292, 172 S.E.2d 1 (1970); Greensboro-High 

N.C. 187, 293 S.E.2d 101 (1982). Point Airport Auth. v. Irvin, 36 N.C. App. 662, 
Quoted in Pinehurst Airlines v. Resort Air 245 S.E.2d 390 (1978). 

Servs., Inc., 476 F. Supp. 543 (M.D.N.C. 1979). 

§ 63-6. Acquisition of sites; appropriation of moneys. 

Private property needed by a city, town and/or county for an airport or 
landing field may be acquired by gift or devise or shall be acquired by purchase 
if the city, town and/or county is or are able to agree with the owners on the 
terms thereof, and otherwise by condemnation, in the manner provided by 
Chapter 40A. The purchase price, or award for property acquired for an airport 
or landing field may be paid for by appropriation of moneys available therefor, 
or wholly or partly from the proceeds of the sale of bonds of the city, town 
and/or county, as the governing body and/or bodies of such city, town and/or 
county shall determine. (1929, c. 87, s. 6; 1981, c. 919, s. 7.) 

Cross References. — As to proceedings for regulations and acquisition of air rights, see 
eminent domain, see Chapter 40A. As to zoning §§ 63-31, 63-32 and 63-36. 

§ 63-7. Airports already established declared public 
charge; regulations and fees for use of. 

The governing body or bodies of a city, town and/or county which has or have 
established an airport or landing field, and acquired, leased, or set apart real 
property for such purpose, may construct, improve, equip, maintain, and 
operate the same. The expenses of such construction, improvement, mainte- 
nance, and operation shall be a city, town and/or county charge as the case may 
be. The governing body or bodies of a city, town and/or county may adopt 
regulations and establish fees or charges for the use of such airport or landing 
field. (1929, c. 87, s. 7.) 

§ 63-8. Appropriations. 

The governing body or bodies of a city, town and/or county to which this 
Article is applicable, having power to appropriate, individually or jointly, 
money therein, are hereby authorized to annually appropriate and cause to be 
raised by taxation in such city, town and/or county or to use from the net 
proceeds derived from the operation, by such city, town or county, of any public 
utility a sum sufficient to carry out the provisions of this Article in such 
proportion and upon such pro-rata basis as may be determined upon by a joint 
board to be appointed by and from the governing body or bodies of the city, 
town and/or the county or individually as the case may be. Provided, nothing 
herein shall be construed to permit the governing bodies of any county, city or 
town to issue bonds under the provisions of this Article without a vote of the 
people. (1929, c. 87, s. 8.) 

§ 63-8.1: Repealed by Session Laws 1973, c. 803, s. 3. 

§ 63-9. Partial invalidity. 

If any part or parts of this Article shall be held to be unconstitutional, such 
unconstitutionality shall not affect the validity of the remaining parts of this 
Article. The General Assembly expressly declares that it would have passed 
the remaining parts of this Article, if it had known that such part or parts 
thereof would be declared unconstitutional. (1929, c. 87, s. 9.) 

391 



§63-10 CHiN63: AERONAUTICS | §63-13 

ARTICLE 2. 

State Regulation. 

§ 63-10: Repealed by Session Laws 1971, c. 936, s. 1. 

§ 63-11. Sovereignty in space. 

Sovereignty in space above the lands and waters of this State is declared to 
rest in the State, except where granted to and assumed by the United States. 
(1929, c. 190, s. 2.) 

CASE NOTES 

Stated in United States v. Causby, 328 U.S. 
256, 66 S. Ct. 1062, 90 L. Ed. 1206 (1946). 

Cited in Wall v. Trogdon, 249 N.C. 747, 107 
S.E.2d 757 (1959). 

§ 63-12. Ownership of space. 

The ownership of the space above the lands and waters of this State is 
declared to be vested in the several owners of the surface beneath, subject to 
the right of flight described in G.S. 63-18. (1929, c. 190, s. 3.) 

CASE NOTES 

Purpose of this section was to subject the 
common-law rights recognized and described 
therein to the right of flight established in 
§ 63-18, not to prohibit a conveyance of air 
rights independent of the land beneath. Cheape 
v. Town of Chapel Hill, 320 N.C. 549, 359 S.E.2d 
792 (1987). 

Flight of Planes over Property as Tak- 
ing. — Holding that flights by planes at low 

levels over plaintiff’s land deprived plaintiffs of 
use and enjoyment of their property and consti- 
tuted “taking” entitling them to compensation 
was not inconsistent with this section. United 
States v. Causby, 328 U.S. 256, 66 S. Ct. 1062, 
90 L. Ed. 1206 (1946), discussed in 25 N.C.L. 
Rev. 64. 

Cited in Wall v. Trogdon, 249 N.C. 747, 107 

5S.E.2d'°757 (1959): 

§ 63-13. Lawfulness of flight. 

Flight in aircraft over the lands and waters of this State is lawful, unless at 
such a low altitude as to interfere with the then existing use to which the land 
or water, or the space over the land or water, is put by the owner, or unless so 
conducted as to be injurious to the health and happiness, or imminently 
dangerous to persons or property lawfully on the land or water beneath. The 
landing of an aircraft on the lands or waters of another, without his consent, is 
unlawful, except in the case of a forced landing. For damages caused by a 
forced landing, however, the owner or lessee of the aircraft or the aeronaut 
shall be liable as provided in G.S. 63-14. (1929, c. 190, s. 4; 1947, c. 1001, s. 1.) 

Editor’s Note. — Section 63-14, referred to 
at the end of this section, was repealed by 
Session Laws 1947, c. 1069, s. 3. 

CASE NOTES 

An aircraft can lawfully fly over the land 
and water of this State, unless done in vio- 

lation of the provisions of this section. Wall v. 
Trogdon, 249 N.C. 747, 107 S.E.2d 757 (1959). 
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And flying a plane over the land or pond 
of another does not constitute a trespass 
unless the flight is at such low altitude as to 
interfere with the then existing use to which 
the land or water, or the space over the land or 
water, is put by the owner, or unless so con- 
ducted as to be injurious to the health and 
happiness, or imminently dangerous to persons 
or property below. Wall v. Trogdon, 249 N.C. 
747, 107 S.E.2d 757 (1959). 
Proof of Adverse Use. — A use, to be 

adverse, must be over property as to which 
another possesses the right of lawful control. 
This section restricts the right of an owner to 
control the airspace over his property. Plaintiff, 
to establish adverse use, thus has the burden of 
proving that planes overflew defendant’s prop- 
erty at such heights as to interfere with the 
then existing use of the land or airspace, or as 
to be injurious to the health and happiness, or 
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imminently dangerous to persons or property 
lawfully on the land. City of Statesville v. 
Credit & Loan Co., 58 N.C. App. 727, 294 
S.E.2d 405 (1982). 

The burden of proof is upon the party 
asserting a violation of this section, and 
evidence merely that the plane engaged in crop 
Spraying operations was seen flying over the 
land of plaintiff at an altitude of 100 feet or 
more, without evidence that such flight dis- 
turbed any person on the ground or was immi- 
nently dangerous to persons or property, is 
insufficient to make out a cause of action for 
trespass. Wall v. Trogdon, 249 N.C. 747, 107 
S.E.2d 757 (1959). 

Stated in United States v. Causby, 328 U.S. 
256, 66 S. Ct. 1062, 90 L. Ed. 1206 (1946). 

Cited in Barrier v. Troutman, 231 N.C. 47, 
55 S.E.2d 923 (1949). 

§ 63-14: Repealed by Session Laws 1947, c. 1069, s. 3. 

§ 63-15. Collision of aircraft. 

The liability of the owners of one aircraft to the owner of another aircraft, or 
to aeronauts or passengers on either aircraft, for damages caused by collision 
on land or in the air shall be determined by the rules of law applicable to torts 
on land. (1929, c. 190, s. 6.) 

CASE NOTES 

This section appears merely to declare 
the common law. Jewell Ridge Coal Corp. v. 
City of Charlotte, 204 F. Supp. 256 (W.D.N.C. 
1962). 

Liability of a carrier of passengers by 
aircraft must be based on negligence. Such 
carrier is not an insurer of the safety of its 
passengers. Jackson v. Stancil, 253 N.C. 291, 
116 S.E.2d 817 (1960). 
Any recovery for wrongful death must 

be based on actionable negligence under 
the general rules of tort liability. Mann v. 
Henderson, 261 N.C. 338, 1384 S.E.2d 626 
(1964). 

Causal Connection Between Negligence 
and Injury. — There must be a causal connec- 

tion between the negligence complained of and 
the injury inflicted. Mann v. Henderson, 261 

N.C. 338, 1384 S.E.2d 626 (1964). 
Res Ipsa Loquitur Inapplicable. — In a 

case involving an airplane crash the doctrine of 
res ipsa loquitur does not apply. Jackson v. 
Stancil, 253 N.C. 291, 116 S.E.2d 817 (1.960). 

In a case involving an airplane crash the 
doctrine of res ipsa loquitur does not apply, it 
being common knowledge that airplanes do fall 
without fault of the pilot. Mann v. Henderson, 
261 N.C. 338, 134 S.E.2d 626 (1964). 

Cited in First Fin. Sav. Bank, Inc. v. Ameri- 

can Bankers Ins. Co., 783 F. Supp. 963 
(E.D:N:C.-1991). 

§ 63-16. Jurisdiction over crimes and torts. 

All crimes, torts, and other wrongs committed by or against an airman or 
passenger while in flight over this State shall be governed by the laws of this 
State; and the question whether damage occasioned by or to an aircraft while 
in flight over this State constitutes a tort, crime or other wrong by or against 
the owner of such aircraft shall be determined by the laws of this State. (1929, 
Pemou Ss. (lott, C000, 6. o:) 

393 



863-17 

Cross References. — As to jurisdiction, see 
also § 63-24. 

CH. 63. AERONAUTICS §63-20 

CASE NOTES 

Jurisdiction Where Crash Occurs in An- 
other State. — A court of this State has 
jurisdiction of an action between residents to 
recover for negligent injury and death in an 
airplane crash occurring in another state while 

the plane was on a trip under contract made in 
this State. Jackson v. Stancil, 253 N.C. 291, 116 
S.E.2d 817 (1960). 

Cited in Mann v. Henderson, 261 N.C. 338, 

134 S.E.2d 626 (1964). 

§ 63-17. Jurisdiction over contracts. 

All contractual and other legal relations entered into by airmen or passen- 
gers while in flight over this State shall have the same effect as if entered into 
on the land or water beneath. (1929, c. 190, s. 8; 1971, c. 936, s. 3.) 

§ 63-18. Dangerous flying a misdemeanor. 

Any airman or passenger who, while in flight over a thickly inhabited area 
or over a public gathering within this State, shall engage in trick or acrobatic 
flying, or in any acrobatic feat, or shall except while in landing or taking off, fly 
at such a low level as to disturb the public peace or the rights of private persons 
in the enjoyment of their homes, or injure the health, or endanger the persons 
or property on the surface beneath, or drop any object except loose water or 
loose sand ballast, shall be guilty of a Class 1 misdemeanor. (1929, c. 190, s. 9; 
a c. 1001, s: 2; 1971, c: 936; s. 3; 1993, c. 539, s: 493;-1994; hx: Sessijic; 24; 
s; 14(c).) 

CASE NOTES 

Cited in Barrier v. Troutman, 231 N.C. 47, 
55 S.E.2d 923 (1949). 

§ 63-19: Repealed by Session Laws 1943, c. 543. 

§ 63-20. Qualifications of operator; federal license. 

The public safety requiring, and the advantages of uniform regulation 
making it desirable, in the interest of aeronautical progress, that a person 
engaging within this State in operating aircraft, in any form of aerial 
navigation for which a license to operate aircraft issued by the United States 
government would then be required if such aerial navigation were interstate, 
should have the qualifications necessary for obtaining and holding such a 
license, it shall be unlawful for any person to engage in operating aircraft 
within the State, in any such form of aerial navigation, unless he have such 
federal license. (1929, c. 190, s. 11.) 

CASE NOTES 

Federal Regulations Specifically Made 
Applicable to Intrastate Flying. — See 
Mann v. Henderson, 261 N.C. 338, 134 S.E.2d 
626 (1964). 
Applicability of Federal Regulation 

Placing Responsibility on Pilot. — The fed- 

eral regulation that the pilot in command of the 
aircraft shall be directly responsible for its 
operation and shall have final authority as to 
the operation of the aircraft is made applicable 
to all flights in North Carolina by state statute. 
No in-flight negligence of the pilot can be im- 
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puted to the passengers who chartered the United States, 654 F. Supp. 481 (W.D.N.C.), 
plane. Nothing short of physical interference  aff’d, 829 F.2d 1120 (4th Cir. 1987). 
with the pilot’s operation of the plane would Cited in Bolick v. Sunbird Airlines, 96 N.C. 
remove the pilot from actual control. Haley v. App. 443, 386 S.E.2d 76 (1989). 

§ 63-21. Possession and exhibition of license certificate. 

The certificate of the license, herein required, shall be kept in the personal 
possession of the licensee when he is operating aircraft within this State and 
must be presented for inspection upon the demand of any passenger, any peace 
officer of this State, or any official, manager or person in charge of any airport 
or landing field in this State upon which he shall land. (1929, c. 190, s. 12.) 

§ 63-22. Aircraft; construction, design and airworthiness; 
federal registration. 

The public safety requiring, and the advantages of uniform regulation 
making it desirable, in the interest of aeronautical progress, that aircraft to be 
operated within this State should conform, with respect to design, construction 
and airworthiness, to standards then prescribed by the United States govern- 
ment with respect to aerial navigation of aircraft subject to its jurisdiction, it 
shall be unlawful for any person to operate an aircraft within this State unless 
it is registered pursuant to the lawful rules and regulations of the United 
States government then in force, if the circumstances of such aerial navigation 
are of a character that such registration would be required in the case of 
interstate aerial navigation. (1929, c. 190, s. 13.) 

§ 63-23. Penalties. 

A person who violates any provision of G.S. 63-20, 63-21 or 63-22 of this 
Article shall be guilty of a Class 2 misdemeanor; provided, however, that acts 
or omissions made unlawful by G.S. 63-20, 63-21 or 63-22 of this Article shall 
not be deemed to include any act or omission which violates the laws or lawful 
regulations of the United States. (1929, c. 190, s. 14; 1993, c. 539, s. 494; 1994, 
Ex. Sess., c. 24, s. 14(c).) 

§ 63-24. Jurisdiction of State over crimes and torts re- 
tained. 

Provided that this Article shall not be construed as a waiver of jurisdiction 
of the courts of the State of North Carolina over any crime or tort committed 
within the State of North Carolina, and provided, further, that the General 
Assembly of North Carolina may at any time amend, regulate or control any of 
the powers which may be assumed by the United States Department of 
Commerce under this Article. (1929, c. 190, s. 15.) 

CASE NOTES 

Jurisdiction Where Crash Occurs in An- airplane crash occurring in another state while 
other State. — A court of this State has the plane was on a trip under contract made in 
jurisdiction of an action between residents to this State. Jackson v. Stancil, 253 N.C. 291, 116 
recover for negligent injury and death in an’ S.E.2d 817 (1960). 
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ARTICLE 3. 

Stealing, Tampering with, or Operating Aircraft While 
Intoxicated. 

§ 63-25. Taking of aircraft made crime of larceny. 

Any person who, under circumstances not constituting larceny shall, with- 
out the consent of the owner, take, use or operate or cause to be taken, used or 
operated, an airplane or other aircraft or its equipment, for his own profit, 
purpose or pleasure, steals the same, is guilty of a Class H felony. (1929, c. 90, 
s. 1; 1993, c. 539, s. 1278; 1994, Ex. Sess., c. 24, s. 14(c).) 

Cross References. — As to punishment, see 
§§ 14-1.1 and 14-2. As to larceny generally, see 
§ 14-70 et seq. 

§ 63-26. Tampering with aircraft made crime. 

Any person who shall, without the consent of the owner, go upon or enter, 
tamper with or in any way damage or injure any airplane or other aircraft, or 
any personal property under the control of or being used by any public or 
private airport or aircraft landing facility shall be guilty of a Class 1 
misdemeanor, and the showing of willful or malicious intent shall not be 
necessary to sustain a conviction hereunder. (1929, c. 90, s. 2; 1987, c. 818, s. 
3; 1993, c. 5389, s. 495; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 63-26.1. Trespass upon airport property made a crime. 

(a) It shall be unlawful for any person to trespass upon airport property. For 
purposes of this section “airport property” means property that is under the 
cent of or is being used by any public or private airport or aircraft landing 
acility. 
(b) A person commits the offense of trespass upon airport property if, 

without authorization, he enters or remains on airport property that is so 
enclosed or posted or secured as to demonstrate clearly an intent to keep out 
intruders. Violation of this section is a Class 2 misdemeanor. (1987, c. 818, s. 
4; 1993, c. 5389, s. 496; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 63-27. Operation of aircraft while impaired. 

_ (a) Offense. — A person commits the offense of operation of an aircraft while 
impaired if he operates an aircraft, whether on the ground or in the air or on 
water, within this State: 

(1) While under the influence of an impairing substance; or 
(2) After having consumed sufficient alcohol that he has, at any relevant 

time after the operating of an aircraft, an alcohol concentration of 0.04 
or more. 

The relevant definitions contained in G.S. 20-4.01 shall apply to this section. 
(b) Defense precluded. — The fact that a person charged with violating this 

section is or has been legally entitled to use alcohol or a drug is not a defense 
to a charge under this section. 

(c) Pleading. — In any prosecution for operating an aircraft while impaired, 
the pleading is sufficient if it states the time and place of the alleged offense in 
the usual form and charges that the defendant operated the aircraft within 
this State while subject to an impairing substance. 
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(d) Chemical Analysis. — Any person who operates an airplane or other 
aircraft, whether on the ground or in the air or on the water within the 
territorial limits of this State gives consent to chemical analysis if he is 
charged with the offense of operating an aircraft while impaired. The charging 
officer must designate the type of chemical analysis to be administered, and it 
may be administered when he has reasonable grounds to believe that the 
person charged has committed the specified crime. The chemical analysis shall 
be performed pursuant to the procedures established under Chapter 20 of the 
General Statutes applying to motor vehicle violations with the exception that 
if the person charged refuses to be tested, the charging officer shall, in writing, 
notify the local office of the Federal Aviation Administration of the individual’s 
refusal. The results of any chemical tests administered pursuant to this section 
will be admissible into evidence at trial on the offense charged and a written 
report of the test results shall be made available to the local office of the 
Federal Aviation Administration. 

(e) Punishment. — A person violating this section shall be guilty of a Class 
1 misdemeanor. Provided, however, for a second and all subsequent convictions 
of this section, a person shall be guilty of a Class I felony. (1929, c. 90, s. 3; 
1953, c. 675, s. 8; 1987, c. 818, s. 1; 1998, c. 539, ss. 497, 1279; 1994, Ex. Sess., 
ev24)°s:14(c).) 

§ 63-28. Infliction of serious bodily injury by operation of 
an aircraft while impaired. 

(a) Offense. — A person commits the offense of infliction of serious bodily 
injury by operation of an aircraft while impaired if, while in violation of G.S. 
63-27, he does serious bodily injury to another. 

(b) Defense precluded. — The fact that a person charged with violating this 
section is or has been legally entitled to use alcohol or a drug is not a defense 
to a charge under this section. 

(c) Pleading. — In any prosecution for infliction of serious bodily injury by 
operation of an aircraft while impaired, the pleading is sufficient if it states the 
time and place of the alleged offense in the usual form and charges that the 
defendant did serious bodily injury to another while operating an aircraft 
within this State while subject to an impairing substance. 

(d) Punishment. — Violation of this section is a Class F felony. (1929, c. 90, 
s. 4; 1953, c. 675, s. 9; 1987, c. 818, s. 2; 1998, c. 539, s. 1280; 1994, Ex. Sess., 
C. 24.78. 1 4(e).) 

ARTICLE 4, 

Model Airport Zoning Act. 

§ 63-29: Repealed by Session Laws 1971, c. 936, s. 1. 

§ 63-30. Airport hazards not in public interest. 

It is hereby found and declared that an airport hazard endangers the lives 
and property of users of the airport and of occupants of land in its vicinity, and 
also, if of the obstruction type, in effect reduces the size of the area available 
for the landing, taking off and maneuvering of aircraft, thus tending to destroy 
or impair the utility of the airport and the public investment therein, and is 
therefore not in the interest of the public health, public safety, or general 
welfare. (1941, c. 250, s. 2.) 
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Legal Periodicals. — For comment on this 
Article, see 19 N.C.L. Rev. 548 (1941). 

CASE NOTES 

Cited in Barrier v. Troutman, 231 N.C. 47, 
55 S.E.2d 923 (1949). 

§ 63-31. Adoption of airport zoning regulations. 

(a) Every political subdivision may adopt, administer, and enforce, under 
the police power and in the manner and upon the conditions hereinafter 
prescribed, airport zoning regulations, which regulations shall divide the area 
surrounding any airport within the jurisdiction of said political subdivision 
into zones, and, within such zones, specify the land uses permitted, and 
regulate and restrict the height to which structures and trees may be erected 
or allowed to grow. In adopting or revising any such zoning regulations, the 
political subdivision shall consider, among other things, the character of the 
flying operations expected to be conducted at the airport, the nature of the 
terrain, the height of existing structures and trees above the level of the 
airport, the possibility of lowering or removing existing obstructions, and the 
views of the agency of the federal government charged with the fostering of 
civil aeronautics, as to the aerial approaches necessary to safe flying opera- 
tions at the airport. 

(b) In the event that a political subdivision has adopted, or hereafter adopts, 
a general zoning ordinance regulating, among other things, the height of 
buildings, any airport zoning regulations adopted for the same area or portion 
thereof under this Article may be incorporated in and made a part of such 
general zoning regulations, and be administered and enforced in connection 
therewith, but such general zoning regulations shall not limit the effectiveness 
or scope of the regulations adopted under this Article. 

(c) Any two or more political subdivisions may agree, by ordinance duly 
adopted, to create a joint board and delegate to said board the powers herein 
conferred to promulgate, administer and enforce airport zoning regulations to 
protect the aerial approaches of any airport located within the corporate limits 
of any one or more of said political subdivisions. Such joint board shall have as 
members two representatives appointed by the chief executive officer of each 
political subdivision participating in the creation of said board and a chairman 
elected by a majority of the members so appointed. 

(d) The jurisdiction of each political subdivision is hereby extended to the 
promulgating, adopting, administering and enforcement of airport zoning 
regulations to protect the approaches of any airport or landing field which is 
owned by said political subdivision, although the area affected by the zoning 
regulations may be located outside the corporate limits of said political 
subdivision. In case of conflict with any airport zoning or other regulations 
promulgated by any political subdivision, the regulations adopted pursuant to 
this section shall prevail. 

(e) All airport zoning regulations adopted under this Article shall be 
reasonable, and none shall require the removal, lowering, or other change or 
alteration of any structure or tree not conforming to the regulations when 
adopted or amended, or otherwise interfere with the continuance of any 
nonconforming use, except as provided in G.S. 63-32, subsection (a). 

(f) A political subdivision may not adopt an airport zoning regulation in 
slang of G.S. 63A-18. (1941, c. 250, s. 3; 1945, cc. 300, 635; 1991, c. 749, s. 
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§ 63-32. Permits, new structures, etc., and variances. 

(a) Permits. — Where advisable to facilitate the enforcement of zoning 
regulations adopted pursuant to this Article, a system may be established by 
any political subdivision for the granting of permits to establish or construct 
new structures and other uses and to replace existing structures and other 
uses or make substantial changes therein or substantial repairs thereof. In any 
event, before any nonconforming structure or tree may be replaced, substan- 
tially altered or repaired, rebuilt, allowed to grow higher, or replanted, a 
permit must be secured from the administrative agency authorized to admin- 
ister and enforce the regulations, authorizing such replacement, change or 
repair. No such permit shall be granted that would allow the structure or tree 
in question to be made higher or become a greater hazard to air navigation 
than it was when the applicable regulation was adopted; and whenever the 
administrative agency determines that a nonconforming structure or tree has 
been abandoned or more than eighty percent (80%) torn down, destroyed, 
deteriorated, or decayed: (i) no permit shall be granted that would allow said 
structure or tree to exceed the applicable height limit or otherwise deviate 
from the zoning regulations; and (ii) whether application is made for a permit 
under this paragraph or not, the said agency may by appropriate action compel 
the owner of the nonconforming structure or tree, at his own expense, to lower, 
remove, reconstruct, or equip such object as may be necessary to conform to the 
regulations or, if the owner of the nonconforming structure or tree shall neglect 
or refuse to comply with such order for 10 days after notice thereof, the said 
agency may proceed to have the object so lowered, removed, reconstructed, or 
equipped. Except as indicated, all applications for permits for replacement, 
change or repair of nonconforming uses shall be granted. 

(b) Variances. — Any person desiring to erect any structures, or increase the 
height of any structure, or permit the growth of any tree, or otherwise use his 
property, in violation of airport zoning regulations adopted under this Article, 
may apply to the board of appeals, as provided in G.S. 63-33, subsection (c), for 
a variance from the zoning regulations in question. Such variances shall be 
allowed where a literal application or enforcement of the regulations would 
result in practical difficulty or unnecessary hardship and the relief granted 
would not be contrary to the public interest but do substantial justice and be 
in accordance with the spirit of the regulations and this Article. 

(c) Obstruction Marking and Lighting. — In granting any permit or vari- 
ance under this section, the administrative agency or board of appeals may, if 
it deems such action advisable to effectuate the purposes of this Article and 
reasonable in the circumstances, so condition such permit or variance as to 
require the owner of the structure or tree in question to permit the political 
subdivision, at its own expense, to install, operate, and maintain suitable 
obstruction markers and obstruction lights thereon. (1941, c. 250, s. 4.) 

§ 63-33. Procedure. 

(a) Adoption of Zoning Regulations. — No airport zoning regulations shall 
be adopted, amended, or changed under this Article except by action of the 
legislative body of the political subdivision in question, or the joint board 
provided for in G.S. 63-31, subsection (c), after a public hearing in relation 
thereto, at which parties in interest and citizens shall have an opportunity to 
be heard. At least 10 days’ notice of the hearing shall be published in an official 
paper, or a paper of general circulation, in the political subdivision or 
subdivisions in which the airport is located. 

(b) Administration of Zoning Regulations — Administrative Agency. — The 
legislative body of any political subdivision adopting airport zoning regulations 

399 



§63-33 | CH. 63, AERONAUTICS §63-33 

under this Article may delegate the duty of administering and enforcing such 
regulations to any administrative agency under its jurisdiction, or may create 
a new administrative agency to perform such duty, but such administrative 
agency shall not be or include any member of the board of appeals. The duties 
of such administrative agency shall include that of hearing and deciding all 
permits under G.S. 63-32, subsection (a), but such agency shall not have or 
exercise any of the powers delegated to the board of appeals. 7 

(c) Administration of Airport Zoning Regulations — Board of Appeals. — 
Airport zoning regulations adopted under this Article shall provide for a board 
of appeals to have and exercise the following powers: : 

(1) To hear and decide appeals from any order, requirement, decision, or 
determination made by the administrative agency in the enforcement 
of this Article or of any ordinance adopted pursuant thereto; 

(2) To hear and decide special exceptions to the terms of the ordinance 
upon which such board may be required to pass under such ordinance; 

(3) To hear and decide specific variances under G.S. 63-32, subsection (b). 
Where a zoning board of appeals or adjustment already exists, it may be 

appointed as the board of appeals. Otherwise, the board of appeals shall 
consist of five members, each to be appointed for a term of three years and to 
be removable for cause by the appointing authority upon written charges and 
after public hearing. 

The board shall adopt rules in accordance with the provisions of any 
ordinance adopted under this Article. Meetings of the board shall be held at the 
call of the chairman and at such other times as the board may determine. The 
chairman, or in his absence the acting chairman, may administer oaths and 
compel the attendance of witnesses. All meetings of the board shall be public. 
The board shall keep minutes of its proceedings, showing the vote of each 
member upon each question, or, if absent or failing to vote, indicating such fact, 
and shall keep records of its examinations and other official actions, all of 
ieee shall immediately be filed in the office of the board and shall be a public 
record. 

Appeals to the board may be taken by any person aggrieved, or by any officer, 
department, board, or bureau of the political subdivision affected, by any 
decision of the administrative agency. An appeal must be taken within a 
reasonable time, as provided by the rules of the board, by filing with the agency 
from which the appeal is taken and with the board, a notice of appeal 
specifying the grounds thereof. The agency from which the appeal is taken 
shall forthwith transmit to the board all the papers constituting the record 
upon which the action appealed from was taken. 
An appeal shall stay all proceedings in furtherance of the action appealed 

from, unless the agency from which the appeal is taken certifies to the board, 
after the notice of appeal has been filed with it, that by reason of the facts 
stated in the certificate a stay would, in its opinion, cause imminent peril to life 
or property. In such case proceedings shall not be stayed otherwise than by a 
restraining order which may be granted by the board or by a court of record on 
application on notice to the agency from which the appeal is taken and on due 
cause shown. 
The board shall fix a reasonable time for the hearing of the appeal, give 

public notice and due notice to the parties in interest, and decide the same 
within a reasonable time. Upon the hearing any party may appear in person or 
by agent or by attorney. 

The board may, in conformity with the provisions of this Article, reverse or 
affirm, wholly or partly, or modify, the order, requirement, decision or deter- 
mination appealed from and may make such order, requirement, decision or 
determination as ought to be made, and to that end shall have all the powers 
of the administrative agency from which the appeal is taken. 
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The concurring vote of a majority of the members of the board shall be 
sufficient to reverse any order, requirement, decision, or determination of the 
administrative agency, or to decide in favor of the applicant on any matter 
upon which it is required to pass under any such ordinance, or to effect any 
variation in such ordinance. (1941, c. 250, s. 5; 1981, c. 891, s. 11.) 

Local Modification. — City of Wilson: 1961, 
©2650; 1963..c.. 151. 

§ 63-34. Judicial review. 

(a) Any person aggrieved by any decision of the board of appeals, or any 
taxpayer, or any officer, department, board, or bureau of the political subdivi- 
sion, may present to the superior court a verified petition setting forth that the 
decision is illegal, in whole or in part, and specifying the grounds of the 
illegality. Such petition shall be presented to the court within 30 days after the 
decision is filed in the office of the board. 

(b) Upon presentation of such petition the court may allow a writ of 
certiorari directed to the board of appeals to review such decision of the board. 
The allowance of the writ shall not stay proceedings upon the decision 
appealed from, but the court may, on application, on notice to the board and on 
due cause shown, grant a restraining order. 

(c) The board of appeals shall not be required to return the original papers 
acted upon by it, but it shall be sufficient to return certified or sworn copies 
thereof or of such portions thereof as may be called for by the writ. The return 
shall concisely set forth such other facts as may be pertinent and material to 
show the grounds of the decision appealed from and shall be verified. 

(d) The court shall have exclusive jurisdiction to affirm, modify, or set aside 
the decision brought up for review, in whole or in part, and if need be, to order 
further proceedings by the board of appeals. The findings of fact by the board, 
if supported by substantial evidence, shall be accepted by the court as 
conclusive, and no objection to a decision of the board shall be considered by 
the court unless such objection shall have been urged before the board, or if it 
was not so urged, unless there were reasonable grounds for failure to do so. 

(e) Costs shall not be allowed against the board of appeals unless it appears 
to the court that it acted with gross negligence, in bad faith, or with malice, in 
making the decision appealed from. (1941, c. 250, s. 6.) 

§ 63-35. Enforcement and remedies. 

Each violation of this Article or of any regulations, order, or ruling promul- 
gated or made pursuant to this Article, shall constitute a Class 3 misdemeanor, 
and each day a violation continues to exist shall constitute a separate offense. 
In addition, the political subdivision within which the property is located may 
institute in any court of competent jurisdiction, an action to prevent, restrain, 
correct or abate any violation of this Article, or of airport zoning regulations 
adopted under this Article, or of any order or ruling made in connection with 
their administration or enforcement, and the court shall adjudge to the 
plaintiff such relief, by way of injunction (which may be mandatory) or 
otherwise, as may be proper under all the facts and circumstances of the case, 
in order fully to effectuate the purposes of this Article and of the regulations 
adopted and orders and rulings made pursuant thereto. (1941, c. 250, s. 7; 
1993, c. 539, s. 498; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 63-36. Acquisition of air rights. 

In any case in which: 
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(1) It is desired to remove, lower, or otherwise terminate a nonconforming 
use; or 

(2) The approach protection necessary cannot, because of constitutional 
limitations, be provided by airport zoning regulations under this 
Article; or 

(3) It appears advisable that the necessary approach protection be pro- 
vided by acquisition of property rights rather than by airport zoning 
regulations, 

the political subdivision within which the property or nonconforming use is 
located or the political subdivision owning the airport or served by it may 
acquire, in the manner provided by the law under which municipalities are 
authorized to acquire real property for public purposes, such an air right, 
easement, or other estate or interest in the property or nonconforming use in 
question as may be necessary to effectuate the purposes of this Article. 

If any political subdivision, or if any board or administrative agency 
appointed or selected by a political subdivision, shall adopt, administer or 
enforce any airport zoning regulations which results in the taking of, or in any 
other injury or damage to any existing structure, such political subdivision 
shall be liable therefor in damages to the owner or owners of any such property 
and the liability of the political subdivision shall include any expense which 
the owners of such property are required to incur in complying with any such 
zoning regulations. (1941, c. 250, s. 8.) 

§ 63-37. Short title. 

This Article shall be known and may be cited as the “Model Airport Zoning 
Act.” (1941, ¢. 250, s. 10.) 

§ 63-37.1. Airport obstructions illegal. 

Any person, other than the owner or operator of an airport, who intention- 
ally obstructs the lawful takeoff and landing operations and patterns of 
aircraft at an existing public or private airport shall be guilty of a Class 1 
misdemeanor. (1995, c. 507, s. 19.5(m).) 

ARTICLE 5. 

Aeronautics Commission; Federal Regulations. 

§§ 63-38 through 63-44: Repealed by Session Laws 1949, c. 865, s. 1. 

§ 63-45. Enforcement of Article. 

It shall be the duty of every State, county and municipal officer charged with 
the enforcement of State and municipal laws to enforce and assist in the 
enforcement of this Article. (1945, c. 198, s. 8.) 

§ 63-46: Repealed by Session Laws 1949, c. 865, s. 2. 

§ 63-47. Enforcement of regulations of Civil Aeronautics 
Administration. 

_ In the general public interest and safety, the safety of persons receiving 
instructions concerning or operating, using or traveling in aircraft, and of 
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persons and property on the ground, and in the interest of aeronautical 
progress, the public officers of the State, counties and cities shall enforce the 
rules and regulations of the Civil Aeronautics Administration. (1945, c. 198, s. 
10.) 

ARTICLE 6. 

Public Airports and Related Facilities. 

§ 63-48: Transferred to § 63-1 by Session Laws 1971, c. 936, s. 2. 

§ 63-49. Municipalities may acquire airports. 

(a) Every municipality is hereby authorized, through its governing body, to 
acquire property, real or personal, for the purpose of establishing, constructing, 
and enlarging airports and other air navigation facilities and to acquire, 
establish, construct, enlarge, improve, maintain, equip, operate, and regulate 
such airports and other air navigation facilities and structures and other 
property incidental to their operation, either within and without the territorial 
limits of such municipality and within or without this State; to make, prior to 
any such acquisition, investigations, surveys, and plans; to construct, install, 
and maintain airport facilities for the servicing of aircraft and for the comfort 
and accommodation of air travelers; and to purchase and sell equipment and 
supplies as an incident to the operation of its airport properties. It may not, 
however, acquire or take over any airport or other air navigation facility owned 
or controlled by any other municipality of the State without the consent of such 
municipality. It may use for airport purposes any available property that is 
now or may at any time hereafter be owned or controlled by it. Such air 
navigation facilities as are established on airports shall be supplementary to 
and coordinated in design and operation with those established and operated 
by the federal government. 

(b) All property needed by a municipality for an airport or restricted landing 
area, or for the enlargement of either, or for other airport purposes, may be 
acquired by purchase, gift, devise, lease or other means if such municipality is 
able to agree with the owners of said property on the terms of such acquisition, 
and otherwise by condemnation in the manner provided by the Chapter 
entitled Eminent Domain, full power to exercise the right of eminent domain 
for such purposes being ‘hereby granted every municipality both within and 
without its territorial limits. If but one municipality is involved and the 
charter of such municipality prescribes a method of acquiring property by 
condemnation, proceedings shall be had pursuant to the provisions of such 
charter and may be followed as to property within or without its territorial 
limits. The fact that the property needed has been acquired by any agency or 
corporation authorized to institute condemnation proceedings under power of 
eminent domain shall not prevent its acquisition by the municipality by the 
exercise of the right of eminent domain herein conferred when such right is 
exercised on the approach zone or on the airport site. For the purpose of 
making surveys and examinations relative to any condemnation proceedings, 
it shall be lawful to enter upon any land, doing no unnecessary damage. 
Provided that municipalities building airports after the ratification of this 
Article shall not acquire by condemnation any property of any corporation 
engaged in the operation of a railroad or railroad bridge in this State if such 
property is used in the business of such corporation. 

(c) Where necessary, in order to provide unobstructed air space for the 
landing and taking off of aircraft utilizing airports or restricted landing areas 

403 



§63-50 | CH. 63. AERONAUTICS -§63-50 

acquired or operated under the provisions of this Article, every municipality is 
authorized to acquire, in the same manner as is provided for the acquisition of 
property for airport purposes, easements through or other interests in air 
space over land or water, interests in airport hazards, or airport hazards 
outside the boundaries of the airports or restricted landing areas and such 
other airport protection privileges as are necessary to insure safe approaches 
to the landing areas of said airports or restricted landing areas and the safe 
and efficient operation thereof. It is also hereby authorized to acquire, in the 
same manner, land for the removal of airport hazards and the right of 
easement for a term of years or perpetually, to place or maintain suitable 
marks for the daytime marking and suitable lights for the nighttime marking 
of airport hazards, including the right of ingress or egress to or from such 
airport hazards for the purpose of maintaining and repairing such lights and 
marks. This authority shall not be so construed as to limit any right, power or 
authority to zone property adjacent to airports and restricted landing areas 
under the provisions of any law of this State. 

(d) It shall be unlawful for anyone to build, rebuild, create, or cause to be 
built, rebuilt, or created any object, or plant, cause to be planted, or permit to 
grow higher any tree or trees or other vegetation which shall encroach upon 
any airport protection privileges acquired pursuant to the provisions of this 
section. Any such encroachment is declared to be a public nuisance and may be 
abated in the manner prescribed by law for the abatement of public nuisances, 
or the municipality in charge of the airport or restricted landing area for which 
airport protection privileges have been acquired as in this section provided, 
may go upon the land of others and remove any such encroachment without 
being liable for damages in so doing. (1945, c. 490, s. 2; c. 810; 1981, c. 919, s. 
8.) 

Cross References. — As to eminent do- 
main, see Chapter 40A. For other provisions as 
to municipal airports, see §§ 63-1 to 63-9. 

CASE NOTES 

One purpose of the 1945 act enacting Franchise for Limousine Service to Air- 
this Article was to make uniform the law port. — See same catchline in note to § 63-2. 
with reference to public airports. Harrelson v. 
City of Fayetteville, 271 N.C. 87, 155 S.E.2d 
749 (1967). 

§ 63-50. Airports a public purpose. 

_The acquisition of any lands for the purpose of establishing airports or other 
air navigation facilities; the acquisition of airport protection privileges; the 
acquisition, establishment, construction, enlargement, improvement, mainte- 
nance, equipment and operation of airports and other air navigation facilities, 
and the exercise of any other powers herein granted to municipalities, are 
hereby declared to be public, governmental and municipal functions exercised 
for a public purpose and matters of public necessity, and such lands and other 
property, easements and privileges acquired and used by such municipalities 
in the manner and for the purposes enumerated in this Article, shall and are 
hereby declared to be acquired and used for public, governmental and 
municipal purposes and as a matter of public necessity. (1945, c. 490, s. 3.) 

Legal Periodicals. — For brief comment on 
this section, see 28 N.C.L. Rev. 332 (1950). 
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CASE NOTES 

Amunicipality is liable for torts commit- 
ted by it in the operation and mainte- 
nance of a municipal airport, since such 
activity is a proprietary or corporate function of 
the municipality, and this section, declaring 
such activity to be a public, governmental and 
municipal function exercised for a public pur- 
pose, does not purport to exempt it from tort 

liability. Rhodes v. City of Asheville, 230 N.C. 
134, 52 S.E.2d 371, rehearing denied, 230 N.C. 
759, 53 S.E.2d 313 (1949). 

Franchise for Limousine Service to Air- 

port. — See same catchline in note to § 63-2. 

Quoted in Pinehurst Airlines v. Resort Air 

Servs., Inc., 476 F. Supp. 543 (M.D.N.C. 1979). 

§ 63-51. Prior acquisition of airport property validated. 

Any acquisition of property within or without the limits of any municipality 
for airports and other air navigation facilities or of airport protection privileges 
heretofore made by any such municipality in any manner, together with the 
conveyance and acceptance thereof, is hereby legalized and made valid and 
effective. (1945, c. 490, s. 4.) 

§§ 63-51.1, 63-52: Repealed by Session Laws 1973, c. 695, s. 10. 

§ 63-53. Specific powers of municipalities operating air- 
ports. 

In addition to the general powers in this Article conferred, and without 
limitation thereof, a municipality which has established or may hereafter 
establish airports, restricted landing areas or other air navigation facilities, or 
which has acquired or set apart or may hereafter acquire or set apart real 
property for such purpose or purposes is hereby authorized: 

(1) To vest authority for the construction, enlargement, improvement, 
maintenance, equipment, operation and regulation thereof in an 
officer, a board or body of such municipality by ordinance or resolution 
which shall prescribe the powers and duties of such officer, board or 
body. The expense of such construction, enlargement, improvement, 
maintenance, equipment, operation and regulation shall be a respon- 
sibility of the municipality. 

(2) To adopt and amend all needful rules, regulations and ordinances for 
the management, government and use of any properties under its 
control whether within or without the territorial limits of the munic- 
ipality; to appoint airport guards or police with full police powers; to 
fix by ordinance, penalties for the violation of said ordinances and 
enforce said penalties in the same manner in which penalties pre- 
scribed by other ordinances of the municipality are enforced. It may 
also adopt ordinances designed to safeguard the public upon or 
beyond the limits of private airports or landing strips within such 
municipality or its police jurisdiction against the perils and hazards of 
instrumentalities used in aerial navigation. Such ordinances shall be 
published as provided by general law or the charter of the municipal- 
ity for the publication of similar ordinances, They must conform to 
and be consistent with the laws of this State and shall be kept in 
conformity, as nearly as may be, with the then current federal 
legislation governing aeronautics and the regulations duly promul- 
gated thereunder and rules and standards issued from time to time 
pursuant thereto. 

(3) To lease such airports or other air navigation facilities, or real property 
acquired or set apart for airport purposes, to private parties, to any 
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municipal or State government or to the national government, or to 
any department of either thereof, for operation; to lease to private 
parties, to any municipal or State government or to the national 
government, or any department of either thereof, for operation or use 
consistent with the purpose of this Article, space, area, improvements, 
or equipment on such airports; to sell any part of such airports, other 
air navigation facilities or real property to any municipal government, 
or to the United States or to any department or instrumentality 
thereof, for aeronautical purposes or purposes incidental thereto, and 
to confer the privileges of concessions of supplying upon its airports 
goods, commodities, things, services and facilities; provided that in 
each case in so doing the public is not deprived of its rightful, equal, 
and uniform use thereof. 

(4) To sell or lease any property, real or personal, acquired for airport 
purposes and belonging to the municipality, which, in the judgment of 
its governing body, may not be required for aeronautic purposes in 
accordance with the laws of this State or the provisions of the charter 
of the municipality governing the sale or leasing of similar munici- 
pally owned property. 

(5) To determine the charge or rental for the use of any properties under 
its control and the charges for any services or accommodations and 
the terms and conditions under which such properties may be used, 
provided that in all cases the public is not deprived of its rightful, 
equal, and uniform use of such property. Charges shall be reasonable 
and uniform for the same class of service and established with due 
regard to the property and improvements used and the expense of 
operation to the municipality. The municipality shall have and may 
enforce liens as provided by law for liens and enforcement thereof, for 
repairs to or improvement or storage or care of any personal property, 
to enforce the payment of any such charges. 

(6) To engage, on an airport, in commercial and industrial land develop- 
ment projects which relate to, develop, or further airborne commerce 
and cargo and passenger traffic, and, in connection with any project, 
to improve real estate on an airport and lease that improved real 
estate to public or private commercial and industrial enterprises, or 
contract with others to do so. 

(7) To exercise all powers necessarily incidental to the exercise of the 
general and special powers herein created. (1945, c. 490, s. 6; 1991, ec. 
oO le Sal) 

Local Modification. — (As to subdivision 4) _ port Authority: 1987 (Reg. Sess., 1988), c. 1006. 
city of Laurinburg: 1957, ¢ 1210: town of | s_5. 
Maxton: 1957, c. 1210; Goldsboro-Wayne Air- 

CASE NOTES 

Constitutionality. — Subdivisions (2), (3) ties require flexibility and a practical approach, 

and (5) of this section are not violative of equal 

protection as being devoid of appropriate stan- 
dards. Pinehurst Airlines v. Resort Air Servs., 

Inc., 476 F. Supp. 543 (M.D.N.C. 1979). 

Although the standard set out in subdivision 
(2) of this section for the enactment of manage- 
rial rules and regulations is limited to the word 
“needful,” such a standard is sufficiently defi- 
nite to serve as a reasonable and workable 
guide to an administrative body, whose activi- 

without leaving that body to its own unfettered 
discretion. The standard for municipal action 
with respect to safety ordinances is definite 
enough to withstand constitutional scrutiny. 
Pinehurst Airlines v. Resort Air Servs., Inc., 476 
F. Supp. 5438 (M.D.N.C. 1979). 

Subdivision (3) of this section is not constitu- 
tionally infirm on its face. Pinehurst Airlines v. 
Resort Air Servs., Inc., 476 F. Supp. 543 
(M.D.N.C. 1979). 
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The requirement of some flexibility in 
landing fees must be considered implicit 
in the concept of reasonableness which 
ferms the foundation of subdivision (5). Ra- 
leigh-Durham Airport Auth. v. Delta Air Lines, 
429 F. Supp. 1069 (E.D.N.C. 1976). 
A fee reasonable under subdivision (5) 

will also meet the test of reasonableness 
under the commerce clause of the United 
States Constitution. Raleigh-Durham Airport 
Auth. v. Delta Air Lines, 429 F. Supp. 1069 
(E.D.N.C. 1976). 

There are no constitutional infirmities in the 
fixing of landing fees and space use charges so 
long as the municipality complies with the 
provisions of subdivision (5). Raleigh-Durham 
Airport Auth. v. Delta Air Lines, 429 F. Supp. 
1069 (E.D.N.C. 1976). 
Municipality May Award Franchise for 

Limousine Service to and from Airport. — 
The provisions of this section and §§ 68-2, 

63-49, 63-50, and 62-260 authorize a municipal 

corporation to award a franchise contract 
granting the right to provide limousine service 
to a municipal airport upon certain terms and 
conditions set forth in the franchise ordinance. 
Harrelson v. City of Fayetteville, 271 N.C. 87, 
155 S.E.2d 749 (1967). 
A municipal corporation, owning and operat- 

ing a public airport, is authorized to grant an 
exclusive franchise for the operation of a com- 
mon carrier limousine service for the transpor- 
tation of passengers and their baggage to and 
from the airport. Raleigh-Durham Airport 
Auth. v. Stewart, 278 N.C. 227, 179 S.E.2d 424 
(1971); 
And, in so doing the municipality is act- 

ing in a proprietary capacity. Raleigh- 
Durham Airport Auth. v. Stewart, 278 N.C. 227, 
179 S.E.2d 424 (1971). 
Under Like Rules and Regulations as 

Pursued by Private Individuals. — When 
given authority to do so a governmental entity 
is expected to perform a proprietary function 
under like rules and regulations as those pur- 
sued by private individuals. Raleigh-Durham 
Airport Auth. v. Stewart, 278 N.C. 227, 179 

S.E.2d 424 (1971). 
Municipality may grant one or more 

concessions to car rental companies. Ra- 
leigh-Durham Airport Auth. v. Stewart, 278 
N.€; 227, 179,S.H.2d 424 (1971). 

Or Taxicab Concession. — The authority 
of a municipality extends to the granting of an 
exclusive taxicab or limousine or car rental 
concession at the airport. Raleigh-Durham Air- 
port Auth. v. Stewart, 278 N.C. 227, 179 S.E.2d 
424 (1971). 
And may permit them to enter and re- 

main upon its airport premises for the so- 
licitation of business. Raleigh-Durham Airport 
Auth. v. Stewart, 278 N.C. 227, 179 S.E.2d 424 
(1971). | 
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While Denying Such Privilege to Other 
Such Companies. — See Raleigh-Durham 
Airport Auth. v. Stewart, 278 N.C. 227, 179 
S.E.2d 424 (1971). 
But it may not forbid the other compa- 

nies to enter its premises and remain 
thereon for such time as is reasonably 
necessary to discharge an outgoing pas- 
senger, with his baggage, or to pick up an 
incoming passenger, with his baggage, pursu- 
ant to an actual, previously made contract or a 
previously received request for such service. 
Raleigh-Durham Airport Auth. v. Stewart, 278 
N.C.:227, 179:'S:E.2d 424 C1974): 
A municipal corporation, operating a public 

airport, or other public transportation termi- 
nal, has no more extensive authority to exclude 
persons or vehicles from the terminal grounds 
than does a privately owned common carrier 
operating such a terminal for the use and 
convenience of its passengers. There is no basis 
for a distinction in this respect between an 
airport and a railroad or steamship terminal. 
Raleigh-Durham Airport Auth. v. Stewart, 278 
N.C. 227, 179 S.E.2d 424 (1971). 
The operation of an airport by a county 

is a proprietary function. Pinehurst Airlines 
v. Resort Air Servs., Inc., 476 F. Supp. 543 
(M.D.N.C. 1979). 
Amunicipality operating an airport acts 

in a proprietary capacity. Piedmont Avia- 
tion, Inc. v. Raleigh-Durham Airport Auth., 288 
N.C, 98, 215 S.H.2d.552 (1975): 

Fixing of Fees Not Administrative Deci- 
sion. — The fixing by a municipal airport 
authority of fees it will charge for the use of its 
property is not an “administrative decision.” 
Piedmont Aviation, Inc. v. Raleigh-Durham Air- 
port Auth., 288 N.C. 98, 215 S.E.2d 552 (1975). 

In determining the fee it will charge for the 
privilege of landing an aircraft upon its runway 
and the rent it will charge for the use of its 
properties, a municipal airport authority is 
acting as the proprietor of the property, not as a 
regulatory agency. Piedmont Aviation, Inc. v. 
Raleigh-Durham Airport Auth., 288 N.C. 98, 
215 S.E.2d 552 (1975). 
Unilateral fixing of fees under subdivi- 

sion (5) is nowhere prohibited in this sec- 
tion, and no set procedure is required or com- 
manded. Raleigh-Durham Airport Auth. v. 
Delta Air Lines, 429 F. Supp. 1069 (E.D.N.C. 
1976). 
And Notice Not Required. — Nothing in 

this section requires a municipal airport au- 
thority to give notice to present or prospective 
users of its properties that the authority is 
contemplating a change in such fees and rental 
charges. Piedmont Aviation, Inc. v. Raleigh- 
Durham Airport Auth., 288 N.C. 98, 215 S.E.2d 
552 (1975); Raleigh-Durham Airport Auth. v. 
Delta Air Lines, 429 F. Supp. 1069 (E.D.N.C. 
1976). 
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Nor Hearing. — No provision in this section 
requires that a municipal airport authority 
conduct a hearing, receive evidence and make 
findings of fact or that it follow any other 
procedural course in determining the landing 
fees or rentals to be charged by it. Piedmont 
Aviation, Inc. v. Raleigh-Durham Airport Auth., 
288 N.C. 98, 215 S.E.2d 552 (1975); Raleigh- 
Durham Airport Auth. v. Delta Air Lines, 429 F. 
Supp. 1069 (E.D.N.C. 1976). 
The proviso at the end of subdivision (3) 

contemplates that limits of some sort will 
be placed upon the activities of municipalities 
while engaged in the ‘proprietary activity of 
operating a publicly owned airport. Pinehurst 
Airlines v. Resort Air Servs., Inc., 476 F. Supp. 
543 (M.D.N.C. 1979). 
Federal Antitrust Scrutiny of Exclusive 

Grant. — The legislative intent behind this 
section was not to direct or authorize a grant by 
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a county of an exclusive fixed base operator 
status at an airport. Thus federal antitrust 
scrutiny of such an alleged arrangement would 
be proper. Pinehurst Airlines v. Resort Air 
Servs., Inc., 476 F. Supp. 543 (M.D.N.C. 1979). 
Where a night watchman at a municipal 

airport kills a person on the property in 
the nighttime, the question of whether he was 
acting in his capacity as servant or agent of the 
airport, or in his capacity as a police officer, is a 
question of fact to be determined by the jury on 
an issue raised by proper pleadings. Rhodes v. 
City of Asheville, 230 N.C. 134, 52 S.E.2d 371, 
rehearing denied, 230 N.C. 759, 53 S.E.2d 3138 

(1949). ? 
Cited in Jackson v. Stancil, 253 N.C. 291, 

116 S.E.2d 817 (1960); Town of Spencer v. Town 
of E. Spencer, 129 N.C. App. 751, 501 S.E.2d 
367 (1998). 

§ 63-54. Federal aid. 

(a) A municipality is authorized to accept, receive, and receipt for federal 
moneys and other moneys, either public or private, for the acquisition, 
construction, enlargement, improvement, maintenance, equipment, or opera- 
tion of airports and other air navigation facilities and sites therefor, and to 
comply with the provisions of the laws of the United States and any rules and 
regulations made thereunder for the expenditures of federal moneys upon such 
airports and other air navigation facilities. 

(b) The governing body of any municipality is authorized, if necessary, to 
comply with any federal law or regulation of any agency thereof to designate 
the North Carolina Aeronautics Commission as its agents to accept, receive, 
and receipt for federal moneys in its behalf for airport purposes. Such moneys 
as are paid over by the United States government shall be paid over to said 
municipality under such terms and conditions as may be imposed by the 
United States government in making such grant. 

(c) All contracts for the acquisition, construction, enlargement, improve- 
ment, maintenance, equipment, or operation of airports or other air navigation 
facilities made by the municipality shall be made pursuant to the laws of this 
State governing the making of like contracts, provided, however, that where 
such acquisition, construction, improvement, enlargement, maintenance, 
equipment or operation is financed wholly or partly with federal moneys the 
municipality may let contracts in the manner prescribed by the federal 
authorities, acting under the laws of the United States and any rules or 
regulations made thereunder notwithstanding any other State law to the 
contrary. (1945, c. 490, s. 7.) 

§ 63-55. Airports on public waters and reclaimed land. 

(a) The powers herein granted to a municipality to establish and maintain 
airports shall include the power to establish and maintain such airports in, 
over, and upon any public waters of this State within the limits or jurisdiction 
of or bordering on the municipality, any submerged land under such public 
water, and any artificial or reclaimed land which before the artificial making or 
reclamation thereof constituted a portion of the submerged land under such 
public waters, and as well the power to construct and maintain terminal 
buildings, landing floats, causeways, roadways and bridges for approaches to 
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or connecting with the airport, and landing floats and breakwaters for the 
protection of any such airport. 

(b) All the other powers herein granted municipalities with reference to 
airports on land or granted to them with reference to such airports in, over, and 
upon public waters, submerged land under public waters, and artificial or 
reclaimed land. (1945, c. 490, s. 8.) 

§ 63-56. Joint operation of airports. 

(a) All powers, rights and authority granted to any municipality in this 
Article may be exercised and enjoyed by two or more municipalities either 
within or without the territorial limits of either or any of said municipalities 
and within or without this State, or by any municipality acting jointly with any 
other municipality therein either within or without this State, provided the 
laws of such other state permit such joint action. 

(b) Any two or more municipalities may enter into agreements with each 
other, duly authorized by ordinance or resolution, as may be appropriate, for 
joint action pursuant to the provisions of this section. Concurrent action by the 
governing bodies of the municipalities involved shall constitute joint action. 

(c) Each such agreement shall specify its terms; the proportionate interest 
which each municipality shall have in the property, facilities and privileges 
involved, and the proportion of preliminary costs, costs of acquisition, estab- 
lishment, construction, enlargement, improvement and equipment, and of 
expenses of maintenance, operation and regulation to be borne by each, and 
make such other provisions as may be necessary to carry out the provisions of 
this section. It shall provide for amendments thereof and for conditions and 
methods of termination; for the disposition of all or any part of the property, 
facilities and privileges jointly owned if said property, facilities and privileges, 
or any part thereof, shall cease to be used for the purposes herein provided or 
if the agreement shall be terminated, and for the distribution of the proceeds 
received upon any such disposition, and of any funds or other property jointly 
owned and undisposed of, and the assumption or payment of any indebtedness 
arising from the joint venture which remains unpaid, upon any such disposi- 
tion or upon a termination of the agreement. 

(d) Municipalities acting jointly as herein authorized may create a board 
from the inhabitants of such municipalities for the purpose of acquiring 
property for establishing, constructing, enlarging, improving, maintaining, 
equipping, operating and regulating the airports and other air navigation 
facilities and airport protection privileges to be jointly acquired, controlled, 
and operated. Such board shall consist of members to be appointed by the 
governing body of each municipality involved, the number to be appointed by 
each to be provided for by the agreement for the joint venture. Each member 
shall serve for such time and upon such terms and as to compensation, if any, 
as may be provided for in the agreement. 

(e) Each such board shall organize, select officers for terms to be fixed by the 
agreement, and adopt and from time to time amend rules of procedure. 

(f) Such board may exercise, on behalf of the municipalities acting jointly by 
which it is appointed, all the powers of each of such municipalities granted by 
this Article, except as herein provided, subject, however, to such limitations as 
may be contained in the agreement between such municipalities. Real prop- 
erty, airports, restricted landing areas, air protection privileges, or personal 
property costing in excess of a sum to be fixed by the joint agreement, may be 
acquired, and condemnation proceedings may be instituted, only by authority 
of the governing bodies of each of the municipalities involved. The total amount 
of expenditures to be made by the board for any purpose in any calendar year 
shall be determined by the municipalities involved by the approval by each. No 
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real property and no airport, other air navigation facility, or air protection 
privilege, owned jointly, shall be disposed of by the board, by sale, or otherwise, 
except by authority of the appointed governing bodies, but the board may lease 
space, area or improvements and grant concessions on airports for aeronauti- 
cal purposes or purposes incidental thereto. 

(g) Each municipality is authorized and empowered to enact such ordi- 
nances as are provided for by this Article, and to fix by such ordinances 
penalties for the violation thereof, which ordinances shall have the same force 
and effect within the municipality which enacted them, and on any property 
controlled by it, either separately or jointly with another municipality, or 
adjacent thereto, whether within or without the territorial limits of it, or either 
or any of them, as ordinances of the municipality involved, and may be 
enforced in such municipality in like manner as are its other ordinances. 

(h) Condemnation proceedings may be instituted in the names of two or 
more municipalities jointly, and the property acquired by such joint condem- 
nation proceedings shall be held by the municipalities as tenants in common, 
each municipality being entitled to a pro rata interest in said property as the 
value of its contribution to the acquisition of said property bears to the total 
cost of acquiring said property, and in the event one municipality desires to 
acquire property for expansion of or addition to the facilities, and the other or 
others do not elect to join in the acquisition of such property, such municipality 
may institute condemnation proceedings in its name individually, and all 
property now owned or hereafter acquired by a municipal corporation for 
additions to or expansions of aeronautical facilities operated jointly shall be 
and remain the sole property of the municipal corporation acquiring same. 

(i) For the purpose of providing funds for necessary expenditures in carrying 
out the provisions of this section, a joint fund shall be created and maintained, 
into which each of the municipalities involved shall deposit its proportionate 
share as provided by the joint agreement, and into which shall be paid the 
revenues obtained from the ownership, control and operation of the airports 
and other air navigation facilities jointly controlled. 

(j) All disbursements from such fund shall be made by order of the board, 
subject, however, to such limitations as shall be contained in the agreement 
between such municipalities. 

(k) Specific performance of the provisions of any joint agreement entered 
into as provided for in this section may be enforced as against any party 
thereto by the other party or parties thereto. 

(1) In the event any property is now held or may hereafter be acquired by 
two or more municipalities for aeronautical purposes, and such municipalities 
do not agree upon the terms of an agreement, as heretofore provided, and shall 
not agree to create a board as heretofore provided, then and in that event a 
board of not less than five nor more than seven members shall be created from 
the inhabitants of such municipalities, each municipality being entitled to 
appoint as nearly as possible the proportionate number of representatives on 
said board as the value of its contribution shall bear to the entire amount of 
money or property so held by such municipalities for aeronautical purposes. In 
determining the value of the contribution of any municipality, the value of any 
funds or property used for the development of said property or the building of 
facilities on said property shall be taken into consideration. 

(m) The said board shall have all powers given by this Article to boards 
created by agreements between municipalities, provided, however, that any 
funds appropriated by a municipality and turned over to the board for 
aeronautical purposes shall only be used for these purposes designated by the 
municipality furnishing such funds. 

(n) The actions of such board shall be determined by a majority vote of the 
members thereof, and a majority of the members shall constitute a quorum for 

410 



§63-57 ART. 6. PUBLIC AIRPORTS AND RELATED FACILITIES §63-57 

any meeting of the board, and such boards so created shall have full control of 
all revenues received by reason of the airport or other aeronautical facilities, 
and shall have power to expend all sums so received for such aeronautical 
purposes as the board deems proper, and pay over any surplus to municipal- 
ities in proportion to their respective interests. 

(o) In the event the aeronautical facilities or any part thereof shall cease to 
be used for aeronautical purposes, such of the facilities as are jointly owned by 
two or more municipalities shall be sold, and each municipality shall receive 
its ne rata proportion of the sums realized from the sale of facilities jointly 
owned. 

(p) In the event aeronautical facilities are now owned or hereafter acquired 
by two or more municipalities, and are operated under a board as hereinabove 
provided, and one or more of such municipalities deem it advisable to expand 
or enlarge the facilities or invest more money in such facilities, all of the 
municipalities then having representation on the board shall be entitled, if 
they so desire, to contribute their pro rata part of such additional investment 
and maintain their pro rata representation on said board, provided, however, 
that if one or more of the municipalities involved shall fail to contribute its or 
their proportionate part of such additional investment, the representation of 
such municipality on such board shall be readjusted, to the end that the 
representation of each municipality on said board shall represent as nearly as 
possible its pro rata contribution to the entire investment. 

Provided further that where one municipality at the time of the passage of 
this Article shall have invested more than one half of the total investment in 
a jointly owned airport, then, and in that event the minority owner or owners 
shall be allowed five years from the date of the passage of this Article in which 
to pay over to the majority owner a sum sufficient to equalize the amount of 
ownership of the present minority owner or owners with the total ownership of 
the majority owner. Provided further that this Article shall not be construed to 
amend or impair in any respect contracts or agreements in effect at the time of 
the adoption of this Article. 

(q) In the case of an airport board or commission authorized by agreement 
between two cities, as defined in G.S. 160A-1(2), pursuant to this section, one 
of which is located partially but not wholly in the county in which the jointly 
owned airport is located, and where the board or commission provided water 
and wastewater services off the airport premises before January 1, 1995, the 
board or commission shall have the authority to acquire, construct, establish, 
enlarge, improve, maintain, own, operate and contract for the operation of 
water supply and distribution systems and wastewater collection, treatment 
and disposal systems of all types, on and off the airport premises. In no event, 
however, shall such a board or commission be held liable for damages to those 
off the airport premises for failure to provide such water or wastewater 
services. (1945, c. 490, s. 9; 1995 (Reg. Sess., 1996), c. 644, s. 1.) 

§ 63-57. Powers specifically granted to counties. 

(a) The purposes of this Article are specifically declared to be county 
purposes as well as generally public, governmental and municipal. 

(b) The powers herein granted to all municipalities are specifically declared 
to be granted to counties in this State, any other statute to the contrary 
notwithstanding. (1945, c. 490, s. 10.) 

CASE NOTES 

Operation of Airport Is Proprietary airport a county engages in a proprietary or 
Function. — In operating and maintaining an _ corporate function, in the exercise of which it is 
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subject to tort liability. Rhodes v. City of 
Asheville, 230 N.C. 134, 52 S.E.2d 371, rehear- 
ing denied, 230 N.C. 759, 53 S.E.2d 313 (1949). 

§ 63-58. Municipal jurisdiction exclusive. 

Every airport and other air navigation facility controlled and operated by 
any municipality, or jointly controlled and operated pursuant to the provisions 
of this Article, shall, subject to federal and State laws, rules, and regulations, 
be under the exclusive jurisdiction and control of the municipality or munici- 
palities controlling and operating it, and no other municipality in which such 
airport or air navigation facility is located shall have any udu jurisdiction of 
the same. (1945, c. 490, s. 11.) 

CASE NOTES 

Cited in Rhodes v. City of Asheville, 230 N.C. 
134, 52 S.E.2d 371 (1949). 

§§ 63-59 through 63-64: Reserved for future codification purposes. 

ARTICLE 7. 

State and Federal Aid; Authority of Department of 
Transportation. 

§ 63-65. Authority of Department of Transportation gen- 
erally; “airport” defined. 

(a) The Department of Transportation is hereby authorized, subject to the 
limitations and conditions of this Article, to provide State aid in form of loans 
and grants to cities, counties, and public airport authorities of North Carolina 
for the purpose of planning, acquiring, constructing, or improving municipal, 
county, and other publicly owned or controlled airport facilities, and to 
authorize related programs of aviation safety, education, promotions, and 
long-range planning. 

(b) Repealed by Session Laws 1979, c. 148, s. 1. (1967, c. 1006, s. 1; 1975, c. 
TAGE SS 1977 (2nd Sassen i219 ts; 39. 1979, c. 148, ss. 1, 5.) 

Editor’s Note. — This section is former 

§ 113-28.5, as amended and recodified by Ses- 

sion Laws 1979, c. 148, ss. 1 and 5. 

OPINIONS OF ATTORNEY GENERAL 

Loans or Grants to Publicly-Owned Air- for promotional purposes. See opinion of Attor- 
ports. — This Article does not permit the ney General to Mr. W.G. Plentl, PE., Director of 
Department of Transportation to make loans or Aeronautics, N.C. Department of Transporta- 
grants of State funds to publicly-owned airports tion, 538 N.C.A.G. 81 (1984). 

§ 63-66. Administration of Article; powers of Department 
of Transportation. 

The Department of Transportation shall carry out the provisions of this 
Article. In exercising such power, the Department shall: 
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(1) Promote the further development and improvement of air routes, 
airport facilities, seaplane bases, heliports, protect their approaches 
and stimulate the development of aviation, commerce and air facili- 
ties. In exercising this power, the Department shall prepare and 
develop goals, objectives, standards and policies for the most efficient 
and economical expenditure of State funds as may be appropriated for 
the purposes of this Article. 

(2) Publish and make available to aviation interests, the Federal Aviation 
Administration, and the people of the State generally, current infor- 
mation regarding such criteria, standards, and policies. 

(3) Prepare and keep current a State airport plan and submit annual 
revisions of that plan to the Federal Aviation Administration. 

(4) Make a detailed and thorough study of all applications for State 
assistance authorized herein and make specific recommendations 
regarding applications to the Federal Aviation Administration for 
federal grants. 

(5) Develop a plan of priorities and allocations of State funds to be revised 
annually. 

(6) Represent the State before all federal agencies and elsewhere where 
the aviation interests of the State may be affected. 

(7) Subject to the availability of funds for the purpose, promote aviation 
safety throughout the State and conduct such promotional, educa- 
tional and other programs as may be necessary to keep the people of 
the State properly informed with respect to aviation and to further 
aeronautics generally throughout the State. 

In exercising the powers and performing the duties herein provided for by 
this section, the Department of Transportation shall consult with and seek the 
advice of the aeronautics council. (1967, c. 1006, s. 1; 1978, c. 507, s. 5; c. 1262, 
SS -20. O00; c. 1443, ‘91; 1975, ¢, 716.8. 3; 1979, c. 148, ‘ss. 2,'5.) 

Editor’s Note. — This section is former 
§ 113-28.6, as amended and recodified by Ses- 
sion Laws 1979, c. 148, ss. 2 and 5. 

§ 63-67. Activities eligible for State aid. 

Loans and grants of State funds may be made for the planning, acquisition, 
construction, or improvement of any airport, seaplane base, or heliport owned 
or controlled, or which will be owned or controlled by any city, county or public 
airport authority acting by itself or jointly with any other city or county. An 
airport, seaplane base, or heliport development project or activity eligible for 
State aid under this Article shall also be deemed to include projects such as air 
navigation facilities, aviation easements, and the acquisition of land, lighting, 
marking, security items, terminal improvements, and the elimination of 
aviation safety hazards, and the preservation or enhancement of essential air 
service as defined by the Federal Aviation Act of 1958, as amended. (1967, c. 
fobG. s- t1973.-c1443"'8'2°"1977, 2nd Sess. ce. 1219, 8739 1, 19795 c. 148; s. 
5; 1987 (Reg. Sess., 1988), c. 1086, s. 164.) 

Editor’s Note. — This section is former 

§ 113-28.7, as recodified by Session Laws 1979, 

c. 148, s. 5. 
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§ 63-68. Limitations on State financial aid. 

Grants and loans of funds authorized by this Article shall be subject to the 
following conditions and limitations: 

(1) Loans and grants may be for such projects, activities, or facilities as 
would in general be eligible for approval by the Federal Aviation 
Administration or its successor agency or agencies with the exception 
that the requirement that the airport be publicly owned shall not be 
applicable. Further, airport terminal and security areas, seaplane 
bases, and heliports are also eligible for State financial aid. 

(2) Loans and grants of State funds shall be limited to a maximum of fifty 
percent (50%) of the nonfederal share of the total cost of any project 
for which aid is requested, and shall be made only for the purpose of 
supplementing such other funds, public or private, as may be avail- 
able from federal or local sources provided, however, using one 
hundred percent (100%) State funding in its discretion the Depart- 
ment of Transportation may purchase, install and maintain naviga- 
tional aids necessary for the safe, efficient use of airspace and may 
conduct other projects or programs to improve the safety and planning 
of the air transportation system, including but not limited to, marking 
serviceable runways and taxiways. Further, the Department of Trans- 
portation may contract out the maintenance and installation of 
state-owned navigational aids when necessary and may give or 
transfer such aids to the Federal Aviation Administration. 

(3) Loans and grants of State funds shall be made from General Assembly 
appropriations specifically designated for aviation improvement, and 
from no other source. The Department of Transportation may utilize 
the State Aviation Grant Funds to cover the direct and indirect costs 
of administering airport grant projects, other services authorized by 
this Article including planning, and the costs of services provided by 
nonadministrative Department of Transportation divisions or other 
State agencies in connection with these projects. 

(4) Notwithstanding the provisions of this section or G.S. 63-67, the 
Department of Transportation may allow up to ten percent (10%) of 
State aviation grant funds to be used for maintenance on General 
Aviation and Air Carrier Airports having a Department of Transpor- 
tation approved maintenance plan on a seventy-five percent (75%) 
local — twenty-five percent (25%) State basis. 

(5) Notwithstanding the provisions of this section, the Department of 
Transportation may allow loans and grants of State funds up to eighty 
percent (80%) of the nonfederal share of the total cost of the develop- 
ment of new or unpaved publicly owned airports identified in the 
North Carolina Airport System Plan, provided that such funding shall 
be limited to land acquisition, site preparation, basic runway, taxiway, 
and apron system construction, together with associated lighting and 
navigational aids, and construction of the primary airport access road. 
Electronic navigational aids, terminal buildings, access taxiways, and 
other items eligible for State airport aid at the rate of fifty percent 
(50%) of the nonfederal share of project cost shall not be eligible for 
the foregoing eighty percent (80%) State funding, even though con- 
structed as part of the initial airport development. 

(6) Notwithstanding the provisions of this section, the Department of 
Transportation may allow loans and grants of State funds up to ninety 
percent (90%) of the total cost of the development of new or unpaved 
publicly owned rural airports identified in the North Carolina Airport 
System Plan and receiving no federal funding. Such State funding 
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shall be limited to land acquisition, site preparation, basic runway, 
taxiway, and apron system construction, together with associated 
lighting and navigational aids, and construction of the primary 
airport access road. 

The Department of Transportation shall develop rules and regula- 
tions to define rural airports. (1967, c. 1006, s. 1; 1969, c. 293; 1973, c. 
1262, s..28; c. 1443, s. 3; 1975, c. 716, 5.3; 1977, 2nd Sess., c. 1219, s. 
OO. t 979. iGild8oss:.3;.5;.c#149; L98lecwil LL7;.ss; 1o2:01983,.¢..319; 
ns (Reg. Sess., 1984), c. 1094; 1985, c. 782; 1989, c. 636; 1991, c. 480, 
ak. 

Editor’s Note. — This section is former 
§ 113-28.8, as amended and recodified by Ses- 
sion Laws 1979, c. 148, ss. 3 and 5. 

§ 63-69. Sources of State funds. 

State financial assistance under this Article shall be limited to appropria- 
tions of funds made for the purpose by the General Assembly to the Depart- 
ment of Transportation, or to private funds which may become available to the 
Department for such purpose. (1967, c. 1006, s. 1; 1973, c. 1262, s. 86; 1975, c. 
TOs 0, °1979,-c2 148; srb.) 

Editor’s Note. — This section is former 

§ 113-28.9, as recodified by Session Laws 1979, 

€7 145,525: 

§ 63-70. Acceptance, receipt, accounting, and expenditure 
of State and federal funds. 

All North Carolina municipalities, counties and public airport authorities 
are hereby authorized to accept, receive, receipt for, disburse and expend State 
funds, and other funds, public and private, which may be made available to 
them to accomplish any purpose of this Article. All federal funds accepted and 
expended by any municipality or county shall be accepted, accounted for, and 
expended according to such terms and conditions as may be prescribed by the 
United States and not inconsistent with State law. All State funds accepted by 
any municipality, county or public airport authority shall be accepted, ac- 
counted for, and expended according to such terms and conditions as may be 
prescribed by the Department of Transportation. Unless otherwise prescribed 
by the federal or State agency from which funds were made available, the chief 
financial officer of the municipality, county or public airport authority shall 
deposit all funds received and keep the same in separate funds according to the 
purpose for which they were received. The accounting of all such funds shall be 
subject to the municipal and county fiscal control acts. (1967, c. 1006, s. 1; 
Pe ee 262.05. 150,21. FD aC GLO, S.osul 919, Cr 148, 8.10.) 

Editor’s Note. — This section is former 
§ 113-28.10, as recodified by Session Laws 
1979, c. 148, s.:). 

§ 63-71. Receipt of federal grants. 

(a) The Department of Transportation is hereby designated the State 
agency to accept grants for public airport development and improvements 
made by the United States pursuant to federal law. The Department shall have 
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authority to comply with federal-aid provisions, to obtain and to disburse said 
grants in accordance with applicable federal laws and regulations, and to enter 
into contracts with the federal government, municipalities, counties, or airport 
authorities in connection with said grants. The Department shall also have the 
authority to enter into contracts with the Federal Aviation Administration or 
its successor agency for aeronautics related purposes, including joint acquisi- 
tion and installation of aviation related equipment in accordance with the 
procurement procedures of the Federal Aviation Administration where such 
method of acquisition would result in a cost savings to the Department. 

(b) The Department of Transportation shall have authority to act as an 
agent of any public agency which, either individually or jointly with one or 
more other public agencies, submits to the Secretary of Transportation of the 
United States an application for federal aid in connection with airport 
development, improvement, or planning. (1969, c. 1109, ss. 1, 2; 1973, c. 1262, 
s. 86; 1975, c. 716, s. 3; 1979, c. 148, ss. 4, 5; 1983 (Reg. Sess., 1984), c. 1093.) 

Editor’s Note. — This section is former 
§ 113-28.11, as amended and recodified by Ses- 
sion Laws 1979, c. 148, ss. 4 and 5. 

§ 63-72. Authority of Department of Transportation to 
operate airports and expend funds therefor. 

The Department is authorized to operate state-owned or leased airports or 
any airport for which the State has obtained a special use permit to operate. 
The Department may expend funds appropriated for grants to airports for the 
purpose of operating, maintaining, and improving state-owned or leased 
airports, or any airport for which the State has obtained a special use permit 
to operate and maintain. (1969, c. 1109, s. 3; 19738, c. 1262, s. 86; 1975, c. 716, 
So: 19/9) cul4ees by) 

Editor’s Note. — This section is former 
§ 118-28.12, as recodified by Session Laws 
LOTTI; Cc. 1485, 5. 

§ 63-73. Letting of contracts. 

All contracts that the Department of Transportation may let for construc- 
tion, repair, maintenance or those services listed in 49 U.S.C. App. 
§ 2210(a)(16) in furtherance of this Article shall be let in accordance with the 
aaa of G.S. 186-28.1. (1983 (Reg. Sess., 1984), c. 1033, s. 1; 1991, c. 430, 
Sez. 

§§ 63-74 through 63-77: Reserved for future codification purposes. 

ARTICLE 8. 

North Carolina Special Airport Districts Act. 

§ 63-78. Short title. 
This Article shall be known and may be cited as the “North Carolina Special 

Airport Districts Act.” (1979, c. 689, s. 1.) 
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§ 63-79. Definitions. 

As used in this Article, the following words and terms shall have the 
following meanings, unless the context shall indicate another or different 
meaning or intent: 

(1) “Aeronautical facilities” means airports, runways, terminals, hangars 
and other facilities related thereto; 

(2) “District” means a special airport district created under the provisions 
of this Article; 

(3) “District board” or “board” means a special airport district board 
established under the provisions of this Article as the governing body 
of a district; 

(4) “Governing body” means the board, commission, council or other body, 
by whatever name it may be known, of a unit of local government in 
which the general legislative powers thereof are vested; 

(5) “Unit” or “unit of local government” means counties, cities, towns and 
incorporated villages. (1979, c. 689, s. 2.) 

§ 63-80. Procedure for creation of districts; concurrent 
resolutions; notice and public hearing; sub- 
mission of question to voters; publication of 
notice; actions to set aside proceedings. 

(a) Any unit of local government in this State and any one or more other 
units of local government in this State may, by concurrent resolutions adopted 
by the governing body of each such unit, create special airport districts under 
the provisions of this Article which shall be public bodies corporate and politic 
and political subdivisions of the State. The district shall comprise the territory 
of the participating units. The district shall be designated “Special Airport 
District of ___” and shall be of such duration as the participating units shall 
determine. 

(b) Prior to the adoption of any resolutions creating a special airport district, 
there shall be held a joint public hearing convened by the governing bodies of 
each of the participating units of government concerning the creation of the 
proposed special airport district. The presiding officers of the governing body of 
the units proposing to create such district shall name a time and place within 
the proposed district at which the public hearing shall be held. The presiding 
officers shall give prior notice of such hearing at the courthouse of the county 
or counties within which the district lies and also by publication at least once 
a week for two successive weeks in a newspaper having general circulation in 
the proposed district, the first publication to be at least 30 days prior to such 
hearing. In the event all matters pertaining to the creation of such special 
airport district cannot be concluded at such hearing, such hearing may be 
continued to a time and place within the proposed district determined by the 
governing body of each of the respective units of local government. 

(c) Following the joint public hearing but prior to the adoption by a unit of 
local government of any resolution creating a special airport district, the 
governing body of such unit may submit the question of the unit’s participation 
in a special airport district to the qualified voters of such unit. The form of the 
question as stated on the ballot shall be in substantially the following words: 

“Shall the governing body of approve ’s participation in the 
proposed _______ special airport district? 

L] YES L} NO” 
If a majority of the qualified voters of the unit who vote thereon approve such 
participation, the governing body of such unit may adopt a resolution creating 
the particular special airport district. The election shall be conducted and the 
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results thereof certified, declared and published in the same manner as bond 
elections within the unit. 

(d) Following the adoption of the resolutions creating the district by the 
governing body of each participating unit, the presiding officer of each such 
governing body shall cause to be published a single time in a newspaper 
circulating within the unit a notice in substantially the following form: 

The governing body of _________ and the governing body of passed 
resolutions on _______, Wan dO Rede ay , respectively, creating the 
Special Airport District of ___________. Notice of the creation of such special 
airport district is hereby given on the date hereof. Any action or proceeding 
questioning the validity of the resolutions or the creation of the special airport 
district must be commenced within 30 days after the publication of this notice. 

Presiding Officer 
(e) Any action or proceeding in any court to set aside the resolutions or the 

creation of a special airport district, or to obtain any other relief upon the 
ground that such resolutions or any proceeding or action taken with respect to 
the creation of such district is invalid, must be commenced within 60 days after 
the publication of the foregoing notice. After the expiration of such period of 
limitation, no right of action or defense founded upon the invalidity of the 
resolutions or the creation of the special airport district shall be asserted nor 
shall the validity of the resolutions or the creation of such airport district be 
open to question in any court upon any ground whatever, except in an action 
or proceeding commenced within such period. (1979, c. 689, s. 3; 1999-456, s. 
59.) 

Effect of Amendments. — Session Laws amended the form in subsection (d) to change 
1999-456, s. 59, effective January 1, 2000, the line for date entry from “19” to a blank line. 

§ 63-81. District board; composition, appointment, terms 
and oaths; organization; meetings; quorum. 

(a) Appointment of Board for District. — The board of the special airport 
district shall be composed of two representatives from each of the participating 
units of local government appointed annually by the governing body of each of 
said units of local government, respectively, from among their members at the 
first regular meeting thereof in January. Each member of the district board 
must be a member of the governing body of the unit of local government by 
which he was appointed. Membership on the district board may be held in 
addition to the offices authorized by G.S. 128-1 or 128-1.1. Said representatives 
shall hold office from their appointment until their successors are appointed 
and qualified, except that when any member of the district board ceases for any 
reason to be a member of the governing body of the unit of local government by 
which he was appointed, he shall simultaneously cease to be a member of said 
district board. Upon the occurrence of any vacancy on said district board, the 
vacancy shall be filled within 30 days after notice thereof by the governing 
body of the participating unit of local government having a vacancy in its 
representation. Within 30 days after the expiration of the period set forth in 
G.S. 63-80 hereof, the governing body of each participating unit of local 
government shall appoint its representatives to hold office until successors 
shall be appointed in the manner hereinbefore provided. Each member of the 
district board, before entering upon his duties, shall take and subscribe an 
oath or affirmation to support the Constitution and laws of the United States 
and of this State and to discharge faithfully the duties of his office; and a record 
of each such oath shall be filed in the minutes of the respective participating 
units of local government. 
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(b) District Board Procedures. — The district board shall meet regularly at 
such places and on such dates as are determined by the board. Special 
meetings may be called by the chairman on his own initiative and shall be 
called by him upon request of two or more members of the board. All members 
shall be notified in writing at least 24 hours in advance of such meeting. A 
majority of the members of the district board shall constitute a quorum. No 
vacancy in the membership of the district board shall impair the right of a 
quorum to exercise all the rights and perform all the duties of the district 
board. No action, other than an action to recess or adjourn, shall be taken 
except upon a majority vote of the entire authorized membership of said 
district board. Each member, including the chairman, shall be entitled to vote 
on any question. 

(c) District Board Officers. — The district board shall elect annually in 
January from among its members a chairman, vice-chairman, secretary and 
treasurer. (1979, c. 689, s. 4.) 

§ 63-82. Procedure for inclusion of additional units of 
local government; notice and hearing; actions 
to set aside proceedings. 

(a) If, at any time subsequent to the creation of a special airport district, 
there shall be filed with the district board a resolution of the governing body of 
a unit of local government requesting inclusion in the district of such unit of 
local government, and if the district board shall favor the inclusion in the 
district of such unit of local government, the district board shall notify the 
governing body of each of the participating units of local government within 
which the district lies and shall propose to such governing bodies an appro- 
pants amendment of the concurrent resolutions creating the special airport 
istrict. 
(b) The procedures set forth in G.S. 63-79 regarding the creation of a special 

airport district shall apply to the inclusion in such special airport district of 
additional units of local government. 

(c) If all of the participating units of local government agree to the 
amendment of the concurrent resolutions creating the special airport district 
to include such unit of local government in the special airport district, the 
presiding officer of the governing body of each of such participating units of 
local government, including the unit proposed to be included, shall cause to be 
published in the manner provided in G.S. 63-79, a notice of the inclusion of 
such unit of local government. 

(d) Any action or proceeding in any court to set aside such amendatory 
resolutions providing for the inclusion of a unit of local government within a 
special airport district or to obtain any other relief upon the ground that such 
amendatory resolutions or any proceeding or action taken with respect to the 
inclusion of the unit of local government within the district is invalid, must be 
commenced within 30 days after publication of the notice. After the expiration 
of such period of limitation, no right of action or defense founded upon the 
invalidity of the amendatory resolutions or the inclusion of the unit of local 
government in the district shall be asserted, nor shall the validity of the 
amendatory resolutions or the inclusion of the unit of local government in the 
district be open to question in any court upon any ground whatever, except in 
an action or proceeding commenced within such period. Provided that no such 
action or proceeding to set aside such amendatory resolutions shall impair or 
otherwise affect the conclusivity of the concurrent resolutions as provided in 
G.S. 63-80. 

(e) Immediately following the inclusion of any additional unit of local 
government within an existing district, members representing such additional 
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unit of local government shall be appointed to the district board in the manner 
provided in G.S. 63-81 hereof. 

(f) The annexation by a participating unit of local government of an area 
lying outside the district shall not be construed as the inclusion within the 
district of an additional unit of local government within the meaning of the 
provisions of this section; but any such area so annexed shall become a part of 
the district and shall be subject to all debts and supplemental tax obligations 
thereof. (1979, c. 689, s. 5.) 

§ 63-83. Powers of districts generally. 

Each district shall be deemed to be a public body and body politic and 
corporate exercising public and essential governmental functions to aid 
counties, cities, towns, incorporated villages and airport authorities in con- 
structing and financing aeronautical facilities and enhancing the security of 
airport revenue bonds issued by counties, cities, towns, incorporated villages 
and airport authorities, and each district is hereby authorized and empowered: 

(1) To adopt bylaws for the regulation of its affairs and the conduct of its 
business not in conflict with this or other laws; 

(2) To adopt an official seal and alter the same at pleasure; 
(3) To maintain an office at such place or places in the district as it may 

designate; 
(4) To sue and be sued in its own name, plead and be impleaded; 
(5) To acquire in the name of the district by gift, purchase or exercise of 

the power of eminent domain any improved or unimproved lands or 
rights-in-land and make a conveyance thereof to a county, city, town, 
incorporated village or airport authority for use as or in connection 
with aeronautical facilities; 

(6) To enter into contracts with any person, firm or corporation, public or 
private, or any airport authority or other public authority or govern- 
mental entity, upon such terms as the district board may determine 
with respect to aeronautical facilities owned or operated by counties, 
cities, towns, incorporated villages or airport authorities; 

(7) To lend to any airport authority heretofore or hereafter created by 
statute such sum or sums of money and at such rate of interest and 
upon such other terms as the district and the airport authority shall 
contract and agree upon, for the purpose of establishing, enlarging, 
improving, or maintaining any airport under the control of such 
airport authority; 

(8) To issue bonds or other obligations of the district as hereinafter 
provided and apply the proceeds thereof to the financing of aeronau- 
tical facilities owned or operated by counties, cities, towns, incorpo- 
rated villages or airport authorities or to the retirement of bonds 
theretofore issued by such units for such purposes or by the district 
and to refund, whether or not in advance of maturity or the earliest 
redemption date, any such bonds or other obligations; 

(9) To levy for the life of airport revenue bonds issued by counties, cities, 
towns, incorporated villages or airport authorities an annual property 
tax for operating supplements or debt service reserved supplements 
as hereinafter provided; 

(10) To cause taxes to be levied and collected upon all taxable property 
within the district sufficient to meet the obligations of the district; and 

(11) To do all acts and things necessary or convenient to carry out the 
powers granted by this Article. (1979, c. 689, s. 6.) 
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§ 63-84. Bonds and notes authorized. 

In addition to the powers hereinbefore granted, a district shall have power 
to issue bonds and notes pursuant to the provisions of the Local Government 
Bond Act and the Local Government Revenue Bond Act for the purpose of 
financing aeronautical facilities and to refund such bonds and notes, whether 
or not in advance of their maturity or earliest redemption date, and such bond 
or note issues may include bonds or notes, the proceeds of which are to be 
applied to the retirement of outstanding bonds or notes of counties, cities, 
towns, incorporated villages or airport authorities theretofore issued for the 
purpose of financing aeronautical facilities. (1979, c. 689, s. 7.) 

§ 63-85. Taxes for supplementing airport revenue bond 
projects. 

A district shall have power from time to time to levy taxes or cause the levy 
thereof for operating supplements and debt service reserve supplements with 
respect to aeronautical facilities under and subject to the Local Government 
Revenue Bond Act. (1979, c. 689, s. 8.) 

§ 63-86. Determination of tax rate by district board; levy 
and collection of tax; remittance and deposit of 
funds. 

After each assessment for taxes following the creation of the district, the 
board or boards of commissioners of the county or counties within which the 
district is located shall file with the district board the valuation of assessable 
property within the district. The district board shall then determine the 
amount of funds to be raised by taxation for the ensuing year in excess of 
available funds to provide for the payment of interest on and principal of all 
outstanding general obligation bonds as the same shall become due and 
payable and to pay all obligations incurred by the district in the performance 
of its lawful undertakings and functions. 

The district board shall determine the number of cents per hundred dollars 
necessary to raise said amount and certify such rate to the appropriate board 
or boards of commissioners of the appropriate county or counties. The board or 
boards of commissioners of such county or counties shall include the number of 
cents per hundred dollars certified by the district board in its next annual levy 
against all taxable property within the district, which tax shall be collected as 
other county taxes are collected, and every month the amount of tax so 
collected shall be remitted to the district board and deposited by the district 
board in a separate account in a bank in the State. Such levy may include an 
amount for reimbursing the particular county for the cost to the county of 
levying and collecting any such taxes. The officer or officers having charge or 
custody of the funds of the district shall require security for protection of 
deposits as provided in the Local Government Budget and Fiscal Control Act. 
(1979, c. 689, s. 9.) 

§ 63-87. Bond elections. 

Elections for the purpose of authorizing the levy of taxes for the issuance of 
bonds shall be called by the district board and shall be conducted and the 
results canvassed by the boards of elections having jurisdiction within the 
participating units. Such results shall be certified to the district board and 
such board shall certify and declare the result of the election and publish a 
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statement of the result once as provided in the Local Government Bond Act. 
(1979, c. 689, s. 10.) 

§ 63-88. Advances. 

Any participating unit of local government is hereby authorized to make 
advances, from any moneys that may be available for such purpose, in 
connection with the creation of the special airport district and to provide for 
the preliminary expenses of such district. Any such advances may be repaid to 
such participating units of local government from the proceeds of the bonds 
issued by such district or from other available funds of the district. (1979, c. 
689, s. 11.) 

§ 63-89. Inconsistent laws declared inapplicable. 

All general, special or local laws, or parts thereof, inconsistent herewith, are 
hereby declared to be inapplicable, unless otherwise specified in the provisions 
of this Article. (1979, c. 689, s. 12.) 

ARTICLE 9. 

Changes in Special Use Airspaces. 

§ 63-90. Public purpose declared. 

It is the intent of the General Assembly that the legislative branch review 
and comment on all applications and actions of the Federal Aviation Admin- 
istration concerning the creation of or changes in special use airspaces for 
aircraft operation over North Carolina. (1987, c. 494, s. 1 

§ 63-91. General Assembly review and approval. 

The Division of Aviation of the Department of Transportation shall bring 
before the General Assembly or the Joint Legislative Commission on Govern- 
mental Operations all applications to the Federal Aviation Administration and 
all proposed rule changes by the Federal Aviation Administration for the 
creation of or changes in special use airspaces, including military operation 
areas and restricted areas for aircraft operation over North Carolina during 
the period for public comment. If the General Assembly is in session during 
that period, information on the pending application or rule change shall be 
presented to the standing Transportation Committees of the House of Repre- 
sentatives and the Senate. If the comment period occurs when the General 
Assembly is not in session then the Division of Aviation of the Department of 
Transportation shall bring the relevant information before the Joint Legisla- 
tive Commission on Governmental Operations. The General Assembly or the 
Joint Legislative Commission on Governmental Operations will then review 
and comment on those applications. (1987, c. 494, s. 1.) 

§ 63-92. Effect of General Assembly review. 
(a) If the General Assembly or the Joint Legislative Commission on Gov- 

ernmental Operations determines that the proposed change is in the best 
interests of the citizens of this State, then the Division of Aviation of the 
Department of Transportation shall notify the Federal Aviation Administra- 
tion of the General Assembly’s official position on the pending application or 
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rule change when it submits the State’s official position on the pending 
application or rule change. 

(b) If the General Assembly or the Joint Legislative Commission on Gov- 
ernmental Operations determines that the proposed change is not in the best 
interests of the citizens of this State, then the Division of Aviation of the 
Department of Transportation shall notify the Federal Aviation Administra- 
tion of the General Assembly’s official position opposing the pending applica- 
tion or rule change when it submits the State’s official position on the pending 
application or rule change. (1987, c. 494, s. 1.) 
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§ 63A-1. Short title and intent. 

This Chapter is the “North Carolina Global TransPark Authority Act.” It is 
enacted in part pursuant to Article V, Section 13, of the North Carolina 
Constitution with the intent that the body politic and corporate created by this 
Chapter shall have all power and authority as may be provided to it under that 
section of the Constitution. (1991, c. 749, s. 1; 1993 (Reg. Sess., 1994), c. 777, 
s. 4(b).) 

Editor’s Note. — Session Laws 1991, c. 749, 
s. 2 provides: 

“Interpretation of act. 
“(a) This act shall not be deemed to exclude 

additional or alternative methods for executing 
the provisions of this act, shall be regarded as 
supplemental to power conferred by other laws, 
and shall not be regarded as in derogation of 
any powers now existing. 

“(b) This act, being necessary for the health 
and welfare of the people of this State, shall be 
liberally construed to effect its purposes. 

“(c) Insofar as the provisions of this act are 
inconsistent with the provisions of any general 
laws, the provisions of this act shall be control- 
ling. 

“(d) Insofar as the provisions of this act are 
inconsistent with the provisions of any local, 
special, or private laws, the provisions of those 
laws are repealed to the extent of the conflict. 

“(e) If any provisions of this act or its appli- 
cation are held invalid, the invalidity does not 
affect other provisions or applications of this 
act that can be given effect without the invalid 
provisions or application, and to this end the 
provisions of this act are severable. 

“(f) References in this act to specific acts, 
sections, or Chapters of the General Statutes 
are intended to be references to such acts, 
sections, or chapters as they may be amended 

from time to time by the General Assembly.” 
Session Laws 1993 (Reg. Sess., 1994), c. 777, 

s. 4(a), effective July 17, 1994, renamed this 
Chapter, which had been entitled the North 
Carolina Air Cargo Airport Authority. In mak- 
ing this change the act misquoted the former 
name of the chapter. The act was in the coded 
bill drafting format provided by § 120-20.1. 
The chapter name has been set out as above at 
the direction of the revisor of statutes. 

Session Laws 1993 (Reg. Sess., 1994), c. 777, 
which amended this section, in s. (4)(l) pro- 
vides: “Any reference to the North Carolina Air 
Cargo Airport Authority in any other act of the 
General Assembly is deemed to refer to the 
North Carolina Global TransPark Authority.” 

Session Laws 2001-424, s. 1.2, provides: 

“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, s. 27.19, provides: 

“The Department of Transportation’s Aviation 
Division shall study the transfer of the Global 
TransPark airport fixed assets and operations 
from the Global TransPark Authority to an- 
other appropriate entity. The Aviation Division 
shall report the results of this study to the Joint 
Legislative Transportation Oversight Commit- 
tee and to the Chairs of the Senate and House 
of Representatives Appropriations Committees 
by February 15, 2002.” 
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Session Laws 2001-424, s. 27.20, provides: 
“The State Board of Community Colleges shall 
study the transfer of the Education and Train- 
ing Center from the Global TransPark Author- 
ity to an appropriate public educational entity. 
The State Board of Community Colleges shall 
report the results of the study to the Joint 
Legislative Transportation Oversight Commit- 
tee and to the Chairs of the Senate and House 
of Representatives Appropriations Committees 
by February 15, 2002.” 

Session Laws 2001-424, s. 36.3, provides: 

§ 638A-2. Definitions. 

CH. 63A. GLOBAL TRANSPARK AUTHORITY §63A-2 

“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2008 fiscal biennium.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 
Legal Periodicals. — For a comment on the 

acquisition, abandonment, and preservation of 
rail corridors in North Carolina, see 75 N.C.L. 
Rev. 1989 (1997). 

The following definitions apply in this Chapter: 
(1) Aircraft. — A contrivance that is used or designed for flight. 
(2) Airport project. — Any of the following that is part of or is used in 

connection with a cargo airport or a facility at a cargo airport complex 
site and is not a special user project: 
a. Land, equipment, or buildings or other structures, whether located 

on one or more sites. 

b. The addition to or the rehabilitation, improvement, renovation, or 
enlargement of any property described in subpart a. 

The term includes infrastructure improvements, such as improve- 
ments to railroad facilities, roads, bridges, and water, sewer, or 
electric utilities even if not located on a cargo airport complex site. An 
airport project may include a facility leased to one or more entities 
under a true lease. 

(3) Authority. — The North Carolina Global TransPark Authority. 
(4) Board. — The Board of Directors of the Authority. 
(5) Bonds. — The revenue bonds or other interest bearing obligations 

authorized to be issued by the Authority under this Chapter. 
(6) Cargo airport. — Any area of land or water that is designed for the 

landing and takeoff of aircraft, any appurtenant area used or suitable 
for airport buildings or other airport facilities, and any appurtenant 
right-of-way. In addition to facilities for the transportation of cargo by 
aircraft, a cargo airport may contain facilities to shelter, service, or 
repair aircraft and facilities to discharge and receive passengers. 

(7) Cargo airport complex. — A cargo airport and all other facilities, 
including private facilities, related to the cargo airport that are 
located within the cargo airport complex site. 

(8) Cargo airport complex site. — The area designated by the Authority as 
the location of a cargo airport complex. An area may not be so 
designated by the Authority unless all or a substantial portion of the 
land on which the cargo airport is located or is to be located is or shall 
be owned by the Authority or is or shall be controlled by the Authority 
pursuant to lease, joint operating agreement, or other contractual 
arrangements. 

(9) Costs. — The capital cost of a project, including: 
a. The costs of doing any or all of the following: 

1. Acquiring, constructing, erecting, providing, developing, in- 
stalling, furnishing, and equipping. 

2. Reconstructing, remodeling, altering, renovating, replacing, 
refurnishing, and reequipping. 

3. Enlarging, expanding, and extending. 
4. Demolishing, relocating, improving, grading, draining, land- 

scaping, paving, widening, and resurfacing. 
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b. The costs of all property, both real and personal and both improved 
and unimproved, and of plants, works, appurtenances, struc- 
tures, facilities, furnishings, machinery, equipment, vehicles, 
easements, water rights, air rights, franchises, and licenses used 
or useful in connection with the project. 

c. The costs of demolishing or moving structures from land acquired 
and acquiring land to which the structures are to be moved. 

d. Financing charges, including estimated interest during the acqui- 
sition or construction of a project and for one year thereafter. 

e. The costs of services to provide plans, specifications, studies, 
reports, surveys, and estimates of costs and revenues. 

f. The costs of paying any interim financing, including principal, 
interest and premium, related to the acquisition or construction 
of the project. 

. Administrative and legal expenses and administrative charges. 
. The costs of obtaining bond and reserve fund insurance and 

investment contracts, of credit-enhancement facilities, liquidity 
facilities, and interest-rate agreements, and of establishing and 
maintaining debt service and other reserves. 

i. Any other services, costs, and expenses necessary or incidental to 
the project. 

(10) Credit facility. — An agreement with a banking institution, an 
insurance institution, an investment institution, or other financial 
institution located inside or outside the United States of America that 
provides for prompt payment, whether at maturity, presentment, or 
tender for purchase, redemption, or acceleration, of part or all of the 
principal or purchase price, redemption premium, if any, and interest 
on a bond or note issued by the Authority and for repayment of the 
institution. 

(11) Financing agreement. — A written instrument establishing the 
rights and responsibilities of the Authority and the operator concern- 
ing a special user project financed by the issuance of bonds. A 
financing agreement may be a lease, a lease and lease-back, a sale and 
lease-back, a lease purchase, an installment sale and purchase 
agreement, a conditional sales agreement, a secured or unsecured 
loan agreement, or other similar contract, and may involve property 
in addition to the property financed with the bonds. 

(12) Local Government Commission. — The Local Government Commis- 
sion of the Department of State Treasurer, established by Article 2 of 
Chapter 159 of the General Statutes. 

(13) Notes. — Revenue notes or revenue bond anticipation notes issued by 
the Authority under this Chapter. 

(14) Obligor. — A person, including an operator, who has entered into a 
financing or other agreement obligating the person to make payments 
to the Authority or to holders of bonds issued to finance a special user 
project. 

(15) Operator. — The person entitled to the use or occupancy of a special 
user project. 

(16) Par formula. — A provision or formula to make periodic adjustments 
in the interest rate of a bond or note, including: 
a. A provision for an adjustment to keep the purchase price of the 

bond or note in the open market as close to par as possible. 
b. A provision for an adjustment based on one or more percentages of 
a prime rate or base rate that may vary or apply for specified 

periods of time. 
c. Any other provision that does not materially and adversely affect 

the financial position of the Authority and the marketing of the 
bonds or notes at a reasonable interest cost to the Authority. 

tie) 
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(17) Person. — Any person, corporation, partnership, association, trust, 
or other legal entity. 

(18) Project. — An airport project or a special user project. 
(19) Revenues. — For a special user project, the term means rents, fees, 

charges, payments, proceeds, or other income or profit derived from 
the special user project or from the financing agreement or security 
document for the special user project. For an airport project, the term 
means rents, fees, charges, payments, proceeds, or other income or 
profit derived from the airport project or from any pledge of nontax 
revenues, appropriation, or payment made by the State or a county in 
which the cargo airport is located. 

(20) Security document. — One or more written instruments establishing 
the rights and responsibilities of the Authority and the holders of 
bonds issued to finance a special user project. A security document 
may provide for, or be in the form of an agreement with, a trustee for 
the benefit of the bondholders. A security document may contain an 
assignment, pledge, mortgage, or other encumbrance of part or all of 
the Authority’s interest in, or right to receive revenues from, a special 
user project or any other property provided by the operator or other 
obligor under a financing agreement. A financing agreement and a 
security document may be combined as one instrument. 

(21) Special user project. — Any land, equipment, or buildings or other 
structures located on one or more sites within a cargo airport complex 
site and the addition to or the rehabilitation, improvement, renova- 
tion, or enlargement of a structure located within a cargo airport 
complex site when the property is to be used as or in connection with 
any of the following: 
a. An undertaking for industry, including an industrial or a manu- 

facturing factory, mill, assembly plant, or fabricating plant, a 
freight terminal, an industrial research, development, or labora- 
tory facility, or an industrial processing or distribution facility for 
industrial or manufactured products. 

b. A commercial, processing, mining, transportation, distribution, 
storage, marine, aviation, or environmental facility or improve- 
ment. 

c. Any combination of items mentioned in subparts a. and b. 
A special user project, during its economic life, is to be principally used 
by one or more for-profit entities other than as lessee under a true 
lease. A special user project may include all appurtenances and 
incidental facilities such as land, a headquarters or office facility, 
warehouses, distribution centers, access roads, sidewalks, utilities, 
railway sidings, trucking and similar facilities, parking facilities, 
waterways, docks, wharves, and other improvements necessary or 
convenient for the construction, maintenance, and operation of any 
structure. 

(22) True lease. — A lease that has a fair market value rental and is not 
treated as a financing lease or installment sale for federal tax law 
purposes. (1991, c. 749, s. 1; 1991 (Reg. Sess., 1992), c. 900, s. 108(a); 
1993 (Reg. Sess., 1994), c. 777, s. 4(c).) 

§ 63A-3. Creation of Authority and Board. 
(a) Creation. The North Carolina Global TransPark Authority is created as 

a body corporate and politic having the powers and jurisdiction as provided 
under this Chapter or any other law. The Authority is a State agency created 
to perform essential governmental and public functions. The Authority shall be 
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located within the Department of Transportation, but shall exercise all of its 
powers, including the power to employ, direct, and supervise all personnel, 
independently of the Secretary of Transportation and, notwithstanding any 
other provision of law, shall be subject to the direction and supervision of the 
Secretary only with respect to the management functions of coordinating and 
reporting. 

(b) Board of Directors. The Authority shall be governed by a Board of 
Directors. The Board shall consist of at least the following 20 members: 

(1) Seven members appointed by the Governor. 
(2) Three members appointed by the General Assembly upon the recom- 

mendation of the Speaker of the House of Representatives in accor- 
dance with G.S. 120-121. 

(3) Three members appointed by the General Assembly upon the recom- 
mendation of the President Pro Tempore of the Senate in accordance 
with G.S. 120-121. 

(4) The State Treasurer, who shall serve as an ex officio nonvoting 
member. 

(5) The President of the North Carolina System of Community Colleges, 
provided that the President of the North Carolina Community Col- 
leges may instead appoint to the Board of Directors one member of the 
board of trustees of a community college or one president of a 
community college. If such an appointment is made, the appointee 
shall serve at the pleasure of the President. 

(6) The President of The University of North Carolina, provided that the 
President of the University of North Carolina may instead appoint to 
the Board of Directors one member of the board of trustees of a 
constituent institution of The University of North Carolina, or one 
ehancellor of a constituent institution of The University of North 
Carolina. If such an appointment is made, the appointee shall serve at 
the pleasure of the President. 

(7) The Chairman of the State Ports Authority. 
(8) One member appointed by the board of county commissioners of any 

county in which the cargo airport complex site is located. 
(9) One member appointed by the city council of the city which is a county 

seat of any county in which the cargo airport complex site is located. 
(10) The Commissioner of Agriculture. 

Within 90 days after the Authority acquires land, either by purchase or 
condemnation, for development as part of a cargo airport complex site, the 
board of county commissioners in any county in which a portion of the land is 
located and the city council of the city which is the county seat of the county 
shall, by resolution, each appoint a person to serve as a member of the Board. 
If the board of commissioners or the city council appoints one of its own 
members to the Board, the county commissioner or the member of the city 
council who is appointed is considered to be serving on the Board as an ex 
officio voting member as part of the duties of the office of county commissioner 
or the office of city council member, in accordance with G.S. 128-1.2, and is not 
considered to be serving in a separate office. Notwithstanding G.S. 116-31(h), 
a member of the board of trustees of a constituent institution of The University 
of North Carolina appointed to the Board of Directors under subdivision (6) of 
this subsection may concurrently serve on the board of trustees and the Board 
of Directors. Notwithstanding any other provision of law, the Governor may 
serve on the Board of Directors by his own appointment on or after July 16, 
1991, under subdivision (1) of this subsection. 
As the holder of an office, each member of the Board shall take the oath 

required by Article VI, § 7 of the North Carolina Constitution before assuming 
the duties of a Board member. 
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(c) Selection Criteria. In making appointments to the Board, the Governor 
and the General Assembly shall give consideration to the geographical repre- 
sentation of the Western region, the Piedmont region, and the Eastern region 
of the State. In addition, at least one member appointed by the Governor shall 
be representative of business, at least one shall be representative of 
agribusiness, at least one shall be representative of environmental interests, 
and at least one shall be representative of industrial interests. 

(d) Terms. The terms of the initial members appointed by the Governor or 
the General Assembly end June 30, 1993. The initial term of a member 
appointed by a board of county commissioners or by a city council ends on the 
second June 30 after the appointment. Subsequent appointments by a board of 
county commissioners or by a city council shall be for terms of four years. The 
seven members appointed by the Governor for subsequent terms shall be 
appointed for terms of two years ending on June 30 of each odd-numbered year. 
The six members appointed by the General Assembly for subsequent terms 
shall be divided into two classes. The first class shall consist of three persons, 
two of whom shall be appointed upon recommendation of the Speaker of the 
House of Representatives and one of whom shall be appointed upon recom- 
mendation of the President Pro Tempore of the Senate, to serve an initial term 
expiring June 30, 1995, with subsequent terms expiring each fourth June 30th 
thereafter. The second class shall consist of three persons, two of whom shall 
be appointed upon recommendation of the President Pro Tempore of the Senate 
and one of whom shall be appointed upon recommendation of the Speaker of 
the House of Representatives, to serve an initial term expiring June 30, 1997, 
with subsequent terms expiring each fourth June 30th thereafter. 

(e) Chair and Vice-chair of the Board. The Governor shall designate one of 
the members appointed by the Governor as the Chair of the Board. The 
Governor shall convene the first meeting of the Board, at which time the 
members of the Board shall elect from their membership a Vice-chair of the 
Board. 

(f) Vacancies. All members of the Board shall remain in office until their 
successors are appointed and qualify. A vacancy in an appointment made by 
the Governor or a board of county commissioners shall be filled by the 
Governor or the board of county commissioners for the remainder of the 
unexpired term. A vacancy in an appointment made by the General Assembly 
shall be filled in accordance with G.S. 120-122. A person appointed to fill a 
vacancy shall qualify in the same manner as a person appointed for a full term. 

(g) Removal of Board Members. The Governor may remove any member of 
the Board for misfeasance, malfeasance, or nonfeasance in accordance with 
G.S. 143B-13(d). The person who appointed a member of the Board may 
remove the member for using improper influence in accordance with GS. 
143B-13(c). 

(h) Organization of the Board. The Board shall adopt bylaws with respect to 
the calling of meetings, quorums, voting procedures, the keeping of records, 
and other organizational and administrative matters as the Board may 
determine. A quorum shall consist of a majority of the members of the Board. 
No vacancy in the membership of the Board shall impair the right of a quorum 
to exercise all rights and to perform all the duties of the Board and the 
Authority. 

(i) Compensation of the Board. No part of the revenues or assets of the 
Authority shall inure to the benefit of or be distributable to the members of the 
Board or officers or other private persons. The members of the Board shall 
receive no salary for their services but shall be entitled to receive per diem and 
allowances in accordance with the provisions of G.S. 138-5. 

Qj) Treasurer. The Board shall select the Authority’s treasurer. The Board 
shall require a surety bond of the appointee in the amount as the Board may 
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fix, and the premium shall be paid by the Authority as a necessary expense of 
the Authority. 

(k) Executive Director and other Employees. The Board shall appoint an 
executive director, whose salary shall be fixed by the Board, to serve at its 
pleasure. The executive director or a person designated by the executive 
director shall appoint, employ, dismiss, and, within the limits of available 
funding, fix the compensation of other employees as considered necessary. 

(l) Office. The Board shall establish an office for the transaction of the 
Authority’ business at the place the Board finds advisable or necessary to 
implement the provisions of this Chapter. (1991, c. 749, s. 1; 1991 (Reg. Sess., 
1992), c. 900, s. 108(b)-(e); 1993 (Reg. Sess., 1994), c. 777, s. 4(d), (d1).) 

§ 63A-4. Powers of the Authority. 

(a) The Authority shall have all of the powers necessary to execute the 
provisions of this Chapter, which shall include at least the following powers: 

(1) The powers of a corporate body, including the power to sue and be 
sued, to make contracts, to adopt and use a common seal, and to alter 
the adopted seal as needed. 

(2) To establish, finance, purchase, construct, operate, and regulate cargo 
airport complexes and to own, finance, lease, sell, or manage real or 
personal property. 

(3) To charge and collect fees and rents for the use of the cargo airport 
complexes or for services rendered in the operation of the complexes. 

(4) To contract and enter into agreements with the State, local govern- 
ments, other authorities of North Carolina, and other states for the 
interchange of business and to facilitate the business of cargo airport 
complexes. 

(5) To rent, lease, purchase, acquire, own, encumber, dispose of, or 
mortgage real or personal property, including the power to acquire 
property by eminent domain pursuant to G.S. 63A-6. 

(6) To establish, construct, purchase, maintain, equip, and operate any 
structure or facilities to aid commerce associated with a cargo airport 
complex, including the construction of highways, bridges, shipping 
facilities, electronic cargo transfer systems, mass transit systems, and 
other transportation facilities. Before constructing a highway or a 
bridge, the Authority shall consult with the Department of Transpor- 
tation. 

(7) To create and operate agencies and departments needed to implement 
this Chapter. 

(8) To pay all necessary costs and expenses in the formation, organization, 
administration, and operation of the Authority. 

(9) To apply for, accept, and administer loans and grants of money from 
any federal agency, from the State or its political subdivisions, or from 
any other public or private sources available, to expend the money in 
accordance with the requirements imposed by the lender or donor, and 
to give any evidences of indebtedness that are required. No indebted- 
ness of any kind incurred or created by the Authority shall constitute 
an indebtedness of the State or its political subdivisions, and no 
indebtedness of the Authority shall involve or be secured by the faith, 
credit, or taxing power of the State or its political subdivisions. 

(10) To adopt, alter, or repeal its own bylaws or rules implementing the 
provisions of this Chapter. 

(11) To execute financing agreements, security documents, and other 
instruments necessary in exercising its power under this Chapter. 

(12) To fix, charge, collect, pledge, or assign revenues of the Authority. 

A431 



§63A-4 ' CH. 638A. GLOBAL TRANSPARK AUTHORITY §63A-4 

(13) To employ consulting engineers, architects, attorneys, real estate 
counselors, appraisers, and other consultants and employees as may 
be required in the judgment of the Board and to fix and pay their 
compensation from funds available to the Authority, and, when 
approved by the Local Government Commission under G.S. 159- 
123(e) and (f) as if the Authority were an issuing unit, to select and 
retain financial consultants, underwriters, and bond attorneys in 
connection with the issuance of any bonds and to pay for their services 
out of the proceeds of any bond issue for which their services were 
performed. 

(14) To issue bonds or notes of the Authority as provided under this 
Chapter to pay the costs of a project. z 

(15) To issue revenue refunding bonds of the Authority as provided under 
this Chapter. 

(16) To procure and maintain adequate insurance or otherwise provide for 
adequate protection to indemnify the Authority and its officers, 
directors, agents, employees, adjoining property owners, or the gen- 
eral public against loss or liability resulting from any act or omission 
by or on behalf of the Authority. 

(17) To purchase or finance real or personal property in the manner 
provided for cities and counties under G.S. 160A-20. 

(18) To enter into agreements with counties pursuant to G.S. 63A-15. 
(19) To exercise the powers granted political subdivisions under Article 4, 

Chapter 63 of the General Statutes, and to exercise the powers 
granted to municipalities and counties under Article 6, Chapter 63 of 
the General Statutes, governing public airports and related facilities. 

(20) To act as agent for the United States of America or any agency of the 
United States in any matter within the purpose of this Chapter. When 
acting as agent for the United States or one of its agencies, the 
Authority shall keep the interest of the State paramount. 

(21) With the approval of any unit of local government, to use officers, 
employees, agents, and facilities of the unit of local government for 
the purposes and upon the terms as may be mutually agreeable. 

(22) To issue obligations, without Local Government Commission ap- 
proval, to finance the purchase or acquisition of land or options on 
land, or the construction of buildings or facilities. An obligation may 
be secured by the land purchased or acquired, or by the buildings or 
facilities constructed, may be unsecured, or may be made payable 
from revenues, the proceeds of notes, bonds, or the sale of any lands, 
the proceeds of any bonds of the State or moneys appropriated by the 
State, or any other available moneys of the Authority. An obligation to 
finance the purchase or acquisition of land or options on land, or the 
construction of buildings or facilities, may be sold only to the Escheat 
Fund as an investment of the Fund pursuant to G.S. 147-69.2(b)(11). 

(23) To receive and use appropriations from the State, including an 
pp epur ation from the proceeds of State general obligation bonds or 
notes. 

(b) To execute the powers provided in subsection (a) of this section, the 
Board shall determine the policies of the Authority by majority vote of the 
members of the Board present and voting, a quorum having been established. 
Once a policy is determined, the Board shall communicate it to the executive 
director, who shall have the sole and exclusive authority to execute the policy 
of the Authority. No member of the Board shall have the responsibility or 
authority to give operational directives to any employee of the Authority other 
than the executive director. (1991, c. 749, s. 1; 2000-67, s. 25.3.) 
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Editor’s Note. — Session Laws 2000-67, s. Effect of Amendments. — Session Laws 
1.1, provides: “This act shall be known as ‘The 2000-67, s. 25.3, effective July 1, 2000, inserted 
Current Operations and Capital Improvements “or by the buildings or facilities constructed” 
Appropriations Act of 2000.” and substituted “land, or the construction of 

Session Laws 2000-67, s. 28.4, contains a buildings or facilities” for “land” twice in subdi- 
severability clause. vision (a)(22). 

§ 63A-5. Taxation of property of Authority. 

Property owned by the Authority is exempt from taxation in accordance with 
Article V, § 2 of the North Carolina Constitution. Property that is part of or is 
located on a cargo airport complex site and is not owned by the Authority, 
including property that is part of a special user project, is not exempt from tax 
due to its location. (1991, c. 749, s. 1.) 

§ 63A-6. Acquisition, disposition, or exchange of real 
property. 

(a) General. The Authority may acquire real property by purchase, negoti- 
ation, gift, devise, or eminent domain. Any acquisition by eminent domain by 
the Authority of real property or an estate or interest in real property must be 
reviewed and approved by the Council of State before it can become effective. 
When the Authority acquires real property owned by the State, the Secretary 
of the Department of Administration shall execute and deliver to the Authority 
a deed transferring fee simple title to the property to the Authority. 

(b) Eminent Domain. To exercise the power of eminent domain, the Author- 
ity shall commence a proceeding in its name and may follow any procedure set 
by law by which a State agency or a political subdivision of the State may 
exercise the power of eminent domain. The Authority’s exercise of the power of 
eminent domain is subject to review and approval by the Council of State. 

The Authority’s power of eminent domain applies to all property, including 
property that is owned by a State agency or a political subdivision of the State 
and is already devoted to a specific use other than as an airport established 
under Chapter 63 of the General Statutes. The Authority may acquire by 
eminent domain property that is owned by a political subdivision and is used 
as an airport established under Chapter 63 of the General Statutes only after 
obtaining the approval of the governing body of each political subdivision that 
established the airport. The Authority may not begin an eminent domain 
proceeding before it obtains the Council of State’s approval for the acquisition 
of the property to be condemned. 

(c) Exchange. The Authority may exchange any property it acquires for 
other property usable in carrying out the powers conferred on the Authority 
and also, upon the payment of just compensation, may remove a building, a 
terminal, or another structure from land needed for its purposes and recon- 
struct the structure on another location. The Authority may not use the power 
of eminent domain to acquire property for exchange. 

(d) Site Selection. In selecting a site for a cargo airport complex, the 
Authority shall consider comprehensive plans and land-use regulations 
adopted by local governments and the capability of local governments to 
provide services as specified in subdivisions (1) through (3) of this subsection. 
This subsection shall not be construed to require the Authority to comply with 
any local ordinance, regulation, or plan except as may be otherwise specifically 
provided by federal or State law, regulation, or rule. Plans, regulations, and 
capabilities to be considered are: 

(1) Local comprehensive plans, including education, emergency response, 
law enforcement, water supply, stormwater management, solid waste 
management, and wastewater treatment. 
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(2) Local land use regulations, including appearance, floodplain zoning, 
subdivision zoning, and watershed protection elements. 

(3) The capability of local governments to provide services and manage 
growth and development related to establishment of a cargo airport 
complex. (1991, c. 749, s. 1; 1991 (Reg. Sess., 1992), c. 900, s. 108(f), 
(g).) 

§ 63A-7. Police power. 

(a) The Authority has jurisdiction within a cargo airport complex site. The 
Board may adopt ordinances regulating traffic and parking within the cargo 
airport complex site and for the safety and welfare of those using the cargo 
airport complex. An ordinance adopted under this subsection shall be recorded 
in the minutes of the Board. A copy of the ordinance shall be filed in the office 
of the Attorney General of North Carolina and shall be posted at appropriate 
places in the cargo airport complex site. Any person who violates an ordinance 
of the Authority is guilty of a Class 3 misdemeanor. 

(b) The executive director of the Authority may designate employees of the 
Authority as special police officers. A person designated as a special police 
officer has jurisdiction within the cargo airport complex site to arrest a person 
who violates any federal or State law or any ordinance of the Authority and has 
other powers to the same extent as police officers of incorporated municipali- 
ties. An employee designated as a special police officer shall take the oath of a 
law enforcement officer set out in G.S. 11-11. (1991, c. 749, s. 1; 19938, c. 539, s. 
499; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 63A-8. Authority funds. 

All Authority funds shall be deposited in one or more banks to be designated 
by the Board. Funds of the Authority shall be paid out only upon warrants 
signed by the treasurer or assistant treasurer of the Authority and counter- 
signed by the chair, the acting chair, or the executive director. No warrants 
shall be drawn or issued disbursing any of the funds of the Authority except for 
a purpose authorized by this Chapter and only when the account or expendi- 
ture has been audited and approved by the Authority or its executive director. 
(TOOT ca 49 Vee) 

§ 63A-9. Bonds and notes. 

(a) The Authority may provide for the issuance, at one time or from time to 
time, of bonds and notes, including bond anticipation notes and renewal notes, 
of the Authority to carry out its corporate purposes including financing the 
costs of projects. The principal of and interest on the bonds or notes shall be 
payable from funds provided under this Chapter for their payment. A bond 
anticipation note may be made payable from the proceeds of bonds or renewal 
notes or, in the event bond or renewal note proceeds are not available, from any 
available Authority revenues or other funds provided for this purpose. Bonds 
and notes may also be paid from the proceeds of any credit facility. 

All bonds, notes, or refunding bonds or notes of the Authority are subject to 
this section and G.S. 63A-10. All bonds, notes, or refunding bonds or notes to 
finance or refinance a special user project are also subject to G.S. 63A-11. 

The bonds and notes of each issue shall be dated and may be made 
redeemable prior to maturity at the option of the Authority or otherwise, at one 
or more prices, on one or more dates, and upon the terms and conditions set by 
the Authority. The bonds or notes may also be made payable from time to time 
on demand or tender for purchase by the owner upon terms and conditions set 
by the Authority. 
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A bond or note shall bear interest at a rate or rates, including variable rates, 
as determined by the Local Government Commission with the approval of the 
Authority. A bond or note may be secured by a reserve fund created for that 
purpose and funded from proceeds of the bond or note, revenues, or any other 
source of funds available to the Authority. 

(b) In fixing the details of bonds or notes, the Authority may provide that the 
bonds or notes may: 

(1) Be payable from time to time on demand or tender for purchase by the 
owner of the bond or note if a credit facility supports the bond or note, 
unless the Local Government Commission specifically determines 
that a credit facility is not required because the absence of a credit 
facility will not materially and adversely affect the financial position 
of the Authority and the marketing of the bonds or notes at a 
reasonable interest cost to the Authority. 

(2) Be additionally supported by a credit facility. 
(3) Be made subject to redemption or a mandatory tender for purchase 

prior to maturity. 
(4) Be capital appreciation bonds. 
(5) Bear interest at a rate or rates that may vary, including variations 

permitted pursuant to a par formula. 
(6) Be made the subject of a remarketing agreement whereby an attempt 

is made to remarket the bonds or notes to new purchasers prior to 
their presentment for payment to the provider of the credit facility or 
to the Authority. 

(c) Notes and bonds shall mature at the times determined by the Authority, 
not to exceed 40 years from the date of issue. The Authority shall determine the 
form and manner of execution of a bond or note, including any interest coupons 
to be attached to the bond or note. The Authority shall fix the denominations 
and places of payment of principal and interest of the bond or note. The 
principal of and interest on a bond or note may be paid at any bank or trust 
company, whether located inside or outside the United States of America. 

(d) The validity of a bond, note, or coupon that has the signature or facsimile 
signature of a person who was an officer when the bond, note, or coupon was 
signed or the facsimile signature attached but who is not that officer when the 
bond, note, or coupon is delivered is not affected by the change in officers. A 
bond, note, or coupon may bear the signature or facsimile signature of a person 
who will be the proper officer to sign the bond, note, or coupon when it is 
executed but who is not the officer on the date of the bond, note, or coupon. 

(e) The Authority may provide for any of the following: 
(1) Authentication of a bond or note by a trustee or other authenticating 

agent. 
(2) Issuance of a bond or note as a certificated obligation, an uncertificated 

obligation, or both. 
(3) Issuance of a bond or note in coupon form, in registered form, or both. 
(4) Registration of a coupon bond or note as to principal alone or as to both 

principal and interest. 
(5) The reconversion of a bond or note registered as to both principal and 

interest into a coupon bond or note. 
(6) The interchange of registered and coupon bonds or notes. 
(7) A system for registration in accordance with Chapter 159E of the 

General Statutes. 
(8) Replacement of a bond or note that has been mutilated, lost, or 

destroyed. 
(f) The Authority may not issue a bond or note under this Chapter, other 

than an obligation permitted under G.S. 63A-4(a)(22), unless its issuance is 
approved by the Local Government Commission, and it is sold by the Local 
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Government Commission. To obtain approval of a bond or note, the Authority 
shall file an application for approval with the Local Government Commission. 
The application shall contain the information required by the Local Govern- 
ment Commission. 

In determining whether to approve a proposed bond or note issue of the 
Authority, the Local Government Commission shall consider the following: 

(1) For bonds or notes to finance airport projects, the criteria for its 
approval of revenue bonds under G.S. 159-86. 

(2) For bonds or notes to finance special user projects, the criteria used for 
its approval of industrial bonds under G.S. 159C-8. 

(3) The effect of the proposed financing upon any proposed or scheduled 
sale of obligations by the State, another State agency, or a unit of local 
government. 

The Local Government Commission shall approve the proposed bond or note 
issue if it determines that the proposed financing for the issue meets the 
criteria and will effect the purposes of this Chapter. 
When the Local Government Commission approves a bond or note issue of 

the Authority, the Authority may submit a written request to the Local 
Government Commission to sell the approved bonds or notes. Upon receiving 
a written request, the Local Government Commission shall consult with the 
Authority on the manner in which the bonds or notes will be sold and the price 
or prices at which the bonds or notes will be sold. With the approval of the 
Authority, the Local Government Commission shall sell the bonds or notes 
either at public or private sale in the manner and at the prices determined to 
be in the best interest of the Authority and to effect the purposes of this 
Chapter. 

Bonds or notes may be issued under this Chapter without obtaining, except 
as otherwise expressly provided in this Chapter, the consent of any depart- 
ment, division, commission, board, body, bureau, or other agency of the State 
or without any other proceedings or conditions except as specifically autho- 
rized by this Chapter or by the provisions of the resolution authorizing the 
issuance of, or any trust agreement securing, the bonds or notes. 

(g) Each bond or note that is represented by an instrument shall contain a 
statement signed by the Secretary of the Local Government Commission, or an 
assistant designated by the Secretary, certifying that the issuance of the bond 
or note has been approved under this Chapter. The signature may be a manual 
signature or a facsimile signature, as determined by the Local Government 
Commission. Each bond or note that is not represented by an instrument shall 
be evidenced by a writing relating to the obligation that identifies the 
obligation or the issue of which it is a part, contains the signed statement 
certifying approval of the Local Government Commission that is required on 
an instrument, and is filed with the Local Government Commission. A 
certification of approval by the Local Government Commission is conclusive 
evidence that a bond or note complies with this Chapter. 

(h) The proceeds of a bond or note shall be used solely for the purposes for 
which the bond or note was issued and shall be disbursed in accordance with 
the resolution authorizing the issuance of the bond or note and with any trust 
agreement securing the bond or note. 
=.) Prior to the preparation of definitive bonds, the Authority may issue 
interim receipts or temporary bonds, with or without coupons, exchangeable 
oh definitive bonds when the bonds have been executed and are available for 
elivery. 
(j) The Authority may secure a bond or note issued under this Chapter by a 

trust agreement between the Authority and a corporate trustee. The corporate 
trustee may be any trust company or bank having the powers of a trust 
company inside or outside the State. The Authority may secure a bond or note 
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issued under this Chapter by a deed of trust. The trustee of the deed of trust 
may be an individual who is a resident of the State. A bank or trust company 
that is incorporated in this State and is a depository of the proceeds of 
obligations, revenues, or other money of an Authority may furnish indemnify- 
ing bonds or pledge securities required by the Authority. 

The pledge of any assets, income, or revenues of the Authority to the 
payment of the principal of or the interest on any obligations of the Authority 
is binding from the time the pledge is made, and any assets, income, or 
revenues of the Authority are immediately subject to the lien of the pledge 
without any physical delivery or other act. The lien created by a pledge is 
binding against all persons who have claims of any kind against the Authority, 
regardless of whether they have notice of the lien. 

(k) A resolution authorizing the issuance of a bond or note and a trust 
agreement securing a bond or note may provide that any moneys held under 
the resolution or trust agreement may be temporarily invested pending 
disbursement. Any officer with whom, or any bank or trust company with 
which, the moneys are deposited is considered a trustee of the moneys and 
must hold and apply the moneys for their stated purpose in accordance with 
this Chapter and the resolution or trust agreement. The Authority may invest 
any moneys, other than the proceeds of bonds issued to finance special user 
projects, as allowed in G.S. 147-69.1 for investments of the State Treasurer or 
in this subsection. The proceeds of bonds issued to finance special user projects 
may be invested as provided in the security document for the bonds. 

In connection with or incidental to the acquisition or carrying of any 
investment relating to bonds, program of investment relating to bonds, or 
carrying of bonds, the Authority may, with the approval of the Local Govern- 
ment Commission, enter into a contract to place the investment or obligation 
of the Authority, as represented by the bonds, investment, or program of 
investment and the contract or contracts, in whole or in part, on an interest 
rate, currency, cash-flow, or other basis, including the following: 

) Interest rate swap agreements, currency swap agreements, insurance 
agreements, forward payment conversion agreements, and futures. 

(2) Contracts providing for payments based on levels of, or changes in, 
interest rates, currency exchange rates, or stock or other indices. 

(3) Contracts to exchange cash flows or a series of payments. 
(4) Contracts to hedge payment, currency, rate, spread, or similar expo- 

sure, including interest rate floors or caps, options, puts, and calls. 
The Authority may enter a contract of this type in connection with, or 

incidental to, entering into or maintaining any agreement that secures bonds. 
A contract shall contain the payment, security, term, default, remedy, and 
other terms and conditions the Board considers appropriate. The Authority 
may enter a contract of this type with any person after giving due consider- 
ation, where applicable, of the person’s credit-worthiness as determined by a 
rating by a nationally recognized rating agency or any other criteria the Board 
considers appropriate. In connection with, or incidental to, the issuance or 
carrying of bonds, or the entering of any contract described in this subsection, 
the Authority may enter into credit enhancement or liquidity agreements, with 
payment, interest rate, termination date, currency, security, default, remedy, 
and other terms and conditions as the Authority determines. Proceeds of bonds 
and any moneys set aside and pledged to secure payment of bonds or any of the 
contracts entered into under this subsection may be pledged to and used to 
service any of the contracts entered into under this section. 

(1) Bonds and notes are exempt from all State, county, and municipal 
taxation or assessment, direct or indirect, general or special, whether imposed 
for the purpose of general revenue or otherwise, excluding inheritance and gift 
taxes, income taxes on the gain from the transfer of bonds and notes, and 
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franchise taxes. The interest on bonds and notes is not subject to taxation as 
income. 

(m) Bonds or notes issued under this Chapter shall not constitute a debt . 
secured by a pledge of the faith and credit of the State or a political subdivision 
of the State and shall be payable solely from the revenues, income, or assets of 
the Authority that are pledged for their payment. The face of each bond or note 
issued shall contain a statement that the Authority is obligated to pay the bond 
or note or the interest on the bond or note only from the revenues, income, or 
assets pledged in payment of the bond or note and that neither the faith and 
credit nor the taxing power of the State or any political subdivision of the State 
is pledged in payment of the principal of or the interest on the bond or note. 

(n) The State pledges to the holder of a bond or note issued under this 
Chapter that, as long as the bond or note is outstanding and unpaid, the State 
will not limit or alter the power the Authority had when the bond or note was 
issued in a way that impairs the ability of the Authority to produce revenues 
sufficient with other available funds to do all of the following: 

(1) Maintain and operate the project for which the bond or note was 
issued. 

(2) Pay the principal of, interest on, and redemption premium, if any, of 
the bond or note. 

(3) Fulfill the terms of an agreement with the holder. 
The State further pledges to the holder of a bond or note issued under this 

Chapter that the State will not impair the rights and remedies of the holder 
concerning the bond or note. 

(0) Obligations issued under this Chapter are made securities in which all 
public officers and public bodies of the State and its political subdivisions, and 
all insurance companies, trust companies, banking associations, investment 
companies, executors, administrators, trustees, and other fiduciaries may 
properly and legally invest funds, including capital in their control or belong- 
ing to them. The obligations are made securities that may properly and legally 
be deposited with and received by any State or municipal officer or any agency 
or political subdivision of the State for any purpose for which the deposit of 
bonds, notes, or obligations of the State is now or may be authorized by law. 
(1991, c. 749, s. 1; 1991 (Reg. Sess., 1992), c. 1030, s. 16; 1995, c. 46, s. 2.) 

§ 63A-10. Refunding bonds or notes. 

(a) Issuance. — The Authority may issue refunding bonds or notes for the 
purpose of refunding any outstanding bonds or notes issued under this 
Chapter, including any redemption premium on the bonds or notes and any 
interest accrued or to accrue to the date of redemption. Refunding bonds or 
notes shall be issued in accordance with the same procedures and require- 
ments as bonds or notes. Refunding bonds or notes may be sold or exchanged 
for outstanding bonds and notes issued under this Chapter. 

Refunding bonds or notes may have different interest rates and maturities 
than the bonds or notes being refunded. The proceeds of refunding bonds or 
notes may be applied to any of the following: 

(1) The payment, purchase, and retirement of the bonds or notes being 
peer by direct application to the payment, purchase, and retire- 
ment. 

(2) The payment, purchase, and retirement of the bonds or notes being 
refunded by the deposit in trust of the proceeds. 

(3) The payment of any expenses incurred in connection with the refund- 
ing. 

(4) For any other uses not inconsistent with the refunding. 
(b) Proceeds. — The proceedings providing for the issuance of refunding 

bonds or notes may limit the investments in which the proceeds of a particular 
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refunding issue may be invested. Unless prohibited by the proceedings, the 
proceeds of refunding bonds or notes that are deposited in trust for the 
payment, purchase, and retirement of outstanding bonds or notes may be 
invested in any of the following: 

(1) Direct obligations of the United States of America. 
(2) Obligations whose principal and interest are guaranteed by the 

United States of America. 
(3) Evidences of ownership of a proportionate interest in an obligation 

that is described in subdivisions (1) or (2) of this subsection and is held 
in a custodial capacity by a bank or trust company organized under 

| the laws of the United States of America or a state. 
(4) Obligations of the State or a unit of local government of the State when 

payment of the principal of and interest on the obligations has been 
provided for by depositing with a trustee or other escrow agent 
obligations that meet all of the following: 
a. Are described in subdivisions (1), (2), or (3) of this subsection. 
b. When due and payable, will provide enough money when added to 

any other money held in trust for this purpose to pay the principal 
of, premium, if any, and interest on the State or local obligations. 

c. Are rated in the highest category by Standard & Poor’s Corporation 
and Moody’s Investors Service, Inc. 

(5) Obligations of the State or a unit of local government when payment 
of the principal and interest on the obligations is insured by a bond 
insurance company rated in the highest category by Standard & 
Poor’s Corporation and Moody’s Investors Service, Inc. 

(6) Full faith and credit obligations of the State or a unit of local 
government of the State that are rated in the highest category by 
Standard & Poor’s Corporation and Moody’s Investors Service, Inc. 

(7) Any obligations or investments in which the State Treasurer is then 
authorized to invest funds of the State. 

(c) Scope. — This section does not limit any of the following: 
(1) The period for which the proceeds of refunding bonds or notes may be 

held in trust to retire the bonds or notes that are being refunded and 
have not matured, are not redeemable or, if redeemable, have not been 
called for redemption. 

(2) The power to issue bonds or notes for the combined purpose of 
refunding outstanding bonds or notes and of providing funds for any 
other corporate purpose. (1991, c. 749, s. 1.) 

§ 63A-11. Special user project bonds or notes. 

(a) The Authority may, subject to the provisions of this section, G.S. 63A-9, 
and, if applicable, G.S. 63A-10, issue, at one time or from time to time, bonds 
and notes to finance or refinance special user projects. Bonds and notes to 
finance or refinance special user projects may be sold irrespective of the 
interest limitations in G.S. 24-1.1. 

(b) Bonds or notes issued by the Authority under this section are special, 
limited obligations of the Authority payable solely from the following: 

(1) The Authority’s revenues, income, or assets that it specifically assigns 
or pledges for payment. 

(2) The funds, collateral, and undertakings of a private party that are 
assigned or pledged by that party. 

(c) Bonds and notes issued under this section may be secured by one or more 
agreements, including foreclosable deeds of trust and other trust instruments. 
An agreement may pledge and assign to the trustee or the holders of its 
obligations the assets, revenues, and income provided for the security of the 
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bonds or notes, including proceeds from the sale of any special user project or 

part thereof, insurance proceeds, condemnation awards, and third-party 

agreements, and may convey or mortgage the project and other property and 
collateral to secure a bond issue. 

The Authority may subordinate the bonds or notes or its rights, assets, 
revenues, and income derived from any special user project to any prior, 
contemporaneous, or future securities or obligations or lien, mortgage, or other 
security interest. 

(d) Notwithstanding any other provision of law, the Authority may agree 
that all contracts relating to the acquisition, construction, installation, and 
equipping of the special user project shall be solicited, negotiated, awarded, 
and executed by the private parties for which the Authority is financing the 
special user project or any agents of the private parties subject only to approval 
by the Authority as the Authority may require. The Authority may, out of the 
proceeds of bonds or notes, make advances to or reimburse the private parties 
or their agents for all or a portion of the costs incurred in connection with the 
contracts. 

(e) Repealed by Session Laws 2001-218, s. 5, effective July 1, 2001. (1991, c. 
749,-s. 1; 1993, c. 553,'s. 23; 2000-169,'s. 37; 2001-2187's: 5.) 

Effect of Amendments. — Session Laws ticle 9 of Chapter 25 of the General Statutes 
2000-169, s. 37, effective July 1, 2001, rewrote applies to transactions under this section but 
subsection (e). not to transactions involving the issuance of 

Session Laws 2001-218, s. 5, effective July 1, bonds for airport projects.” 
2001, repealed subsection (e), which read: “Ar- 

§ 63A-12. Public hearing requirements. 

To the extent federal tax law requires public hearings to be held with respect 
to the issuance of bonds to finance projects, the hearings may be called for by 
the executive director and held before one or more members of the Board of the 
Authority. The hearings may be held at any place within the State pursuant to 
public notice given in accordance with current federal tax regulations. To the 
extent federal tax law requires approval following the hearing of the issuance 
of bonds to finance a project, the approval shall be sought from the Governor 
following a report to the Governor of the results of the public hearing 
accompanied by information relating to the purposes for the proposed bond 
issue. (1991, c. 749, s. 1.) 

§ 63A-13. Financing agreements. 

(a) Every financing agreement shall contain provisions ensuring all of the 
following: 

(1) That the amounts payable under the financing agreement are suffi- 
cient to pay, when due, the principal of, redemption premium, if any, 
and interest on the bonds issued to pay the costs of the special user 
project. 

(2) That the operator pays all costs incurred by the Authority in connec- 
tion with the financing and administration of the special user project, 
except costs paid out of the proceeds of bonds or otherwise, including, 
but without limitation, insurance costs, the cost of administering the 
financing agreement and the security document, and the fees and 
expenses of the fiscal agent or trustee, paying agents, attorneys, 
consultants, and others. 

(3) That the operator pays all the costs and expenses of operation, 
maintenance, and upkeep of the special user project. 
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(4) That the operator’s obligation to provide for the payment of the bonds 
in full is not subject to cancellation, termination, or abatement until 
the payment of the bonds or provision for their payment is made. 

(b) The financing agreement, if in the nature of a lease agreement, shall 
either provide that the obligor shall have an option to purchase, or require that 
the obligor purchase, the special user project upon the expiration or termina- 
tion of the financing agreement subject to the condition that payment in full of 
the principal of, and the interest and any redemption premium on, the bonds, 
or provision therefor, shall have been made. 

(c) The financing agreement may provide the Authority with rights and 
remedies in the event of a default by the obligor including, without limitation, 
any one or more of the following: 
(1) Acceleration of all amounts payable under the financing agreement. 

(2) Reentry and repossession of the special user project. 
(3) Termination of the financing agreement. 
(4) Leasing or sale of foreclosure of the special user project to others. 
(5). Taking whatever actions at law or in equity may appear necessary or 

desirable to collect the amounts payable under, and to enforce 
covenants made in, the financing agreement. 

(d) The Authority's interest in a special user project under a financing 

agreement may be that of owner, lessor, lessee, conditional or installment 

vendor, mortgagor, mortgagee, secured party, or otherwise, but the Authority 

need not have any ownership or possessory interest in the special user project. 

(e) The Authority may assign all or any of its rights and remedies under the 

financing agreement to the trustee or the bondholders under a security 

document. 
(f) The financing agreement may contain additional provisions as in the 

determination of the Board are necessary or convenient to effectuate the 

purposes of this Chapter. When, as provided in G.S. 63A-9 and G.S. 63A-11, the 

Local Government Commission approves the issuance of bonds by the Author- 

ity, the Commission shall also approve all financing agreements and security 

documents. (1991, c. 749, s. 1; 1997-456, s. 27.) 

§ 63A-14. Security documents. 

Bonds issued under the provisions of this Chapter may be secured by a 

security document which may be a trust instrument between the Authority 

and a bank or trust company or individual within the State, or a bank or a 

trust company outside the State, as trustee. The security document may pledge 

and assign the revenues provided for the security of the bonds, including 

proceeds from the sale of any project, or part thereof, insurance proceeds and 

condemnation awards, and may convey or mortgage the project and other 

property to secure a bond issue. 
The revenues and other funds derived from the project, except for any part 

as may be necessary to provide reserves therefor, if any, may be set aside at 

regular intervals as may be provided in the security document in a sinking 

fund which may be pledged to, and charged with, the payment of the principal 

of and the interest on the bonds as the same shall become due and the 

redemption price or the purchase price of bonds retired by call or purchase as 

provided. The pledge shall be valid and binding from the time when the pledge 

is made. The revenues pledged and received by the Authority shall immedi- 

ately be subject to the lien of the pledge without any physical delivery or 

further act, and the lien of any pledge shall be valid and binding as against all 

parties having claims of any kind in tort, contract or otherwise against the 

Authority, irrespective of whether the parties have notice. The use and 

disposition of money to the credit of the sinking fund shall be subject to the 
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provisions of the security document. The security document may contain 
provisions for protecting and enforcing the rights and remedies of the bond- 
holders as may be reasonable and proper and not in violation of law, including, 
without limitation, any one or more of the following: | 

(1) Acceleration of all amounts payable under the security document. 
(2) Appointment of a receiver to manage the project and any other 

property mortgaged or assigned as security for the bonds. 
(3) Foreclosure and sale of the project and any other property mortgaged 

or assigned as security for the bonds. . 
(4) Rights to bring and maintain such other actions at law or in equity as 

may appear necessary or desirable to collect the amounts payable ~ 
under, or to enforce the covenants made in, the security document. 

It shall be lawful for any bank or trust company incorporated under the laws 
of this State which may act as depository of the proceeds of bonds, revenues, or — 
other funds provided under this Chapter to furnish indemnifying bonds or to 
pledge securities as may be required by the Authority. All expenses incurred in 
carrying out the provisions of the security document may be treated as a part 
of the cost of the project in connection with which bonds are issued or as an 
expense of administration of the project. 

The Authority may subordinate the bonds or its rights under the security 
document or otherwise to any prior, contemporaneous, or future securities or 
obligations or lien, mortgage, or other security interest. (1991, c. 749, s. 1.) 

§ 63A-15. County agreements. 

Any county in which all or part of a cargo airport complex site is located may 
enter into an agreement with the Authority providing for payments to be made 
by the county to the Authority. A county may not enter into an agreement to 
make payments to the Authority until after the Authority designates the cargo 
airport complex site. The county’s obligations under the agreement shall not 
constitute a pledge of its faith and credit. (1991, c. 749, s. 1.) 7 

§ 63A-16. Remedies. 

Any owner of bonds or notes issued under the provisions of this Chapter or 
any coupons appertaining thereto, and the trustee under any trust agreement 
securing or resolution authorizing the issuance of such bonds or notes, except 
to the extent the rights given may be restricted by the trust agreement or 
resolution, may either at law or in equity, by suit, action, mandamus, or other 
proceeding, protect and enforce any and all rights under the laws of the State 
or granted hereunder or under the trust agreement or resolution, or under any 
other contract executed by the Authority pursuant to this Chapter; and may 
enforce and compel the performance of all duties required by this Chapter or 
by the trust agreement or resolution by the Authority or by any officer of the 
Authority. (1991, c. 749, s. 1.) 

§ 63A-17. Status of bonds and notes under Uniform Com- 
mercial Code. 

All bonds and notes and interest coupons, if any, issued under this Chapter 
are made investment securities within the meaning of and for all the purposes 
of Article 8 of the Uniform Commercial Code, as enacted in Chapter 25 of the 
General Statutes. (1991, c. 749, s. 1.) 
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§ 63A-18. Zoning power of Authority. 

(a) The Authority has exclusive zoning jurisdiction within a cargo airport 
complex site. The Authority has zoning jurisdiction within six miles of the 
boundaries of a cargo airport complex site. 

(b) No State agency and, in accordance with G.S. 63-31, no political 
subdivision may adopt, without obtaining the approval of the Authority, an 
airport zoning provision or other land use regulation that affects real property 
within six miles of any cargo airport complex site if it conflicts with a zoning 
provision or land use restriction adopted by the Authority. 
A zoning provision or land use restriction adopted in violation of this subsec- 
tion is not effective. (1991, c. 749, s. 1; 1991 (Reg. Sess., 1992), c. 900, s. 108(h).) 

§ 63A-19. Goals for participation by minorities, women, 
and the disabled. 

(a) The Authority shall verify its efforts to achieve the goals established in 
this section for participation by minority business enterprises, women’s 
business enterprises, and disabled business enterprises in the total value of 
contracts awarded by the Authority in each of the following categories: 

(1) Contracts for capital construction or repair projects. 
(2) Contracts for goods. 
(3) Contracts for professional and other services. 

(b) The goals for the Authority are as follows: 
(1) Ten percent (10%) participation by minority business enterprises. 
(2) Five percent (5%) participation by women’s business enterprises. 
(3) Two percent (2%) participation by disabled business enterprises. 

In determining participation in contract awards, a contract shall be counted 
as participation by a minority business enterprise without regard to the gender 
of the owner, but only if the business does not qualify as a disabled business 
enterprise. A contract shall be counted as participation by a women’s business 
enterprise only if the business does not also qualify as a disabled business 
enterprise. A contract shall be counted as participation by a disabled business 
enterprise without regard to the race or gender of the owner. The goals in this 
section, instead of any goals in Article 8 of Chapter 143 of the General Statutes, 
apply to the Authority. With respect to projects for which the Authority would 
not receive federal funds if it adhered to the goals in this section because the 
goals are contrary to or are inconsistent with 14 C.F.R. Part 152, Subpart E, 
Nondiscrimination in Airport Aid Program, the federal law and regulations 
supersede this section to the extent it is contrary to or inconsistent with the 
federal law and regulations. 

(c) The following definitions apply in this section: 
(1) Disabled business enterprise. — A legal entity, other than a joint 

venture, that is organized to engage in commercial transactions and is 
at least fifty-one percent (51%) owned and controlled by one or more 
disabled persons. 

(2) Disabled person. — A handicapped person as defined in G.S. 168A-3. 
(3) Minority business enterprise. — A legal entity, other than a joint 

venture, that is organized to engage in commercial transactions and is 
at least fifty-one percent (51%) owned and controlled by one or more 
minority persons. 

(4) Minority person. — A member of one of the following groups: African- 
Americans, Hispanic-Americans, American Indians, or Asian-Ameri- 
cans. 

(5) Women’s business enterprise means a legal entity, other than a joint 
venture, that is organized to engage in commercial transactions and is 
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at least fifty-one percent owned and controlled by one or more women. 
(1991,-¢:cf493°s...))) 

§ 63A-20. Officers not liable. 

No member or officer of the Authority shall be subject to any personal 
liability or accountability by reason of his execution of any bonds or notes or 
the issuance of any bonds or notes. (1991, c. 749, s. 1.) 

§ 68A-21. Conflicts of interest. 

If any member, officer, or employee of the Authority shall be interested either 
directly or indirectly, or shall be an officer or employee of or have an ownership 
interest in any firm or corporation, not including units of local government, 
interested directly or indirectly, in any contract with the Authority, the interest 
shall be disclosed to the Board and shall be set forth in the minutes of the 
Board. The member, officer, or employee having an interest shall not partici- 
pate on behalf of the Authority in the authorization of any contract. Other 
provisions of law notwithstanding, failure to take any or all actions necessary 
to carry out the purposes of this section may not affect the validity of any bonds 
or notes issued under this Chapter. (1991, c. 749, s. 1.) 

§ 63A-22. Cooperation by other State agencies. 

All State officers and agencies shall render the services to the Authority 
within their respective functions as may be requested by the Authority. (1991, 
ch (4938015) 

§ 63A-23. Annual and quarterly reports. 

The Authority shall, promptly following the close of each fiscal year, submit 
an annual report of its activities for the preceding year to the Governor, the 
General Assembly, and the Local Government Commission. Each report shall 
be accompanied by an audit of its books and accounts. The audit shall be 
conducted by the State Auditor. The costs of all audits shall be paid from funds 
of the Authority. 

The Authority shall submit quarterly reports to the Joint Legislative 
Commission on Governmental Operations. The reports shall summarize the 
Authority’s activities during the quarter and contain any information about 
the Authority’s activities that is requested by the Commission. (1991, c. 749, s. 
1; 1996, 2nd Ex. Sess., c. 18, s. 26.) 

§ 63A-24. General laws apply to Authority; exceptions. 

Except as provided in this section, the general laws that apply to State 
agencies apply to the Authority. The following general laws, to the extent 
provided below, do not apply to the Authority: 

(1) Article 3 of Chapter 143 of the General Statutes does not apply to 
contracts for services listed in 49 U.S.C. § 2210(a)(16) or contracts for 
special user projects. That Article also does not apply to other 
contracts for projects, but, with respect to these other contracts, the 
powers and duties established in that Article shall be exercised by the 
Authority and the Secretary of Administration, and other State 
officers, employees, or agencies shall have no duties or responsibilities 
concerning the contracts. 

(2) Article 8 of Chapter 143 of the General Statutes does not apply to 
public building contracts of the Authority, but, with respect to these 
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contracts, the powers and duties established in that Article shall be 
exercised by the Authority and the Secretary of Administration, and 
other State officers, employees, or agencies shall have no duties or 
responsibilities concerning the contracts. 

(3) Except for G.S. 146-29.1, 146-79, and 146-80, Chapter 146 of the 
General Statutes does not apply to the Authority. (1991, c. 749, s. 1.) 

§ 63A-25. Dissolution. 

Whenever the Board shall by resolution determine that the purposes for 
which the Authority was formed have been substantially fulfilled and that all 
bonds issued and all other obligations incurred by the Authority have been 
fully paid or satisfied, the Board may declare the Authority to be dissolved. On 
the effective date of the resolution, the title to all funds and other property 
owned by the Authority at the time of the dissolution shall vest in the State 
and possession of the funds and other property shall be delivered to the State. 
(eyo c. 149, sz1;) 
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Chapter 64. 

Aliens. 

Sec. Sec. 
64-1. Rights as to real property. 64-2. Contracts validated. 
64-1.1. Secretary of State to collect informa- 64-3. Nonresident aliens’ rights of inheritance. 

tion as to foreign ownership of real 64-4. Escheats. 
property. 64-5. Burden of proof. 

§ 64-1. Rights as to real property. 

It is lawful for aliens to take both by purchase and descent, or other 
operation of law, any lands, tenements or hereditaments, and to hold and 
convey the same as fully as citizens of this State can or may do, any law or 
usage to the contrary notwithstanding. (1870-1, c. 255; Code, s. 7; Rev., s. 182; 
Mesias. 1950, c. 243° 1939)c. 19.) 

Cross References. — As to the Intestate 

Succession Act, see § 29-1 et seq. 

CASE NOTES 

Right to Inherit by Intestate Succession. sion as fully as a resident alien or a citizen of 
— Except for the reciprocity provisions con- this country. In re Johnston, 16 N.C. App. 38, 
tained in §§ 64-3, 64-4, and 64-5, anonresident 190 S.E.2d 879 (1972). 
alien is entitled to inherit by intestate succes- 

§ 64-1.1. Secretary of State to collect information as to 
foreign ownership of real property. 

The Secretary of State is authorized and directed to collect all information 
obtainable from reports by aliens made to agencies of the federal government 
on ownership of real property interests in North Carolina, to be updated every 
three months, and to maintain a file on such information which shall be 
available to the members of the General Assembly and the public. (1979, c. 
610.) 

§ 64-2. Contracts validated. 

All contracts to purchase or sell real estate by or with aliens, heretofore 
made, shall be deemed and taken as valid to all intents and purposes. (1870-1, 
e250, 8 2..Code,.s..c; Rev, s. 183; C.S.,.s. 193.) 

§ 64-3. Nonresident aliens’ rights of inheritance. 

No alien residing outside the United States or its territories shall be entitled 
to take personal property located in this State by succession or testamentary 
disposition if the laws of the nation of which such alien is a resident prohibit 
residents of the United States from inheriting personal property located within 
that nation. Except as hereinabove provided, no alien shall, by reason of his 
citizenship or place of residence, be disqualified from inheriting property in 
this State. (1959, c. 1208; 1985 (Reg. Sess., 1986), c. 797, s. 1.) 
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CASE NOTES 

This section is constitutional on its face. tained in this section and §§ 64-4 and 64-5, a 

In re Johnston, 16 N.C. App. 38, 190 S.E.2d 879 nonresident alien is entitled to inherit by intes- 
(1972). tate succession as fully as a resident alien or a 
Right to Inherit by Intestate Succession. citizen of this country. In re Johnston, 16 N.C. 

— Except for the reciprocity provisions con- App. 38, 190 S.E.2d 879 (1972). 

§ 64-4. Escheats. 

If a decedent owning personal property located within North Carolina shall 
leave no heirs, heirs at law or legatees other than persons disqualified from 
inheritance under G.S. 64-3, then such personal property shall escheat. (1959, 
c. 1208; 1985 (Reg. Sess., 1986), c. 797, s. 2.) 

CASE NOTES 

Right to Inherit by Intestate Succession. _ tate succession as fully as a resident alien or a 
— Except for the reciprocity provisions con- citizen of this country. In re Johnston, 16 N.C. 
tained in this section and §§ 64-3 and 64-5,a App. 38, 190 S.E.2d 879 (1972). 
nonresident alien is entitled to inherit by intes- | 

§ 64-5. Burden of proof. 

The burden of proof in any action or proceeding to disqualify a nonresident 
alien from taking personal property located within this State by succession or 
testamentary disposition by reason of the provisions of G.S. 64-3, shall be upon 
the person asserting the disqualification. (1959, c. 1208; 1985 (Reg. Sess., 
1986) cn 1 oieseoe 

CASE NOTES 

Right to Inherit by Intestate Succession. _ tate succession as fully as a resident alien or a 
— Except for the reciprocity provisions con- citizen of this country. In re Johnston, 16 N.C. 
tained in this section and §§ 64-3 and 64-4,a App. 38, 190 S.E.2d 879 (1972). 
nonresident alien is entitled to inherit by intes- 
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Chapter 65. 

Cemeteries. 

Article 1. 

Care of Rural Cemeteries. 

Sec. 
65-1. County commissioners to provide list of 

public and abandoned cemeteries. 
65-2. Appropriations by county commissioners. 
65-3. County commissioners to have control of 

abandoned cemeteries; trustees. 

Article 2. 

Care of Confederate Cemetery. 

65-4. State Department of Correction to fur- 
nish labor. 

Article 3. 

Cemeteries for Inmates of County 
Homes. 

65-5. County commissioners may establish 
new cemeteries. 

65-6. Removal and reinterment of bodies. 

Article 4. 

Trust Funds for the Care of Cemeteries. 

65-7. Money deposited with clerk of superior 
court. 

65-8. Separate record of accounts to be kept. 
65-9. Funds to be kept perpetually. 
65-10. Investment of funds. 
65-11. Clerk’s bond and fees; substitution of 

bank or trust company as trustee. 
65-12. Funds exempt from taxation. 

Article 5. 

Removal of Graves. 

65-13. Removal of graves; who may disinter, 
move and reinter; notice; certifi- 
cate filed; reinterment expenses, 
due care required. 

65-14, 65-15. [Repealed.] 

Article 6. 

Cemetery Associations. 

65-16. Land holdings. 
65-17. Change of name of association or corpo- 

ration. 
65-17.1. Quorum at stockholders’ meeting of 

certain nonprofit cemetery corpo- 

rations; calling meeting; amend- 
ment of charter. 

Article 7. 

Cemeteries Operated for Private Gain. 

65-18 through 65-36. [Recodified.] 

Article 7A. 

Funeral and Burial Trust Funds. 

Sec. 

65-36.1 through 65-36.8. [Recodified.] 

Article 8. 

Municipal Cemeteries. 

65-37. Authority to take possession of and con- 
tinue the use of certain lands as 
cemetery. 

[Repealed.] 
Subdivision into burial plots; sale of lots 

and use of proceeds. 
Appropriations for improvement and 

maintenance; application of exist- 
ing laws. 

Article 8A. 

Veterans Cemeteries. 

65-38. 
65-39. 

65-40. 

65-41. Land acquisition. 
65-42. Location of cemeteries. 
65-43. Definitions. 

65-43.1. Eligibility for interment in a State 
veterans cemetery. 

65-43.2. Proof of eligibility. 
65-43.3. Bars to eligibility. 
65-43.4. Disinterment. 

65-43.5. Reinterment. 

65-43.6. State veterans cemeteries cost. 
65-44, 65-45. [Reserved.] 

Article 9. 

North Carolina Cemetery Act. 

65-46. Short title. 
65-47. Scope. 
65-48. Definitions. 
65-49. The North Carolina Cemetery Commis- 

sion. 
65-50. Cemetery Commission; members, selec- 

tion, quorum. 

65-51. Principal office. 
65-52. Regular and special meetings. 
65-53. Powers. 
65-54. Annual budget of Commission; collec- 

tion of funds. 
65-55. License; cemetery company. 

65-56. Existing companies; effect of Article. 
65-57. Licenses for sales organizations, man- 

agement organizations and bro- 
kers. 

65-58. Licenses for persons selling preneed 
grave space. 

65-59. Application for a change of control; fil- 
ing fee. 
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Sec. 
65-60. Records. 
65-60.1. Trustees; qualifications; examination 

of records; enforcement. 

65-61, Required trust fund for care and main- 
tenance; remedy of Commission 
for noncompliance. 

Individual contracts for care and main- 
tenance. 

Requirements for perpetual care fund. 
Deposits to perpetual care fund. 
Trust fund; financial reports. 
Receipts from sale of personal property 

or services; trust account; penal- 

ties. 
Applications for license. 
License not assignable or transferable. 
Minimum acreage; sale or disposition of 

cemetery lands. 
Construction of mausoleums and below- 

65-62. 

65-63. 
65-64. 
65-65. 
65-66. 

65-67. 
65-68. 
65-69. 

65-70. 

CH. 65. CEMETERIES 865-2 

Sec. 
ceipts from sale of preconstruction 
crypts; compliance requirements. 

65-71. Penalties. 
65-72. Burial without regard to race or color. 
65-73. Validation of certain deeds for cemetery 

lots executed by suspended corpo- 
rations. 

Article 10. 

Access to and Maintenance of Private 

Graves and Abandoned Public 

Cemeteries. 

65-74. Entering public or private property to 
maintain or visit a private grave 
or an abandoned public cemetery 
with consent. 

65-75. Entering public or private property to 
maintain or visit a private grave 
or an abandoned public cemetery 

ground crypts; trust fund for re- without consent. 

ARTICLE 1. 

Care of Rural Cemeteries. 

§ 65-1. County commissioners to provide list of public and 
abandoned cemeteries. 

It shall be the duty of the boards of county commissioners of the various 
counties in the State to prepare and keep on record in the office of the register 
of deeds a list of all public cemeteries in the counties outside the limits of 
incorporated towns and cities, and not established and maintained for the use 
of an incorporated town or city, together with the names and addresses of the 
persons in possession and control of the same. To such list shall be added a list 
of the public cemeteries in the rural districts of such counties which have been 
abandoned, and it shall be the duty of the boards of county commissioners to 
furnish to the division of publications in the office of the Secretary of State 
copies of the lists of such public and abandoned cemeteries, to the end that it 
may furnish to the boards, for the use of the persons in control of such 
cemeteries, suitable literature, suggesting methods of taking care of such 
places 3(1917, Cc) 101l@ sa Gis. 6.5019) 1939 co 1G.) 

§ 65-2. Appropriations by county commissioners. 

To encourage the persons in possession and control of the public cemeteries 
referred to in G.S. 65-1 to take proper care of and to beautify such cemeteries, 
to mark distinctly their boundary line with evergreen hedges or rows. of 
suitable trees, and otherwise to lay out the grounds in an orderly manner, the 
board of county commissioners of any county, upon being notified that two 
thirds of the expense necessary for so marking and beautifying any cemetery 
has been raised by the local governing body of the institution which owns the 
cemetery, and is actually in hand, is hereby authorized to appropriate from the 
general fund of the county one third of the expense necessary to pay for such 
work, the amount appropriated by the board of commissioners in no case to 

450 



§65-3 ART. 3. CEMETERIES FOR INMATES OF COUNTY HOMES §65-6 

exceed fifty dollars ($50.00) for each cemetery. (1917, c. 101, s. 2; C.S., s. 5020; 
La79Ncr 735.) 

§ 65-3. County commissioners to have control of aban- 
doned cemeteries; trustees. 

The county commissioners of the various counties are required to take 
possession and control of all abandoned public cemeteries in their respective 
counties, to see that the boundaries and lines are clearly laid out, defined, and 
marked, and to take proper steps to preserve them from encroachment, and 
they are hereby authorized to appropriate from the general fund of the county 
whatever sums may be necessary from time to time for the above purposes. 

The board of county commissioners of the various counties may appoint a 
board of trustees not to exceed five in number and to serve at the will of the 
board, and may impose upon such trustees the duties required of the board of 
commissioners by this Article; and such trustees may accept gifts and dona- 
tions for the purpose of upkeep and beautification of such cemeteries. (1917, c. 
Pees ....8:, 0021: 1947, c,. 256.) 

Local Modification. — Avery: 1955, c. 10138. 

ARTICLE 2. 

Care of Confederate Cemetery. 

§ 65-4. State Department of Correction to furnish labor. 

The State Department of Correction is hereby authorized and directed to 
furnish at such time, or times, as may be convenient, such prisoner’s labor as 
may be available, to properly care for the Confederate Cemetery situated in the 
City of Raleigh, such services to be rendered by the State’s prisoners without 
compensation..(1927, c. 224, s. 1; 1933, c. 172; 1957, c. 349, s. 10; 1967, .c: 996, 
s. 13.) 

ARTICLE 3. 

Cemeteries for Inmates of County Homes. 

§ 65-5. County commissioners may establish new cemeter- 
ies. 

The boards of county commissioners of the various counties in the State are 
authorized and empowered to locate and establish new graveyards or ceme- 
teries upon the lands of their respective counties for the burial of the inmates 
of the county homes. (1917, c. 151, s. 1; C.S., s. 5022.) 

§ 65-6. Removal and reinterment of bodies. 

Whenever the county commissioners have established new graveyards or 
cemeteries, they are authorized and empowered to remove to such graveyards 
or cemeteries all bodies of deceased inmates of the county homes. (1917, c. 151, 
S:27-@. Siig. tb 028») 
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ARTICLE 4. 

Trust Funds for the Care of Cemeteries. 

§ 65-7. Money deposited with clerk of superior court. 

For the maintenance and preservation of graves, burial plats, graveyards 
and cemeteries which may be neglected, any person, firm, or corporation may, 
by will or otherwise place in the hands of the clerk of the superior court of any 
county in the State where such grave or lot is located any sum of money not 
less than one hundred dollars ($100.00) nor more than ten thousand dollars 
($10,000), the income from which is to be used for keeping in good condition 
any grave, burial plat, graveyard, or cemetery in the county in which the 
money is placed, with specific instructions as to the use of the fund. (1917, c. 
155,.s:1; Glee p0246 19/9 nce oan) 

Local Modification. — Washington: 1957, 
6.1126: 

§ 65-8. Separate record of accounts to be kept. 

It shall be the duty of the clerk of the superior court to keep a separate record 
for keeping account of the money deposited as above provided, to keep a 
perpetual account of the same therein, and to record therein the specific 
instructions about the use of the income on such money. He shall see that the 
income is spent according to such specific instructions, and shall make report 
of the same from year to year in the same manner as if it were guardian funds. 
(191%) c3 1H sare Be. are 

§ 65-9. Funds to be kept perpetually. 

All money placed in the office of the superior court clerk in accordance with 
this Article shall be held perpetually, or until such time as the balance of the 
trust corpus falls below one hundred dollars ($100.00), at which time the trust 
shall terminate and the clerk shall disburse the remaining balance as provided 
in G.S. 36A-147(c). Except as otherwise provided herein, no one shall have 
authority to withdraw or change the direction of the income on same. (1917, c. 
155;.8. 2; CsS)).84502641995) 60225, size 

Editor’s Note. — Session Laws 1995, c. 225, 
8. 2, which amended this section was effective 
October 1, 1995, and applicable to all cemetery 
trusts in existence before or created on or after 
that date. 

Legal Periodicals. — For article, “Perpetu- 
ities Reform in North Carolina: The Uniform 
Statutory Rule Against Perpetuities, 
Nondonative Transfers, and Honorary Trusts,” 
see 74 N.C.L. Rev. 1783 (1996). 

§ 65-10. Investment of funds. 

Such money shall be invested in the same manner as is provided by law for 
the investment of other trust funds by the clerk of the superior court. (1917, c. 
155, s. 3; C.S., s. 5027; 1943, c. 97, s. 1.) 

§ 65-11. Clerk’s bond and fees; substitution of bank or 
trust company as trustee. 

The official bond of the clerk of the superior court shall be liable for all such 
sums as shall be paid over to him on account of the provisions of this Article. 
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The clerk shall receive for his services and responsibilities a commission of ten 
percent (10%) on the net income each year of such money; and the fees or 
commissions so received by him under this Article shall not be taken into 
consideration as a part of his salary. 

In lieu of the provisions of the first paragraph of this section, the clerk of the 
superior court may, with the consent and approval of the sheriff and register of 
deeds, appoint any bank or trust company authorized to do business in this 
State as trustee for the funds authorized to be paid into his office by virtue of 
this Article; provided, that no bank or trust company shall be appointed as 
such trustee unless such bank or trust company is authorized and licensed to 
act as fiduciary under the laws of this State. 

Before any clerk shall turn over such funds to the trustee so appointed, he 
shall require that the trustee so named qualify before him as such trustee in 
the same way and manner and to the same extent as guardians are by law 
required to so qualify. After such trustee has qualified as herein provided, all 
such funds coming into his hands may be invested by it only in the securities 
set out in G.S. 7A-112 and the income therefrom invested for the purposes and 
in the manner heretofore set out in this Article. All trustees appointed under 
the provisions of this Article shall render and file in the office of the clerk of the 
superior court all reports that are now required by law of guardians. (1917, c. 
1665.55,'4:/C:5., $s. 5028: .1939,-c. 18; 1943, ¢. 97; s. 2.) 

§ 65-12. Funds exempt from taxation. 

All money referred to in the preceding sections of this Article shall be exempt 
from all State, county, township, town, and city taxes. (1917, c. 155, s. 4; C.S., 
s. 5029.) 

ARTICLE 5D. 

Removal of Graves. 

§ 65-13. Removal of graves; who may disinter, move and 
reinter; notice; certificate filed; reinterment 
expenses, due care required. 

(a) The State of North Carolina and any of its agencies, public institutions, 
or political subdivisions, the United States of America or any agency thereof, 
any church, electric power or lighting company, or any person, firm, or 
corporation may effect the disinterment, removal, and reinterment of graves as 
follows: 

(1) By the State of North Carolina and any of its agencies, public 
institutions, or political subdivisions, the United States of America or 
any agency thereof, when it shall determine and certify to the board 
of county commissioners in the county from which the bodies are to be 
disinterred that such removal is reasonably necessary to perform its 
governmental functions and the duties delegated to it by law. 

(2) By any church authority in order to erect a new church, parish house, 
parsonage, or any other facility owned and operated exclusively by 
such church; in order to expand or enlarge an existing church facility; 
or better to care for and maintain graves not located in a regular 
cemetery or burying ground for which such church has assumed 
responsibility of care and custody. 

(3) By an electric power or lighting company when it owns land that is to 
be used as a reservoir on which graves are located. 
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(4) By any person, firm or corporation, which owns land on which 
abandoned cemeteries or burying grounds are located after first 
securing the consent of the governing body of the town, city or county 
in which such abandoned cemeteries or burying grounds are situated. 

(b) The party effecting the disinterment, removal and reinterment of a 
grave containing a decedent’s remains under the provisions of this Chapter 
shall, before disinterment, give 30 days written notice of such intention to the 
next of kin of the decedent, if known or subject to being ascertained by 
reasonable search and inquiry, and shall cause notice of such disinterment, 
removal and reinterment to be published at least once per week for four 
successive weeks in a newspaper of general circulation in the county where 
such grave is situated and the first publication shall be not less than 30 days 
before disinterment. Any remains disinterred and removed hereunder shall be 
reinterred in a suitable cemetery or burial ground. 

(c) The party removing or causing the removal of all such graves shall, 
within 30 days after completion of the removal and reinterment, file with the 
register of deeds of the county from which the graves were removed and with 
the register of deeds of the county in which reinterment is made, a written 
certificate of the removal facts. Such certificate shall contain the full name, if 
known or reasonably ascertainable, of each decedent whose grave is moved, a 
precise description of the site from which such grave was removed, a precise 
description of the site and specific location where the decedent’s remains have 
been reinterred, the full and correct name of the party effecting the removal, 
and a brief description of the statutory basis or bases upon which such removal 
or reinterment was effected. If the full name of any decedent cannot reasonably 
be ascertained, the removing party shall set forth all additional reasonably 
ascertainable facts about the decedent including birth date, death date, and 
family name. 

The fee for recording instruments in general, as provided in G.S. 161- 
10(a)(1), for registering a certificate of removal facts shall be paid to the 
register of deeds of each county in which such certificate is filed for registra- 
tion. 

(d) All expenses of disinterment, removal, and acquisition of the new burial 
site and reinterment shall be borne by the party effecting such disinterment, 
removal, and reinterment, including the actual reasonable expense of one of 
the next of kin incurred in attending the same, not to exceed the sum of two 
hundred dollars ($200.00). 

(e) The office of vital statistics of North Carolina shall promulgate regula- 
tions effecting the registration and indexing of the written certificate of the 
removal facts, including the form of that certificate. 

(f) The party effecting the disinterment, removal, and reinterment of a 
decedent’s remains under the provisions of this Chapter shall ensure that the 
site in which reinterment is accomplished shall be of such suitable dimensions 
to accommodate the remains of that decedent only and that such site shall be 
reasonably accessible to all relatives of that decedent, provided that the 
remains may be reinterred in a common grave where written consent is 
obtained from the next of kin. If under the authority of this Chapter 
disinterment, removal, and reinterment is effected by the State of North 
Carolina or any of its agencies, public institutions, or political subdivisions, the 
United States of America or any agency thereof, any electric power or lighting 
company, then such disinterment, removal, and reinterment shall be per- 
formed by a funeral director duly licensed as a “funeral director” or a “funeral 
service licensee” under the provisions of Article 13A of Chapter 90 of the North 
Carolina General Statutes. : 

(g) All disinterment, removal and reinterment under the provisions of this 
Chapter shall be made under the supervision and direction of the county board 
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of commissioners or other appropriate official, including the local health 
director, appointed by such board for the county where the disinterment, 
removal and reinterment take place. If reinterment is effected in a county 
different from the county of disinterment with the consent of the next of kin of 
the deceased whose remains are disinterred, then the disinterment and 
removal shall be made under the supervision and direction of the county board 
of commissioners or other appropriate official, including the local health 
director, appointed by such board for the county of the disinterment, and the 
reinterment shall be made under the supervision and direction of the county 
board of commissioners or other appropriate official, including the local health 
director, appointed by such board for the county of reinterment. 

Due care shall be taken to do said work in a proper and decent manner, and, 
if necessary, to furnish suitable coffins or boxes for reinterring such remains. 
Due care shall also be taken to remove, protect and replace all tombstones or 
other markers, so as to leave such tombstones or other markers in as good 
condition as that prior to disinterment. Provided that in cases where the 
remains are to be moved to a perpetual care cemetery or other cemetery where 
upright tombstones are not permitted, a suitable replacement marker shall be 
provided. 

(h) Nothing contained in this Article shall be construed to grant or confer 
the power or authority of eminent domain, or to impair the right of the next of 
kin of a decedent to remove or cause the removal, at his or their expense, of the 
remains or grave of such decedent. (1919, c. 245; C.S., ss. 5030, 5030(a); Ex. 
mesa ies. ce 40. .192/,c. 20, 8, 1c. 175, s..1; 1937, ¢. 3; 1947, cc. 168; 576; 1961, 
emo t. Jl. s. 1., 1900, C..11, oli, Gc tol, Ss. 1; -1977, c oll. soak: 
2001-390, s. 3.) 

Local Modification. — Orange: 1963, c. 
ies. Lie, 

Cross References. — As to interference 
with graveyards, see §§ 14-144, 14-149. As to 
removal of or interference with monuments and 
tombstones, see § 14-148. 

Effect of Amendments. — Session Laws 

2001-390, s. 3, effective January 1, 2002, sub- 
stituted “The fee for recording instruments in 
general, as provided in G.S. 161-10(a)(1), for 
registering a” for “A fee of one dollar ($1.00) for 
each page or portion of page of such” at the 
beginning of the second paragraph of subsec- 
tion (c). 

CASE NOTES 

This section is much broader than the 
older C.S. 5030, and reflects a recognition of 
the need for broad authority by church author- 
ity to meet the needs of a growing membership 
in relocating graves which would restrict that 
growth. Singletary v. McCormick, 36 N.C. App. 
597, 244 S.E.2d 731 (1978). 
The phrase “in order to” in subdivision 

(a)(2) of this section is synonymous with the 
phrase “as the means to.” Singletary  v. 
McCormick, 36 N.C. App. 597, 244 S.E.2d 731 

(1978). 
Relocation of Street to Enlarge Church 

Facility. — Though graves proposed to be 
relocated were within the area of a relocated 
street, the street was to be relocated “as the 
means to” expand or enlarge an existing church 
facility, and therefore relocation of the graves 
was permissible. Singletary v. McCormick, 36 
N.C. App. 597, 244 S.E.2d 731 (1978). 

Section Not Exclusive Grounds for Dis- 
interment. — This statute does not provide 

the exclusive grounds for the disinterment of a 
body. The statute speaks to the situation where 
a body had been properly interred, but for some 

reason justified by the public interest or by 
some compelling private interests it is neces- 
sary to effect a disinterment, removal, and 
reinterment. This statute nowhere provides for 
the situation where there has been an improper 
interment. Strickland v. Tant, 41 N.C. App. 534, 
255 S.E.2d 325, cert. denied, 298 N.C. 304, 259 
§.H:2d 917 (1979). 
Action for Removal of Grave in Violation 

of Former Provision. — See King v. Smith, 
236 N.C. 170, 72 S.E.2d 425 (1952). 

The building of a new vestry room of a 
church to be used with the one as presently 
located in relation to the use of the choir, etc., 

comes within the purview of the statute permit- 
ting the removal of the bodies buried in the 
churchyard by the proper authorities of the 

church, when necessary or expedient to do so, 
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in carrying out the arrangement. Mayo v. 
Bragaw, 191 N.C. 427, 132 S.E. 1 (1926). 

§§ 65-14, 65-15: Repealed by Session Laws 1971, c. 797, s. 2. 

ARTICLE 6. 

Cemetery Associations. 

§ 65-16. Land holdings. 

All cemetery associations or corporations created by any local, private or 
special act or resolution before January 10, 1917, are authorized and fully 
empowered to hold amounts of land in excess of the limitation provided in the 
local, private or special act or resolution incorporating or chartering such 
cemetery association or corporation. (1923, c. 76, s. 1; C.S., s. 5030(b).) 

§ 65-17. Change of name of association or corporation. 

Any corporation or association chartered or incorporated by any special act 
of the legislature, as set forth in G.S. 65-16, is authorized and fully empowered 
to change the name of such association or corporation by a majority vote of its 
directors, and upon such change in name it shall be the duty of the officers of 
the board of directors of such corporation or association to file with the clerk of 
the superior court a copy of resolution changing the name, which resolution 
must show the act of the legislature creating or incorporating the same and the 
reasons for the change thereof. (1923, c. 76, s. 2; C.S., s. 5030(c).) 

§ 65-17.1. Quorum at stockholders’ meeting of certain 
nonprofit cemetery corporations; calling meet- 
ing; amendment of charter. 

Notwithstanding any conflicting provision of law or of the charter or bylaws 
of any corporation affected by this section, in the case of any nonprofit 
cemetery corporation chartered prior to the year 1900 whose charter has 
expired prior to May 18, 1955, a quorum at any meeting of stockholders called 
for the purpose of electing directors, or of amending the charter of such 
corporation, or both, shall consist of the holders of ten percent (10%) or more 
of the outstanding shares of the capital stock of such corporation having voting 
powers, present in person or represented by proxy; and a meeting of the 
stockholders of such corporation for such purpose or purposes may be called by 
any two stockholders after 10 days’ notice by registered mail to all stockholders 
of record at their last known addresses as shown by the stock book of such 
corporation. The concurrence of a majority of the shares represented at such 
meeting shall be sufficient to authorize an amendment or amendments to the 
charter of such corporation in accordance with the provisions of G.S. 55-31. 
(1955, c. 1084.) 

Editor’s Note. is; This section refers to ments of bylaws of nonprofit corporations, see 
former § 55-31 as it stood prior to the 1955 now § 55A-10-01 et seq. 
revision of former Chapter 55. As to amend- 
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ARTICLE 7. 

Cemeteries Operated for Private Gain. 

§§ 65-18 through 65-36: Recodified as §§ 65-46 through 65-72. 

Editor’s Note. — This Article was rewritten Sept. 1, 1975, and has been recodified as Article 
by Session Laws 1975, c. 768, s. 1, effective 9, § 65-46 et seq., of this Chapter. 

ARTICLE 7A. 

Funeral and Burial Trust Funds. 

§§ 65-36.1 through 65-36.8: Recodified as §§ 90-210.30 through 90- 
210.37, by Session Laws 1985, c. 12, s. 1. 

ARTICLE 8. 

Municipal Cemeteries. 

§ 65-37. Authority to take possession of and continue the 
use of certain lands as cemetery. 

In any case where property not under the control or in the possession of any 
church or religious organization in any town or municipality has been 
heretofore set aside or used for cemetery purposes, and the trustees or owners 
named in the deed or deeds for said property have died, or are unknown, or the 
deeds of conveyance have been lost or misplaced and no record of title thereto 

‘has been found, and said property has been occupied and used for burial 
purposes for a time sufficient to identify its use as cemetery property, the 
municipality in which any such cemetery property is located is hereby 
authorized and empowered in its discretion to appropriate and take possession 
of all such land within its corporate limits which has heretofore been used for 
cemetery purposes and such adjoining land not held or owned by known 
claimants of title, and to cause the same to be surveyed and lines established 
and to designate and appropriate the said property as a cemetery, or burial 
ground. (1947, c. 821, s. 1.) 

§ 65-38: Repealed by Session Laws 1969, c. 1279. 

§ 65-39. Subdivision into burial plots; sale of lots and use 
of proceeds. 

Said town or municipality shall have power and authority in such cases to 
cause the same to be subdivided and to lay off and allot for family burial plots 
any property heretofore appropriated or used for burial purposes for or by 
different families without any charge therefor, and to cause the remainder of 
said property to be subdivided and laid off into lots; and shall have the power 
and authority to sell to any person or persons for burial purposes, any of said 
lots so subdivided and surveyed, except those heretofore appropriated as 
referred to in this section of this Article, and use the proceeds of such sale for 
the improvement and upkeep of said cemetery property. (1947, c. 821, s. 3.) 
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§ 65-40. Appropriations for improvement and mainte- 
nance; application of existing laws. 

In the event any town or municipality appropriates or takes possession of 
land used for cemetery purposes as set forth and described herein, it is further 
authorized and empowered to appropriate and use such funds as may be 
necessary and proper for the improvement and maintenance of said cemetery; 
and all statutes and ordinances heretofore enacted and passed relative to 
cemeteries in said town or municipality, are hereby made applicable to said 
cemetery property. (1947, c. 821, s. 4.) 

ARTICLE 8A. 

Veterans Cemeteries. 

§ 65-41. Land acquisition. 

The State may accept land for the establishment of not more than three 
veterans cemeteries. (1987, c. 183, s. 1.) 

§ 65-42. Location of cemeteries. 

These veterans cemeteries may be located in those regions of the State with 
a high concentration of veterans including the 3rd, 7th and 11th United States 
Congressional Districts. (1987, c. 183, s. 1.) 

§ 65-43. Definitions. 

For purposes of this Article, the following definitions shall apply, unless the 
context requires otherwise: 

(1) “Honorable military service” means: 
a. Service on active duty, other than for training, as a member of the 

Armed Forces of the United States, when the service was termi- 
nated under honorable conditions; , 

b. Service on active duty as a member of the Armed Forces of the 
United States at the time of death under honorable conditions; 

c. Service on active duty for training or full-time service as a member 
of the Reserve component of the Armed Forces, the Army Na- 
tional Guard, the Air National Guard, or the Reserve Officer 
Training Corps of the Army, Navy, or Air Force, at the time of 
death under honorable conditions. 

(2) A “legal resident” of a state means a person whose principal residence 
or abode is in that state, who uses that state to establish his right to 
vote and other rights in a state, and who intends to live in that state, 
to the exclusion of maintaining a legal residence in any other state. 

(3) A “qualified veteran” means a veteran who meets the requirements of 
sub-subdivisions a. and b. of this subdivision: 
a. Aveteran who served an honorable military service or who served 

a period of honorable nonregular service and is any of the 
following: 
1. Aveteran who is entitled to retired pay for nonregular service 

under 10 U.S.C. §§ 12731-12741, as amended. 
2. A veteran who would have been entitled to retired pay for 

nonregular service under 10 U.S.C. §§ 12731-12741, as 
ee but for the fact that the person was under 60 years 
of age. 
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3. Aveteran who is eligible for interment in a national cemetery 
under 38 U.S.C. § 2402, as amended. 

b. Who is a legal resident of North Carolina: 
1. At the time of death, or 
2. For a period of at least 10 years, or 
3. At the time he entered the Armed Forces of the United States. 

(1987 (Reg. Sess., 1988), c. 1051, °s: 1; 1993, c. 553, s. 24; 
2001-148, s. 1.) 

Effect of Amendments. — Session Laws — subdivision (3)a; and made minor stylistic 
2001-143, s. 1, effective May 31, 2001, rewrote changes in subdivision (3)b. 

§ 65-43.1. Eligibility for interment in a State veterans 
cemetery. 

(a) The following persons are eligible for interment at a State veterans 
cemetery: 

(1) A qualified veteran. 
(2) The spouse, widow, or widower of a qualified veteran, or a minor child 

who is unmarried and dependent on the qualified veteran at the time 
of death. For purposes of this subdivision, “minor child includes a 
child under 21 years of age or under 23 years of age if pursuing a 
course of instruction at an educational institution approved by the 
United States Department of Veterans Affairs. 

(3) An unmarried adult child of a qualified veteran when the child became 
permanently incapable of self-support because of a physical or mental 
disability before attaining the age of 18 years. 

(b) Only one grave site is authorized for a qualified veteran and his eligible 
family members. A grave site may not be reserved until the death of a person 
who is eligible for interment. When a death occurs and the deceased is 
determined to be eligible for interment in a State veteran cemetery pursuant 
to subsection (b) of this section, a grave site shall be assigned in the name of 
the veteran. 

(c) When an eligible family member dies before the qualified veteran dies, 
the veteran shall sign an agreement to be interred in the same plot with the 
family member before the deceased family member is interred in the veterans 
cemetery. (1987 (Reg. Sess, 1988), c. 1051, s. 1; 2001-143, s. 2.) 

Effect of Amendments. — Session Laws made minor punctuation and gender neutral 
2001-143, s. 2, effective May 31, 2001, added changes. 
the second sentence of subdivision (a)(2) and 

§ 65-43.2. Proof of eligibility. 
(a) The veteran, his survivors, or his legal representative shall furnish any 

evidence necessary to establish the eligibility of the veteran or the family 
member before the veteran or eligible family member may be interred in a 
State veterans cemetery. 

(b) The survivors or legal representative of the deceased shall notify the 
funeral director that the deceased is to be interred in a veterans cemetery. The 
survivor or legal representative shall furnish the funeral director with docu- 
mentary evidence of the veteran’s honorable military service and evidence to 
establish that the veteran is a legal resident of North Carolina. The funeral 
director shall notify the superintendent of the nearest State veterans cemetery 
to arrange for the interment and convey to the superintendent all evidence to 
establish the veteran’s eligibility. (1987 (Reg. Sess., 1988), c. 1051, s. 1.) 
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§ 65-43.3. Bars to eligibility. 

A veteran may not be interred in a State veterans cemetery under any of the 
following circumstances: 

(1) He was discharged or dismissed on the grounds that: 
a. He was a conscientious objector who refused to perform military 

duty; 
b. He was a deserter; or 
c. He was an officer who accepted his resignation for the good of the 

service; 
(2) He was convicted of subversive activities against the United States 

after separation from active military service; or 
(3) He was separated from the Armed Forces of the United States for the 

good of the service due to a willful and persistent unauthorized 
absence and issued a Clemency Discharge (DD Form 1953) pursuant 
to Presidential Proclamation No. 43138. (1987 (Reg. Sess., 1988), c. 
LOSTe ees 

§ 65-43.4. Disinterment. 

(a) When a veteran fails to abide by his agreement to be interred in the same 
grave site as his previously interred eligible family member, the veteran, his 
legal representative, or his heirs shall have the remains of the family member 
removed from the cemetery at no cost to the State. 

(b) A disinterment may be permitted, at no cost to the State, when the 
following conditions are satisfied: 

(1) The disinterment is requested in writing and filed with the Program 
Director of the veterans cemeteries, the Assistant Secretary for 
Veterans Affairs, or the Division of Veterans Affairs; 

(2) The request for disinterment contains the notarized signature of the 
nearest of kin, such as surviving spouse. If the spouse is deceased, the 
signatures of a majority of the surviving children of legal age will be 
required; 

(3) The funeral director has obtained all necessary permits for disinter- 
ment. (1987 (Reg. Sess., 1988), c. 1051, s. 1.) 

§ 65-43.5. Reinterment. 

(a) The remains of a qualified veteran or the remains of an eligible family 
member may be moved to a State veterans cemetery for reinterment, at no cost 
to the State, when the following conditions are satisfied: 

(1) The superintendent of the State veterans cemetery has been presented 
with proof of eligibility in accordance with G.S. 65-43.2; 

(2) The reinterment is requested in writing and filed with the Program 
Manager of veterans cemeteries, the Assistant Secretary for Veterans 
Affairs, or the Division of Veterans Affairs; and 

(3) The request for reinterment contains the notarized signatures of the 
veteran or his legal representative, all living immediate family 
members, and any other interested living family member; 

(4) The request for reinterment contains a statement of the circumstances 
and reasons for reinterment; and 

(5) The funeral director has obtained all necessary permits for 
reinterment. 

_ (b) If permission for reinterment is granted, an agreement shall be entered 
into between the veteran or his living representative, all living immediate 
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family members, and any interested living family members, and the Assistant 
Secretary of Veterans Affairs. (1987 (Reg. Sess., 1988), c. 1051, s. 1.) 

§ 65-43.6. State veterans cemeteries cost. 

(a) There may be no charge for the grave site or the interment service of a 
qualified veteran. There may be a minimal charge, to be set by the Division of 
Veteran Affairs, for only the opening and closing of the grave of an eligible 
family member. 

(b) All other costs, including funeral expenses and costs of the headstone, 
transportation of the remains, or grave liner or burial vault shall be paid out 
of allowances by the Veterans Administration or private funds. 
(c) All costs resulting from damage to, or destruction or theft of a grave site, 

headstone, or any other grave monument may not be borne by the State. (1987 
(Reg. Sess., 1988), c. 1051, s. 1.) 

§§ 65-44, 65-45: Reserved for future codification purposes. 

ARTICLE Q. 

North Carolina Cemetery Act. 

§ 65-46. Short title. 

This Article 9 may be cited as “North Carolina Cemetery Act.” (1975, c. 768, 
s. 1.) 

Editor’s Note. — This Article is former historical citations to the sections of the former 
Article 7 of this Chapter as rewritten by Ses- Article have been added to corresponding sec- 
sion Laws 1975, c. 768, s. 1, effective Sept. 1, tions of the new Article. 
1975, and recodified. Where appropriate, the 

CASE NOTES 

Cited in Strickland v. Tant, 41 N.C. App. 534, 
255 S.E.2d 325 (1979). 

§ 65-47. Scope. 

(a) The provisions of this Article shall apply to all persons engaged in the 
business of operating a cemetery as defined herein, except cemeteries owned 
and operated by governmental agencies or churches. 

(b) Any cemetery beneficially owned and operated by a fraternal organiza- 
tion or its corporate agent for at least 50 years prior to September 1, 1975, shall 
be exempt from the provisions of Article 9 of this Chapter. 

(c) The provisions of this Article shall not apply to persons licensed under 
Article 13D of Chapter 90 of the General Statutes when engaging in activities 
for which a license is required under the Article. (1975, c. 768, s. 1; 1977, c. 686, 
s./1; 1995; c. 509, s; 135.1G).) 

Editor’s Note. — Former sections 65-36.1 References to these sections in the text above 
through 65-36.8 were recodified as 90-210.30 were changed to reflect their current placement 
[Repealed! through 90-210.37, effective October in light of the 1985 recodification. 
1, 1985, by Session Laws 1985, c. 12, s. 1. 
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§ 65-48. Definitions. 

As used in this Article, unless otherwise stated or unless the context or 
subject matter clearly indicates otherwise: 

(1) “Bank of belowground crypts” means any construction unit of 
belowground crypts acceptable to the Commission which a cemetery 
uses to initiate its belowground crypt program or to add to existing 
belowground crypt structures. 

(2) “Belowground crypts” consists of an interment space in preplaced 
chambers, either side by side or multiple depth, covered by earth and 
sod and are also known as lawn crypts, westminsters or turf top 
crypts. 

(3) “Cemetery” means any one or a combination of more than one of the 
following in a place used or to be used and dedicated or designated for 
cemetery purposes: 
a. A burial park, for earth interment. 
b. A mausoleum. 
c. A columbarium. 

(4) “Cemetery broker” means a legal entity engaged in the business of 
arranging sales of cemetery products between legal entities and which 
sale does not involve a cemetery company, but does not mean funeral 
establishments or funeral directors operating under G.S. 90-210.25, 
when dealing between legal entities wherein one such entity shall be 
members of the family of a deceased person or other persons autho- 
rized by law to arrange for the burial and funeral of such deceased 
human being. The North Carolina Cemetery Act shall not apply to any 
cemetery broker selling less than five grave spaces per year. 

(5) “Cemetery company” means any legal entity that owns or controls 
cemetery lands or property and conducts the business of a cemetery, 
including all cemeteries owned and operated by governmental agen- 
cies, churches and fraternal organizations or their corporate agents 
for the duration of any sales and management contracts entered into 
with cemetery sales organizations or cemetery management organi- 
zations for cemetery purposes, or with any other legal entity other 
than direct employees of said governmental agency, church or frater- 
nal organization. 

(6) “Cemetery management organization” means any legal entity con- 
tracting as an independent contractor with a cemetery company to 
manage a cemetery but does not mean individual managers employed 
by and contracting directly with cemetery companies operating under 
this Article. 

(7) “Cemetery sales organization” means any legal entity contracting with 
a cemetery which is exempt or not exempt under this Article to 
conduct sales of cemetery products, but does not mean individual 
salesmen or sales managers employed by and contracting directly 
with cemetery companies operating under this Article, nor does it 
mean funeral establishments or funeral directors operating under 
licenses authorized by G.S. 90-210.25 when dealing directly with a 
cemetery company and with members of the family of a deceased 
person or other persons authorized by law to arrange for the burial 
and funeral of such deceased human being. 

(8) “Columbarium” means a structure or building substantially exposed 
aboveground intended to be used for the interment of the cremated 
remains of a deceased person. 

(9) “Commission” means the North Carolina Cemetery Commission. 
(10) “Grave space” means a space of ground in a cemetery intended to be 

used for the interment in the ground of the remains of a deceased 
person. 

462 



§65-49. ART. 9. NORTH CAROLINA CEMETERY ACT §65-50 

(11) “Human remains” or “remains” means the bodies of deceased persons, 
and includes the bodies in any stage of decomposition, and cremated 
remains. 

(12) “Mausoleum” means a structure or building substantially exposed 
aboveground intended to be used for the entombment of remains of a 
deceased person. 

(13) “Mausoleum section” means any construction unit of a mausoleum 
acceptable to the Commission which a cemetery uses to initiate its 
mausoleum program or to add to its existing mausoleum structures. 

(14) “Person” means an individual, corporation, partnership, joint ven- 
ture, or association. 

9) “Vault” means a crypt or underground receptacle which is used for 
interment in the ground and which is designed to encase and protect 
caskets or similar burial devices. For the purposes of this Article, a 
vault is a preneed item until delivery to the purchaser. (1943, c. 644, 
Pee op OttO09:. sn2i los lecwli4o0s.. 1; 1975, c. 768, 
686, ss. 2, 3.) 

Sigal BLO ic. 

CASE NOTES 

Above-Ground Burial Facilities Did Not 
Change the Nature of Cemetery Property 
Use. — Where the zoning ordinance provided 
for the continuation of pre-existing noncon- 
forming uses of property, a cemetery construc- 
tion of above-ground burial facilities related to 
the process by which the nonconforming activ- 
ity was conducted and did not amount to a 
change in the nature and kind of use to which 
the property was devoted. Stegall v. Zoning Bd. 

of Adjustment, 87 N.C. App. 359, 361 S.E.2d 
309 (1987). 
Cemetery was not estopped from assert- 

ing that no special use permit was re- 
quired for the construction and installation of 
facilities for above-ground burial since such 
facilities were not an unlawful extension of its 
nonconforming use of its cemetery property. 
Stegall v. Zoning Bd. of Adjustment, 87 N.C. 
App. 359, 361 S.E.2d 309 (1987). 

§ 65-49. The North Carolina Cemetery Commission. 

There is hereby established in the Department of Commerce a North 
Carolina Cemetery Commission with the power and duty to adopt rules and 
regulations to be followed in the enforcement of this Article. (1975, c. 768, s. 1; 
1989, c. 751, s: 7(5); 1991 (Reg. Sess., 1992), c. 959, s. 19.) 

CASE NOTES 

Quasi-Judicial and Quasi-Legislative 
Duties. — The duties of the Commission are 
neither political nor executive. They are pre- 
dominantly quasi-judicial and quasi-legisla- 
tive. James v. Hunt, 43 N.C. App. 109, 258 
S.E.2d 481 (1979), cert. denied, 299 N.C. 121, 
262 S.E.2d 6 (1980). 
Commission Must Act with Impartiality. 

— Since it is charged “with the power and duty 
to adopt rules and regulations to be followed in 
the enforcement” of the North Carolina Ceme- 

teries Act, including the licensing of cemeteries 
operating in this State, it must act with entire 
impartiality. James v. Hunt, 43 N.C. App. 109, 
258 S.E.2d 481 (1979), cert. denied, 299 N.C. 
121, 262 S.E.2d 6 (1980). 

Members are required to exercise the 
judgment of experts in the field appointed by 
law and informed by experience. James v. 
Hunt, 43 N.C. App. 109, 258 S.E.2d 481 (1979), 
cert. denied, 299 N.C. 121, 262 S.E.2d 6 (1980). 

§ 65-50. Cemetery Commission; members, selection, quo- 
rum. 

(a) Membership. — The Cemetery Commission shall consist of nine mem- 
bers. The General Assembly shall appoint two members, one of whom shall be 
recommended by the President Pro Tempore of the Senate and one of whom 
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shall be recommended by the Speaker of the House of Representatives. Th 
Governor shall appoint seven members as follows: : 

(1) Two members who own or manage cemeteries in North Carolina. 
(2) Three members who are selected from six nominees submitted by the 

North Carolina Cemetery Association. UGS " 
(3) Two public members who have no financial interest in, and are not 

involved in management of, any cemetery or funeral related business. 
(b) Terms. — Four members of the initial Commission shall be appointed for 

a term to expire June 30, 1977, and three members shall be appointed for a © 
term to expire June 30, 1976. At the end of the respective terms of office of the © 
initial members of the Commission, their successors shall be nominated in the 
same manner, selected from the same categories and appointed for terms of © 
four years and until their successors are appointed and qualified. Any 
appointment to fill a vacancy on the Commission created by the resignation, 
dismissal, death or disability of a member shall be for the balance of the 
unexpired term. : 

(c) Removal. — The appointing authority shall have the power to remove 
any member of the Commission appointed by that authority from office for 
misfeasance, malfeasance and nonfeasance according to applicable provisions 
of law. 

(d) Quorum. — A majority of the Commission shall constitute a quorum for 
the transaction of business. 

(e) Chair. — At the first meeting of the Commission held after September 1, 
1975, the Commission shall elect one of its members as its chairman and 
another as its vice-chairman, both to serve through June 30 of the next 
following year. Thereafter, at its first meeting held on or after July 1 of each 
year, the Commission shall elect from its members a chairman and vice- 
chairman to serve through June 30 of the next following year. (1975, c. 768, s. 
1; 2001-486, s. 2.1.) 

Effect of Amendments. — Session Laws 

2001-486, s. 2.1, effective December 16, 2001, 

rewrote the section. 

CASE NOTES 

Administrative Procedure Act Not Ap- 
plicable to Removal. — This section gives the 
Governor the power to remove a member of the 
Cemetery Commission for cause “according to 
the provisions of § 143B-13 of the Executive 
Organization Act of 1973.” There is no reference 
to the Administrative Procedure Act. Nor does 
§ 143B-13(d), which gives the Governor power 
to remove for cause any member of a commis- 
sion, refer to the Administrative Procedure Act. 

Had the General Assembly intended for the 

§ 65-51. Principal office. 

Governor to be bound by the provisions of the 
Administrative Procedure Act, it could have 
referred to that act rather than the Executive 
Organization Act. Absent a specific legislative 
enactment requiring removals by the Governor 
to be subject to the Administrative Procedure 
Act, the act is not applicable to removals by the 
Governor. James v. Hunt, 43 N.C. App. 109, 258 
S.E.2d 481 (1979), cert. denied, 299 N.C. 121, 
262 S.E.2d 6 (1980). 

The principal office of the Commission shall be in the City of Raleigh, North 
Carolina. Notice of all regular and special meetings of the Commission shall be 
advertised 10 or more days in advance in at least three newspapers in North 
Carolina having inter-county circulation in the State. Each member of the 
Commission shall receive per diem and allowances in accordance with G.S. 
138-5. The administrator of the Commission, other employees required to 
attend and legal counsel to the Commission shall be entitled to actual expenses 
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while attending regular or special meetings of the Commission held other than 
in Raleigh, North Carolina. All expenses of the Commission shall be paid from 
funds coming to the Commission pursuant to this Article. (1975, c. 768, s. 1.) 

§ 65-52. Regular and special meetings. 

The Cemetery Commission shall meet at least once in each quarter and may 
hold special meetings at any time and place within the State at the call of the 
chairman or upon the written request of at least four members. (1975, c. 768, 
s. 1.) 

§ 65-53. Powers. 

In addition to other powers conferred by this Article, the Cemetery Commis- 
sion shall have the following powers and duties: 

(1) The administrator shall be appointed by the Governor upon recom- 
mendation of the Cemetery Commission. The compensation of the 
administrator and such other personnel as is necessary to operate the 
Commission is subject to the provisions of Chapter 126 of the General 
Statutes of North Carolina. The Commission is authorized and 
empowered to employ such staff, including legal counsel, as may be 
necessary. 

(2) To examine a cemetery company’s records when a person applies for a 
change of control of the company. 

(3) Investigate, upon its own initiative or upon a verified complaint in 
writing, the actions of any person engaged in the business or acting in 
the capacity of a licensee under this Article. The license of a licensee 
may be revoked or suspended for a period not exceeding two years, or 
until compliance with a lawful order imposed in the final order of 
suspension, or both, where the licensee in performing or attempting to 
perform any of the acts specified in this Article has been guilty of: 
a. Failing to pay the fees required herein; 
b. Failing to make any reports required by this Article; 
c. Failing to remit to the care and maintenance trust fund, merchan- 

dise trust fund, or preconstruction trust fund the required 
amounts; 

. Making any substantial misrepresentation; 
. Making any false statement of a character likely to influence or 

persuade; 
. Acontinued and flagrant course of misrepresentation or making of 

false promises through cemetery agents or salesmen; 
g. Violating any provision of this Article or rule promulgated by the 

Commission; or 
h. Any other conduct, whether of the same or a different character 

than specified in this section, which constitutes fraud or dishon- 
est dealing. 

(4) In all proceedings under this Article for the revocation or suspension of 
licenses, the provisions of Chapter 150B of the General Statutes shall 
be applicable. 

(5) At such time as the Commission finds it necessary it may bring an 
action in the name of the State in the court of the county in which the 
place of business is located against such person to enjoin such person 
from engaging in or continuing such violation or doing any act or acts 
in furtherance thereof. In any such action, an order or judgment may 
be entered awarding such temporary or permanent injunction as may 
be deemed proper; provided, that before any such action is brought the 
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Commission shall give the cemetery at least 20 days’ notice in writing, — 
stating the alleged violation and giving the cemetery an opportunity 
within the 20-day period to cure the violation. In addition to all other 
means provided by law for the enforcement of a temporary restraining 
order, temporary injunction, or permanent injunction, the court shall 
have the power and jurisdiction to impound and to appoint a receiver 
for the property and business of the defendant, including books, 
papers, documents, and records appertaining thereto or so much 
thereof as the court may deem reasonably necessary to prevent 
further violation of this Article through or by means of the use of said 
property and business. The Commission may institute proceedings 
against the cemetery or its officers, whereafter an examination, 
pursuant to this Article, a shortage in the care and maintenance trust 
fund, merchandise trust fund or mausoleum and belowground crypts 
preconstruction trust fund is discovered, to recover said shortage. 

(6) Whenever any special additional audit or examination of a licensee’s 
premises, facilities, books or records is necessary because of the 
failure of the licensee to comply with the requirements imposed in this 
Article or by the rules and regulations of the Commission, to charge a 
fee based on the cost of the special examination or audit, taking into 
consideration the salary of any employees involved in the special 
audit or examination and any expenses incurred. 

(7) Promulgate rules and regulations requiring licensees to file with the 
Commission plans and specifications for the minimum quality of any 
product sold. The sale of any product for which plans and specifica- 
tions required by the rules and regulations have not been filed or sale 
of any product of a lesser quality than the plans and specifications 
filed with the Commission is a violation of this Article. 

(8) When the Commission finds that failure by a licensee to maintain a 
cemetery properly has caused that cemetery to be a public nuisance or 
a health or safety hazard, the Commission may bring an action for 
injunctive relief, against the responsible licensee, in the superior 
court of the county in which the cemetery or any part thereof is 
located. (19438 °c? 6443/6017! 19719 21149681978) eP7322s52" 1970, 
c. 768, s. 1; 1977, c. 686, ss. 4-6; 1979, c. 888, ss. 1-3; 1981 (Reg. Sess., 
1982). c11537 1987, c, 488.8. 3"c. O27,"s; 1-199 TserGoo soo) 

§ 65-54. Annual budget of Commission; collection of 
funds. 

The Commission shall prepare an annual budget and shall collect the sums 
of money required for this budget from yearly fees and from any other sources 
provided in this Article. On or before July 1 of each year, each licensed 
cemetery shall pay a license fee to be set by the Commission in an amount not 
to exceed three hundred dollars ($300.00). In addition, each licensed cemetery 
shall pay to the Commission an inspection fee for each grave space, niche, or 
mausoleum crypt sold and shall pay a fee for each vault, niche, 
belowground crypt, mausoleum crypt, memorial, or opening and closing of a 
grave space that is included in a preneed cemetery contract. The inspection fee 
for each grave space, niche, or mausoleum crypt is payable when the item is 
sold and may not exceed two dollars ($2.00). The fee for each of the listed items 
that are included in a preneed cemetery contract is payable when the contract 
is made and may not exceed five dollars ($5.00). (1975, c. 768, s. 1; 1977, c. 686, 
s. 7; 1987, c. 488, s. 1; 1991, c. 653, s. 1.) 
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§ 65-55. License; cemetery company. 

(a) No legal entity shall engage in the business of operating a cemetery 
company except as authorized by this Article and without first obtaining a 
license from the Commission. 

(b) Any legal entity wishing to establish a cemetery shall file a written 
application for authority with the Commission on forms provided by the 
Commission. 

(c) Upon receipt of the application and filing fee of eight hundred dollars 
($800.00), the Commission shall cause an investigation to be made to establish 
the following criteria for approval of the application: 

(1) The creation of a legal entity to conduct cemetery business, and its 
proposed financial structure. 

_ (2) A perpetual care trust fund agreement, with an initial deposit of not 
less than fifty thousand dollars ($50,000) and with a bank cashier’s 
check or certified check attached for the amount made payable to the 
trustee. The trust fund agreement must be executed by the applicant, 
accepted by the trustee, and conditional only upon approval of the 
application. 

(3) A plat of the land to be used for the cemetery, showing the location of 
the cemetery and the access roads to the cemetery. 

(4) Designation by the legal entity wishing to establish a cemetery of a 
general manager. The general manager must be a person of good 
moral character and have at least one year’s experience in cemeteries. 

(5) Development plans sufficient to ensure the community that the 
cemetery will provide adequate cemetery services and that the prop- 
erty is suitable for use as a cemetery. 

(d) The Commission, after receipt of the investigating report, shall grant or 
refuse to grant the authority to organize a cemetery based upon the criteria set 
forth in G.S. 65-55(c). 

(e) If the Commission intends to deny an application, it shall give written 
notice to the applicant of its intention to deny. The notice shall state a time and 
a place for a hearing before the Commission and a summary statement of the 
reasons for the proposed denial. The notice of intent shall be mailed by certified 
mail to the applicant at the address stated in the application at least 15 days 
prior to the scheduled hearing date. The applicant shall pay the costs of this 
hearing as assessed by the Commission unless the applicant notifies the 
Commission by certified mail at least five days prior to the scheduled hearing 
date that a hearing is waived. Any appeals from the Commission’s decision 
shall be to the court having jurisdiction of the applicant or the Commission. 

(f) If the Commission intends to grant the authority, it shall give written 
notice that the authority to organize a cemetery has been granted and that a 
license to operate will be issued upon the completion of the following: 

(1) Establishment of the care and maintenance trust fund and receipt by 
the Commission of a certificate from the trust company, certifying 
receipt of the initial deposit required under this Article. 

(2) Full development, ready for burial, of not less than two acres including 
a completed paved road from a public roadway to said developed 
section, certified by inspection of the Commission or its representa- 
tive. 

(3) A description, by metes and bounds, of the acreage tract of such 
proposed cemetery, together with evidence, by title insurance policy or 
by certificate of an attorney-at-law, certifying that the applicant is the 
owner in fee simple of such tract of land, which must contain not less 
than 30 acres, and that the title to not less than 30 acres is free and 
clear of all encumbrances. In counties with a population of less than 
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35,000 population according to the latest federal decennial census the 
tract need be only 15 acres. 

(4) A plat of the cemetery showing the number and location of all lots 
surveyed and permanently staked for sale. (1943, c. 644, s. 9; 1957, c. 
529, s. 3; 1967, c. 1009, s. 9; 1975, c. 768, .s. 1; 1977; c. 6865s: 8; 1987; 
c. 488, s. 2; 1991, c. 653, s. 2.) 

§ 65-56. Existing companies; effect of Article. 

Existing cemetery companies at the time of the adoption of this Chapter 
shall continue in full force and effect and be granted a license but shall 
hereafter be operated in accordance with the provisions of Article 9 of this 
Chapter. (1975, c. 768, s. 1.) 

§ 65-57. Licenses for sales organizations, management or- 
ganizations and brokers. 

(a) No legal entity shall engage in the business of a cemetery sales 
organization, a cemetery management organization or a cemetery broker 
except as authorized by this Article, and without first obtaining a license from 
the Commission. 

(b) Any legal entity wishing to establish and operate the business of a 
cemetery sales organization, a cemetery management organization or a 
cemetery broker shall file a written application for authority with the Com- 
mission on forms provided by the Commission which must contain such of the 
following documents and information as may be required by the Commission: 

(1) The appointment of a North Carolina resident to receive service of any 
lawful process in any noncriminal proceedings arising under this 
Chapter against the applicant, its principal owners, principal stock- 
holders, directors and general manager or their personal representa- 
tives. 

(2) The states or other jurisdictions in which the applicant presently is 
conducting the business activity applied for or other similar busi- 
nesses and any adverse order, judgment or decree entered against the 
applicant in each jurisdiction or by any court. 

(3) The applicant’s name, address and the form, date and jurisdiction of 
the organization and the address of each of its offices within or 
without this State. 

(4) The name, address, principal occupation for the past five years of 
every director and officer of the applicant or person occupying a 
similar status or performing similar functions. 

(5) Copies of the articles of incorporation or articles of partnership or joint 
venture agreement or other instrument establishing the legal entity 
of the applicant. 

(c) The application shall be accompanied by an initial filing fee of four 
hundred dollars ($400.00) for cemetery sales organization and cemetery 
management organization and an initial filing fee of two hundred dollars 
($200.00) for a cemetery broker. If ninety percent (90%) or more of the 
applicant is owned by an existing cemetery company operating under the 
North Carolina Cemetery Act, then the initial filing fee shall be one half of the 
sums set out herein. On or before July 1 of each year, each licensed cemetery 
sales organization, cemetery management organization, or cemetery broker 
shall pay a license renewal fee of one hundred dollars ($100.00) per year. 

(d) Upon receipt of the application and filing fee, the Commission shall 
cause an investigation to be made of the legal entity to conduct the business 
applied for and the qualification of said legal entity to do business in North 
Carolina. 
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(e) The Commission, after receipt of the investigation report, shall grant or 
refuse to grant the authority to organize the organization applied for after it 
determines that the applicant possesses good character and general fitness or, 
in the case of a business association, employs and is directed by personnel of 
good character and general fitness. 

(f) If the Commission intends to deny an application, it shall give written 
notice to the applicant of its intention to deny. The notice shall state a time and 
a place for hearing before the Commission and a summary statement of the 
reasons for the proposed denial. The notice of intent shall be mailed by certified 
mail to the applicant at the address stated in the application at least 15 days 
prior to the scheduled hearing date. Any appeals from the Commission’s 
decision shall be to the court having jurisdiction of the applicant, or in the 
event of an out-of-state applicant, then to the court having jurisdiction of the 
Commission. 

(g) If the Commission intends to grant the authority, it shall give written 
notice that the authority to organize the business applied for has been granted 
and that a license to operate will be issued upon presentment to the Commis- 
sion of a statement of employment between the applicant and the cemetery or 
cemeteries to be serviced thereby. 

(h) Any person or any cemetery sales organization or any cemetery man- 
agement organization or any cemetery broker violating the provisions of this 
section is guilty of a Class 1 misdemeanor, and shall be subject to revocation of 
the license to operate. (1975, c. 768, s. 1; 1977, c. 686, ss. 9, 10; 1993, c. 539, s. 
500; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 65-58. Licenses for persons selling preneed grave space. 

(a) No person shall offer to sell preneed grave spaces, mausoleum crypts, 
niches, memorials, vaults or any other preneed cemetery merchandise or 
services under any plan authorized for any cemetery, cemetery sales group, or 
cemetery management group, before obtaining a license from the Commission. 

(b) Persons wishing to obtain a license shall file a written application with 
the Commission on forms provided by the Commission. The Commission may 
require such information and documents as it deems necessary to protect the 
public interest. 

(c) The application shall be accompanied by a filing fee of fifteen dollars 
($15.00) to cover the expenses of processing and investigation. After processing 
and investigation the Commission shall grant, or refuse to grant, the license 
applied for. The annual license fee shall be set by the Commission but shall not 
exceed ten dollars ($10.00). 

(d) If the Commission refuses to grant the license applied for, it shall give 
written notice to the applicant. The notice shall state a time and a place for 
hearing before the Commission, and a summary statement of the reasons for 
the refusal to grant the license. The notice shall be mailed by registered mail 
or certified mail to the applicant at the address stated in the application at 
least 30 days prior to the scheduled hearing date. 

(e) If the Commission intends to grant the license, it shall give written 
notice that the license will be issued upon presentment to the Commission of 
a duly executed statement of employment between the applicant and the 
cemetery or cemeteries to be serviced thereby. 

(f) The provisions of Article 4 of Chapter 150B of the General Statutes of 
North Carolina relating to “Judicial Review” shall apply to appeals or petitions 
for judicial review by any person or persons aggrieved by an order or decision 
of the Commission. 

(g) Repealed by Session Laws 1977, c. 686, s. 12. (1943, c. 644, s. 15; 1967, 
ce; 1009, s. 14::19759:c18768.2s. 421197 '%)cn686).ss.abljal2jAh08 WH c..827; s:.1.) 

469 



§65-59 | CH. 65. CEMETERIES §65-60.1 

§ 65-59. Application for a change of control; filing fee. 

A person who proposes to acquire control of an existing cemetery company, 
whether by purchasing the capital stock of the company, purchasing an 
owner’s interest in the company, or otherwise acting to effectively change the 
control of the company, shall first make application on a form supplied by the 
Commission for a certificate of approval of the proposed change of control. The 
application shall contain the name and address of each proposed new owner. 
The Commission shall issue a certificate of approval only after it determines 
that the proposed new owners are qualified by character, experience, and 
financial responsibility to control and operate the cemetery company in a legal 
and proper manner, and that the interest of the public generally will not be 
jeopardized by the proposed change in control. An application for approval of a 
change of control must be completed and accompanied by a filing fee of two 
hundred dollars ($200.00). (1975, c. 768, s. 1; 1987, c. 488, s. 4; 1991, c. 653, s. 
4.) 

§ 65-60. Records. 

Arecord shall be kept of every burial in the cemetery of a cemetery company, 
showing the date of burial, name of the person buried, together with lot, plot, 
and space in which such burial was made therein. All sales, trust funds, 
accounting records, and all other records of the licensee shall be available at 
the licensee’s principal place of business in this State and shall be readily 
available at all reasonable times for examination by an authorized represen- 
tative of the Commission. (1975, c. 768, s. 1.) 

CASE NOTES 

Stated in Stegall v. Zoning Bd. of Adjust- 
ment, 87 N.C. App. 359, 361 S.E.2d 309 (1987). 

§ 65-60.1. Trustees; qualifications; examination of records; 
enforcement. 

(a) The term “corporate trustee” as used in this Article shall mean either a 
bank or trust company authorized to do business in North Carolina under the 
supervision of the Commissioner of Banks or any other corporate entity; 
provided that any corporate entity other than a bank or trust company which 
acts as trustee under this Article shall first be approved by the Cemetery 
Commission and shall be subject to supervision by the Cemetery Commission 
as provided herein. 

(b) Any corporate entity, other than a bank or trust company, which desires 
to act as trustee for cemetery funds under this Article shall make application 
to the Commission for approval. The Commission shall approve the trustee 
when it has become satisfied that: : 

(1) The applicant employs and is directed by persons who are qualified by 
character, experience, and financial responsibility to care for and 
invest the funds of others. 

(2) The applicant will perform its duties in a proper and legal manner and 
the trust funds and interest of the public generally will not be 
jeopardized. 

(3) The applicant will act as trustee for cemetery funds which will exceed 
five hundred thousand dollars ($500,000) in the aggregate. 

(4) The applicant is authorized to do business in North Carolina and has 
adequate facilities to perform its duties as trustee. 
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(c) Any trustee under this Article, other than a bank or trust company under 
the supervision of the Commissioner of Banks, shall maintain records relative 
to cemetery trust funds as the Commission may by regulation prescribe. The 
records shall be available at the trustee’s place of business in North Carolina 
and shall be available at all reasonable times for examination by a represen- 
tative of the Commission. The records shall be audited annually, within 90 
days from the end of the trust fund’s fiscal year, by an independent certified 
public accountant, and a copy of the audit report shall be promptly forwarded 
to the Commission. 

(d) Whenever it appears that an officer, director, or employee of a trustee, 
other than a bank or trust company, is dishonest, incompetent, or reckless in 
the management of a cemetery trust fund, the Commission may bring an 
action in the courts to remove the trustee and to impound the property and 
business of the trustee as may be reasonably necessary to protect the trust 
funds. 

(e) Any trustee shall invest and reinvest cemetery trust funds in the same 
manner as provided by law for the investment of trust funds by the clerk of the 
superior court; provided, however, that cemetery trust funds held in a fund 
designated as Trust Fund “A” pursuant to G.S. 65-64(e) may be invested and 
reinvested in accordance with G.S. 36A-2. (1977, c. 686, s. 15; 1979, c. 888, s. 
971995 sc. 509,.s/135.3(a).) 

§ 65-61. Required trust fund for care and maintenance; 
remedy of Commission for noncompliance. 

No cemetery company shall be permitted to establish, or operate if already 
established, a cemetery unless provision is made for the future care and 
maintenance of such cemetery by establishing a trust fund and designating a 
corporate trustee to administer said fund in accordance with a written trust 
agreement. If any cemetery company refuses or otherwise fails to provide or 
maintain an adequate care and maintenance trust fund in accordance with the 
provisions of this Article, the Commission, after reasonable notice, shall 
proceed to enforce compliance under the powers vested in it under this Article; 
provided any nonprofit cemetery corporation, incorporated and engaged in the 
cemetery business continuously since and prior to 1915 and whose current 
trust assets exceed seven hundred fifty thousand dollars ($750,000) shall not 
be required to designate a corporate trustee. The trust fund agreement shall 
contain and include the following: name, location, and address of both the 
licensee and the trustee showing the date of agreement together with the 
amounts required deposited as stated in this Article. No person shall withdraw 
or transfer any portion of the corpus of the care and maintenance trust fund 
without first obtaining written consent from the Commission. (1943, c. 644, s. 
93195755 0:2529. 8.3; 1967,.c. 1009, s::9; 1975, c. 768; s. 1;.1977;.c: 686; s, 13.) 

§ 65-62. Individual contracts for care and maintenance. 

At the time of making a sale or receiving the initial deposit hereunder, the 
cemetery company shall deliver to the person to whom such sale is made, or 
who makes such deposit, an instrument in writing which shall specifically 
state that the net income of the care and maintenance trust fund shall be used 
solely for the care and maintenance of the cemetery, for reasonable costs of 
administering such care and maintenance and for reasonable costs of admin- 
istering the trust fund. (1975, c. 768, s. 1.) 
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§ 65-63. Requirements for perpetual care fund. 

Acemetery company may not cause or permit advertising of a perpetual care 
fund in connection with the sale or offer for sale of its property unless the 
amount deposited in the fund is at least forty dollars ($40.00) per grave space, 
niche, or mausoleum crypt sold. Nothing may prohibit an individual cemetery 
from requiring a perpetual care deposit for grave memorial markers to be 
deposited in the perpetual care fund so long as the same assessment is 
uniformly applied to all grave memorial markers installed in the cemetery. 
(1943. 'c; 644.5: 53,1957, c..529,'s. 1; 1967,.c, 1009, s: 3; 1971;.c; 1149,.s. 3; 1975; 
ce. 768, s, 1; 1979) .¢. 8885s. 4:5198 7 4c.-488, 's. 5::1991, ¢: 653, 5.5) 

§ 65-64. Deposits to perpetual care fund. 

(a) Deposits to the care and maintenance trust fund must be made by the 
cemetery company holding title to the subject cemetery lands on or before the 
last day of the calendar month following the calendar month in which final 
payment is received as provided herein; however the entire amount required to 
be deposited into the fund shall be paid within four years from the date of any 
contract requiring such payment regardless of whether all amounts have been 
received by the cemetery company. If the cemetery company fails to make 
timely deposit, the Commission may levy and collect a penalty of one dollar 
($1.00) per day for each day the deposit is delinquent on each grave space, 
niche or mausoleum crypt sold. The care and maintenance trust fund shall be 
invested and reinvested by the trustee in the same manner as provided by law 
for the investment of other trust funds by the clerk of the superior court except 
that such investments may be made through means of a common trust fund as 
described in G.S. 36A-90; provided, further, that cemetery trust funds held in 
a fund designated as Trust Fund “A” pursuant to G.S. 65-64(e) may be invested 
and reinvested in accordance with G.S. 36A-2. The fees and other expenses of 
the trust fund shall be paid by the trustee from the net income thereof and may 
not be paid from the corpus. To the extent that the said net income is not 
sufficient to pay such fees and other expenses, the same shall be paid by the 
cemetery company. | 

(b) When a municipal, church-owned or fraternal cemetery converts to 
private cemetery as defined in G.S. 65-48, then said cemetery shall establish 
and maintain a care and maintenance trust fund pursuant to this section; 
provided, however, the initial deposit for establishment of this trust fund shall 
be an amount equal to ten dollars ($10.00) per space for all spaces either 
previously sold or contracted for sale in said cemetery at the time of conversion 
or twenty-five thousand dollars ($25,000), whichever sum is greater. . 

(c) Repealed by 1991 (Regular Session, 1992), c. 1007, s. 35. 
(d) In each sales contract, reservation or agreement wherein burial rights 

are priced separately, the purchase price of said burial rights shall be the only 
item subject to care and maintenance trust fund deposits; but if the burial 
rights are not priced separately therein, the full amount of the contract, 
reservations or agreement shall be subject to care and maintenance trust fund 
deposits as provided herein, unless the purchase price of said burial rights can 
be determined from the accounting records of the cemetery company. 

(e) When the amount deposited in the perpetual care fund required by this 
Article of any cemetery company shall amount to one hundred fifty thousand 
dollars ($150,000), anything in this Article to the contrary notwithstanding, 
the cemetery company may make all deposits thereafter either into the 
original perpetual care trust fund or into a separate fund established as an 
irrevocable trust, designated as Perpetual Care Trust Fund “A,” and invested 
by the trustee, in accordance with G.S. 36A-2, as directed by the cemetery 
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company. Funds in a trust fund designated as Trust Fund “A” may not be 
invested in another cemetery company. 

(f) For special endowments for a specific lot, grave, or a family mausoleum, 
memorial, marker, or monument, the cemetery may set aside the full amounts 
received for this individual special care in a separate trust or by a deposit to a 
Savings account in a bank or savings and loan association located within and 
authorized to do business in the State; provided, however, if the licensee does 
not set up a separate trust or savings account for the special endowment the 
full amount thereof shall be deposited in Perpetual Care Trust Fund “A.” (1943, 
c. 644, s. 10; 1957, c. 529, s. 4; 1967, c. 1009, s. 10; 1971, c. 1149, s. 5; 1975, c. 
768, s. 1; 1977, c. 686, s. 14; 1979, c. 888, ss. 5, 6; 1987, c. 488, ss. 3, 6; 1991, 
c. 653, s. 6; 1991 (Reg. Sess., 1992), c. 1007, s. 35; 1995, c. 509, s. 135.3(b), (c).) 

§ 65-65. Trust fund; financial reports. 

Within 60 days after the end of the calendar or fiscal year of the cemetery 
company, the trustee shall furnish adequate financial reports with respect to 
the care fund on forms provided by the Commission. However, the Commission 
may require the trustee to make such additional financial reports as it may 
deem advisable. (1975, c. 768, s. 1.) 

§ 65-66. Receipts from sale of personal property or ser- 
vices; trust account; penalties. 

(a) It shall be deemed contrary to public policy if any person or legal entity 
receives, holds, controls or manages funds or proceeds received from the sale 
of, or from a contract to sell, personal property or services which may be used 
in a cemetery in connection with the burial of or the commemoration of the 
memory of a deceased human being, where payments for the same are made 
either outright or on an installment basis prior to the demise of the person or 
persons so purchasing them or for whom they are so purchased, unless such 
person or legal entity holds, controls or manages said funds, subject to the 
limitations and regulations prescribed in this section. This section shall apply 
to all cemetery companies or other legal entities that offer for sale or sell 
personal property or services which may be used in a cemetery in connection 
with the burial of, or the commemoration of the memory of, a deceased human 
being, but shall exclude persons holding a license under Article 13D of Chapter 
90 of the General Statutes. | 

(b) Any cemetery company or other entity entering into a contract for the 
sale of personal property or services, to be used in a cemetery in connection 
with disposing of, or commemorating the memory of a deceased human being 
wherein the use of the personal property or the furnishing of services is not 
immediately requested or required, shall comply with the following require- 
ments and conditions: 

(1) The cemetery company or other entity shall deposit an amount equal 
to sixty percent (60%) of all proceeds received on such contracts into a 
trust account, either in the form of an account governed by a trust 
agreement and handled by a corporate trustee or in the form of a 
passbook savings account, certificates of deposit for time certificates, 
and/or money-market certificates with a licensed and insured bank or 
savings institution located in the State of North Carolina until the 
amount deposited equals sixty percent (60%) of the actual sale price of 
the property or services sold. Such accounts and/or deposits shall be in 
the name of the cemetery company or other entity in a form which will 
permit withdrawals only with the participation and consent of the 
Cemetery Commission as required by subdivision (4) of this subsec- 
tion. 
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(2) All funds received on account of a contract for the sale of such personal 
property or services, whether the funds be received directly from the 
purchaser or from the sale or assignment of notes entered into by the 
purchase or otherwise, shall be deposited into the trust account as 
required by subdivision (1) of this section. 

(3) All deposits required herein shall be made into the trust account so | 
established on or before the last day of the month following receipt of 
the funds by the cemetery company or other entity. 

(4) Withdrawals from a trust account may be made by the depositor, but 
only with the written approval of the Commission or officer or 
employee of the Commission authorized to act for the Commission. 
Withdrawals may be made only upon delivery of the merchandise or 
services for which the funds were deposited, cancellation of a contract, 
the presence of excess funds in the trust account, or under other 
circumstances deemed appropriate by the Commission. The Commis- 
sion shall promulgate rules and regulations governing withdrawals 
from trust accounts, including time and frequency of withdrawals, 
notice to the Commission prior to withdrawals, the number and 
identity of persons other than the owner who are authorized by the 
owner to make withdrawals, the officers and employees of the Com- 
mission authorized to approve withdrawals, and any other matters 
necessary to implement the provisions of this subdivision. Withdraw- 
als will not be allowed if the amount remaining in the trust account 
would fall below sixty percent (60%) of all proceeds received on 
account of contracts for the sale of such personal property or services. 

(5) If for any reason a cemetery company or other entity who has entered 
into a contract for the sale of personal property or services cannot or 
does not provide the personal property or perform the services called 
for by the contract after request in writing to do so, the purchaser or 
his heirs or assigns or duly authorized representative shall be entitled 
to receive the entire amount paid on the contract and any income if 
any, earned thereon by the trust account. 

(6) Every year after September 1, 1975, the cemetery company, the 
trustee or other entity shall within 75 days after the end of the 
calendar year, file a financial report of the trust funds with the 
Commission, setting forth the principal thereof, the investments and 
payments made, the income earned and disbursed; provided, however, 
that the Commission may require the cemetery, trustee, or other 
entity to make such additional financial reports as it may deem 
advisable. 

(c) Whenever a contract for the sale of personal property and/or services 
allocates payments to apply to one item at a time under a specific schedule, the 
contract shall be considered divisible. Title to each item of personal property or 
the right to each item of services shall pass to the purchaser upon full payment 
for that item regardless of the remaining balance on other items under the 
same contract. 

(d) Any contract for the sale of personal property and/or services shall state 
separate costs for each item of personal property, for each act of installation 
required by the contract, and for each other item of services included in the 
contract. 

(e) All contracts for the sale of personal property and/or services must be 
printed in type size as required by the Truth in Lending Act, 15 U.S.C. § 1601 
et seq., and regulations adopted pursuant to that act. 
_ (f) In the event of prepayment, interest charged shall be no more than the 
interest earned on the unpaid balance computed on a percent per month basis 
for each month or part of a month up to the date of final payment. Any excess 
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interest which has been paid by the purchaser must be refunded to him, his 
assigns, or his representative within 30 days after the final payment. No 
penalty or additional charge for prepayment may be required. 

(g) In lieu of the deposits required under subsection (b) of this section, the 
cemetery company or other entity may post with the Commission a good and 
sufficient performance bond by surety company licensed to do business in 
North Carolina and in an amount sufficient to cover all payments made 
directly or indirectly by or on account of purchasers who have not received the 
purchased property and services. Money received from the sale or assignment 
of notes entered into by the purchasers, or otherwise, shall be treated as 
payments made by the purchasers. 

(h) The Commission shall have the power and is required from time to time 
as it may deem necessary to examine the business of any cemetery company or 
other entity writing contracts for the sale of the property or services as herein 
contemplated. The written report of such examination shall be filed in the 
office of the Commission. Any person or entity being examined shall produce 
the records of the company needed for such examination. 

(i) Any provision of any contract for the sale of the personal property or the 
performance of services herein contemplated under which the purchaser or 
beneficiary waives any of the provisions of this section shall be void. 

(j) Repealed by Session Laws 1991, c. 653, s. 7. 
(k) Nothing in this section shall apply to persons or legal entities holding 

licenses under Article 13D of Chapter 90 of the General Statutes when 
engaging in activities for which a license is required under that Article. 

(l) If any report is not received within the time stipulated by the Commis- 
sion or herein, the Commission may levy and collect a penalty of twenty-five 
dollars ($25.00) per day for each day of delinquency. 

(m) Within 30 days following the execution of a contract for the sale of 
personal property or performance of services, a purchaser may cancel his 
contract by giving written notice to the seller. The seller may cancel the 
contract, upon default by purchaser, by giving written notice to the purchaser. 
Within 30 days of notice of cancellation, the cemetery company or other entity 
shall refund to purchaser the principal amount on deposit in the trust account 
for his benefit on any undelivered merchandise or services. This amount (no 
other obligations owed the purchaser by the seller) shall constitute the 
purchaser’s entire entitlements under the contract. The seller may not 
terminate the contract without complying with this subsection. (1975, c. 768, 
70, Caco, 8.-7, 1987, c. 488,’s. 7; 1991, 'c..653, s. 7; 1995, ¢..509.'s. 
135.1Q), (k).) 

Editor’s Note. — Former sections 65-36.1 References to these sections in the text above 
through 65-36.8 were recodified as 90-210.30 were changed to reflect their current place- 
[Repealed] through 90-210.37, effective October ment, in light of the 1985 recodification. 
1, 1985, by Session Laws 1985, c. 12, s. 1. 

§ 65-67. Applications for license. 

Applications for renewal license must be submitted on or before July 1 each 
and every year in the case of an existing cemetery company. Before any sale of 
cemetery property in the case of a new cemetery company or a change of 
ownership or control as indicated in G.S. 65-59, an application for license must 
be submitted and license issued. (1975, c. 768, s. 1.) 

§ 65-68. License not assignable or transferable. 

No license issued under G.S. 65-67 shall be transferable or assignable and no 
licensee shall develop or operate any cemetery authorized by this Article under 
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any name or at any location other than that contained in the application for 
such license. (1975, c. 768, s. 1.) 

§ 65-69. Minimum acreage; sale or disposition of cemetery 
lands. 

(a) Each licensee shall set aside a minimum of 30 acres of land for use by 
said licensee as a cemetery, and shall not sell, mortgage, lease or encumber the 
same. 

(b) The fee simple title, or lesser estate, in any lands owned by licensee and 
dedicated for use by it as a cemetery, which are contiguous, adjoining, or 
adjacent to the minimum of 30 acres described in subsection (a), may be sold, 
conveyed, or disposed of, or any part thereof, by the licensee, for use by the new 
owner for other purposes than as a cemetery; provided that no bodies have 
been previously interred therein; and provided further, that any and all titles, 
interests, or burial rights which may have been sold or contracted to be sold in 
such lands which are the subject of such sale shall be conveyed to and revested 
in the licensee prior to consummation of any such sale, conveyance or 
disposition. 

(c) Any licensee may convey and transfer to a municipality or county its real 
and personal property together with moneys deposited with the trustee; 
provided said municipality or county will accept responsibility for maintenance 
thereof and prior written approval of the Commission is first obtained. 

(d) The provisions of subsections (a) and (b) relating to a requirement for 
minimum acreage shall not apply to those cemeteries licensed by the Commis- 
sion on or before July 1, 1967, which own or control a total of less than 30 acres 
of land; provided that such cemeteries shall not dispose of any of such lands. A 
nongovernment lien or other interest in land acquired in violation of this 
section is void. (1975, c. 768, s. 1; 1991, c. 653, s. 8.) 

§ 65-70. Construction of mausoleums and belowground 
crypts; trust fund for receipts from sale of 
preconstruction crypts; compliance require- 
ments. 

(a) A cemetery company shall be required to start construction of that 
section of a mausoleum or bank of belowground crypts in which sales, contracts 
for sale, reservations for sales or agreements for sales are being made, within 
48 months after the date of the first such sale. The construction of such 
mausoleum section or bank of belowground crypts shall be completed within 
five years after the date of the first sale made; provided, however, extensions 
for completion, not to exceed one year, may be granted by the Commission for 
good reasons shown. 

(b) A cemetery company which plans to offer for sale space in a section of a 
mausoleum or bank of underground crypts prior to its construction shall 
establish a preconstruction trust account. The trust account shall be admin- 
istered and operated in the same manner as the merchandise trust account 
provided for in G.S. 65-66 and shall be exclusive of the merchandise trust 
account or such other trust accounts or funds that may be required by law. The 
personal representative of any purchaser of such space who dies before 
completion of construction shall be entitled to a refund of all moneys paid for 
such space including any income earned thereon. 
_ (c) Before a sale, contract for sale, reservation for sale or agreement for sale 
in the first mausoleum section or bank of underground crypts in each cemetery 
may be made the funds (one hundred twenty percent (120%) of construction 
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cost) to be deposited to the preconstruction trust account shall be computed as 
to said section or bank of crypts and such trust account payments must be 
made on or before the last day of the calendar month following receipt by the 
cemetery company or its agent of each payment. The trust account portion of 
each such payment shall be computed by dividing the cost of the project plus 
twenty percent (20%) of said cost, as computed by a licensed contractor, 
engineer or architect by the number of crypts in the section or bank of crypts 
to ascertain the cost per unit. The unit cost shall be divided by the contract 
sales price of each unit to obtain a percentage which shall be multiplied by the 
amount of each payment. The formula shall be computed as follows: 

Cost plus twenty percent (20%) divided by number of crypts = cost per unit 
Cost per unit divided by contract sales price = percentage 
Percentage x payment received = deposit required to preconstruction trust 

account. 
(d) The cemetery company shall be entitled to withdraw the funds from said 

preconstruction trust account only after the Commission has become satisfied 
that construction has been completed; provided, however, that during con- 
struction of the mausoleum or bank of belowground crypts the Commission 
may, in its discretion, authorize a specific percentage of the funds to be 
withdrawn when it appears that at least an equivalent percentage of construc- 
tion has been completed. 

(e) If a mausoleum section or bank of underground crypts is not completed 
within the time limits set out in this section the corporate trustee, if any, shall 
contract for and cause said project to be completed and paid therefor from the 
trust account funds deposited to the project’s account paying any balance, less 
cost and expenses, to the cemetery company. In the event there is no corporate 
trustee, the Commission shall appoint a committee to serve as trustees to 
contract for and cause said project to be completed and paid therefor from the 
trust account funds deposited to the project’s account paying any balance, less 
cost and expenses, to the cemetery company. 

(f) In lieu of the payments outlined hereunder to the preconstruction trust 
account the cemetery company may deliver to the Commission a good and 
sufficient completion or performance bond in an amount and by surety 
companies acceptable to the Commission. (1975, c. 768, s. 1; 1977, c. 686, ss. 16, 
$19 1920, O58, 8. 8.) 

§ 65-71. Penalties. 

(a) Except as provided in this subsection, a person violating any provisions 
of this Article, of any order or rule promulgated under this Article, or of any 
license issued by the Commission is guilty of a Class 1 misdemeanor. Each 
failure to deposit funds in a trust fund in accordance with this Article is a 
separate offense. A person who has failed to deposit funds in a trust fund in 
accordance with this Article and whose delinquent deposits equal or exceed 
twenty thousand dollars ($20,000) is guilty of a Class I felony. 

(b) The officers and directors or persons occupying similar status or per- 
forming similar functions of any cemetery company, cemetery sales organiza- 
tion, cemetery management organization or cemetery broker, as defined in this 
Chapter, failing to make required contributions to the care and maintenance 
trust fund and any other trust fund or escrow account shall be liable for any 
offense based on the failure and upon conviction for the offense shall be 
punished in the manner prescribed by law. (1943, c. 644, s. 14; 1967, c. 1009, 
s. 13; 1975, c. 768, s. 1; 1991, c. 653, s. 9; 1993, c. 539, ss. 501, 1281; 1994, Ex. 
Sess., c. 24, s. 14(c).) 
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§ 65-72. Burial without regard to race or color. 

(a) It shall be the public policy of the State that all cemetery companies or 
other legal entities conducting or maintaining public or private cemeteries 
shall sell to all applicants and bury all deceased human beings on equal terms 
without regard to race or color. Anything contrary hereto is void and of no legal 
effect. Bylaws, rules and regulations, contracts, deeds, etc., may permit 
designation of parts of cemeteries or burial grounds for the specific use of 
persons whose religious code required isolation. Any program offering free 
burial rights to veterans or any other person or group of persons shall not be 
conditioned by any requirement to purchase additional burial rights or 
merchandise. 

(b) Any cemetery company or other legal entity violating the provisions of 
this section shall be guilty of a Class 1 misdemeanor, and each violation of this 
section shall constitute a separate offense. (1975, c. 768, s. 1; 1993, c. 5389, s. 
502; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 65-73. Validation of certain deeds for cemetery lots exe- 
cuted by suspended corporations. 

Any deed for a cemetery lot or lots which was executed prior to January 1, 
1979, and which would have been valid if the charter of the grantor corporation 
had not been suspended at the time the deed was executed, is hereby validated. 
(1979, ¢, 2255.6: 1) 

ARTICLE 10. 

Access to and Maintenance of Private Graves and Abandoned 
Public Cemeteries. 

§ 65-74. Entering public or private property to maintain 
or visit a private grave or an abandoned public 
cemetery with consent. 

Any of the following persons, with the consent of the public or private 
landowner, may enter the property of another to discover, restore, maintain, or 
visit a private grave or abandoned public cemetery: 

(1) A descendant of the person whose remains are reasonably believed to 
be interred in the grave; 

(2) A descendant’s designee; or 
(3) Any other person who has a special personal interest in the grave or 

abandoned public cemetery. (1987, c. 686, s. 1; 1991, c. 36, s. 1.) 

§ 65-75. Entering public or private property to maintain 
or visit a private grave or an abandoned public 
cemetery without consent. 

(a) If the consent of the landowner cannot be obtained, any person listed in 
G.S. 65-74(1), (2), or (8) may commence a special proceeding by petitioning the 
clerk of superior court of the county in which the petitioner has reasonable 
grounds to believe the deceased is buried, or in the case of an abandoned public 
cemetery, in the county in which the abandoned public cemetery is located, for 
an order allowing the petitioner to enter the property to discover, restore, 
maintain, or visit the grave or abandoned public cemetery. The petition shall 
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be verified. The special proceeding shall be in accordance with the provisions 
of Articles 27A and 33 of Chapter 1 of the General Statutes. The clerk shall 
issue an order allowing the petitioner to enter the property if the clerk finds all 
of the following: 

(1) There are reasonable grounds to believe that the grave or abandoned 
public cemetery is located on the property or that it is reasonably 
necessary to enter or cross the landowner’s property to reach the 
grave or abandoned public cemetery. 

(2) The petitioner, or his designee, is a descendant of the deceased, or that 
the petitioner has a special interest in the grave or abandoned public 
cemetery. 

(3) The entry on the property would not unreasonably interfere with the 
enjoyment of the property by the landowner. 

(b) The clerk’s order may: 
(1) Specify the dates and the daylight hours that the petitioner may enter 

and remain on the property; 
(2) Grant to the petitioner the right to enter the landowner’s property 

periodically, as specified in the order, after the time needed for initial 
restoration of the grave or abandoned public cemetery; or 

(3) Specify a reasonable route from which the petitioner may not deviate 
in all entries and exits from the property. (1987, c. 686, s. 1; 1991, c. 
36, s. 1; 1999-216, s. 12.) 

Effect of Amendments. — Session Laws 
1999-216, s. 12, effective January 1, 2000, and 
applicable to all orders or judgments, subject to 
this act that are entered on or after that date, 
in subsection (a), substituted the first instance 

of “the petitioner” for “he” and substituted the 
second instance for “him” in the first sentence; 

substituted “The” for “This” and substituted 
“Articles 27A and” for “Article” in the third 
sentence; substituted “the clerk finds all of the 
following” for “he finds that” in the fourth 
sentence; deleted “and” following “cemetery” in 
subdivision (a)(2), and made minor punctuation 
changes in (a)(1) and (a)(2). 
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Chapter 66. 

Commerce and Business. 

Article 1. 

Regulation and Inspection. 

Sec. 
66-1. County commissioners to appoint inspec- 

tors. 

[Repealed.] 
Bond of inspector; fees. 
Falsely acting as inspector. 
Penalty for sale without inspection. 
Penalty on master receiving without in- 

spection. 

Who to pay inspectors’ fees; penalty for 
extortion. 

[Repealed.] 
Gas and electric light bills to show read- 

ing of meter. 
66-10. Failure of dealers of scrap, salvage, or 

surplus to keep record of pur- 
chases of certain items misde- 
meanor. 

66-11. Dealing in regulated metals property; 
violations of section Class 1 mis- 
demeanor. 

66-11.1. Transportation of copper. 

Article 2. 

Manufacture and Sale of Matches. 

66-12. 

66-2. 
66-3. 
66-4. 
66-5. 
66-6. 

66-7. 

66-8. 
66-9. 

Requirements for matches permitted to 
be sold. 

Packages to be marked. 
Storage and packing regulated. 
Shipping containers regulated. 
Violation of Article a misdemeanor. 

Article 3. 

Candy and Similar Products. 

66-17 through 66-22. [Repealed.] 

Article 4. 

Electrical Materials, Devices, Appliances 
and Equipment.. 

66-13. 
66-14. 
66-15. 
66-16. 

66-23. 
66-24. 
66-25. 
66-26. 

Sale of electrical goods regulated. 
Identification marks required. 
Acceptable listings as to safety of goods. 
Legal responsibility of proper installa- 

| tions unaffected. 
66-27. Violation made misdemeanor. 
66-27.01. Enforcement. 

Article 4A. 

Safety Features of Hot Water Heaters. 

66-27.1. Certain automatic hot water tanks or 

heaters to have approved relief 

Sec. 
valves; installation or sale of un- 

approved relief valves forbidden. 
66-27.1A. Water heater thermostat settings. 
66-27.2. Certain hot water supply storage tank 

or heater baffles, heat traps, etc., 
to be tested before installation or 
sale. 

66-27.3. Violation of Article made misde- 
meanor. 

66-27.4. Local regulation of hot water heater 
safety features. 

Article 4B. 

Safety Features of Trailers. 

66-27.5. House trailers to have two doors. 

66-27A. [Recodified.] 

Article 5. 

Sale of Phonograph Records or 
Electrical Transcriptions. 

66-28. Prohibition of rights to further restrict 
or to collect royalties on commer- 
cial use. 

Article 6. 

Sale of Nursery Stock. 

66-29. [Repealed.] 

Article 7. 

Tagging Secondhand Watches. 

66-30 through 66-34. [Repealed.] 

Article 8. 

Public Warehouses. 

66-35. Who may become public warehouse- 
men. 

Bond required. 
Person injured may sue on bond. 
When insurance required; storage re- 

ceipts. 
Books of account kept; open to inspec- 

tion. 
Unlawful disposition of property stored. 

Article 9. 

Collection of Accounts. 

66-41 through 66-49. [Recodified.] 

Article 9A. 

Private Detectives. 

66-36. 
66-37. 
66-38. 

66-39. 

66-40. 

66-49.1 through 66-49.8. [Repealed.] 

481 
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Article 9B. 

Motor Clubs and Associations. 

Sec. 
66-49.9 through 66-49.23. [Recodified.] 

Article 9C. 

Collection Agencies. 

66-49.24 through 66-49.50. [Recodified.] 

Article 10. 

Fair Trade. 

66-50 through 66-57. [Repealed.] 

Article 10A. 

Inventions Developed by Employee. 

66-57.1. Employee’s right to certain inven- 
tions. 

66-57.2. Employer’s rights. 

Article 11. 

Government in Business. 

66-58. Sale of merchandise or services by gov- 
ernmental units. 

Article 11A. 

Electronic Commerce in Government. 

66-58.1. Title; purpose. 
66-58.2. Definitions. 
66-58.3. Certification authority licensing. 
66-58.4. Use of electronic signatures. 
66-58.5. Validity of electronic signatures. 
66-58.6. Enforcement. 
66-58.7. Civil penalty. 
66-58.8. Criminal penalty. 
66-58.9. Exemptions. 
66-58.10. Rule making. 
66-58.11. Reciprocal agreements. 
66-58.12. Agencies may provide access to ser- 

vices through electronic and digi- 
tal transactions; fees authorized. 

66-58.13 through 66.58.19. [Reserved.] 

Article 11B. 

Electronic Access to State Services. 

66-58.20. Development and implementation of 
Webportals; public agency links. 

Article 12. 

Coupons for Products of Photography. 

66-59 through 66-64. [Repealed.] 

Article 13. 

Miscellaneous Provisions. 

66-65. Indemnity bonds required of agents, 
etc., to state maximum liability 
and period of liability. 

Sec. 
66-66. Manufacture or sale of antifreeze solu- 

tions compounded with inorganic 
salts or petroleum distillates pro- 
hibited. 

66-67. Disposition by laundries and dry clean- 
ing establishments of certain un- 
claimed clothing. 

66-67.1. Disposal by repair businesses of cer- 
tain unclaimed property. 

66-67.2. Persons who sell used goods on con- 
signment must keep certain 

records. 

66-67.3. Disposal of dies, molds, forms, and 

patterns. 

Article 14. 

Business under Assumed Name 

Regulated. 

66-68. Certificate to be filed; contents; exemp- 
tion of certain partnerships and 
limited liability companies en- 
gaged in rendering professional 
services; withdrawal or transfer of 

assumed name. 
66-69. Index of certificates kept by register of 

deeds. 
66-69.1. Copy of certificate prima facie evi- 

dence. 
66-70. [Repealed.] 
66-71. Violation of Article a misdemeanor; civil 

penalty. 

Article 15. 

Person Trading as “Company” or “Agent”. 

66-72. Person trading as “company” or “agent” 
to disclose real parties. 

Article 16. 

Unfair Trade Practices in Diamond 

Industry. 

66-73. 
66-74. 
66-75. 

Definitions. 
What constitutes unfair trade practice. 
Penalty for violation; each practice a 

separate offense. 

Article 17. 

Closing-Out Sales. 

66-76. 
66-77. 

Definitions. | 
License required; contents of applica 

tions; inventory required; fees; 

bond; extension of licenses; 
records; false statements. 

Additions to stock in contemplation of 
sale prohibited. 

Replenishment of stock prohibited. 
Continuation of sale or business beyond 

termination date. 

66-78. 

66-79. 
66-80. 
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Sec. 
66-81. Advertising or conducting sale contrary 

to Article; penalty. 
66-82. Sales excepted; liability for dissemina- 

tion of false advertisement. 
66-83. Restraining or enjoining illegal act. 
66-84. [Repealed.] 

Article 18. 

Labeling of Household Cleaners. 

66-85. Labeling cleaners containing volatile 
substances capable of producing 
toxic effects; definition. 

66-86. Penalty for selling product in violation 
of Article. 

66-87. Injunctions. 
66-88. Application of Article after enactment of 

federal legislation. 
66-89 through 66-93. [Reserved.] 

Article 19. 

Business Opportunity Sales. 

66-94. Definition. 
66-94.1. Responsible sellers exemption. 
66-95. Required disclosure statement. 
66-96. Bond or trust account required. 
66-97. Filing with Secretary of State. 
66-98. Prohibited acts. 
66-99. Contracts to be in writing; form; provi- 

sions. 
66-100.. Remedies. 
66-101 through 66-105. [Reserved.] 

Article 20. 

Loan Brokers. 

(Effective until July 1, 2002) Defini- 
tions. 

(Effective July 1, 2002) Definitions. 
Required disclosure statement. 
Bond or trust account required. 
Filing with Secretary of State. 
Contracts to be in writing. 

66-111. Remedies. 
66-112. Scope. 
66-113 through 66-117. [Reserved.]| 

Article 21. 

Prepaid Entertainment Contracts. 

66-118. 
66-119. 
66-120. 
66-121. 
66-122. 

66-106. 

66-106. 
66-107. 
66-108. 
66-109. 
66-110. 

Definitions. 
Contract requirements. 

Buyer’s rights. 
Buyer’s right to cancel. 
Rights and responsibilities after can- 

cellation. 
66-123. Prohibited practices. 
66-124. Bond or escrow account required. 
66-124.1. Record keeping; provision of records 

to the Attorney General. 
66-125. Remedies. 

Sec. 
66-126 through 66-130. [Reserved.] 

Article 22. 

Discount Buying Clubs. 

66-131. 
66-132. 
66-133. 
66-134. 
66-135. 

Definition. 
Contracts to be in writing. 
Customer’s right to cancel. 
Prohibited acts. 
Bond and trust account required. 

66-136. Remedies. 
66-137. Taxes. 
66-138 through 66-141. [Reserved.] 

Article 23. 

Rental Referral Agencies. 

66-142. 
66-143. 
66-144. 

Definition. 
Fees and deposits. 
Representations of availability. 

66-145. Bond or trust account required. 
66-146. Remedies. 
66-147 through 66-151. [Reserved.] 

Article 24. 

Trade Secrets Protection Act. 

66-152. 
66-153. 
66-154. 
66-155. 

Definitions. 
Action for misappropriation. 
Remedies. 
Burden of proof. 

66-156. Preservation of secrecy. 
66-157. Statute of limitations. 
66-158 through 66-162. [Reserved.] 

Article 25. 

Regulation of Precious Metal Businesses. 

66-163. 
66-164. 
66-165. 
66-166. 
66-167. 
66-168. 
66-169. 
66-170. 
66-171. 

Legislative finding. 
Definitions. 
Permits required. 
Exemption from permits. 
Perjury; punishment. 
Bond or trust account required. 
Records to be kept. 
Items not to be modified. 
Purchasing from juvenile. 

66-172. Penalties. 
66-173. Portable smelters prohibited. 
66-174 through 66-179. [Reserved.] 

Article 26. 

Farm Machinery Agreements. 

66-180. 
66-181. 
66-182. 
66-183. 
66-184. 
66-185. 

Definitions. 
Usage of trade. 
Notice of termination of agreements. 
Supplier’s duty to repurchase. 
Repurchase terms. 
Exceptions to repurchase requirement. 

66-186. Uniform commercial practice. 
66-187. Warranty obligations. 
66-187.1. Prohibited acts. 
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Sec. 
66-188. Failure to repurchase; civil remedy. 
66-189. [Reserved.] 

Article 27. 

Sales Representative Commissions. 

66-190. Definitions. 
66-191. Payment of commissions. 
66-192. Civil liability. 
66-193. Contracts void. 
66-194 through 66-199. [Reserved.] 

Article 28. 

Rental Car Advertising and Sales 
Practices. 

66-200. 
66-201. 
66-202. 
66-203. 
66-204. 
66-205. 
66-206. 
66-207. 

Scope. 
Definitions. 
Rental car advertising. 
Prohibited charges. 
Permitted charges. 
Agent licenses required. 
Effects of violations. 
Rental car companies assist in publi- 

cizing law. 
[Reserved.] 

Article 29. 

Invention Development Services. 

66-209. 
66-210. 
66-211. 
66-212. 
66-213. 
66-214. 

66-208. 

Definitions. 
Disclosures made prior to contract. 
Standard provisions for cover notice. 
Contracting requirements. 
Mandatory contract terms. 
Financial requirements. 

66-215. Remedies. 
66-216. Enforcement. 
66-217 through 66-219. [Reserved.] 

Article 30. 

Credit Repair Services Act. 

66-220. 
66-221. 
66-222. 
66-223. 
66-224. 

Short title and purpose. 
Definitions. 
Bond or trust account required. 
Prohibited acts. 
Contractual requirements. 

66-225. Violations. 
66-226. Scope. 
66-227 through 66-229. [Reserved.] 

Article 31. 

Membership Camping Act. 

Title. 
Applicability. 
Definitions. 
Administration; unlawful offer or exe- 

cution of membership camping 
contract. 

Registration of membership camping 
operator. 

66-230. 
66-231. 
66-232. 
66-233. 

66-234. 

Sec. 
66-235. 

66-236. 
66-237. 
66-238. 

Time of effect of registration. 

Registration fees. 
Registration of salespersons. 
Membership camping operator’s dis- 

closure statement. 
Contract terms. 
Cancellation. 
Escrow account. 

Advertising, solicitations. 
Provision of records to the Secretary of 

State. 
Limitation on duration of contract 

term. 

Prohibited practices. 
66-246. Nondisturbance provisions. 
66-247. Remedies. 
66-248, 66-249. [Reserved.] 

66-239. 
66-240. 
66-241. 
66-242. 
66-243. 

66-244. 

66-245. 

Article 32. 

Peddlers, Itinerant Merchants, and 

Specialty Markets. 

66-250. Definitions. 
66-251. Itinerant merchant and peddler must 

have permission of property 
owner. 

66-252. Display and possession of certificate of 
registration. 

66-253. Display of identification upon request. 
66-254. 
66-255. 
66-256. 
66-257. 
66-258. 
66-259. 

Records of source of new merchandise. 
Specialty market registration list. 
Exemptions from Article. 
Misdemeanor violations. 
Local regulation not affected. 
[Reserved.] 

Article 33. 

Telephonic Seller Registration and Bond 
Requirement. 

66-260. 
66-261. 
66-262. 
66-263. 
66-264. 

Definitions. 
Registration of telephonic sellers. 
Filing information. 
Bond requirement; prizes and gifts. 
Calls made to minors. 

66-265. Offers of gifts or prizes. 
66-266. Penalties. 
66-267 through 66-269. [Reserved.] 

Article 34. 

Certificates of Authentication. 

66-270. Authority of Secretary of State to au- 
thenticate documents. 

Definitions. 

Certificate of authentication. 

Prerequisites for authentication. 
Limitations on authentication. 

Other methods of authentication no 

precluded. 
66-276 through 66-279. [Reserved.] 

66-271. 
66-272. 
66-273. 
66-274. 
66-275. 
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Article 35. 

Agreements Between North Carolina and 
Foreign Governments. 

Sec. 
66-280. Agreements between North Carolina 

and foreign governments to be 
filed. 

66-281 through 66-284. [Reserved.] 

Article 36. 

Truthful Advertisements of Costs of 
Servicing or Repairing Private 

Passenger Vehicles. 

66-285. Advertisements of servicing or repair- 
ing private passenger vehicles. 

66-286 through 66-289. [Reserved.] 

Article 37. 

Tobacco Reserve Fund. 

66-290. Definitions. 
66-291. Requirements. 
66-292 through 66-294. [Reserved.] 

Article 38. 

Year 2000 Liability and Damages. 

66-295. (Expires December 31, 2004) Purpose. 
66-296. (Expires December 31, 2004) Defini- 

tions. 
66-297. (Expires December 31, 2004) Liability 

and damages limited. 
66-298. (Expires December 31, 

Prelitigation mediation. 
66-299 through 66-304. [Reserved.] 

Article 39. 

Self-Service Storage Rental Contracts. 

2004) 

66-305. Contract requirements. 
66-306. Late fees. 

ART. 1. REGULATION AND INSPECTION 866-3 

Sec. 
66-307. Violations. 

66-308 through 66-310. [Reserved.] 

Article 40. 

Uniform Electronic Transactions Act. 

66-311. 

66-312. 

66-313. 

66-314. 

66-315. 

Short title. 

Definitions. 

Scope. 

Prospective application. 

Use of electronic records and electronic 
signatures; variation by agree- 
ment. 

Construction and application. 

Legal recognition of electronic records, 
electronic signatures, and elec- 
tronic contracts. 

Provision of information in writing; 
presentation of records. 

Attribution and effect of electronic 
record and electronic signature. 

Effect of change or error. 

Notarization and acknowledgment. 

Retention of electronic records; origi- 
nals. 

Admissibility in evidence. 

Automated transaction. 

Time and place of sending and receipt. 

Transferable records. 

Consumer transactions; alternative 

procedures for use or acceptance 
of electronic records or electronic 
signatures. 

Procedures consistent with federal 
law. 

Choice of law in computer information 
agreement. 

Severability clause. 

66-316. 

66-317. 

66-318. 

66-319. 

66-320. 

66-321. 

66-322. 

66-323. 

66-324. 

66-325. 

66-326. 

66-327. 

66-328. 

66-329. 

66-330. 

ARTICLE 1. 

Regulation and Inspection. 

§ 66-1. County commissioners to appoint inspectors. 

The board of county commissioners may appoint for their county or any 
township thereof inspectors for any article of commerce the inspection of which 
is not otherwise provided for by law, who shall hold office for the term of five 
years after their employment. (Rev., ss. 4637, 4669; C.S., s. 5068.) — 

§ 66-2: Repealed by Session Laws 1973, c. 108, s. 22. 

§ 66-3. Bond of inspector; fees. 

The said inspector shall enter into bond in the sum of five hundred dollars 
($500.00), payable to the State of North Carolina, conditioned for the faithful 
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performance of the duties of his office, which bond the board shall take; and he 
shall be entitled to such fees as may be prescribed by the board. (1848, c. 43, 
s. 3; R.C., c. 60, s. 76; Code, s. 3053; Rev., s. 4671; C.S., s. 5071.) 

§ 66-4. Falsely acting as inspector. 

If any person, who is not a legal or sworn inspector of lumber or other 
articles, presume to act as such, he shall forfeit and pay one hundred dollars 
($100.00), and be guilty of a Class 1 misdemeanor. (1824, c. 1254, s. 3; R.C., c. 
60, s. 69; Code, s. 3046; Rev., s. 3580; C.S., s. 5072; 1993, c. 539, s. 503; 1994, 
bx) "Sess.) c.e246 sia ep) | 

§ 66-5. Penalty for sale without inspection. 

If any person shall sell any article of forage or provision, of which inspection 
is required in accordance with this Article, without the same having been 
inspected as required, he shall, for every offense, forfeit and pay one hundred 
dollars ($100.00). 2 

The clear proceeds of penalties provided for in this section shall be remitted 
to the Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 
(1850. c.-74,-s.2:'h.C.,. c, 60, s.. 77; Code, 's. 3054> Rev., Ss? 4672; Co. ous 
1998-215, s. 40.) 

§ 66-6. Penalty on master receiving without inspection. © 

No master or commander of any vessel shall take on board any cask or barrel 
or other commodity, liable to inspection as aforesaid, without its being 
inspected and branded as required, under the penalty of two hundred dollars 
($200.00) for each offense. 

The clear proceeds of penalties provided for in this section shall be remitted 
to the Civil Penalty and Forfeiture Fund in accordance with G.S. 115C-457.2. 
(1784, c. 206, s. 6; R.C., c. 60, s. 59; Code, ss. 3036, 3037; Rev., ss. 4657, 4658; 
C.S8., s. 5074; 1998-215, s,.41.) 

Local Modification. — Town of New Bern: 

C.S.,§ 5074. 

§ 66-7. Who to pay inspectors’ fees; penalty for extortion. 

The fees of inspectors shall be paid by the purchaser or exporter of the 
articles inspected, and if any inspector shall receive any greater fees than are 
by law allowed, he shall forfeit and pay ten dollars ($10.00) for every offense to 
any person suing for the same. (1824, c. 1254, ss. 1, 2; R.C., c. 60, s. 79; Code, 
s. 3055; Rev., s. 4673; C.S., s. 5075.) 

§ 66-8: Repealed by Session Laws 1995, c. 379, s. 18.3. 

§ 66-9. Gas and electric light bills to show reading of 
meter. 

It shall be the duty of all gas companies and electric light companies selling 
gas and electricity to the public to show, among other things, on all statements 
or bills rendered to consumers, the reading of the meter at the end of the 
preceding month, and the reading of the meter at the end of the current month, 
and the amount of electricity, in kilowatt hours, and of gas, in feet, consumed 
for the current month; provided, however, that nothing herein contained shall 
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be construed to prohibit any gas or electric company from adopting any method 
of and times of reading meters and rendering bills that may be approved by the 
North Carolina Utilities Commission. 
Any gas or electric light company failing to render bills or statements, as 

provided for in this section, shall be subject to a penalty of ten dollars ($10.00) 
for each violation of this section or failure to render such statements, 
recoverable in the district court by any person suing for the same; but this 
section shall not apply to bills and accounts rendered customers on flat rate 
Pontracts: (1915,¢?259; C.S;,'s/ 5082; 1959; c. 987; 1973 ¢ 108)-s. 23:) 

§ 66-10. Failure of dealers of scrap, salvage, or surplus to 
keep record of purchases of certain items mis- 
demeanor. 

(a) Every person, firm, or corporation buying rubber or leather, rubber belts, 
and belting, as scrap, salvage, or surplus shall keep a register containing a true 
and accurate record of each purchase, including the description of the article 
purchased, the name from whom purchased, the amount paid for the article 
purchased, the date of the purchase, and any and all marks or brands upon the 
rubber or leather, rubber belts, and belting. This register and the rubber, 
leather, rubber belts, and belting purchased shall be at all times open to the 
inspection of the public. A failure to comply with these requirements or the 
making of a false entry concerning the rubber or leather, rubber belts, or 
belting shall constitute a Class 1 misdemeanor. 

(b) Every person, firm, or corporation engaged in the business of buying or 
dealing in scrap, salvage, or surplus, including glass, waste paper, burlap, 
cloth, cordage, rubber, leather, or belting of every kind, in addition to the above 
requirements under subsection (a) of this section, shall make and keep a record 
of the name and address of the person from whom this scrap, salvage, or 
surplus is purchased and the license number, if any, and if there is no license, 
a description of the vehicle in which this scrap, salvage, or surplus is delivered. 
Any person, firm, or corporation which fails to comply with the requirements 
of this subsection shall be guilty of a Class 3 misdemeanor and upon conviction 
shall only be fined not in excess of fifty dollars ($50.00) in the discretion of the 
Poor ero erc. 40; © .5.,.8. 5090?'1957, c. 791; 1993, c. 295, s.: 12 1993505539: s- 
504; 1994, Ex. Sess., c. 24, s. 14(c).) 

Local Modification. — Anson: C.S.,§ 5090; Perquimans: 1953, c. 1154; Randolph, Robeson: 
Beaufort, Bertie: 1953, c. 1154; Caldwell, C.S., § 5090; Stanly: 1939, c. 154; Washington: 

Davidson: C.S., § 5090; Harnett, Martin, 1953, c. 1154. 

§ 66-11. Dealing in regulated metals property; violations 
of section Class 1 misdemeanor. 

(a) Definitions. — As used in this section: 
(1) “Law enforcement officer” means any duly constituted law enforce- 

ment officer of the State or of any municipality or county. 
(2) “Regulated metals property” means all ferrous and nonferrous metals. 
(3) “Secondary metals recycler” means any person, firm, or corporation in 

the State: 
a. That, from a fixed location or otherwise, is predominately engaged 

in the business of gathering or obtaining ferrous or nonferrous 
metals that have served their original economic purpose or is in 
the business of performing the manufacturing process by which 
ferrous metals or nonferrous metals are converted into raw 
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material products consisting of prepared grades and having an 
existing or potential economic value; or 

b. That has facilities for performing the manufacturing process by 
which ferrous metals or nonferrous metals are converted into raw 
material products consisting of prepared grades and having an 
existing or potential economic value, by methods including, but 
not limited to, the processing, sorting, cutting, classifying, clean- 
ing, baling, wrapping, shredding, shearing, or changing the 
physical form or chemical content of the metals, but not including 
the exclusive use of hand tools. 

(4) “Fixed location” means any site occupied by a secondary metals 
recycler as the owner of the site or as a lessee of the site under a lease 
or other rental agreement providing for occupation of the site by the 
secondary metals recycler for a total duration of not less than 364 
days. 

(b) Records Required. — 
(1) A secondary metals recycler shall maintain a record of all purchase 

transactions in which the secondary metals recycler purchases regu- 
lated metals property. | 

(2) The following information shall be maintained for transactions in 
which a secondary metals recycler purchases regulated metals prop- 
erty: | 
a. The name and address of the secondary metals recycler. 
b. The name, initials, or other identification of the individual enter- 

ing the information. 
c. The date of the transaction. 
d. The weight of the regulated metals property purchased. 
e. The description made in accordance with the custom of the trade of 

the type of regulated metals property purchased. 
f. The amount of consideration given for the regulated metals prop- 

erty. 
g. The name and address of the vendor of the regulated metals 

property. 
. The drivers license number or identification card number issued by 

the Division of Motor Vehicles of the person delivering the 
regulated metals property to the secondary metals recycler, or, if 
the person delivering the regulated metals property does not have 
a drivers license or an identification card issued by the Division of 
Motor Vehicles, a signed written statement that the delivery 
person does not have a drivers license or an identification card 
issued by the Division of Motor Vehicles. 

(3) Asecondary metals recycler shall keep and maintain the information 
required under this subsection for not less than two years from the 
date of the purchase of the regulated metals property. 

(c) Inspection of Regulated Metals Property and Records. — During the 
usual and customary business hours of a secondary metals recycler, a law 
enforcement officer shall have the right to inspect either of the following: 

(1) Any and all purchased regulated metals property in the possession of 
the secondary metals recycler. 

(2) Any and all records required to be maintained under subsection (b) of 
this section. 

(d) Cash Transactions. — No secondary metals recycler shall purchase 
Ree ae metals property for cash consideration from other than a fixed 
ocation. 

(e) Right to Restitution. — The court may order a defendant to make 
restitution to the secondary metals recycler for any damage or loss caused by 
the defendant arising out of an offense committed by the defendant. 
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_ (f) Violations. — Any person violating any of the provisions of this section 
shall be guilty of a Class 1 misdemeanor. 

(g) Exemptions. — This section shall not apply to purchases of regulated 
metals property from a manufacturing, industrial, or other commercial vendor 
that generates or sells regulated metals property in the ordinary course of its 
business. 

(h) Preemption. — A county or municipality shall not enact any local law, 
ordinance, or regulation regulating secondary metals recyclers or regulated 
metals property that conflicts with this section, and this law preempts all 
existing laws, ordinances, or regulations. (1907, c. 464; 1909, c. 855, s. 1; C.S., 
s25091°71967,1c..792; 1971, c. 1231, s. 1; 1975, :c. 182; s: 2; 1993;:c. 295: s..2: c. 
539, s. 505; 1994, Ex. Sess., c. 14, s. 40; c. 24, s. 14(c).) 

§ 66-11.1. Transportation of copper. 

It shall be unlawful for any person to transport or have in his possession on 
highways of this State, in any vehicle other than a vehicle used in the ordinary 
course of business for the purpose of transporting such copper, an amount of 
such copper of an aggregate weight of more than 25 pounds, unless such person 
shall have in his possession 

(1) A bill of sale pertaining to such copper signed by (i) a holder of a sales 
and use tax registration number from the North Carolina Department 
of Revenue; or (ii) an authorized wholesaler engaged in the sale of 
such copper; or (iii) a registered dealer in scrap metals; or (iv) a seller 
of antiques or objects of art; or 

(2) In the event the person from whom such copper was purchased was 
other than one of the above enumerated persons or firms, a certificate 
of origin signed by the sheriff, or his designated representative, of the 
county in which the purchase was made. 

Such bill of sale or certificate of origin shall clearly identify the material to 
which it applies and show thereon the name and address of the seller, license 
plate of the vehicle in which such material is delivered to the purchaser, 
identified by license number, year and state of issue, the name and address of 
the purchaser, the date of sale, and the type and amount of such copper 
purchased. 
Any person violating the provisions of this section shall be deemed guilty of 

a Class 2 misdemeanor. (1975, c. 182, s. 1; 1993, c. 539, s. 506; 1994, Ex. Sess., 
¢. 24;.8.-14(c)!) 

ARTICLE 2. 

Manufacture and Sale of Matches. 

§ 66-12. Requirements for matches permitted to be sold. 

No person, association, or corporation shall manufacture, store, offer for 
sale, sell or otherwise dispose of or distribute white phosphorous, single- 
dipped, strike-anywhere matches of the type popularly known as “parlor 
matches”; nor manufacture, store, sell, offer for sale, or otherwise dispose of, or 
distribute, white phosphorous, double-dipped, strike-anywhere matches or any 
other type of double-dipped matches, unless the bulb or first dip of such match 
is composed of a so-called safety or inert composition, nonignitible as an 
abrasive surface; nor manufacture, store, sell, or offer for sale, or otherwise 
dispose of or distribute matches which when packed in a carton of 500 
approximate capacity and placed in an oven maintained at a constant 
temperature of 200 degrees F., will ignite in eight hours; nor manufacture, 
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store, offer for sale, sell or otherwise dispose of, or distribute, blazer, or 
so-called wind matches, whether of the so-called safety or strike-anywhere 
type. (1915,c2d 09:%s12> GiGi. sab lls») 

§ 66-13. Packages to be marked. 

No person, association, or corporation shall offer for sale, sell or otherwise 
dispose of, or distribute, any matches, unless the package or container in which 
such matches are packed bears, plainly marked on the outside thereof, the 
name of the manufacturer and the brand or trademark under which the 
matches are sold, disposed of, or distributed. (1915, c. 109, s. 12, II; C.S., s. 
5114.) 

§ 66-14. Storage and packing regulated. 

No more than one case of each brand of matches of any type or manufacture 
shall be opened at any one time in the retail store where matches are sold or 
otherwise disposed of; nor shall loose boxes or paper-wrapped packages of 
matches be kept on shelves or stored in such retail stores at a height exceeding 
five feet from the floor; all matches when stored in warehouses must be kept 
only in properly secured cases, and not piled to a height exceeding 10 feet from 
the floor; nor be stored within a horizontal distance of 10 feet from any boiler, 
furnace, stove, or other like heating apparatus; nor within a horizontal 
distance of 25 feet from any explosive material kept or stored on the same floor. 
All matches shall be packed in boxes or suitable packages, containing not more 
than 700 matches in any one box or package: Provided, however, that when 
more than 300 matches are packed in any one box or package the said matches 
shall be arranged in two nearly equal portions, the heads of the matches in the 
two portions shall be placed in opposite directions, and all boxes containing 350 
or more matches shall have placed over the matches a center-holding or 
protecting strip, made of chip board, not less than one and one-quarter inches 
wide; said strip shall be flanged down to hold the matches in position when the 
ee sais into the shuck or withdrawn from it. (1915, c. 109, s. 12, IT; C:S., 
S. D. 

§ 66-15. Shipping containers regulated. 

All match boxes or packages shall be packed in strong shipping containers or 
cases; maximum number of match boxes or packages contained in any one 
shipping container or case shall not exceed the following number: 

Nominal Number 
Number of Boxes of Matches per Box 

1/2 gross 700 
1 gross 500 
2 gross 400 
3 gross 300 
5 gross 200 

12 gross 100 
20 gross over 50 and under 100 
25 gross under 50 

No shipping container or case constructed of fiber board, corrugated fiber 
board, or wood, nailed or wirebound, shall exceed a weight, including its 
contents, of 75 pounds; and no lock-cornered wooden case containing matches 
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shall have a weight, including its contents, exceeding 85 pounds; nor shall any 
other article or commodity be packed with matches in any such container or 
case; and all such containers and cases in which matches are packed shall have 
plainly marked on the outside of the container or case the words “Strike- 
pecuutere Matches” or “Strike-on-the-Box Matches.” (1915, c. 109, s. 12, III; 
sev, ; 

§ 66-16. Violation of Article a misdemeanor. 

Any person, association, or corporation violating any of the provisions of this 
Article shall be guilty of a Class 3 misdemeanor and shall only be fined for the 
first offense not less than five dollars ($5.00) nor more than twenty-five dollars 
($25.00), and for each subsequent violation not less than twenty-five dollars 
($25.00). (1915, c. 109, s. 12, IV; C.S., s. 5117; 1993, c. 539, s. 507; 1994, Ex. 
Sess., c. 24, s. 14(c).) 

ARTICLE 3. 

Candy and Similar Products. 

§§ 66-17 through 66-22: Repealed by Session Laws 1998-98, s. 37. 

ARTICLE 4. 

Electrical Materials, Devices, Appliances and Equipment. 

§ 66-23. Sale of electrical goods regulated. 

Every person, firm or corporation before selling, offering for sale, assigning, 
or disposing of by gift as premiums or in any similar manner any electrical 
material, devices, appliances or equipment shall first determine if such 
electrical materials, devices, appliances and equipment comply with the 
provision of this Article. (1933, c. 555, s. 1; 1989, c. 681, s. 1.) 

OPINIONS OF ATTORNEY GENERAL 

Electrical Equipment Purchasers. —- General to The Honorable Constance K. Wilson 
This section does not apply to purchasers of Representative 57th District, 1998 N.C.A.G. 57 
electrical equipment. See opinion of Attorney (12/22/98). 

§ 66-24. Identification marks required. 

All electrical materials, devices, appliances and equipment shall have the 
maker’s name, trademark, or other identification symbol placed thereon, 
together with such other markings giving voltage, current, wattage, or other 
appropriate ratings as may be necessary to determine the character of the 
material, device, appliance or equipment and the use for which it is intended; 
and it shall be unlawful for any person, firm or corporation to remove, alter, 
change or deface the maker’s name, trademark or other identification symbol. 
(1933, c: 555, s. 2; 1989, c. 681, s. 1.) 

§ 66-25. Acceptable listings as to safety of goods. 

All electrical materials, devices, appliances, and equipment shall be evalu- 
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ated for safety and suitability for intended use. This evaluation shall be 
conducted in accordance with nationally recognized standards and shall be 
conducted by a qualified testing laboratory. The Commissioner of Insurance, 
through the Engineering Division of the Department of Insurance, shall 
implement the procedures necessary to approve suitable national standards 
and to approve suitable qualified testing laboratories. The Commissioner may 
assign his authority to implement the procedures for specific materials, 
devices, appliances, or equipment to other agencies or bodies when they would 
be uniquely qualified to implement those procedures. 

In the event that the Commissioner determines that electrical materials, 
devices, appliances, or equipment in question cannot be adequately evaluated 
through the use of approved national standards or by approved qualified 
testing laboratories, the Engineering Division of the Department of Insurance 
shall specify any alternative evaluations which safety requires. 

The Engineering Division of the Department of Insurance shall keep in file, 
where practical, copies of all approved national standards and resumes of 
approved qualified testing laboratories. (1933, c. 555, s. 3; 1989, c. 681, s. 1.) 

§ 66-26. Legal responsibility of proper installations unaf- 
fected. 

This Article shall not construed to relieve from or to lessen the responsibility 
or lability of any party owning, operating, controlling or installing any 
electrical materials, devices, appliances or equipment for damages to persons 
or property caused by any defect therein, nor shall the electrical inspector, the 
Commissioner, or agents of the Commissioner be held as assuming any such 
liability by reason of the approval of any material, device, appliance or 
equipment authorized herein. (1938, c. 555, s. 4; 1989, c. 681, s. 1.) 

§ 66-27. Violation made misdemeanor. 

Any person, firm or corporation who shall violate any of the provisions of this 
Article shall be guilty of a Class 2 misdemeanor. (1933, c. 555, s. 5; 1989, c. 681, 
s. 1; 1993, c. 539, s. 509; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 66-27.01. Enforcement. 

The Commissioner or his designee or the electrical inspector of any State or 
local governing agency may initiate any appropriate action or proceedings to 
prevent, restrain, or correct any violation of this Article. The Commissioner or 
his designee, upon showing proper credentials and in discharge of his duties 
pursuant to this Article may, at reasonable times and without advance notice, 
enter and inspect any facility within the State in which there is reasonable 
cause to suspect that electrical materials, devices, appliances, or equipment 
not in conformance with the requirements of this Article are being sold, offered 
for sale, assigned, or disposed of by gift, as premiums, or in any other similar 
manner. (1989, c. 681, s. 1; 1997-456, s. 27.) 

Editor’s Note. — Former 66-27A was_ parts of sections having a number or letter 
recodified as this section pursuant toS.L.1997- designation that is incompatible with the Gen- 
456, s. 27 which authorized the Revisor of eral Assembly’s computer database. 
Statutes to renumber or reletter sections and 
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ARTICLE 4A. 

Safety Features of Hot Water Heaters. 

§ 66-27.1. Certain automatic hot water tanks or heaters to 
have approved relief valves; installation or 
sale of unapproved relief valves forbidden. 

(a) No individual, firm, corporation or business shall install, sell or offer for 
sale any automatic hot water tank or heater of 120-gallon capacity or less 
which does not have installed thereon by the manufacturer of such tank or 
heater an American Society of Mechanical Engineers and National Board of 
Boiler and Pressure Vessel Inspectors approved type pressure-temperature 
relief valve set at or below the safe working pressure of the tank as indicated, 
and so labeled by the manufacturer’s identification stamped or cast upon the 
tank or heater or upon a plate secured to it. 

(b) No individual, firm, corporation or business shall install, sell, or offer for 
sale any relief valve, whether it be pressure type, temperature type or 
pressure-temperature type, which does not carry the stamp of approval of the 
American Society of Mechanical Engineers and the National Board of Boiler 
and Pressure Vessel Inspectors. (1965, c. 860, s. 1; 1967, c. 453.) 

§ 66-27.1A. Water heater thermostat settings. 

(a) The thermostat of any new residential water heater offered for sale or 
lease for use in a single-family or multifamily dwelling in the State shall be 
preset by the manufacturer or installer no higher than approximately 120 
degrees Fahrenheit (or 49 degrees Celsius). A water heater reservoir temper- 
ature may be set higher if it is supplying space heaters that require higher 
temperatures. For purposes of this section, a water heater shall mean the 
primary source of hot water for any single-family or multifamily residential 
dwelling including, but not limited to any solar or other hot water heating 
systems. 

(b) Nothing in this section shall prohibit the occupant of a single-family or 
multiunit residential dwelling with an individual water heater from resetting 
or having reset the thermostat on the water heater. Any such resetting shall 
relieve the manufacturer or installer of the water heater and, in the case of a 
residential dwelling that is leased or rented, also the unit’s owner, from 
liability for damages attributed to the resetting. 

(c) A warning tag or sticker shall be placed on or near the operating 
thermostat control of any residential water heater. This tag or sticker shall 
state that the thermostat settings above the preset temperature may cause 
severe burns. This tag or sticker may carry such other appropriate warnings as 
may be agreed upon by manufacturers, installers, and other interested parties. 
M1991, c. 190,'s: 1.) 

§ 66-27.2. Certain hot water supply storage tank or heater 
baffles, heat traps, etc., to be tested before 
installation or sale. 

(a) No individual, firm, corporation or business shall install, sell or offer for 
sale any hot water supply storage tanks or heaters of 120-gallon capacity or 
less which utilize dip tubes, supply and hot water nipples, supply water baffles 
or heat traps that have not been tested to withstand a temperature of 400 
degrees Fahrenheit without deteriorating in any manner, and such tank or 
heater so labeled by the manufacturer. 
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(b) No individual, firm, corporation or business shall install, sell, or offer for 
sale any water baffles or heat traps, which are not constructed and tested to 
withstand a temperature of 400 degrees Fahrenheit without deterioration in 
any manner and such baffles or heat traps to be so labeled by the manufac- | 
turer. (1965, c. 860, s. 2.) 

§ 66-27.3. Violation of Article made misdemeanor. 

Violation of any provision of this Article is hereby made a Class 1 misde- 
meanor. (1965, c. 860, s. 3; 1993, c. 539, s. 510; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 66-27.4. Local regulation of hot water heater safety fea- 
tures. 

Nothing in this Article shall be interpreted as relieving any individual, firm, 
corporation or business from complying with additional protective regulations 
relating to the safety features of hot water heaters as may be prescribed by 
local law, county or municipal charter or ordinance; provided, however, that no 
local law, county or municipal charter or ordinance shall fix or govern the 
temperature or pressure settings of a pressure-temperature relief valve on an 
automatic hot water tank or heater covered by this Article if there is installed 
on such tank or heater a pressure-temperature relief valve having settings in 
compliance with the North Carolina Building Code. (1965, c. 860, s. 4.) 

ARTICLE 4B. 

Safety Features of Trailers. 

§ 66-27.5. House trailers to have two doors. 

(a) In order to provide greater protection from the dangers of fire, every new 
house trailer having a body length exceeding 32 feet and manufactured or 
assembled after January 1, 1970, and sold in this State shall, if such house 
trailer is to be used as a residence or dwelling within this State, be equipped 
with at least two doors. These doors shall be located in the vicinity of the front 
and rear rooms of the house trailer. Provided, however, this section shall not 
apply: to any (i) travel trailer which is factory equipped for the road and 
designed to be used as a dwelling for travel, recreational or vacation use, if 
such travel trailer does not exceed 32 feet in length; (ii) to any house trailer of 
any length sold in North Carolina for use in a state other than North Carolina. 

(b) It shall be unlawful for any dealer to sell in this State any house trailer 
manufactured or assembled after January 1, 1970, having a body length 
exceeding 32 feet which does not conform to the specifications set forth in 
subsection (a). Any dealer who violates this section shall be guilty of a Class 3 
misdemeanor. (1969, c. 463; 19938, c. 539, s. 511; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 66-27A: Recodified as 66-27.01 by Session Laws 1997-456, s. 27. 

ARTICLE 5. 

Sale of Phonograph Records or Electrical Transcriptions. 

§ 66-28. Prohibition of rights to further restrict or to 
collect royalties on commercial use. 

When any phonograph record or electrical transcription, upon which musical 
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performances are embodied, is sold in commerce for use within this State, all 
asserted common-law rights to further restrict or to collect royalties on the 
commercial use made of such recorded performances by any person is hereby 
abrogated and expressly repealed. When such article or chattel has been sold 
in commerce, any asserted intangible rights shall be deemed to have passed to 
the purchaser upon the purchase of the chattel itself, and the right to further 
restrict the use made of phonograph records or electrical transcriptions, whose 
sole value is in their use, is hereby forbidden and abrogated. 

Nothing in this section shall be deemed to deny the rights granted any 
person by the United States copyright laws. The sole intendment of this 
enactment is to abolish any common-law rights attaching to phonograph 
records and electrical transcriptions, whose sole value is in their use, and to 
forbid further restrictions of the collection of subsequent fees and royalties on 
phonograph records and electrical transcriptions by performers who were paid 
for the initial performance at the recording thereof. (1939, c. 113.) 

Legal Periodicals. — For article on anti- Carolina, with federal law compared, see 50 
trust and unfair trade practice law in North IN Gale ev 09, (1972); 

CASE NOTES 

The effect of this section was to eliminate 
any common-law right to restrict the use of a 
recording sold for use in this State. Liberty/UA, 
Inc. v. Eastern Tape Corp., 11 N.C. App. 20, 180 
S.E.2d 414, cert. denied, 278 N.C. 702, 181 
S.E.2d 600 (1971). 

“Use,” as employed in this section, means the 

use for which a recording is intended; i.e., the 
playing of the recording. Thus, under this sec- 
tion, any record sold in commerce for use in this 
State may be played privately, publicly, and 
commercially without restriction. It does not 
follow that the performance contained on the 

and the rerecording sold in competition with 
the original producer. Liberty/UA, Inc. v. East- 
ern Tape Corp., 11 N.C. App. 20, 180 S.E.2d 
414, cert. denied, 278 N.C. 702, 181 S.E.2d 600 

(1971). 
Copying Sound Recordings. — In North 

Carolina the conduct and techniques employed 
to copy and appropriate sound recordings are 
not justified either under this section or by the 
fact that such recordings are in the public 
domain. United Artists Records, Inc. v. Eastern 
Tape Corp., 19 N.C. App. 207, 198 S.E.2d 452 

(1973). 
record can be rerecorded onto another record 

ARTICLE 6. 

Sale of Nursery Stock. 

§ 66-29: Repealed by Session Laws 1973, c. 918. 

ARTICLE 7. 

Tagging Secondhand Watches. 

§§ 66-30 through 66-34: Repealed by Session Laws 1995, c. 379, s. 18.4. 
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ARTICLE 8. 

Public Warehouses. 

§ 66-35. Who may become public warehousemen. 

Any person or any corporation organized under the laws of this State whose 
charter authorizes it to engage in the business of a warehouseman may become 
a public warehouseman and authorized to keep and maintain. public ware- 
houses for the storage of cotton, goods, wares, and other merchandise as. 
hereinafter prescribed upon giving the bond hereinafter required. (1901, c. 
678; Rev., s. 3029; 1919, c. 212; C.S., s. 5118.) 

CASE NOTES 

Cited in Champion Shoe Mach. Co. v. Sell- 
ers, 197 N.C..30, 147. S.E. 674 (1929). 

§ 66-36. Bond required. 

Every person or every corporation organized under G.S. 66-35, to become a 
public warehouseman, except such as shall have a capital stock of not less than 
five thousand dollars ($5,000), shall give bond in a reliable bonding or surety 
company, or an individual bond with sufficient sureties, payable to the State of 
North Carolina, in an amount not less than ten thousand dollars ($10,000), to 
be approved, filed with and recorded by the clerk of the superior court of the 
county in which the warehouse is located, for the faithful performance of the 
duties of a public warehouseman; but if such person or corporation has a 
capital stock of not less than five thousand dollars ($5,000), then it shall not be 
required to give the bond mentioned in this section. (1901, c. 678, s. 2; 1905, c. 
540; Rev., s. 3030; 1908, c. 56; 1919, c. 212; C.S., s. 5119.) 

§ 66-37. Person injured may sue on bond. 

Whenever such warehouseman fails to perform any duty or violates any of 
the provisions of this Article, any person injured by such failure or violation 
may bring an action in his name and to his own use in any court of competent 
ee eecuen on the bond of said warehouseman. (1901, c. 678, s. 3; Rev., s. 3031; 
ies 20.) 7 

CASE NOTES 

Warehousemen are liable under the gen- 
eral law for their negligence causing dam- 
age to articles stored with them. Motley v. 
Southern Finishing & Whse. Co., 122 N.C. 347, 
30 S.E. 3 (1898); A.H. Motley Co. v. Southern 
Finishing & Whse. Co., 124 N.C. 232, 32 S.E. 
555 (1899). 

Care Required of Bailee. — Where it was 
known to bailor at time of storage that the 
bailee knew nothing about tobacco, and had no 
experience in handling it, the bailee will not be 
held liable for injury resulting from want of 
skill and experience; but will be bound to use 
such ordinary care as a prudent man would 
exercise to guard against moisture in the struc- 

ture of the warehouse and the location of the 
tobacco. A.H. Motley Co. v. Southern Finishing 
& Whse. Co., 126 N.C. 339, 35 S.E. 601 (1900). 

Provision Against Liability. — A provision 
in a charter of a warehouse corporation to the 
effect that such corporation shall not be liable 
for loss or damages not provided for in its 
warehouse receipt or contract attempts to con- 

fer exclusive privileges and is therefore uncon- 
stitutional and void. Motley v. Southern Finish- 
ing & Whse. Co., 122 N.C. 347, 30 S.E. 3 (1898). 
The measure of damages for property 

damaged while in the care of a storage or 
warehouse company is the difference between 
the market value of the property in its damaged 
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condition and what it would have sold for, if See Poythress v. Durham & S. Ry., 148 N.C. 
undamaged, on the day of its return to the 391, 62 S.E. 515 (1908); Citizens & Marine 
owner. Motley v. Southern Finishing & Whse. Bank v. Southern Ry., 153 N.C. 346, 69 S.E. 261 
Co., 122 N.C. 347, 30 S.E. 3 (1898). (1910). 

Carrier’s Liability as Warehouseman. — 

§ 66-38. When insurance required; storage receipts. 

Every such warehouseman shall, when requested thereto in writing by a 
party placing property with it on storage, cause such property to be insured; 
every such warehouseman shall give to each person depositing property with 
it for storage a receipt therefor. (1901, c. 678, s. 4; 1905, c. 540, s. 2; Rev., s. 
B0o2C.5.. 8. 5121.) 

Cross References. — As to warehouse re- 

ceipts, see Chapter 27. 

§ 66-39. Books of account kept; open to inspection. 

Every such warehouseman shall keep a book in which shall be entered an 
account of all its transactions relating to warehousing, storing, and insuring 
cotton, goods, wares and merchandise, and to the issuing of receipts therefor, 
which books shall be open to the inspection of any person actually interested 
in the property to which such entry relates. (1901, c. 678, s. 7; Rev., s. 3035; 
C:S.,'8: 5122.) 

§ 66-40. Unlawful disposition of property stored. 

If any person unlawfully sells, pledges, lends, or in any other way disposes 
of or permits or is a party to the unlawful selling, pledging, lending, or other 
disposition of any goods, wares, merchandise, or anything deposited in a public 
warehouse, without the authority of the party who deposited the same, he shall 
be punished by a fine not to exceed two thousand dollars ($2,000) and by 
imprisonment in the State’s prison for not more than three years; but no officer, 
manager, or agent of such public warehouse shall be liable to the penalties 
provided in this section unless, with the intent to injure or defraud any person, 
he so sells, pledges, lends, or in any other way disposes of the same, or is a 
party to the selling, pledging, lending, or other disposition of any goods, wares, 
merchandise, article, or thing so deposited. (1901, c. 678, s. 11; Rev., s. 3831; 
C.S., s. 5123.) 

Cross References. — As to warehouse re- 
ceipts, see Chapter 27. 

ARTICLE 9. 

Collection of Accounts. 

§§ 66-41 through 66-49: Recodified as §§ 66-49.24 through 66-49.50. 

Editor’s Note. — This Article was rewritten recodified as Article 9C, §$ 66-49.24 through 

by Session Laws 1979, c. 835, and has been  66-49.50. 
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ARTICLE 9A. 

Private Detectives. 

§§ 66-49.1 through 66-49.8: Repealed by Session Laws 1977, c. 712, s. 
2. 

ARTICLE 9B. 

Motor Clubs and Associations. 

§§ 66-49.9 through 66-49.23: Recodified as Article 69 of Chapter 58. 

Editor’s Note. — This Article was recodified Laws 1987 (Reg. Sess., 1988), c. 975, s. 34. 

as Article 69 of Chapter 58 under the authority Sections 66-49.19 through 66-49.23 had been 
of Session Laws 1987, c. 752, s.9 and Session __ reserved for future codification purposes. 

ARTICLE 9C. 

Collection Agencies. 

§§ 66-49.24 through 66-49.50: Recodified as Article 70 of Chapter 58. 

Editor’s Note. — This Article was recodified of Session Laws 1987, c. 752, s. 9 and Session 
as Article 70 of Chapter 58 under the authority Laws 1987 (Reg. Sess., 1988), c. 975, s. 34. | 

ARTICLE 10. 

Fair Trade. 

$$ 66-50 through 66-57: Repealed by Session Laws 1975, c. 172. 

ARTICLE LOA. 

Inventions Developed by Employee. 

§ 66-57.1. Employee’s right to certain inventions. 

Any provision in an employment agreement which provides that the employ- 
ees shall assign or offer to assign any of his rights in an invention to his 
employer shall not apply to an invention that the employee developed entirely 
on his own time without using the employer’s equipment, supplies, facility or 
trade secret information except for those inventions that (i) relate to the 
employer’s business or actual or demonstrably anticipated research or devel- 
opment, or (ii) result from any work performed by the employee for the 
employer. To the extent a provision in an employment agreement purports to 
apply to the type of invention described, it is against the public policy of this 
State and in unenforceable. The employee shall bear the burden of proof in 
establishing that his invention qualifies under this section. (1981, c. 488, s. 1.) 

Cross References. — As to larceny of secret 
technical processes, see § 14-75.1. 
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§ 66-57.2. Employer’s rights. 

An employer may not require a provision of an employment agreement made 
unenforceable under G.S. 66-57.1 as a condition of employment or continued 
employment. An employer, in an employment agreement, may require that the 
employee report all inventions developed by the employee, solely or jointly, 
during the term of his employment to the employer, including those asserted by 
the employee as nonassignable, for the purpose of determining employee or 
employer rights. If required by a contract between the employer and the 
United States or its agencies, the employer may require that full title to certain 
patents and inventions be in the United States. (1981, c. 488, s. 1.) 

ARTICLE 11. 

Government in Business. 

§ 66-58. Sale of merchandise or services by governmental 
units. 

(a) Except as may be provided in this section, it shall be unlawful for any 
unit, department or agency of the State government, or any division or 
subdivision of the unit, department or agency, or any individual employee or 
employees of the unit, department or agency in his, or her, or their capacity as 
employee or employees thereof, to engage directly or indirectly in the sale of 
goods, wares or merchandise in competition with citizens of the State, or to 
engage in the operation of restaurants, cafeterias or other eating places in any 
building owned by or leased in the name of the State, or to maintain service 
establishments for the rendering of services to the public ordinarily and 
customarily rendered by private enterprises, or to provide transportation 
services, or to contract with any person, firm or corporation for the operation 
or rendering of the businesses or services on behalf of the unit, department or 
agency, or to purchase for or sell to any person, firm or corporation any article 
of merchandise in competition with private enterprise. The leasing or subleas- 
ing of space in any building owned, leased or operated by any unit, department 
or agency or division or subdivision thereof of the State for the purpose of 
operating or rendering of any of the businesses or services herein referred to is 
hereby prohibited. 

(b) The provisions of subsection (a) of this section shall not apply to: 
(1) Counties and municipalities. 
(2) The Department of Health and Human Services or the Department of 

Agriculture and Consumer Services for the sale of serums, vaccines, 
and other like products. 

(3) The Department of Administration, except that the agency shall not 
exceed the authority granted in the act creating the agency. 

(4) The State hospitals for the mentally ill. 
(5) The Department of Health and Human Services. 
(6) The North Carolina School for the Blind at Raleigh. 
(6a) The Department of Juvenile Justice and Delinquency Prevention. 
(7) The North Carolina Schools for the Deaf. 
(8) The Greater University of North Carolina with regard to its utilities 

and other services now operated by it nor to the sale of articles 
produced incident to the operation of instructional departments, 
articles incident to educational research, articles of merchandise 
incident to classroom work, meals, books, or to articles of merchandise 
not exceeding twenty-five cents (25¢) in value when sold to members 
of the educational staff or staff auxiliary to education or to duly 
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enrolled students or occasionally to immediate members of the fami- 
lies of members of the educational staff or of duly enrolled students 
nor to the sale of meals or merchandise to persons attending meetings 
or conventions as invited guests nor to the operation by the University 
of North Carolina of an inn or hotel and dining and other facilities 
usually connected with a hotel or inn, nor to the hospital and Medical 
School of the University of North Carolina, nor to the Coliseum of 
North Carolina State University at Raleigh, and the other schools and 
colleges for higher education maintained or supported by the State, 
nor to the Centennial Campus of North Carolina State University at 
Raleigh, nor to the Horace Williams Campus of the University of 
North Carolina at Chapel Hill, nor to a Millennial Campus of a 
constituent institution of The University of North Carolina, nor to the 
comprehensive student health services or the comprehensive student 
infirmaries maintained by the constituent institutions of the Univer- 
sity of North Carolina. 

(9) The Department of Environment and Natural Resources, except that 
the Department shall not construct, maintain, operate or lease a hotel 
or tourist inn in any park over which it has jurisdiction. The North 
Carolina Wildlife Resources Commission may sell wildlife memora- 
bilia as a service to members of the public interested in wildlife 
conservation. 

(10) Child-caring institutions or orphanages receiving State aid. 
(11) Highlands School in Macon County. 
(12) The North Carolina State Fair. 
(13) Rural electric memberships corporations. 
(13a) State Farm Operations Commission. 
(13b) The Department of Agriculture and Consumer Services with regard 

to its lessees at farmers’ markets operated by the Department. 
(13c) The Western North Carolina Agricultural Center. 
(13d) Agricultural centers or livestock facilities operated by the Depart- 

ment of Agriculture and Consumer Services. 
(14) Nothing herein contained shall be construed to prohibit the engage- 

ment in any of the activities described in subsection (a) hereof by a 
firm, corporation or person who or which is a lessee of space only of the 
State of North Carolina or any of its departments or agencies; 
provided the leases shall be awarded by the Department of Adminis- 
tration to the highest bidder, as provided by law in the case of State 
contracts and which lease shall be for a term of not less than one year 
and not more than five years. 

(15) The State Department of Correction is authorized to purchase and 
install automobile license tag plant equipment for the purpose of 
manufacturing license tags for the State and local governments and 
for such other purposes as the Department may direct. 

The Commissioner of Motor Vehicles, or such other authority as 
may exercise the authority to purchase automobile license tags is 
hereby directed to purchase from, and to contract with, the State 
Department of Correction for the State automobile license tag re- 
quirements from year to year. 

The price to be paid to the State Department of Correction for the 
tags shall be fixed and agreed upon by the Governor, the State 
Department of Correction, and the Motor Vehicle Commissioner, or 
such authority as may be authorized to purchase the supplies. 

(16) Laundry services performed by the Department of Correction may be 
provided only for agencies and instrumentalities of the State which 
are supported by State funds and for county or municipally controlled 
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and supported hospitals presently being served by the Department of 
Correction, or for which services have been contracted or applied for in 
writing, as of May 22, 1973. In addition to the prior sentence, laundry 
services performed by the Department of Correction may be provided 
for the Governor Morehead School and the North Carolina School for 
the Deaf. 

The services shall be limited to wet-washing, drying and ironing of 
flatwear or flat goods such as towels, sheets and bedding, linens and 
those uniforms prescribed for wear by the institutions and further 
limited to only flat goods or apparel owned, distributed or controlled 
entirely by the institutions and shall not include processing by any 
dry-cleaning methods; provided, however, those garments and items 
presently being serviced by wet-washing, drying and ironing may in 
the future, at the election of the Department of Correction, be 
processed by a dry-cleaning method. 

(17) The North Carolina Global TransPark Authority or a lessee of the 
Authority. 

(18) The activities and products of private enterprise carried on or 
manufactured within a State prison facility pursuant to G.S. 148-70. 

(19) The North Carolina Justice Academy. 
(20) The Department of Transportation, or any nonprofit lessee of the 

Department, for the sale of books, crafts, gifts, and other tourism- 
related items at visitor centers owned by the Department. 

(21) The North Carolina Rural Redevelopment Authority or a lessee of the 
Authority. 

(c) The provisions of subsection (a) shall not prohibit: 
(1) The sale of products of experiment stations or test farms. 
(2) The sale of learned journals, works of art, books or publications of the 

Department of Cultural Resources or other agencies, or the Supreme 
Court Reports or Session Laws of the General Assembly. 

(3) The business operation of endowment funds established for the 
purpose of producing income for educational purposes; for purposes of 
this section, the phrase “operation of endowment funds” shall include 
the operation by public postsecondary educational institutions of 
campus stores, the profits from which are used exclusively for award- 
ing scholarships to defray the expenses of students attending the 
institution; provided, that the operation of the stores must be ap- 
proved by the board of trustees of the institution, and the merchan- 
dise sold shall be limited to educational materials and supplies, gift 
items and miscellaneous personal-use articles. Provided further that 
sales at campus stores are limited to employees of the institution and 
members of their immediate families, to duly enrolled students of the 
campus at which a campus store is located and their immediate 
families, to duly enrolled students of other campuses of the University 
of North Carolina other than the campus at which the campus store is 
located, to other campus stores and to other persons who are on 
campus other than for the purpose of purchasing merchandise from 
campus stores. It is the intent of this subdivision that campus stores 
be established and operated for the purpose of assuring the availabil- 
ity of merchandise described in this Article for sale to persons 
enumerated herein and not for the purpose of competing with stores 
operated in the communities surrounding the campuses of the Uni- 
versity of North Carolina. 

(3a) The use of community college personnel or facilities, with the consent 
of the trustees of that college, in support of or by a private business 
enterprise located on a community college campus or in the service 
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area of a community college for one or more of the following specific 
services in support of economic development: 
a. Small business incubators. — As used in this sub-subdivision, the 

term “small business incubators” means sites for new business 
ventures in the service area of the community college that are in 
need of the support and assistance provided by the college; and, 
without which, the likelihood of success of the business would be 
greatly diminished. The services of the small business incubator 
shall not extend to any such new business venture for a period of 
more than 24 months. 

b. Product testing services. 
c. Videoconferencing services provided to the public for occasional 

use. 
(4) The operation of lunch counters by the Department of Health and 

Human Services as blind enterprises of the type operated on January 
1, 1951, in State buildings in the City of Raleigh. 

(5) The operation of a snack bar and cafeteria in the State Legislative 
Building, and a snack bar in the Legislative Office Building. 

(6) The maintenance by the prison system authorities of eating and 
sleeping facilities at units of the State prison system for prisoners and 
for members of the prison staff while on duty, or the maintenance by 
the highway system authorities of eating and sleeping facilities for 
working crews on highway construction or maintenance when actu- 
ally engaged in such work on parts of the highway system. 

(7) The operation by penal, correctional or facilities operated by the 
Department of Health and Human Services, the Department of 
Juvenile Justice and Delinquency Prevention, or by the Department 
of Agriculture and Consumer Services, of dining rooms for the inmates 
or clients or members of the staff while on duty and for the accom- 
modation of persons visiting the inmates or clients, and other bona 
fide visitors. 

(8) The sale by the Department of Agriculture and Consumer Services of 
livestock, poultry and publications in keeping with its present live- 
stock and farm program. 

(9) The operation by the public schools of school cafeterias. 
(9a) The use of a public school bus or public school activity bus for a 

purpose allowed under G.S. 115C-242 or the use of a public school 
activity bus for a purpose authorized by G.S. 115C-247. 

(9b) The use of a public school activity bus by a nonprofit corporation or a 
unit of local government to provide transportation services for school- 
aged and preschool-aged children, their caretakers, and their instruc- 
tors to or from activities being held on the property of a nonprofit 
corporation or a unit of local government. The local board of education 
that owns the bus shall ensure that the person driving the bus is 
licensed to operate the bus and that the lessee has adequate liability 
insurance to cover the use and operation of the leased bus. 

(10) Sale by any State correctional or other institution of farm, dairy, 
livestock or poultry products raised or produced by it in its normal 
operations as authorized by the act creating it. 

(11) The sale of textbooks, library books, forms, bulletins, and instruc- 
tional supplies by the State Board of Education, State Department of 
Public Instruction, and local school authorities. 

(12) The sale of North Carolina flags by or through the auspices of the 
Department of Administration, to the citizens of North Carolina. 

(13) The operation by the Department of Correction of forestry manage- 
ment programs on State-owned lands, including the sale on the open 
market of timber cut as a part of the management program. 
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(14) The operation by the Department of Correction of facilities to 
manufacture and produce traffic and street name signs for use on the 
public streets and highways of the State. 

(15) The operation by the Department of Correction of facilities to 
manufacture and produce paint for use on the public streets and 
highways of the State. 

(16) The performance by the Department of Transportation of dredging 
services for a unit of local government. 

(17) The sale by the State Board of Elections to political committees and 
candidate committees of computer software designed by or for the 
State Board of Elections to provide a uniform system of electronic 
filing of the campaign finance reports required by Article 22A of 
Chapter 163 of the General Statutes and to facilitate the State Board’s 
monitoring of compliance with that Article. This computer software 
for electronic filing of campaign finance reports shall not exceed a cost 
of one hundred dollars ($100.00) to any political committee or candi- 
date committee without the State Board of Elections first notifying in 
writing the Joint Legislative Commission on Governmental Opera- 
tions. 

(18) The leasing of no more than 50 acres within the North Carolina 
Zoological Park by the Department of Environment and Natural 
Resources to the North Carolina Zoological Society for the mainte- 
nance or operation, pursuant to a contract or otherwise, of an 
exhibition center, theater, conference center, and associated restau- 
rants and lodging facilities. 

(19) The use of the North Carolina Museum of Art’s conservation lab by 
the Regional Conservation Services Program of the North Carolina 
Museum of Art Foundation for the provision of conservation treat- 
ment services on privately owned works of art. However, when 
providing this service, the Regional Conservation Services Program 
shall give priority to publicly owned works of art. 

(d) A department, agency or educational unit named in subsection (b) shall 
not perform any of the prohibited acts for or on behalf of any other department, 
agency or educational unit. 

(e) Any person, whether employee of the State of North Carolina or not, who 
shall violate, or participate in the violation of this section, shall be guilty of a 
Class 1 misdemeanor. 

(f) Notwithstanding the provisions of G.S. 66-58(a), the operation by the 
Department of Correction of facilities for the manufacture of any product or the 
providing of any service pursuant to G.S. 148-70 not regulated by the 
provisions of subsection (c) hereof, shall be subject to the prior approval of the 
Governor, with biennial review by the General Assembly, at the beginning of 
each fiscal year commencing after October 1, 1975. The Department of 
Correction shall file with the Director of the Budget quarterly reports detailing 
prison enterprise operations in such a format as shall be required by the 
Director of the Budget. 

(g) The North Carolina School of Science and Mathematics may engage in 
any of the activities permitted by G.S. 66-58(b)(8) and (c)(3). (1929, c. 221, s. 1; 
Meee, Cb 2)°S.1831939..c0122: 1941 .c,. 36; 1951; .c. 1090 sse1 L957; cr 349%'ss. 
6, 10; 1967, c. 996, s. 138; 1973, c. 476, ss. 48, 128, 143; c. 671, s. 1; c. 965; c. 1262, 
boo; c. 1294: 6.1457) 's07311975;.0.0730,-sse2-5;\c. 840: '¢..879; s°46; 1977, ce. 
Peo loecn 1 fies 41979 er B30iis. 4: 1981, c.635, 80°32 19838cr8."cl476"'c; 
it?) s)-15)°¢:./61) se 168.1985, C509; 8.28" c. 157, S, 206d) 19895"co 727, 8. 
218(9); 1989 (Reg. Sess., 1990), c. 1004, s. 1; 1991, c. 749, s. 7; 1991 (Reg. Sess., 
1992), c. 902, s. 3; 1993, c. 539, s. 518; 1994, Ex. Sess., c. 24, s. 14(c); 1993 (Reg. 
pess., 1994), 'c..769,:s: 17.15; c. 777, s. 4(e); 1995, c: 247, s. 2; c. 507, s. 13.1(a); 
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1997-258, s. 1; 1997-261, ss. 4-6; 1997-315, s. 1; 1997-443, s. 11A.21; 1997-456, 
s. 55.2A; 1997- 52/(asek 1998- 202, s. 4(d), (e); 1998- 212, ss. 9.9, 13. 3: 1999- 234, 
Si; 1999- 237, S8t 19.7, 27. O3A: 2000-137, ss. A(f), A(g); '2000- 148, s. 6; 
2000- 177, s. 10; 2001-41, s. 2; 2001- ZT seek; '2001- 368, s. 1.) 

Local Modification. — Columbus: 1977, c. 
850; Moore County Board of Education: 1999- 
176, s. 1 (effective June 14, 1999-June 20, 
1999): 

Editor’s Note. — Session Laws 1991 (Reg. 
Sess., 1992), c. 902, s. 3 added a subdivision 

(b)(17) to this section, which was redesignated 

as present subdivision (b)(18) at the direction of 
the Revisor of Statutes. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001.” 

Session Laws 2001-424, s. 33.12, provides: 
“The Department of Juvenile Justice and De- 
linquency Prevention shall harvest and sell a 
portion of the timber on the real property at 
Samarkand Youth Academy. Notwithstanding 
Chapter 146 of the General Statutes, G.S. 66- 
58, and any other provision of law, the net 
proceeds derived from the sale of the timber in 
an amount not to exceed two hundred fifty 
thousand dollars ($250,000) shall be deposited 
with the State Treasurer in a capital improve- 
ment and repair and renovation account to the 
credit of the Department of Juvenile Justice 
and Delinquency Prevention. The Department 
shall use the funds for major repair to the 
streets and parking lots at the Samarkand 
Youth Academy and for additional street light- 
ing and repairs of buildings at the Academy. 

“The remainder of the net proceeds from the 
sale of the timber at Samarkand Youth Acad- 
emy, if any, shall revert to the General Fund.” 

CASE 

Enforcement of Section. — Governmental 
units created by the state have no duty or 
authority to attempt to enforce the provisions of 
this section by ad valorem taxation of State 
property. In re University of N.C., 300 N.C. 563, 
268 S.E.2d 472 (1980). 

Section Does Not Create Private Cause 
of Action. — Although businesses claimed uni- 
versity, through its trademark licensing pro- 
gram, violated this section by engaging indi- 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2008 fiscal biennium.” 

Session Laws 2001-424, s. 36.5 is a 

severability clause. | 

Effect of Amendments. — Session Laws 
2000-137, ss. 4(f) and 4(g), effective July 20, 
2000, substituted “Department of Juvenile Jus- 
tice and Delinquency Prevention” for “Office of 
Juvenile Justice” in subdivisions (b)(6a) and 
(c)(7), respectively. 

Session Laws 2000-148, s. 6, effective July 1, 
2000, added subdivision (b)(21). 

Session Laws 2000-177, s. 10, effective Au- 
gust 2, 2000, inserted “nor to a Millennial 

Campus of a constituent institution of The 
University of North Carolina” in Sibdivisiay 

(b)(8). 
Session Laws 2001-41, s. 2, effective April 26, 

2001, added “and a snack bari in the Legislative 
Office Building” at the end of subdivision (c)(5). 

Session Laws 2001-127, s. 1, effective July 1, 
2001, added subdivision (c)(19). 

Session Laws 2001-368, s. 1, effective August 
16, 2001, added subdivision (c)(3a). 

Legal Periodicals. — For note on the rejec- 
tion of the “public purpose” requirement for 
state tax exemption, see 17 Wake Forest L. Rev. 
293 (1981). 

NOTES 

rectly in the sale of goods, the court declined to 
find that the statute created a private cause of 
action; subsection (e) denominating violation of 
section a misdemeanor provided an exclusive 
remedy and there was no clear indication that 
the section was intended to protect any special 
class of which businesses might have been 
members. Board of Governors v. Helpingstine, 
714 F. Supp. 167 (M.D.N.C. 1989). 

OPINIONS OF ATTORNEY GENERAL 

The North Carolina State Fair exemp- 
tion in subsection (b) of this section applies 
to the buildings and grounds on a year-round 
basis. See opinion of Attorney General to Gov- 
ernor James B. Hunt, Jr., and the Council of 

State, 53 N.C.A.G. 36 (1983). 
Concessions on Ferries. — Section 136-82, 

which authorizes the Department of Transpor- 
tation to provide certain items at concessions 
on ferries and at ferry facilities, must be read in 
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conjunction with the clearly expressed public 
policy stated in subsection (a) of this section 
that prohibits government agencies from com- 
peting with private industries in business. See 
opinion of Attorney General to E.H. McEntire, 
P.E., State Highway Chief Engineer, 59 
N.C.A.G. 53 (1989). 
TACIT Program Not Violative of Section. 

— The TACIT Program, offered by North Caro- 
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lina State University’s Department of Urban 
Affairs to units of local government to educate 
employees with respect to selecting appropriate 
computer equipment, does not violate the pro- 
visions of this section. See opinion of the Attor- 
ney General to Mr. George E. Tatum, Register 
of Deeds, Cumberland County, 55 N.C.A.G. 101 
(1986). 

ARTICLE 11A. 

Electronic Commerce in Government. 

§ 66-58.1. Title; purpose. 

This Article shall be known and may be cited as the Electronic Commerce 
Act. The purpose of this Article is to facilitate electronic commerce with public 
agencies and regulate the application of electronic signatures when used in 
commerce with public agencies. (1998-127, s. 1.) 

Editor’s Note. — Session Laws 1998-127, s. 
3 provides in part that in developing initial 
rules pursuant to the act, the Secretary shall 
consider national standards for ensuring the 
integrity of electronic signatures and shall seek 
the advice of public and private agencies, in- 
cluding, the Information Resource Manage- 
ment Commission and the North Carolina Elec- 
tronics | and Information Technologies 
Association. Before adoption of the rules, the 
Secretary shall hold at least one public hearing 
to receive comments. 

Session Laws 1998-127, s. 4, provides: “The 

§ 66-58.2. Definitions. 

Legislative Research Commission shall study 
whether the scope of Article 11A of Chapter 66 
of the General Statutes should be expanded to 
include electronic commerce not involving a 
public agency. The Commission shall report its 
recommendations to the 1999 General Assem- 
bly.” 

Session Session Laws 1998-127, s. 5 provides 
in part that the Secretary of State may adopt 
rules prior to January 1, 1999, to become effec- 

tive on or after January 1, 1999, to implement 

Section 1 of the act. 

The following definitions apply in this Article: 
(1) “Certification authority” means a person authorized by the Secretary 

to facilitate electronic commerce by vouching for the relationship 
between a person or public agency and that person’s or public agency’s 
electronic signature. 

(2) “Electronic signature” means any identifier or authentication tech- 
nique attached to or logically associated with an electronic record 
which is intended by the party using it to have the same force and 
effect as the party’s manual signature. 

(3) “Person” means any individual, firm, partnership, corporation, or 
combination thereof of whatsoever form or character. 

(4) “Public agencies” means and includes every public office, public officer 
or official (State or local, elected or appointed), institution, board, 
commission, bureau, council, department, authority, or other unit of 
government of the State or of any county, unit, special district, or 
other political subdivision of government. 

(5) “Secretary” means Secretary of State. | 
(6) “Transaction” means an electronic transmission of data between a 

person and a public agency, or between public agencies, including, but 
not limited to, contracts, filings, and legally operative documents. 
(1998-127, s. 1.) 
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§ 66-58.3. Certification authority licensing. 

All persons acting as a certification authority with respect to transactions 
under this Article shall be licensed by the Secretary prior to representing 
themselves or acting as a certification authority under this Article. Certifica- 
tion authority licensing standards set by the Secretary may include, but are 
not limited to, technical, physical, procedural, and personnel security controls, 
repository obligations, and financial responsibility standards. Upon payment 
of the required fees, a certification authority meeting the standards adopted by 
the Secretary by rule shall be licensed for a period of one year. Licenses of 
certification authorities complying with the standards adopted by the Secre- 
tary may be renewed for additional one-year terms upon payment of the 
required renewal fee. (1998-127, s. 1.) 

§ 66-58.4. Use of electronic signatures. 

(a) All public agencies may accept electronic signatures. 
(b) Signatures that require attestation by a notary public may not be in the 

form of an electronic signature. (1998-127, s. 1.) 

§ 66-58.5. Validity of electronic signatures. 

(a) An electronic signature contained in a transaction between a person and 
a public agency, or between public agencies, shall have the same force and 
effect as a manual signature provided all of the following requirements are 
met: 

(1) The public agency involved in the transaction requests or requires the 
use of electronic signatures. | 

(2) The electronic signature contained in the transaction embodies all of 
the following attributes: 
a. It is unique to the person using it; 
b. It is capable of certification; 
c. It is under sole control of the person using it; 
d. It is linked to data in such a manner that if the data are changed, 

the electronic signature is invalidated; and 
e. It ASumgeosr to rules adopted by the Secretary pursuant to this 

ticle. 
(b) A transaction between a person and a public agency, or between public 

agencies, is not unenforceable, nor is it inadmissible into evidence, on the sole 
ground that the transaction is evidenced by an electronic record or that it has 
been signed with an electronic signature. (1998-127, s. 1.) 

§ 66-58.6. Enforcement. 

(a) The Secretary may investigate complaints or other information indicat- 
ing fraudulent or unlawful conduct that violates this Article or the rules 
promulgated thereunder. 

(b) The Superior Court Division of the General Court of Justice has 
jurisdiction and authority upon application of the Secretary to enjoin or 
restrain violations of this Article. 

(c) It shall be the duty of the Attorney General, when requested, to represent 
the Secretary in actions or proceedings in connection with this Article. 

(d) Nothing in this Article shall adversely affect any rights or the enforce- 
ment of any rights acquired by any person or public agency under any other 
statute or at common law with respect to matters also covered by this Article. 
(1998-127, s. 1.) 
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§ 66-58.7. Civil penalty. 

The Secretary may assess a civil penalty of not more than five thousand 
dollars ($5,000) per violation against any certification authority that violates a 
provision of this Article or any rule promulgated thereunder. In determining 
the amount of a penalty under this section, the Secretary shall give due 
consideration to each of the following factors: 

(1) The organizational size of the certification authority cited; 
(2) The good faith of the certification authority cited; 
(3) The gravity of the violation; 
(4) The prior record of the violator in complying or failing to comply with 

this Article or a rule adopted pursuant to this Article; and 
(5) The risk of harm caused by the violation. 

Chapter 150B of the General Statutes governs the imposition of a civil 
penalty under this section. A civil penalty owed under this section may be 
recovered in a civil action brought by the Secretary or the Attorney General. 
(1998-127, s. 1.) 

§ 66-58.8. Criminal penalty. 

(a) Any person who willfully violates any provision of this Article, or who 
willfully violates any rule or order under this Article, with intent to defraud, is 
guilty of a Class I felony. 

(b) The Secretary shall provide such evidence as is available concerning 
criminal violations of this Article or of any rule or order promulgated 
hereunder to the proper district attorney, who may, with or without such a 
reference, institute appropriate criminal proceedings under this Article. 

(c) Nothing in this Article limits the power of the State to punish any person 
for any conduct which constitutes a crime by statute or common law. (1998-127, 
s. 1.) 

§ 66-58.9. Exemptions. 

This Article shall not apply to any of the following: 
(1) Electronic signatures and facsimile signatures that are otherwise 

allowed by law. 
(2) The execution of documents filed with, issued, or entered by a court of 

the General Court of Justice. However, a document or transaction 
validly executed under this Article is not rendered invalid because it 
is filed with, or attached to, a document issued or entered by a court 
of the General Court of Justice. 

(3) Transactions where a public agency is not a party. (1998-127, s. 1.) 

§ 66-58.10. Rule making. 

(a) The Secretary may promulgate rules under this Article. Such rules may 
include, but are not limited to: 

(1) Definitions, including, but not limited to, more technical definitions of 
“certification authority” and “electronic signature’; 

(2) The creation, accreditation, bonding, licensing, operation, regulation, 
and sanctioning of certification authorities; 

(3) The imposition of licensing and renewal fees in amounts not to exceed 
five thousand dollars ($5,000) per year; and 

(4) The imposition of civil monetary penalties for noncompliance with this 
Article or the rules promulgated thereunder. 

(b) Notwithstanding G.S. 150B-21.1(a), the Secretary may adopt temporary 
rules to implement the certification authority technology provisions of this 
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Article using the procedure for adoption of temporary rules under GS. 
150B-21.1(a2). 

(c) The Secretary shall deposit licensing and renewal fees in the General 
Fund. (1998-127, s. 1.) 

§ 66-58.11. Reciprocal agreements. 

The Secretary is hereby authorized to enter into reciprocal arrangements 
with appropriate and duly authorized public agencies of other jurisdictions 
having a law substantially similar to this Article so as to further the purpose 
of this Article. (1998-127, s. 1.) 

§ 66-58.12. Agencies may provide access to services 
through electronic and digital transactions; 
fees authorized. 

(a) Public agencies are encouraged to maximize citizen and business access 
to their services through the use of electronic and digital transactions. A public 
agency may determine, through program and transaction analysis, which of its 
services may be made available to the public through electronic means, 
including the Internet. The agency shall identify any inhibitors to electronic 
transactions between the agency and the public, including legal, policy, 
financial, or privacy concerns and specific inhibitors unique to the agency or 
type of transaction. An agency shall not provide a transaction through the 
Internet that is impractical, unreasonable, or not permitted by laws pertaining 
to privacy or security. 

(b) An agency may charge a fee to cover its costs of permitting a person to 
complete a transaction through the World Wide Web or other means of 
electronic access. The fee may be applied on a per transaction basis and may 
be calculated either as a flat fee or a percentage fee, as determined under an 
agreement between a person and a public agency. The fee may be collected by 
the agency or by its third party agent. 

(c) The fee imposed under subsection (b) of this section must be approved by 
the Information Resource Management Commission, in consultation with the 
Joint Legislative Commission on Governmental Operations. The revenue 
derived from the fee must be credited to a nonreverting agency reserve 
account. The funds in the account may be expended only for e-commerce 
initiatives and projects approved by the Information Resource Management 
Commission, in consultation with the Joint Select Committee on Information 
Technology. For purposes of this subsection, the term “public agencies” does not 
include a county, unit, special district, or other political subdivision of 
government. 

(d) This section does not apply to the Judicial Department. (2000-109, s. 8.) 

Editor’s Note. — Session Laws 2000-109, s. 
10(h), made this section effective July 13, 2000. 

Session Laws 2001-424, s. 1.2, provides: 
“This act shall be known as the ‘Current Oper- 
ations and Capital Improvements Appropria- 
tions Act of 2001’.” 

Session Laws 2001-424, ss. 14.1(a) and (b), 
provide: “(a) Each of the State agencies listed in 
subsection (b) of this section [s. 14.1(b) of Ses- 
sion Lawss 2001-424] shall review its printing 
and publication requirements and schedules 
and develop a plan to reduce the cost of print- 
ing, publishing, and distributing agency infor- 

mation and materials, including documents, 
reports, and other publications by using com- 
puter technology and the Internet, in particu- 
lar, to distribute information and materials to 
the public. In developing the plan, each State 
agency shall review the statutory and regula- 
tory requirements of the agency with regard to 
publishing and distributing information to the 
public and make recommendations on any stat- 
utory revisions needed to publish and distrib- 
ute agency information over the Internet or by 
other computer-related means. Each agency 
shall submit a written report to the Fiscal 
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Research Division of the General Assembly by 
April 1, 2002, outlining the required informa- 
tion and the recurring adjustments in the 
agency budget. 

“(b) This section [s. 14.1 of Session Laws 
2001-424] applies to the Office of the Governor, 
the Office of the Lieutenant Governor, the De- 
partment of Administration, the Office of the 
State Auditor, the Office of State Budget and 
Management, the Board of Elections, the De- 
partment of Insurance, the Office of the Secre- 
tary of State, the Office of the State Treasurer, 
the Office of Administrative Hearings, the Of- 

§§ 66-58.13 through 66-58.19: 
poses. 

ART. 12. COUPONS FOR PRODUCTS OF PHOTOGRAPHY §66-64 

fice of the State Controller, the Department of 
Cultural Resources, the General Assembly, the 
Office of State Personnel, the Department of 
Revenue, and the Rules Review Commission.” 

Session Laws 2001-424, s. 36.3, provides: 
“Except for statutory changes or other provi- 
sions that clearly indicate an intention to have 
effects beyond the 2001-2003 fiscal biennium, 
the textual provisions of this act apply only to 
funds appropriated for, and activities occurring 
during, the 2001-2003 fiscal biennium.” 

Session Laws 2001-424, s. 365 is a 
severability clause. 

Reserved for future codification pur- 

ARTICLE 11B. 

Electronic Access to State Services. 

§ 66-58.20. Development and implementation of 
Webportals; public agency links. 

(a) The Office of Information Technology Services (ITS) shall develop the 
architecture, requirements, and standards for the development, implementa- 
tion and operation of one or more centralized Web portals that will allow 
persons to access State government services on a 24-hour basis. ITS shall 
submit its plan for the implementation of the Web portals to the Information 
Resource Management Commission (IRMC) for its review and approval. When 
the plan is approved by the IRMC, ITS shall move forward with development 
and implementation of the statewide WebPortal system. 

(b) Each State department, agency, and institution under the review of the 
IRMC shall functionally link its Internet or electronic services to a centralized 
Web portal system established pursuant to subsection (a) of this section. 
(2000-67, s. 7.9.) 

Editor’s Note. — Session Laws 2000-67, s. 
28.5, made this Article effective July 1, 2000. 

Session Laws 2000-67, s. 1.1, provides: “This 

act shall be known as ‘The Current Operations 
and Capital Improvements Appropriations Act 
of 2000.” 

Session Laws 2000-67, s. 7.9, enacted this 
section as § 66-58.12; it was recodified as this 
section at the direction of the Revisor of Stat- 

Session Laws 2000-67, s. 28.2, provides: “Ex- 
cept for statutory changes or other provisions 
that clearly indicate an intention to have effects 
beyond the 2000-2001 fiscal year, the textual 
provisions of this act apply only to funds appro- 
priated for, and activities occurring during, the 
2000-2001 fiscal year.” 

Session Laws 2000-67, s. 28.4, contains a 
severability clause. 

utes. 

ARTICLE 12. 

Coupons for Products of Photography. 

§$ 66-59 through 66-64: Repealed by Session Laws 1995, c. 379, s. 18.5. 
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ARTICLE 138. 

Miscellaneous Provisions. 

§ 66-65. Indemnity bonds required of agents, etc., to state 
maximum liability and period of liability. 

Wherever any person, firm, or corporation, engaged in the business of 
merchandising any articles whatsoever, shall require of its agents, solicitors, 
salesmen, representatives, consignees, or peddlers, or other persons selling or 
handling its merchandise, as a condition precedent to selling or handling any 
of the merchandise of said person, firm, or corporation, that such agents, 
solicitors, salesmen, representatives, consignees, or peddlers should furnish 
and provide a bond or guaranty or indemnity contract guaranteeing the full 
and faithful accounting of moneys collected from such merchandise, such bond 
or indemnity contract shall state specifically therein the maximum amount of 
money or other liability which the principal and the sureties or guarantors 
thereof undertake thereby to pay in event of default of said bond or indemnity 
or guaranty contract; and said bond or indemnity or guaranty contract shall 
also state specifically the period of time during which liability may be incurred 
on account of any default in said bond or indemnity or guaranty contract. 
Any bond or indemnity or guaranty contract which does not comply with the 

provisions of this section shall be null and void and no action may be 
maintained against the surety or guarantor to recover any sum due thereon in 
any court of this State. (1943, c. 604, ss. 1, 2.) 

Legal Periodicals. — For comment on this 
section, see 21 N.C.L. Rev. 362 (1948). 

§ 66-66. Manufacture or sale of antifreeze solutions com- 
pounded with inorganic salts or petroleum 
distillates prohibited. 

The manufacture or sale of antifreeze solutions which are designated, 
intended, advertised, or recommended by the manufacturer or seller for use in 
the cooling systems of motor vehicles or gasoline combustion engines, and 
which are compounded with calcium chloride, magnesium chloride, sodium 
chloride, or other inorganic salts or with petroleum distillates is hereby 
prohibited. 
Any person, firm, or corporation violating the provisions of this section shall 

be guilty of a Class 1 misdemeanor. (1943, c. 625, ss. 1, 2; 1993, c. 539, s. 515; 
1994, Ex. Sess., c. 24, s. 14(c).) 

§ 66-67. Disposition by laundries and dry cleaning estab- 
lishments of certain unclaimed clothing. 

(a) If any person fails to claim any garment, clothing, household article or 
other article delivered for laundering, cleaning or pressing to any laundry or 
dry cleaning establishment as defined in G.S. 105-85, or any dry cleaning 
establishment as defined in G.S. 105-74, for a period of 90 days after the 
surrender of such articles for processing, the laundry or dry cleaning estab- 
lishment may dispose of such garments, clothing, household articles or other 
articles by whatever means it may choose, without liability or responsibility to 
the owner, 30 days after a notice has been mailed by certified mail, return 
receipt requested, to the last known address of the owner of the garment, 
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clothing, or other article, stating that the article will be disposed of unless it is 
redeemed within 30 days of the mailing of the notice. Provided, however, that 
before such laundry or dry cleaning establishment may claim the benefit of this 
section it shall at the time of receiving such garments, clothing, household 
articles or other articles, have a notice of dimensions of not less than eight and 
one-half by 11 inches, prominently displayed in a conspicuous place in the 
office, branch office or retail outlet where said clothes, garments or articles are 
received, if the same be received at an office, on which notice shall appear the 
words “NOT RESPONSIBLE FOR GOODS LEFT ON HAND FOR MORE 
THAN 90 DAYS”. 

(b) If any person fails to claim any garment, clothing, household article or 
other article delivered to any laundry or dry cleaning establishment described 
in subsection (a) of this section and displaying the notice described in that 
subsection, for a period of 180 days, the laundry or dry cleaning establishment 
may, without giving notice to the owner, dispose of such garment, clothing, 
household article, or other article by whatever means it may choose, without 
hability or responsibility to the owner. 

(c) The provisions of this section shall also be applicable with respect to the 
storage of garments, furs, rugs, clothing or other articles after the completion 
of the period for which storage was agreed to be provided. (1947, c. 975; 1953, 
€220545 1967,.c: 931; 1987,.c:158;. 1991; ¢..531,.s.. 1.) 

§ 66-67.1. Disposal by repair businesses of certain un- 
claimed property. 

(a) Disposal Authorized. — Notwithstanding the provisions of Article 1 of 
Chapter 44A of the General Statutes, a person who repairs, alters, treats, or 
improves personal property in the ordinary course of his business pursuant to 
an express or implied contract with an owner or legal possessor of the personal 
property may, upon compliance with the notice requirement of subsection (b), 
dispose of any personal property of a value of five hundred dollars ($500.00) or 
less, other than a motor vehicle, that has not been claimed by the owner or 
legal possessor for a period of sixty days or more after his receipt of written 
notice that the property is ready to be claimed. 

(b) Notice Requirement. — The repair business shall, at the time the 
property is surrendered, have a written notice of dimensions of not less than 
eight and one-half by eleven inches prominently displayed in a conspicuous 
place in the office or shop where the property was surrendered containing the 
following message: “NOT RESPONSIBLE FOR GOODS LEFT ON HAND 
FOR MORE THAN 60 DAYS”. When the property has been repaired or 
otherwise processed, the repair business shall notify the owner or legal 
possessor of the property, by certified mail with return receipt requested, that 
the property is ready to be claimed. 
-(c) Liability. — A person who disposes of property in accordance with this 

section is not liable for damages to the owner of the property disposed of. 
(d) Definitions. — As used in this section, the terms “legal possessor” and 

“owner” have the meanings provided in G.S. 44A-1. (1987, c. 386.) 

§ 66-67.2. Persons who sell used goods on consignment 
must keep certain records. 

(a) Aperson who is engaged in the business of selling used tangible personal 
property on consignment must keep a record of each piece of property 
consigned to that person for sale. The record must contain all of the following 
information: 
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(1) A description of the property, including any model or serial number of 

the property. 
(2) The name, residence address, telephone number, and drivers Huerse 

number or other identifying number of the owner of the property, 
(3) The date the property was consigned. 
(4) The owner’s stated value of the property. 

(b) The consignee shall provide the owner with a copy of the record required 
by subsection (a) of this section. 

(c) A person who fails to keep the records required by this section is guilty 
of a Class 2 misdemeanor. A law enforcement agency may examine the records 
required to be kept under this section during business hours. 

(d) This section does not apply to a motor vehicle. 
(e) This section does not apply to any nonprofit organization exempt from 

taxation under section 501(c)(3) of the Internal Revenue Code (26 U.S.C. 
§ 501(c)(3)). (1991, c. 536, s. 1; 1993, c. 539, s. 516; 1994, Ex. Sess., c. 24; s. 
14(c).) 

§ 66-67.3. Disposal of dies, molds, forms, and patterns. 

(a) Definitions. — The following definitions apply in this section: 
(1) Customer. — Either of the following: 

a. A person who causes or caused a molder to fabricate, cast, or 
otherwise make a die, mold, form, or pattern. 

b. A person who causes or ‘caused a molder to use a die, mold, fortis or 
pattern to manufacture, assemble, or otherwise make a product. 

(2) Molder. — A tool or die maker or any other person who does either of 
the following: 
a. Fabricates, casts, or otherwise makes a die, mold, form, or pattern. 
b. Uses a die, mold, form, or pattern to manufacture, assemble, or 

otherwise make a product. 
(b) Ownership and Transfer. — A customer has all rights, title, and interest 

to a die, mold, form, or pattern made or used by a molder on behalf of the 
customer unless an agreement provides otherwise. If the customer does not 
claim possession of the die, mold, form, or pattern from the molder within three 
years after the last time it is used, the molder may choose to obtain all rights, 
title, and interest to the die, mold, form, or pattern by operation of law unless 
a written agreement provides otherwise. 

(c) Procedure. — If a molder chooses to have all rights, title, and interest to 
a die, mold, form, or pattern transferred to the molder by operation of law, the 
molder must send a written notice, by registered mail, return receipt. re- 
quested, to the customer and to any known secured creditor. The notice must 
state that the molder intends to terminate the customer’s rights, title, and 
interest in a mold, die, form, or pattern by having those rights, title, and 
interest transferred to the molder by operation of law pursuant to this section. 
The notice to the customer must be sent to the customer’s last known address 
or, if the customer has designated in writing a different address for receipt of 
the notice, to the designated address. If a return receipt cannot be obtained for 
a notice that is mailed, the molder may give notice by publication in accordance 
with G.S. 1A- 1, Rule 441). The rights, title, and interest in a die, mold, form, 
or pattern are transferred by operation of law to a molder who gives notice as 
required by this section unless, within 30 days after the date the molder 
receives acknowledgement of the return receipt of a notice that is mailed or 45 
days after the date of first publication of a notice made by publication, the 
customer takes possession of the die, mold, form, or pattern, or makes other 
contractual arrangements with the molder for taking possession of or for 
storing the die, mold, form, or pattern. 
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(d) Use Upon Transfer. — A molder to whom the rights, title, and interest in 
a die, mold, form, or pattern is transferred by operation of law under this 
section may destroy or otherwise dispose of the die, mold, form, or pattern as 
the molder’s own property without any risk of liability to the customer. The 
molder may not use the die, mold, form, or pattern for any other purpose. 

(e) Scope. — This section does not affect a right of a customer under federal 
patent or copyright law or any state or federal law pertaining to unfair 
competition. (1993, c. 541, s. 9.) 

ARTICLE 14. 

Business under Assumed Name Regulated. 

§ 66-68. Certificate to be filed; contents; exemption of cer- 
tain partnerships and limited liability compa- 
nies engaged in rendering professional ser- 
vices; withdrawal or transfer of assumed 
name. 

(a) Unless exempt under subsection (e) hereof, before any person or part- 
nership engages in business in any county in this State under an assumed 
name or under any designation, name or style other than the real name of the 
owner or owners thereof, before any limited partnership engaged in business 
in any county in this State other than under the name set out in the Certificate 
filed with the Office of the Secretary of State, before any limited liability 
company engages in business in any county other than under the name set out 
in the articles of organization filed with the Office of the Secretary of State, or 
before a corporation engages in business in any county other than under its 
corporate name, such person, partnership, limited partnership, limited liabil- 
ity company, or corporation must file in the office of the register of deeds of such 
county a certificate giving the following information: 

(1) The name under which the business is to be conducted; and 
(2) The name and address of the owner, or if there is more than one owner, 

the name and address of each. 
(b) If the owner is an individual or a partnership, the certificate must be 

signed and duly acknowledged by the individual owner, or by each general 
partner. If the owner is a corporation or limited liability company, it must be 
signed in the name of the corporation or limited liability company and duly 
acknowledged as provided by G.S. 47-41.01 or G.S. 47-41.02. 

(c) Whenever a general partner withdraws from or a new general partner 
joins a partnership, a new certificate shall be filed. For limited partnerships, 
the requirement of this subsection (c) shall be deemed satisfied if the 
partnership is identified as the owner as provided in subsection (a) and the 
partnership’s certificate of limited partnership is amended as provided in G.S. 
59-202. 

(d) It is not necessary that any person, partnership, limited lability 
company, or corporation file such certificate in any county where no place of 
business is maintained and where the only business done in such county is the 
sale of goods by sample or by traveling agents or by mail. 

(e) Any partnership or limited liability company engaged in rendering 
professional services, as defined in G.S. 55B-2(6), in this State, shall be exempt 
from the requirements of this section if it shall file annually with the licensing 
board responsible for regulating the rendering of such professional services, or 
at such intervals as shall be designated from time to time by such licensing 
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board, a listing of the names and addresses of its partners or members. The 
listing shall be open to public inspection during normal working hours. 

(f) Any person, partnership, limited liability company, or corporation exe- 
cuting and filing a certificate of assumed name as required by this section may, 
upon ceasing to engage in business in this State under the assumed name, 
withdraw the assumed name or transfer the assumed name to any other 
person, partnership, or corporation by filing in the office of the register of deeds 
of the county in which the certificate of assumed name is filed a certificate of 
withdrawal or a certificate of transfer executed as provided in subsection (b) of 
this section and setting forth: 

(1) The assumed name being withdrawn or transferred; 
(2) The date of filing of the certificate of assumed name; 
(3) The name and address of the owner or owners of the business; 
(4) A statement that such owner or owners have ceased engaging in 

business under the assumed name; 
(5) If the assumed name is to be withdrawn, the effective date (which 

shall be a date certain but not more than 20 days from the date of 
filing) of the withdrawal if it is not to be effective upon the filing of the 
certificate of withdrawal; and 

(6) If the assumed name is to be transferred, the name and address of the 
transferee or transferees, and the effective date (which shall be a date 
certain but not more than 20 days from the date of filing) of the 
transfer if it is not to be effective upon the filing of the certificate of 
transfer. This subsection does not relieve a transferee of the obligation 
to file a certificate of assumed name as required by this Article. (1913, 
c?'77,8..1;' O5.28''3288; 19510 6381 sssi 3572 19676" 8235s 228 sorm 
c. 384; 1985, c. 264; 1987, c. 723, ss. 1, 2; 1987 (Reg. Sess., 1988), c. 
1031, s. 4; 1991 (Reg. Sess., 1992), c. 1030, s. 18; 1999-189, s. 6; 
2000-140, s. 101(t).) 

1999-189, s. 6, effective June 18, 1999, added 
“and limited liability companies” to the 
catchline; inserted “limited liability company” 
once in subsection (a), once in subsection (d), 
and once in subsection (f); inserted “or limited 

Cross References. — As to prohibition of 
use of title “certified public accountant” by 
partnership or association unless all members 
qualified, see § 93-4. 

Editor’s Note. — Subsection (a) was 
amended by Session Laws 1987 (Reg. Sess., 
1988), c. 1031, s. 4, in the coded bill drafting 
format provided by § 120-20.1. It has been set 
out in the form above at the direction of the 
Revisor of Statutes. 

Session Laws 1999-189, s. 7, which amended 
this section, as amended by Session Laws 2000- 
140, s. 101(t), effective July 21, 2000, provides: 
“This act is effective when it becomes law [June 
18, 1999], applies to limited liability companies 
in existence or formed on or after the date the 
act becomes law, and applies to actions com- 
menced on or after October 1, 1999.” 

Effect of Amendments. — Session Laws 

CASE 

Statute Is Highly Penal. — Chapter 77, 
Laws of 1913, codified as §$§ 66-68 through 
66-71, is of a highly penal character, and its 
meaning will not be extended by interpretation 
to include cases that do not come clearly within 
its provision. Jennette v. Coppersmith, 176 

liability company” twice in subsection (b), and 
once in subsection (e); in subsection (a) inserted 

“before any limited ... the Secretary of State”; 
added “and” to the end of subdivision (a)(1); and 
added “or members” to the end of the first 
sentence in subsection (e). See editor’s note for 
applicability. 

Legal Periodicals. — For comment on the 
1951 amendments to this Article, see 29 N.C.L. 
Rev. 377 (1951). 

For note, “The North Carolina Court. of Ap- 
peals Provides a Solution to the Business Name 
Game,” see 66 N.C.L. Rev. 1064 (1988). 

NOTES 

N.C. 82, 97 S.E. 54 (1918); Security Fin. Co. v. 
Hendry, 189 N.C. 549, 127 S.E. 629.(1925). 
And the courts will not lend their aid to 

extend a highly penal statute, although it is 
within the police power, unless the case comes 
within the letter of the law, and also within its 
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meaning and palpable design. It is just as 
clearly the policy of the law that it will not lend 
its aid in enforcing a claim founded on its own 
violation. Security Fin. Co. v. Hendry, 189 N.C. 
549, 127 S.E. 629 (1925). 

Intent of the statute is to prevent fraud 
or imposition upon those dealing with a busi- 
ness conducted under an assumed name, and to 
afford them means for knowing the status and 
responsibility of the concern with which they 
deal. Price v. Edwards, 178 N.C. 493, 101 S.E. 
33 (1919). 

The statute was enacted as a police regula- 
tion to protect the general public from fraud 
and imposition. Courtney v. Parker, 173 N.C. 
479, 92 S.E. 324 (1917); Security Fin. Co. v. 
Hendry, 189 N.C. 549, 127 S.E. 629 (1925), 

The statute manifestly is for the protection of 
creditors of persons who fail to comply with its 
provisions, or of others who do business with 
them. The consequences of a violation are pre- 
scribed by § 66-71. They seem to be limited to 
punishment as a misdemeanor, for it is ex- 
pressly provided that failure to comply with 
this section, shall not prevent a recovery in a 
civil action by the person who shall violate the 
statute. Farmers’ Bank & Trust Co. v. Murphy, 
189 N.C, 479, 127 S.E..527 (1925). 

This section is intended to protect the public 
and creditors against fraud. Wilder v. Hobson, 
101 N.C. App. 199, 398 S.E.2d 625 (1990). 
Statute does not apply between part- 

ners who are presumed to know the status and 
responsibility of the partnership; and a surviv- 
ing partner may maintain his action against 
the heirs of the dead one to recover his share in 
the assets of a partnership in a legitimate 
business, notwithstanding the business had 
been conducted in the name solely of the dead 
partner, and the requirements of the statute 
had not been complied with. Price v. Edwards, 
178 N.C. 493, 101 S.E. 33 (1919). 
Where a partnership in a legitimate business 

has been conducted in the name of one of the 
partners alone, as between themselves the stat- 
ute does not apply; and an action of the silent 
partner to recover his share of the assets from 
the other is not founded upon any wrong avoid- 
ing his recovery. Price v. Edwards, 178 N.C. 
493, 101 S.E. 33 (1919). 
Association Must Be Registered Under 

Section to Bring Suit Concerning Real 
Property. — Under the wording of § 39-25, 
unincorporated, unregistered association may 
hold real property in its common name; how- 
ever, if the association wishes to bring suit 
concerning this property, it must be registered 
in accordance with § 66-68. Cherokee Home 

Demonstration Club v. Oxendine, 100 N.C. App. 
622, 397 S.E.2d 643 (1990). 

Filing of Certificate Does Not Manifest 
Intent to Form Partnership. — Filing of a 
certificate to transact business under an as- 
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sumed name, pursuant to this section, does not 

manifest intent to form a partnership. Wilder v. 
Hobson, 101 N.C. App. 199, 398 S.E.2d 625 
(1990). 
Controlling Effect of § 1-69.1 over § 39- 

24. — Section 39-24 was enacted in 1939. The 
amendment to § 1-69.1, which added the re- 
quirement of an allegation of recordation under 
this section before suit may be brought by an 
unincorporated association in its common 
name, was enacted effective October 1, 1975. In 
the face of any irreconcilable conflict between 
the provisions of these two statutes, § 1-69.1, 

being the later enactment, will control or be 
regarded as a qualification of the earlier stat- 
ute. Cherokee Home Demonstration Club v. 
Oxendine, 100 N.C. App. 622, 397 S.E.2d 643 
(1990). 

Failure to Comply with § 1-69.1 Held 
Fatal to Complaint. — Failure of plaintiff 
unincorporated association to comply with the 
directives of § 1-69.1 was fatal to its complaint. 
Section 1-69.1 requires an allegation of a recor- 
dation under this section before suit may be 
brought by an unincorporated association in its 
common name. Cherokee Home Demonstration 
Club v. Oxendine, 100 N.C. App. 622, 397 
S.E.2d 643 (1990). 
Requirement That Unincorporated As- 

sociation Allege Its Registration. — While 
it is true that § 1-69.1 requires unincorporated 
association to allege its registration for pur- 
poses of bringing suit in its collective name, 
there is no concomitant requirement attached 
to its right to hold property under § 39-25. 
Cherokee Home Demonstration Club v. 
Oxendine, 100 N.C. App. 622, 397 S.E.2d 643 
(1990). 
Where a partnership is being conducted 

under the surname of the proprietors in 
such manner as to afford a reasonable and 
sufficient guide to a correct knowledge of the 
individuals composing the firm, the statute 
does not apply. Befarah v. Spell, 176 N.C. 198, 
96 S.E. 949 (1918). 

In Jennette v. Coppersmith, 176 N.C. 82, 97 
S.E. 54 (1918), it was held that the title of the 
plaintiffs’ firm, Jennette Bros., afforded a rea- 
sonable and sufficient guide to correct know]l- 
edge of the individuals composing the firm, and 
therefore did not come clearly within the doc- 
trine of “assumed” names within the meaning 
of this statute. 
Delay in Substituting Correct Name Not 

Fatal. — Where plaintiffs sued and served the 
appropriate party, their delay in substituting 
the correct name of that party was not fatal. 
Tyson v. Leggs Prods., Inc., 84 N.C. App. 1, 351 
S.E.2d 834 (1987). 

Sufficient Service on Corporate Agent. 
— Where at the time that plaintiffs instituted 
their action, corporation had not complied with 
this section, but was actively conducting busi- 
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ness under an assumed name and holding itself 
out to the public and to its employees under 
that name, and where service of process was 
accomplished upon a corporate agent who 
might have been expected to know that the 
assumed name was a name used by the corpo- 
ration, corporation was adequately served with 
sufficient legal process under its assumed 
name, and the trial court had jurisdiction. 
Tyson v. Leggs Prods., Inc., 84 N.C. App. 1, 351 
S.E.2d 834 (1987). 
Where corporation failed to comply with 

the provisions of former § 55-13 (see now § 55- 

5-01) and this section, it was estopped to com- 
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plain that it did not receive complaint and 
summons forwarded to it by the Secretary of 
State, as its own dereliction resulted in those 

documents being returned undelivered. South 
Carolina Ins. Co. v. Hallmark Enters., Inc., 88 
N.C. App. 642, 364 S.E.2d 678, cert. denied, 322 
N.C. 482, 370 S.E.2d 228 (1988). 

Cited in Patterson v. Southern Ry., 214 N.C. 
38, 198 S.E. 364 (1938); In re Estate of Nissen, 
345 F.2d 230 (4th Cir. 1965); Huggins v. Hall- 
mark Enters., Inc., 84 N.C. App. 15, 351 S.E.2d 
779 (1987); Strang v. Hollowell, 97 N.C. App. 
316, 387 S.E.2d 664 (1990). 

OPINIONS OF ATTORNEY GENERAL 

There is no authority for allowing a 
foreign limited partnership to operate un- 
der any more than one assumed name, and 
the assumed name under which it operates 
must be the one registered with the Secretary 
of State. See opinion of Attorney General to Mr. 
Clyde Smith, Deputy Secretary of State, 57 
N.C.A.G. 21 (1987), issued under the law in 
effect prior to enactment of the 1987 and 1987 

(Reg. Sess., 1988) amendments. 

Domestic limited partnerships may not 
operate under assumed names in North 
Carolina. See opinion of Attorney General to 
Mr. Clyde Smith, Deputy Secretary of State, 57 
N.C.A.G. 21 (1987), issued under the law in 

effect prior to enactment of the 1987 and 1987 
(Reg. Sess., 1988) amendments. 

§ 66-69. Index of certificates kept by register of deeds. 

Each register of deeds of this State shall keep an index which will show 
alphabetically every assumed name with respect to which a certificate is 
hereafter so filed in his county. The index shall also contain notations of any 
certificates of withdrawal or certificates of transfer filed in the county. (1918, c. 
a 8. 2; @.5.;.8. 3299; 1951, c..381,ss. 4; 73.1967, .¢,8235:5..29: LOST Cantieoee 
3. 

§ 66-69.1. Copy of certificate prima facie evidence. 

_ Acopy of such certificate duly certified by the register of deeds in whose office 
it has been filed shall be prima facie evidence of the facts required to be stated 
herein. (1913, c. 77, s. 2; C.S., s. 3299; 1951, c. 381, ss. 5, 7; 1967, c. 823, s. 30.) 

§ 66-70: Repealed by Session Laws 1969, c. 751, s. 45. 

§ 66-71. Violation of Article a misdemeanor; civil penalty. 

(a) Any person, partner or corporation failing to file the certificate as 
required by G.S. 66-68(a) or G.S. 66-68(c) — 

(1) Shall be guilty of a Class 3 misdemeanor, and 
(2) Shall be liable in the amount of fifty dollars ($50.00) to any person 

demanding that such certificate be filed if he fails to file the certificate 
within seven days after such demand. Such penalty may be collected 
in a civil action therefor. 

(b) The failure of any person to comply with the provisions of this Article 
does not prevent a recovery by such person in any civil action brought in any 
of the courts of this State. (1913, c. 77, s. 4; 1919, c. 2; C.S., s. 3291; 1951, c. 381, 
ss. 6, 7; 1987, c. 723, s. 4; 1998, c. 539, s. 517; 1994, Ex. Sess., c. 24, s. 14(c).) 
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Legal Periodicals. — For note, “The North 
Carolina Court of Appeals Provides a Solution 

ART. 15. PERSON TRADING AS “COMPANY” OR “AGENT” 866-72 

to the Business Name Game,” see 66 N.C.L. 
Rev. 1064 (1988). 

CASE NOTES 

Contracts in Violation of Statute Not 
Void. — It is clear that the legislature in- 
tended, by adding what is now subsection (b) of 
this section, that the punishment should be 
confined to the fine or imprisonment set out, 
but that contracts made by persons carrying on 
or conducting or transacting business in viola- 
tion of § 66-68 should not be void. Security Fin. 

Co. v. Hendry, 189 N.C. 549, 127 S.E. 629 
(1925). See also Williamson Real Estate Co. v. 

Sasser, 179 N.C. 497, 103 S.E. 73 (1920); Farm- 
ers’ Bank & Trust Co. v. Murphy, 189 N.C. 479, 
127 S.E. 527 (1925). 

Subsection (b) had the effect of changing the 
decision in Courtney v. Parker, 173 N.C. 479, 92 
S.E. 324 (1917). See Security Fin. Co. v. Hendry, 

189 N.C. 549, 127 S.E. 629 (1925). 
Applied in Highlands Tp. Taxpayers Ass'n v. 

Highlands Tp. Taxpayers Ass’n, 62 N.C. App. 
537, 303 S.E.2d 234 (1983). 

ARTICLE 15. 

Person Trading as “Company” or “Agent”. 

§ 66-72. Person trading as “company” or “agent” to dis- 
close real parties. 

If any person shall transact business as trader or merchant, with the 
addition of the words “factor,” “agent,” “& Company” or “& Co.,” or shall conduct 
such business under any name or style other than his own, except in case of a 
corporation, and fail to disclose the name of his principal or partner by a sign 
placed conspicuously at the place wherein such business is conducted, then all 
the property, stock of goods and merchandise, and choses in action purchased, 
used and contracted in the course of such business shall, as to creditors, be 
liable for the debts contracted in the course of such business by the person in 
charge of same. Provided, this section shall not apply to any person transacting 
business under license as an auctioneer, broker, or commission merchant; in all 
actions under this section it is incumbent on such trader or merchant to prove 
compliance with the same. (1905, c. 443; Rev., s. 2118; C.S., s. 3292; 1951, c. 
Bo1.-8.°8.} 

Cross References. — As to running of stat- 
ute of limitations against undisclosed partner, 
see § 1-28. 

ments and the consignor’s duty to satisfy public 
notice requirements, see 13 Wake Forest L. 
Rev. 507 (1977). 

Legal Periodicals. — For note on consign- 

CASE NOTES 

Purpose Similar to § 25-2-326(3). — A fair 
reading of this section’s terms suggests that its 
purpose is similar to that of § 25-2-326(3). BFC 
Chems., Inc. v. Smith-Douglass, Inc., 46 Bankr. 
1009 (E.D.N.C. 1985). 

Quoted in In re Griffin, 225 F. Supp. 482 
(W.D.N.C. 1963). 
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ARTICLE 16. 

Unfair Trade Practices in Diamond Industry. 

§ 66-73. Definitions. 

For the purpose of this Article: 
(1) A “diamond” is a natural mineral consisting essentially of pure carbon 

crystallized in the isometric system and is found in many colors. Its 
hardness is 10; its specific gravity approximately 3.52; and it has a 
refractive index 2.42. 

(2) “A member of the diamond industry” shall be construed to mean any 
person, firm, corporation or organization engaged in the business of 
selling, offering for sale, or distributing in commerce, diamonds (other 
than industrial diamonds), whether cut, polished, or in the rough, 
synthetic diamonds and imitation diamonds, and of any jewelry items 
or other products containing diamonds, synthetic diamonds, or imita- 
tion diamonds. 

(3) “The diamond industry” or “the industry” as used in this Article is a 
trade, industry or business which shall be construed to embrace all 
persons, firms, corporations and organizations engaged in selling, 
offering for sale, or the distribution in commerce of diamonds (other 
than industrial diamonds), whether cut, polished or in the rough, 
synthetic diamonds and imitation diamonds, and of any jewelry item 
or other products containing diamonds, synthetic diamonds or imita- 
tion diamonds. 

(4) “Unfair trade practices” as referred to herein are unfair methods of 
competition, unfair or deceptive acts or practices and other illegal 
practices which are prohibited by law. (1957, c. 585, s. 1.) 

Legal Periodicals. — For article on anti- Carolina, with federal law compared, see 50 
trust and unfair trade practice law in North N.C.L. Rev. 199 (1972). 

§ 66-74. What constitutes unfair trade practice. 

It is an unfair trade practice for any member of the diamond industry: 
(1) To use, or cause or promote the use of, any trade promotional 

literature, advertising matter, guarantee, warranty, mark, brand, 
label, trade name, picture, design or device, designation, or other type 
of oral or written representation, however disseminated or published, 
which has the capacity and tendency or effect of misleading or 
deceiving purchasers or prospective purchasers with respect to the 
type, kind, grade, quality, color, cut, quantity, size, weight, nature, 
substance, durability, serviceability, origin, preparation, production, 
manufacture, distribution, or customary or regular price, of any 
diamond or other product of the industry, or which has the capacity 
and tendency or effect of misleading or deceiving the purchasing or 
consuming public in any other material respect. 

(2) In the sale, offering for sale, or distribution of products of the industry 
to use the unqualified word “diamond” as descriptive of or as an 
identification for any object or product not meeting the requirement 
specified in the definition of diamond hereinabove set forth, or which, 
though meeting such requirements, has not been symmetrically 
fashioned with at least 17 polished facets. 
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(3) To use the words “reproduction, 

ART. 16. UNFAIR PRACTICES IN DIAMOND INDUSTRY §66-74 

The foregoing provisions of subdivision (2) have application to the 
unqualified use of the word “diamond.” They are not to be construed as 
inhibiting: 
a. The use of the words “rough diamond” as descriptive of or as a 

designation for, uncut or unfaceted objects or products meeting 
the requirements specified in the mentioned definition of dia- 
mond; or 

b. The use of the word “diamond” as descriptive of or as a designation 
for objects or products meeting the requirements of said definition 
of diamond, but which have not been symmetrically fashioned 
with at least 17 polished facets when in immediate conjunction 
with the word “diamond,” there is either a disclosure of the 
number of facets and shape of the diamond or the name of a type 
of diamond which denotes shape and which usually has less than 
17 facets (e.g., “rose diamond”); or 

c. The use of the words “imitation diamond” as descriptive of or as a 
designation for objects or products which do not meet the require- 
ments of said definition of diamond but have an appearance 
similar to that of a cut and polished diamond. 
When the word “diamond” is so used, the qualifying word or 

words shall be of at least equal conspicuousness as the word 
“diamond.” 

” “replica,” “diamond-like,” or similar 
terms as descriptive of imitation diamonds. 

(4) To use the term “synthetic diamond” as descriptive of any object or 
product unless such object or product has in fact been artificially 
created and is of similar appearance and of essentially the same 
optical and physical properties and chemical structure as a diamond, 
or to apply the term “diamond” to any man-made objects or products 
unless it is immediately preceded in each instance with equal 
conspicuity by the word “synthetic.” 

(5) To use the word “perfect” or any other word, expression or represen- 
tation of similar import, as descriptive of any diamond which discloses 
flaws, cracks, carbon spots, clouds, or other blemishes or imperfection 
of any sort when examined in normal daylight, or its equivalent, by a 
trained eye under a 10-power corrected diamond eye loupe or other 
equal magnifier. 

The use with respect to a stone which is not perfect of any phase 
(such as “commercially perfect”) containing the word “perfect” or 
“perfectly” is regarded as misleading and in violation of this subdivi- 
sion, and this subdivision shall not be construed as approving of the 
use of the word “perfect,” or any word or representation of like import, 
as descriptive of any diamond that is of inferior color or make. 
Nothing is to be construed as inhibiting the use of the word “flawless” 
as descriptive of a diamond which meets the requirements for “per- 
fect” set forth in this subdivision. 

(6) In connection with the offering of any ring or rings or other articles of 
jewelry having a perfect center stone or stones, and side or supple- 
mentary stones which are not of such quality, to use the word “perfect” 
without clearly disclosing that such description applies only to the 
center stone or center stones. 

(7) To use the term “blue white” or any other term, expression or 
representation of similar import as descriptive of any diamond which 
under normal, north daylight or its equivalent, shows any color or any 
trace of any color, other than blue or bluish. 

(8) To advertise, offer for sale, or sell any diamond which has been 
artificially colored or tinted by coating, irradiating, or heating, or by 

519 



§66-74 | CH. 66. COMMERCE AND BUSINESS §66-74 

use of nuclear bombardment, or by any other means, without disclo- 
sure of such fact to purchasers or prospective purchasers, or without 
disclosure that such artificial coloring or tinting is not permanent, if 
such is the fact. 

(9) To use the terms “properly cut,” “proper cut,” “modern cut,” “well 
made,” or expressions of similar import, to describe any diamond that 
is lopsided or so thick or so thin in depth as materially to detract from 
the brilliance of the stone. 

(10) To use the unqualified expressions “brilliant,” or “brilliant cut,” or 
“full cut” to describe, identify or refer to any diamond except a round 
diamond which has at least 32 facets, plus the table above the girdle 
and at least 24 facets below. 

Such terms should not be applied to single or rose-cut diamonds, 
either with or without qualification. They may be applied to emerald 
(rectangular) cut and marquise (pointed oval) cut diamonds meeting 
the above stated facet requirements when, in immediate conjunction 
with the term used, disclosure is made of the fact that the diamond is 
of emerald or marquise form. 

(11) To use the terms “clean,” “eye clean,” “commercially clean,” “commer- 
cially white,” or any other terms, expressions, or representations of 
similar import in advertising, labeling, representing, or describing 
any diamond when such terms are used for the purpose, or with the 
capacity and tendency or effect, of misleading or deceiving purchasers, 
prospective purchasers, or the consuming public. 

(12) To misrepresent the weight of any diamond or to deceive purchasers 
or prospective purchasers as to the weight of any diamond. 

The standard unit for designation of the weight of a diamond is the 
carat, which is equivalent to 200 milligrams (one-fifth gram). While 
advertisements may state the approximate weight or range of weights 
of a group of products, all weight representations regarding individual 
products shall state the exact weight of the stone or stones and be 
accurate to within 1/200th of a carat (one-half “point”). 

(13) To state or otherwise represent the weight of all diamonds contained 
in a ring or other article of jewelry unless such weight figure is 
accompanied with equal conspicuity by the words “total weight” or 
words of similar import, so as to indicate clearly that the weight 
shown is that of all stones in the article and not that of the center or 
largest stone. 

(14) To use the word “gem” to describe, identify or refer to any diamond 
which does not possess the requisite beauty, brilliance, value and 
other qualities necessary for classification as a gem. 

Not all diamonds are gems. For example: Small pieces of diamond 
rough or melee weighing only one or two points are not to be described 
as “gems.” Neither should stones which are grossly imperfect or of 
decidedly poor color be so classified unless they are of such a size as to 
be rare and desirable and valuable for that reason. 

No imitation diamond can be described as a gem under any 
circumstances. 

(15) In connection with the offering for sale, sale, or distribution of 
diamonds or articles set with diamonds, to use as part of any 
advertisement, label, packaging material, or other sales promotion 
literature, any illustration, picture, diagram or other depiction which 
either alone or in conjunction with accompanying words or phrases 
has the capacity and tendency or effect of misleading or deceiving 
purchasers or prospective purchasers concerning the type, kind, 
grade, color, cut, quality, size, weight, or character of any diamond, or 

99 66 2? 6 99 66. 
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which has the capacity and tendency or effect of misleading the 
purchasing or consuming public in any other material respect. 

(16) To use as part of any advertisement, label, packaging material, or 
other sales promotion literature, any illustration which exaggerates 
the size of a diamond inset or enlarges it out of proper proportion to 
the mounting, without clearly and conspicuously stating either the 
amount that the diamond has been enlarged in the illustration, or 
ban at diamond in the illustration has been “enlarged to show 

_ detail.” | 
(17) To represent, directly or indirectly, through the use of any statement 

or representation in advertising or through the use of any word or 
term in a corporate or trade name, or otherwise, that said member is 
a producer, cutter, or importer of diamonds, or owns or controls a 
cutting plant, or has connections abroad, through which importations 
of rough or cut stones are secured, or maintains offices abroad, when 
such is not the fact, or in any other manner to misrepresent the 

_... character, extent, volume, or type of business being conducted. 
(18) To publish or circulate false or misleading price quotations, price 

lists, terms or conditions of sale or reports as to production or sales 
which have the capacity and tendency or effect of misleading purchas- 
ers, prospective purchasers, or the consuming public, or to advertise, 
sell or offer to sell diamonds or articles set with diamonds at prices 
purporting to be reduced from what are, in fact, fictitious or exagger- 
ated manufacturer’s or distributor’s suggested retail selling price, or 
that contains what purport to be bona fide price quotations which are 
in fact higher than the prices at which such products are regularly 
and customarily sold in bona fide retail transactions. It is likewise an 
unfair trade practice to distribute, sell or offer for sale to the 
consuming public in such manner diamonds or articles set with 
eae bearing such false, fictitious, or exaggerated price tags or 
abels. 

(19) To offer for sale, sell, advertise, describe, or otherwise represent 
diamonds or diamond-set merchandise as “close-outs,” “discontinued 
lines,” or “special bargains,” by use of such terms or by words or 
representations of similar import, when such is not true in fact; or to 
offer for sale, sell, advertise, describe or otherwise represent such 
articles where the capacity and tendency or effect thereof is to lead the 
purchasing or consuming public to believe the same are being offered 
for sale or sold at greatly reduced prices, or at so-called “bargain” 
prices when such is not the fact. 

(20) To advertise a particular style or type of product for sale when 
purchasers or prospective purchasers responding to such advertise- 
ment cannot readily purchase the advertised style or type of product 
from the industry member and the purpose of the advertisement is to 

obtain prospects for the sale of a different style or type of product than 
that advertised. 

(21) To use sale practices or methods which: 
a. Deprive prospective customers of a fair opportunity to purchase 

any advertised style or type of product; or | 
b. To falsely disparage any advertised style or type of product or, 

without the knowledge of the customer, to substitute other styles 
or types of products which the advertiser intends to sell instead of 
the advertised style or type of product. 

(22) To advertise or offer for sale a grossly inadequate supply of products 
at reduced or bargain prices without disclosure of the inadequacy of 
the supply available at such prices when such advertisement or offer 
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has the capacity and tendency or effect of misleading or deceiving 
purchasers or prospective purchasers. 

(23) To describe, identify or refer to a diamond as “certified,” or to use 
respecting it any other word or words of similar meaning or import 
unless: 
a. The identity of the certifier and the specific matters or qualities 

certified are clearly disclosed in conjunction therewith; and 
b. The certifier has examined such diamond, has made such certifi- 

cation and is qualified to certify as to such matters and qualities; 
and 

c. There is furnished the purchaser a certificate setting forth clearly 
and nondeceptively the name of the certifier and the matters and 
qualities certified. 

(24) To aid, abet, coerce or induce another, directly or indirectly, to use or 
promote the use of any unfair trade practice specified in this Article. 
(TUb TT croup, ce 

Legal Periodicals. — For article on anti- Carolina, with federal law compared, see 50 
trust and unfair trade practice law in North N.C.L. Rev. 199 (1972). 

§ 66-75. Penalty for violation; each practice a separate 
offense. 

Any person, firm, corporation or organization engaging in any unfair trade 
practice, as defined in this Article, shall be guilty of a Class 1 misdemeanor; 
and each and every unfair trade practice engaged in shall be deemed a 
separate offense. (1957, c. 585, s. 3; 19938, c. 539, s. 518; 1994, Ex. Sess., c. 24, 
s. 14(c).) 

Legal Periodicals. — For article on anti- Carolina, with federal law compared, see 50 
trust and unfair trade practice law in North N.C.L. Rev. 199 (1972). 

ARTICLE 17. 

Closing-Out Sales. 

§ 66-76. Definitions. 

For the purposes of this Article, “closing-out sale” shall mean and include all 
sales advertised, represented or held forth under the designation of “going out 
of business,” “discontinuance of business,” “selling out,” “liquidation,” “lost our 
lease,” “must vacate,” “forced out,” “removal,” or any other designation of like 
meaning; “distress sale” shall mean and include all sales in which it is 
represented or implied that going out of business is possible or anticipated, in 
which closing out is referred to in any way, or in which it is implied that 
business conditions are so difficult that the seller is forced to conduct the sale; 
and “person” shall mean and include individuals, partnerships, voluntary 
associations and corporations. (1957, c. 1058, s. 1; 1981, c. 633, s. 1.) 

§ 66-77. License required; contents of applications; inven- 
tory required; fees; bond; extension of licenses; 
records; false statements. 

(a) No person shall advertise or offer for sale a stock of goods, wares or 
merchandise under the description of closing-out sale, or a sale of goods, wares 
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or merchandise damaged by fire, smoke, water or otherwise, or a distress sale 
unless he shall have obtained a license to conduct such sale from the clerk of 
the city or town in which he proposes to conduct such a sale or from the officer 
designated by the Board of County Commissioners if the sale is conducted in 
an unincorporated area. The applicant for such a license shall make to such 
clerk an application therefor, in writing and under oath at least seven days 
prior to the opening date of sale, showing all the facts relating to the reasons 
and character of such sale, including the opening and terminating dates of the 
proposed sale, the opening and terminating dates of any previous distress sale 
or closing-out sale held by the applicant within that county during the 
preceding 12 months, a complete inventory of the goods, wares or merchandise 
actually on hand in the place whereat such sale is to be conducted, and all 
details necessary to locate exactly and identify fully the goods, wares or 
merchandise to be sold. Provided, the seller in a distress sale need not file an 
inventory. 

(b) If such clerk shall be satisfied from said application that the proposed 
sale is of the character which the applicant desires to advertise and conduct, 
the clerk shall issue a license, upon the payment of a fee of fifty dollars ($50.00) 
therefor, together with a bond, payable to the city or town or county in the 
penal sum of five hundred dollars ($500.00), conditioned upon compliance with 
this Article, to the applicant authorizing him to advertise and conduct a sale of 
the particular kind mentioned in the application. The license fee provided for 
herein shall be good for a period of 30 days from its date, and if the applicant 
shall not complete said sale within said 30-day period then the applicant shall 
make application to such clerk for a license for a new permit, which shall be 
good for an additional period of 30 days, and shall pay therefor the sum of fifty 
dollars ($50.00), and a second extension period of 30 days may be similarly 
applied for and granted by the clerk upon payment of an additional fee of fifty 
dollars ($50.00) and upon the clerk being satisfied that the applicant is holding 
a bona fide sale of the kind contemplated by this Article and is acting in a bona 
fide manner; provided, however, that the clerk may not grant an extension 
period as provided in this subsection if (i) the applicant conducted a distress 
sale immediately preceding the current sale for which the extension is applied 
for and (ii) the period of the extension applied for, when added to the period of 
the preceding sale and the period of the current sale, will exceed 120 days. No 
additional bond shall be required in the event of one or more extensions as 
herein provided for. Any merchant who shall have been conducting a business 
in the same location where the sale is to be held for a period of not less than one 
year, prior to the date of holding such sale, or any merchant who shall have 
been conducting a business in one location for such period but who shall, by 
reason of the building being untenantable or by reason of the fact that said 
merchant shall have no existing lease or ownership of the building and shall be 
forced to hold such sale at another location, shall be exempted from the 
payment of the fees and the filing of the bond herein provided for. 

(c) Every city or town or county to whom application is made shall endorse 
upon such application the date of its filing, and shall preserve the same as a 
record of his office, and shall make an abstract of the facts set forth in such 
application, and shall indicate whether the license was granted or refused. 

(d) Any person making a false statement in the application provided for in 
this section shall, upon conviction, be deemed guilty of perjury. (1957, c. 1058, 
Be. 1951, ¢; 635, 8s.\2-4; 1987, c..387, s. 1.) 

§ 66-78. Additions to stock in contemplation of sale pro- 
hibited. 

No person in contemplation of a closing-out sale shall order any goods, wares 
or merchandise for the purpose of selling and disposing of the same at such 
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sale, and any unusual purchase and additions to the stock of such goods, wares 
or merchandise within 60 days prior to the filing of application for a license to 
conduct such sale shall be presumptive evidence that such purchases and 
additions to stock were made in contemplation of such sale. (1957, c. 1058, s. 
3; 1981, c. 633, s. 5.) 

§ 66-79. Replenishment of stock prohibited. 

No person carrying on or conducting a closing-out sale or a sale of goods, 
wares or merchandise damaged by fire, smoke, water or otherwise, shall, 
during the continuance of such sale, add any goods, wares or merchandise to 
the damaged stock inventoried in his original application for such license, and 
no goods, wares or merchandise shall be sold as damaged merchandise at or 
during such sale, excepting the goods, wares or merchandise described and 
inventoried in such original application. (1957, c. 1058, s. 4; 1981, c. 633, s. 5.) 

§ 66-80. Continuation of sale or business beyond termina- 
tion date. 

No person shall conduct a closing-out sale or a sale of goods, wares or 
merchandise damaged by fire, smoke, water or otherwise or a distress sale 
beyond the termination date specified for such sale, except as otherwise 
provided for in subsection (b) of G.S. 66-77; nor shall any person, upon 
conclusion of such sale, continue that business which had been represented as 
closing out or going out of business under the same name, or under a different 
name, at the same location, or elsewhere in the same city or town where the 
inventory for such sale was filed for a period of 12 months; nor shall any 
person, upon conclusion of such sale, continue business contrary to the 
designation of such sale. As used in this section, the term “person” includes 
individuals, partnerships, corporations, and other business entities. If a 
business entity that is prohibited from continuing a business under this 
section reformulates itself as a new entity or as an individual, whether by sale, 
merger, acquisition, bankruptcy, dissolution, or any other transaction, for the 
purpose of continuing the business, the successor entity or individual shall be 
considered the same person as the original entity for the purpose of this 
section. If an individual who is prohibited from continuing a business under 
this section forms a new business entity to continue the business, that entity 
shall be considered the same person as the individual for the purpose of this 
section. (1957, c: 1058,.s..5; 1981, c. 633,:s..6; 1987,.c. 387, s. 2.) 

§ 66-81. Advertising or conducting sale contrary to Arti- 
cle; penalty. 

Any person who shall advertise, hold, conduct or carry on any sale of goods, 
wares or merchandise under the description of closing-out sale or a sale of 
goods, wares or merchandise damaged by fire, smoke, water or otherwise or a 
distress sale, contrary to the provisions of this Article, or who shall violate any 
of the provisions of this Article shall be deemed guilty of a Class 1 misde- 
meanor. (1957, c. 1058, s. 6; 1981, c. 633, s. 7; 1993, c. 539, s. 519; 1994, Ex. 
Sess., c. 24, s. 14(c).) 

§ 66-82. Sales excepted; liability for dissemination of false 
advertisement. 

The provisions of this Article shall not appl, to sheriffs, constables or other 
public or court officers, or to any other persou or persons acting under the 

O24 



§66-83 ART. 18. LABELING OF HOUSEHOLD CLEANERS §66-87 

license, direction or authority of any court, State or federal, selling goods, 
wares or merchandise in the course of their official duties; provided, however, 
that no newspaper publisher, radio-broadcast licensee, television-broadcast 
licensee, or other agency or medium for the dissemination of advertising shall 
be liable under this Article by reason of the dissemination of any false 
advertisement prohibited by this Article, unless he has refused, on the written 
request of any law-enforcement officer or agency of this State, to furnish to 
such officer or agency the name and address of the person who caused the 
dissemination of such advertisement. (1957, c. 1058, s. 7.) 

§ 66-83. Restraining or enjoining illegal act. 

Upon complaint of any person the superior court shall have jurisdiction to 
restrain and enjoin any act forbidden or declared illegal by any provisions of 
this Article. (1957, c. 1058, s. 8.) 

§ 66-84: Repealed by Session Laws 1981, c. 633, s. 8. 

ARTICLE 18. 

Labeling of Household Cleaners. 

§ 66-85. Labeling cleaners containing volatile substances 
capable of producing toxic effects; definition. 

It shall be unlawful for any person, firm, or corporation manufacturing 
household cleaners which contain volatile substances capable of producing 
toxic effects in or on their users when used for their intended domestic 
purposes to sell or offer for sale any such cleaner unless such cleaner shall be 
labeled with the word “caution” or other word of similar import and unless 
directions shall plainly appear thereon as to the safe and proper use of the 
contents. Such label shall identify the particular substance contained therein. 
The phrase “volatile substances capable of producing toxic effect” as used 
herein shall include, but shall not be limited to, the following: benzene (benzol), 
toluene (toluol), coal tar naphtha, carbon tetrachloride, trichlorethylene, 
tetrachlorethylene (perchlorethylene), tetrachlorethane, methyl alcohol, and 
aromatic and chlorinated hydrocarbons of comparable volatility and toxicity. 
(1957, :c. 1241,.s. 1.) 

§ 66-86. Penalty for selling product in violation of Article. 

Any person, firm or corporation selling or offering to sell any product in 
_ violation of the terms of this Article shall be guilty of a Class 1 misdemeanor. 

(1957, c. 1241, s. 2; 1993, c. 539, s. 520; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 66-87. Injunctions. 

Upon complaint by the Department of Health and Human Services, the 
superior court shall have jurisdiction to enjoin any sale or offer of sale which 
is in violation of the provisions of this Article. (1957, c. 1241, s. 3; 1973, c. 476, 
s. 128; 1997-443, s. 11A.118(a).) 
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§ 66-88. Application of Article after enactment of federal 
legislation. 

If the Congress of the United States shall, at any time hereafter, enact in any 
form legislation designed to regulate the interstate distribution, labeling and 
sale of hazardous articles in packages suitable for or intended for household 
use, the Department of Health and Human Services shall, upon so determin- 
ing, issue a proclamation to such effect and, from and after the date of such 
proclamation, this Article shall be applicable only with respect to intrastate 
manufacture, distribution, sale and labeling by persons, firms or corporations 
who do not comply with the federal legislation as to interstate distribution, 
labeling and sale of the materials or articles described in G.S. 66-85. (1957, c. 
1241, s. 31/2; 1973, c. 476, s. 128; 1997-443, s. 11A.118(a).) 

§§ 66-89 through 66-93: Reserved for future codification purposes. 

ARTICLE 19. 

Business Opportunity Sales. 

§ 66-94. Definition. 

For purposes of this Article, “business opportunity” means the sale or lease 
of any products, equipment, supplies or services for the purpose of enabling the 
purchaser to start a business, and in which the seller represents: 

(1) That the seller will provide locations or assist the purchaser in finding 
locations for the use or operation of vending machines, racks, display 
cases or other similar devices, or currency-operated amusement 
machines or devices, on premises neither owned nor leased by the 
purchaser or seller; or 

(2) That it may, in the ordinary course of business, purchase any or all 
products made, produced, fabricated, grown, bred or modified by the 
purchaser using in whole or in part the supplies, services or chattels 
sold to the purchaser; or 

(3) The seller guarantees that the purchaser will derive income from the 
business opportunity which exceeds the price paid for the business 
opportunity; or that the seller will refund all or part of the price paid 
for the business opportunity, or repurchase any of the products, 
equipment, supplies or chattels supplied by the seller, if the purchaser 
is unsatisfied with the business opportunity and pays to the seller an 
initial, required consideration which exceeds two hundred dollars 
($200.00); or 

(4) That it will provide a sales program or marketing program which will 
enable the purchaser to derive income from the business opportunity 
which exceeds the price paid for the business opportunity, provided 
that this subsection shall not apply to the sale of a marketing program 
made in conjunction with the licensing of a federally registered 
trademark or a federally registered service mark, or when the 
purchaser pays less than two hundred dollars ($200.00). 

Provided, that “business opportunity” does not include the sale of an on-going 
business when the owner of that business sells and intends to sell only that one 
business opportunity; nor does it include the not-for-profit sale of sales 
demonstration equipment, materials, or samples, for a total price of two 
hundred dollars ($200.00) or less. (1977, c. 884, s. 1; 1981, c. 817, s. 1; 1983, c. 
42 Lis, 27 199 le CA ey) 
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Legal Periodicals. — For survey of 1977 
law on trade regulation, see 56 N.C.L. Rev. 934 
(1978). 

ART. 19. BUSINESS OPPORTUNITY SALES §66-94.1 

For comment on the Business Opportunity 
Sales Act of 1977, see 17 Wake Forest L. Rev. 
623 (1981). 

CASE NOTES 

In order for the Business Opportunity 
Sales Act to apply there must be a sale or 
lease of products, equipment, supplies, or ser- 
vices, for the purpose of enabling the purchaser 
to start a business; in addition, the seller must 
make one of the four types of representations 
listed in this section to the purchaser. Bunting 
v. Perdue, Inc., 611 F. Supp. 682 (E.D.N.C. 
1985). 
Violation Predating Effective Date of Ar- 

ticle. — Where plaintiff initially contracted 
with defendant in June, 1976, over one year 

before October 1, 1977, the effective date of the 
Business Opportunity Sales Act, and all further 
contracts between plaintiff and defendant en- 
abled plaintiff to continue and/or expand his 
business as an independent contract grower, 
none of them being for the purpose of starting a 
business, any violation of the Business Oppor- 
tunity Sales Act, assuming its applicability, 
occurred before the statute became operative. 
Bunting v. Perdue, Inc., 611 F. Supp. 682 
(E.D.N.C. 1985). 
Precontract Dealings Regulated. — This 

section is not confined to regulating the behav- 

ior of the seller at the time the contract of sale 
is signed, but seeks to regulate precontract 
dealings as well. Martin v. Pilot Indus., 632 
F.2d 271 (4th Cir. 1980). 

When seller guaranteed income from a 
franchise, it came within statute’s scope 

and had to comply with the act in its dealings 
with purchaser. Seller could not then remove 
the sale of the franchise from the act’s require- 
ments by later disclaiming any guarantee of 
profit. Martin v. Pilot Indus., 632 F.2d 271 (4th 
Cir. 1980). 

Act Held Inapplicable. — Where the trial 
court found that no representations were made 
until after the sale was consummated and that 
the agreement was for sellers to be sales and 
purchase agents on a commission basis, based 
on these filings, the transaction did not come 
within the purview of the Business Opportu- 
nity Sales Act and plaintiffs were not required 
to comply with the provisions of the Act. Anchor 
Paper Corp. v. Anchor Converting Co., 79 N.C. 
App. 144, 338 S.E.2d 821, cert. denied, 317 N.C. 
332, 346 S.E.2d 134 (1986). 

§ 66-94.1. Responsible sellers exemption. 

(a) The provisions of Article 19 shall not apply to the sale or lease of any 
products, equipment, supplies or services where: 

(1) The seller has not derived net income from such sales within the State 
during either of its two previous fiscal years, and does not intend to 
derive net income from such sales during its current fiscal year; and 

(2) The primary commercial activity of the seller or its affiliate is 
substantially different from the sale of the goods or services to the 
purchaser, and the gross revenues received by the seller from all such 
sales during the current and each of the two previous fiscal years do 
not exceed ten percent (10%) of the total gross revenues from all 
operations for the same period of the seller and any other affiliated 
entity contractually obligated to compensate the purchaser for the 
purchaser’s business activities arising from the sale; and 

(3) The sale results in an improvement to realty owned or leased by the 
purchaser which enables the purchaser to receive goods on consign- 
ment from the seller or its affiliate. An “improvement to realty” occurs 
when a building or other structure is constructed or when significant 
improvements to an existing building or structure are made; and 

(4) The seller has either a net worth on a consolidated basis, according to 
its most recent audited financial statement, of not less than five 
million dollars ($5,000,000) or has obtained a surety bond from a 
surety company authorized to do business in this State in an amount 
equal to or greater than the gross revenues received from the sale or 
lease of products, equipment, supplies or services in this State during 
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the preceding 12-month period which enabled the purchaser to start a 
business. 

(b) The provisions of Article 19 shall not apply to the sale or lease of any 
products, equipment, supplies, or services where: 

(1) The seller has a net worth on a consolidated basis, according to its 
most recent audited financial statement, of not less ‘than five million 
dollars ($5,000,000); and 

(2) The primary commercial activity of the seller is motor carrier trans- 
portation and the seller is subject to the jurisdiction of the Interstate 
Commerce Commission or any other federal agency that regulates 
motor carrier transportation. 

(c) Any seller satisfying the requirements of subsections (a) or (b) of this 
section shall file with the Secretary of State two copies of a document signed 
under ‘oath by the seller or one authorized to sign on behalf of the seller 
containing the following information: 

(1) The name of the seller and whether the seller is doing business as an 
individual, partnership, or corporation; 

(2) The principal business address of the seller; 
(3) A brief description of the products, equipment, supplies, or services 

being sold or leased by the seller; and 
(4) A statement which explains the manner in which each of the require- 

ments of subsections (a) or (b) of this section are met. (19838, c. 421, s. 
1 LOS Vac aa) 

§ 66-95. Required disclosure statement. 

At least 48 hours prior to the time the purchaser signs a business opportu- 
nity contract, or at least 48 hours prior to the receipt of any consideration by 
the seller, whichever occurs first, the seller must provide the prospective 
purchaser a written document, the cover sheet of which is entitled in at least 
10-point bold face capital letters “DISCLOSURES REQUIRED BY NORTH 
CAROLINA LAW.” Under this title shall appear the statement in at least 
10-point type that “The State of North Carolina has not reviewed and does not 
approve, recommend, endorse or sponsor any business opportunity. The 
information contained in this disclosure has not been verified by the State. If 
you have any questions about this investment, see an attorney before you sign 
a contract or agreement.” Nothing except the title and required statement shall 
appear on the cover sheet. The disclosure document shall contain the following 
information: 

(1) The name of the seller, whether the seller is doing business as an 
individual, partnership, or corporation, the names under which the 
seller has done, is doing or intends to do business, and the name of any 
parent or affiliated company that will engage in business transactions 
with purchasers or who takes responsibility for statements made by 
the seller. 

(2) The names and addresses and titles of the seller’s officers, directors, 
trustees, general partners, general managers, principal executives, 
and any other persons charged with responsibility for the seller’s 
business activities relating to the sale of business opportunities. The 
disclosure document shall additionally contain a statement disclosing 
who, if any, of the above persons: 
a. Has been the subject of any legal or administrative proceeding 

alleging the violation of any business opportunity or franchise 
law, or fraud, embezzlement, fraudulent conversion, restraint of 
trade, unfair or deceptive practices, misappropriation of property 
or comparable allegations; 
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b. Has been the subject of any bankruptcy, reorganization or receiv- 
ership proceeding, or was an owner, a principal officer or a 
general partner of any entity which has been subject to such 
proceeding. 

The disclosure document shall set forth the name of the person, the 
nature of and the parties to the action or proceeding, the court or other 
forum, the date, the current status of the action or proceeding, the 
terms and conditions of any order of decree, the penalties or damages 
assessed and/or terms of settlement, and any other information to 
ae the purchaser to assess the prior business activities of the 
seller. 

(3) The prior business experience of the seller relating to business 
opportunities including: 

_a. The name, address, and a description of any business opportunity 
previously offered by the seller; 

b. The length of time the seller has offered each such business 
opportunity; 

c. The length of time the seller has conducted the business opportu- 
nity currently being offered to the purchaser. 

(4) A full and detailed description of the actual services that the business 
opportunity seller undertakes to perform for the purchaser. 

(5) A copy of a current (not older than 13 months) financial statement of 
the seller, updated to reflect any material changes in the seller’s 
financial condition. 

(6) If training of any type is promised by the seller, the disclosure 
statement must set forth a complete description of the training and 
the length of the training. 

(7) If the seller promises services to be performed in connection with the 
placement of the equipment, product(s) or supplies at various loca- 
tion(s), the disclosure statement must set forth the full nature of those 
services as well as the nature of the agreements to be made with the 
owners or managers of these location(s) where the purchaser’s equip- 
ment, product(s) or supplies will be placed. 

(8) If the business opportunity seller is required to secure a bond or 
establish a trust deposit pursuant to G.S. 66-96, the document shall 
state either: 
a. “As required by North Carolina law, the seller has secured a bond 

issued by 
(name and address of surety company) 

a surety company authorized to do business in this State. Before 
signing a contract to purchase this business opportunity, you 
should check with the surety company to determine the bond’s 
current status,” or 

b. “As required by North Carolina law, the seller has established a 
Pee GACCOUIN Ste sett eee nA A Le 

(number of account) 
with 

(name and address of bank or savings institution) 
Before signing a contract to purchase this business opportunity, 
you should check with the bank or savings institution to deter- 
mine the current status of the trust account.” 

(9) The following statement: 
“If the seller fails to deliver the product(s), equipment or supplies 

necessary to begin substantial operation of the business within 45 
days of the delivery date stated in your contract, you may notify the 
seller in writing and demand that the contract be cancelled.” 
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(10) If the seller makes any statement concerning sales or earnings, or 
range of sales or earnings that may be made through this business 
opportunity, the document must disclose: | 
a. The total number of purchasers of business opportunities involving 

the product(s), equipment, supplies or services being offered who 
to the seller’s knowledge have actually received earnings in the 
amount or range specified, within three years prior to the date of 
the disclosure statement. 

b. The total number of purchasers of business opportunities involving 
the product(s), equipment, supplies or services being offered 
within three years prior to the date of the disclosure statement. 
GION) cv884,.Ss.1 5.198 Ic. 817, sane) 

CASE NOTES 

Purchaser’s Remedies for Failure to — seller, Martin v. Pilot Indus., 632 F.2d 271 (4th 
Make Disclosures. — Where seller failed to Cir. 1980). 
make the disclosures required under this sec- Cited in Wiggins v. Triesler Co., 115 N.C. 
tion, purchaser was entitled under § 66-100(a) App. 368, 444 S.E.2d 245 (1994). 
to void the contract and receive all sums paid to 

§ 66-96. Bond or trust account required. 

If the business opportunity seller makes any of the representations set forth 
in G.S. 66-94(3), the seller must either have obtained a surety bond issued by 
a surety company authorized to do business in this State or have established 
a trust account with a licensed and insured bank or savings institution located 
in the State of North Carolina. The amount of the bond or trust account shall 
be an amount not less than fifty thousand dollars ($50,000). The bond or trust 
account shall be in favor of the State of North Carolina. Any person who is 
damaged by any violation of this Article, or by the seller’s breach of the 
contract for the business opportunity sale or of any obligation arising there- 
from may bring an action against the bond or trust account to recover damages 
suffered; provided, however, that the aggregate liability of the surety or trustee 
shall be only for actual damages and in no event shall exceed the amount of the 
bond or trust account. (1977, c. 884, s. 1.) 

CASE NOTES 

Stated in Martin v. Pilot Indus., 632 F.2d 271 
(4th Cir. 1980). 

§ 66-97. Filing with Secretary of State. 

(a) The seller of every business opportunity shall file with the Secretary of 
State two copies of the disclosure statement required by G.S. 66-95, accompa- 
nied by a fee in the amount of ten dollars ($10.00) made payable to the 
Secretary of State, prior to placing any advertisement or making any other 
representations to prospective purchasers in this State. The seller shall update 
this filing as any material change in the required information occurs, but no 
ess than annually. 
(b) Every seller shall file, in such form as the Secretary of State may 

prescribe, an irrevocable consent appointing the Secretary of State or his 
successors 1n office to be his attorney to receive service of any lawful process in 
any noncriminal suit, action or proceeding against the seller or his successor, 
executor or administrator which arises under this Article after the consent has 
been filed, with the same force and validity as if served personally on the 
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person filing the consent. Service may be made by leaving a copy of the process 
in the office of the Secretary of State, but is not effective unless (i) the plaintiff, 
who may be the Attorney General in a suit, action or proceeding instituted by 
him, forthwith sends notice of the service and a copy of the process by 
registered mail to the defendant or respondent at his address on file with the 
Secretary of State, and (ii) the plaintiff’s affidavit of compliance with this 
section is filed in the case on or before the return date of the process, if any, or 
within such further time as the court allows. 

(c) If the seller of a business opportunity is required by G.S. 66-96 to provide 
a bond or establish a trust account, he shall file with the Secretary of State two 
copies of the bond or two copies of the formal notification by the depository that 
the trust account is established contemporaneously with compliance with 
subsections (a) or (d). 

(d) The Secretary of State may accept the Uniform Franchise Offering 
Circular (UFOC) or the Federal Trade Commission Basic Disclosure Docu- 
ment, provided, that the alternative disclosure document shall be accompanied 
by a separate sheet setting forth the caption and statement and any other 
information required by G.S. 66-95. 

(e) Failure to so file shall be a Class 1 misdemeanor. (1977, c. 884, s. 1; 1981, 
c. 817, s. 3; 1993, c. 539, s. 521; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 66-98. Prohibited acts. 

Business opportunity sellers shall not: 
(1) Represent that the business opportunity provides income or earning 

potential of any kind unless the seller has documented data to 
substantiate the claims of income or earning potential and discloses 
this data to the prospective purchaser at the time such representa- 
tions are made; 

(2) Use the trademark, service mark, trade names, logotype, advertising 
or other commercial symbol of any business which does not either 
control the ownership interest in the seller or accept responsibility for 
all representations made by the seller in regard to the business 
opportunity, unless it is clear from the circumstances that the owner 
of the commercial symbol is not involved in the sale of the business 
opportunity; 

(3) Make or authorize the making of any reference to its compliance with 
this Article in any advertisement or other contact with prospective 
purchasers. (1977, c. 884, s. 1.) 

CASE NOTES 

Evidence Required. — Trial court erred by representations. Wiggins v. Triesler Co., 115 
failing to make findings of fact as to whether N.C. App. 368, 444 S.E.2d 245 (1994). 
defendant made representations of income or Stated in Martin v. Pilot Indus., 632 F.2d 271 . 
earning potential and whether it further failed (4th Cir. 1980). 
to disclose information substantiating those 

§ 66-99. Contracts to be in writing; form; provisions. 

(a) Every business opportunity contract shall be in writing and a copy shall 
be given to the purchaser at the time he signs the contract. 

(b) Every contract for a business opportunity shall include the following: 
(1) The terms and conditions of payment; 
(2) A full and detailed description of the acts or services that the business 

opportunity seller undertakes to perform for the purchaser; 
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(3) The seller’s principal business address and the name and address of 
its agent in the State of North Carolina authorized to receive service 
of process in addition to the Secretary of State as provided in G.S. 
66-97(b); 

(4) The approximate delivery date of any product(s), equipment or sup- 
plies the business opportunity seller is to deliver to the purchaser. 
(1977, c. 884, s. 1; 1981, c. 817, s. 4; 1983, c. 721, s. 4.) 

Cross References. — As to contracts requir- 
ing writing, see §§ 22-1 through 22-4. 

CASE NOTES 

Cited in Varnell v. Henry M. Milgrom, Inc., 
78 N.C. App. 451, 337 S.E.2d 616 (1985). 

§ 66-100. Remedies. 

(a) If a business opportunity seller uses any untrue or misleading state- 
ments in the sale of a business opportunity, or fails to give the proper 
disclosures in the manner required by G.S. 66-95, or fails to deliver the 
equipment, supplies or product(s) necessary to begin substantial operation of 
the business within 45 days of the delivery date stated in the business 
opportunity contract, or if the contract does not comply with the requirements 
of G.S. 66-99, then, within one year of the date of the contract, upon written 
notice to seller, the purchaser may void the contract and shall be entitled to 
receive from the business opportunity seller all sums paid to the business 
opportunity seller. Upon receipt of such sums, the purchaser shall make 
available to the seller at purchaser’s address or at the places at which they are 
located at the time notice is given, all product(s), equipment or supplies 
received by the purchaser. Provided, that purchaser shall not be entitled to 
unjust enrichment by exercising the remedies provided in this subsection. 

(b) Any purchaser injured by a violation of this Article or by the business 
opportunity seller’s breach of a contract subject to this Article or any obligation 
arising therefrom may bring an action for recovery of damages, including 
reasonable attorneys’ fees. 

(c) Upon complaint of any person that a business opportunity seller has 
violated the provisions of this Article, the superior court shall have jurisdiction 
to enjoin the defendant from further such violations. 

(d) The remedies provided herein shall be in addition to any other remedies 
provided for by law or in equity. 

(e) The violation of any provisions of this Article shall constitute an unfair 
practice under G.S. 75-1.1. (1977, c. 884, s. 1.) 

Legal Periodicals. — For note, “Consumer the Insurance Code: Does Per Se Necessarily 
Protection—The Unfair Trade Practice Act and Preempt?” see 10 Campbell L. Rev. 487 (1988). 

CASE NOTES 

Where seller failed to make the disclo- F.2d 271 (4th Cir. 1980). 

sures required under § 66-95 to purchaser, Cited in Marshall v. Miller, 302 N.C. 539, 
purchaser was entitled under subsection (a) of 976 S.E.2d 397 (1981); Wiggins v. Triesler Co., 
this section to void the contract and receive all 115 N.C. App. 368, 444 S.E.2d 245 (1994). 
sums paid to seller. Martin v. Pilot Indus., 632 
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§§ 66-101 through 66-105: Reserved for future codification purposes. 

ARTICLE 20. 

Loan Brokers. 

§ 66-106. (Effective until July 1, 2002) Definitions. 

For purposes of this Article the following definitions apply: 
(1) A “loan broker” is any person, firm, or corporation who, in return for 

any consideration from any person, promises to (i) procure for such 
person, or assist such person in procuring, a loan from any third 
party; or (ii) consider whether or not it will make a loan to such 
person. 

_ (2) A “loan” is an agreement to advance money or property in return for 
the promise to make payments therefor, whether such agreement is 
styled as a loan, credit card, line of credit, a lease or otherwise. 

Provided, that this Article shall not apply to any party approved as a 
mortgagee by the Secretary of Housing and Urban Development, the Federal 
Housing Administration, the Veterans Administration, a National Mortgage 
Association or any federal agency; nor to any party currently designated and 
compensated by a North Carolina licensed insurance company as its agent to 
service loans it makes in this State; nor to any insurance company registered 
with and licensed by the North Carolina Insurance Commissioner; nor, with 
respect to residential mortgage loans, to any residential mortgage banker or 
mortgage broker registered with the Commissioner of Banks pursuant to 
Article 19 of Chapter 53 or exempt from such registration pursuant to G.S. 
53-234(6); nor to any attorney-at-law, public accountant, or dealer registered 
under the North Carolina Securities Act, acting in the professional capacity for 
which such attorney-at-law, public accountant, or dealer is registered or 
licensed under the laws of the State of North Carolina. Provided further that 
subdivision (1)(ii1) above shall not apply to any lender whose loans or advances 
to any person, firm or corporation in North Carolina aggregate more than one 
million dollars ($1,000,000) in the preceding calendar year. (1979, c. 705, s. 1; 
bela, T8Osisc04; 1993, c..339,.8. 2:) 

Section Set Out Twice. — The section section as amended July 1, 2002, see the follow- 

above is effective until July 1, 2002. For the ing section, also numbered § 66-106. 

CASE NOTES 

Cited in Wilson Heights Church of God v. Tomika Invs., Inc. v. Macedonia True Vine Pen- 
Autry, 94 N.C. App. 111, 379 S.E.2d 691 (1989); — tecostal Holiness Church of God, 136 N.C. App. 
L.C. Williams Oil Co. v. NAFCO Capital Corp., 493, 524 S.E.2d 591 (2000). 
130 N.C. App. 286, 502 S.E.2d 415 (1998); 

§ 66-106. (Effective July 1, 2002) Definitions. 

(a) For purposes of this Article the following definitions apply: 
(1) A “loan broker” is any person, firm, or corporation who, in return for 

any consideration from any person, promises to (i) procure for such 
person, or assist such person in procuring, a loan from any third 
party; or (ii) consider whether or not it will make a loan to such 
person. 
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§ 66-106 is set out twice. See notes. 

(2) A “loan” is an agreement to advance money or property in return for 
the promise to make payments therefor, whether such agreement is 
styled as a loan, credit card, line of credit, a lease or otherwise. 

(b) Except for mortgage loans as defined in G.S. 53-243.01(15), this Article 
shall not apply to any party approved as a mortgagee by the Secretary of 
Housing and Urban Development, the Federal Housing Administration, the 
Veterans Administration, a National Mortgage Association or any federal 
agency; nor to any party currently designated and compensated by a North 
Carolina licensed insurance company as its agent to service loans it makes in 
this State; nor to any insurance company registered with and licensed by the 
North Carolina Insurance Commissioner; nor, with respect to residential 
mortgage loans, to any residential mortgage banker or mortgage broker 
licensed pursuant to Article 19A of Chapter 53 of the General Statutes or 
exempt from licensure pursuant to G.S. 53-243.01(8) and G.S. 53-243.02; nor to 
any attorney-at-law, public accountant, or dealer registered under the North 
Carolina Securities Act, acting in the professional capacity for which such 
attorney-at-law, public accountant, or dealer is registered or licensed under the 
laws of the State of North Carolina. Provided further that subdivision (1)(1i) 
above shall not apply to any lender whose loans or advances to any person, firm 
or corporation in North Carolina aggregate more than one million dollars 
($1,000,000) in the preceding calendar year. (1979, c. 705, s. 1; 1981, c. 785, s. 
1; 1993,.c. 339, s. 2; 2001-393, s. 4:) 

Section Set Out Twice. — The section 
above is effective July 1, 2002. For the section 
as in effect until July 1, 2002, see the preceding 
section, also numbered § 66-106. 

Effect of Amendments. — Session Laws 
2001-398, s. 4, effective July 1, 2002, added the 
subsection (a) and (b) designations; and in 
present subsection (b), substituted “Except for 
mortgage loans as defined in GS. 53- 

243.01(15)” for “Provided that” and substituted 
“licensed pursuant to Article 19A of Chapter 53 
of the General Statutes or exempt from 
licensure pursuant to G.S. 53-243.01(8) and 
G.S. 53-243.02” for “registered with the Com- 
missioner of Banks pursuant to Article 19 of 
Chapter 53 or exempt from such registration 
pursuant to G.S. 53-234(6).” 

§ 66-107. Required disclosure statement. 

At least seven days prior to the time any person signs a contract for the 
services of a loan broker, or the time of the receipt of any consideration by the 
loan broker, whichever occurs first, the broker must provide to the party with 
whom he contracts a written document, the cover sheet of which is entitled in 
at least 10-point bold face capital letters “DISCLOSURES REQUIRED BY 
NORTH CAROLINA LAW.” Under this title shall appear the statement in at 
least 10-point type that “The State of North Carolina has not reviewed and 
does not approve, recommend, endorse or sponsor any loan brokerage contract. 
The information contained in this disclosure has not been verified by the State. 
If you have any questions see an attorney before you sign a contract or 
agreement.” Nothing except the title and required statement shall appear on 
the cover sheet. The disclosure document shall contain the following informa- 
tion: 

(1) The name of the broker; whether the broker is doing business as an 
individual, partnership, or corporation; the names under which the 
broker has done, is doing or intends to do business; and the name of 
any parent or affiliated companies; 

(2) The names, addresses and titles of the broker’s officers, directors, 
trustees, general partners, general managers, principal executives, 
and any other persons charged with responsibility for the broker’s 
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business activities; and all the broker’s employees located in North 
Carolina; 

(3) The length of time the broker has conducted business as a loan broker; 
(4) The total number of loan brokerage contracts the broker has entered 

within the past 12 months; 
(5) The number of loan brokerage contracts in which the broker has 

successfully obtained a loan for the prospective borrower within the 
past 12 months; 

(6) A copy of a current (not older than 13 months) financial statement of 
the broker, updated to reflect any material changes in the broker’s 
financial condition; 

(7) A full and detailed description of the actual services that the broker 
undertakes to perform for the prospective borrower; 

(8) A specific statement of the circumstances in which the broker will be 
entitled to obtain or retain consideration from the party with whom he 
contracts; 

(9) One of the following statements, whichever is appropriate: 
a. “As required by North Carolina law, this loan broker has secured a 

bond by 
(name and address of surety company) 

a surety authorized to do business in this State. Before signing a 
contract with this loan broker, you should check with the surety 
company to determine the bond’s current status,” or 

b. “As required by North Carolina law, this loan broker has estab- 
Peed ua ACCOUT Us teexite oe ne es er ee 

(number of account) 
with 

(name/address of bank or savings institution). 
Before signing a contract with this loan broker you should check 
with the bank or savings institution to determine the current 
status of the trust account.” (1979, c. 705, s. 1.) 

§ 66-108. Bond or trust account required. 

(a) Every loan broker must obtain a surety bond issued by a surety company 
authorized to do business in this State, or establish a trust account with a 
licensed and insured bank or savings institution located in the State of North 
Carolina. The amount of the bond or trust account shall be ten thousand 
dollars ($10,000). The bond or trust account shall be in favor of the State of 
North Carolina. Any person damaged by the loan broker’s breach of contract or 
of any obligation arising therefrom, or by any violation of this Article, may 
bring an action against the bond or trust account to recover damages suffered. 
The aggregate liability of the surety or trustee shall be only for actual damages 
and in no event shall exceed the amount of the bond or trust account. 

(b) Failure to comply with subsection (a) shall be a Class 1 misdemeanor. 
(c) No loan broker shall collect any advance fee or other valuable consider- 

ation from a borrower prior to the closing of the loan. This prohibition shall not 
preclude the loan broker from collecting reasonable and necessary fees payable 
to third parties for appraisal, property survey, title examination, and credit 
reports. (1979, c..705,.s. 1; 1993, c. 339, s. 3; c. 539, s. 522; 1994, Ex. Sess., c. 
24, s. 14(c).) 

§ 66-109. Filing with Secretary of State. 

(a) Prior to placing any advertisement or making any other representations 
to prospective borrowers in this State, every loan broker shall file with the 
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Secretary of State two copies of the disclosure statement required by G:S. 
66-107, and either a copy of the bond required by G.S. 66-108, or a copy of the 
formal notification by the depository that the trust account required by G.S. 
66-108 is established. These filings shall be updated as any material changes 
in the required information or the status of the bond or trust account occur, but 
no less than annually. 

(b) Failure to comply with subsection (a) shall be a Class 1 misdemeanor. 
(1979, c. 705, s. 1; 1981, c. 785, s. 2; 19938, c. 539, s. 523; 1994, Ex. Sess., c. 24, 
s. 14(c).) 

CASE NOTES 

Cited in Wilson Heights Church of God v. 
Autry, 94 N.C. App. 111, 379 S.E.2d 691 (1989). 

§ 66-110. Contracts to be in writing. 

Every loan brokerage contract shall be in writing, and signed by all 
contracting parties. A copy of the contract shall be given to the prospective 
borrower at the time he signs the contract. (1979, c. 705, s. 1.) 

§ 66-111. Remedies. 

(a) Ifa loan broker uses any untrue or misleading statements in connection 
with a loan brokerage contract, fails to fully comply with the requirements of 
this Article, fails to comply with the terms of the contract or any obligation 
arising therefrom, or fails to make diligent effort to grant a loan to or procure 
a loan on behalf of the prospective borrower, then, upon written notice to the 
broker, the prospective borrower may void the contract, and shall be entitled to 
receive from the broker all sums paid to the broker, and recover any additional 
damages including attorney’s fees. 

(b) Upon complaint of any person that a loan broker has violated the 
provisions of this Article, the superior court shall have jurisdiction to enjoin 
that defendant from further such violations. 

(c) The remedies provided herein shall be in addition to any other remedies 
provided for by law or in equity. 

(d) The violation of any provisions of this Article shall constitute an unfair 
practice under G.S. 75-1.1. (1979, c. 705, s. 1.) 

Legal Periodicals. — For note, “Consumer 
Protection—The Unfair Trade Practice Act and 

the Insurance Code: Does Per Se Necessarily 
Preempt?” see 10 Campbell L. Rev. 487 (1988). 

CASE NOTES 

Borrower Not Estopped from Contest- 
ing Compensation Paid. — The language in 
subsection (a) obviously contemplates that a 
borrower has received some form of “benefit” or 
service for which a broker received compensa- 
tion; therefore, it logically follows that the fact 
that a broker rendered the agreed upon ser- 

vices to a prospective borrower would not estop 
the borrower from seeking recovery under the 
provisions of this section. Wilson Heights 
Church of God v. Autry, 94 N.C. App. 111, 379 
S.E.2d 691 (1989). 

Cited in Marshall v. Miller, 302 N.C. 539, 
276 S.E.2d 397 (1981). 
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§ 66-112. Scope. 

The provisions of this Article shall apply in all circumstances in which any 
party to the contract conducted any contractual activity (including but not 
limited to solicitation, discussion, negotiation, offer, acceptance, signing, or 
performance) in this State. (1979, c. 705, s. 1.) 

§§. 66-113 through 66-117: Reserved for future codification purposes. 

ARTICLE 21. 

Prepaid Entertainment Contracts. 

§ 66-118. Definitions. 

As used in this Article, unless the context clearly requires otherwise: 
(1) “Contract cost” means the total consideration paid by a buyer pursu- 

ant to a contract including but not limited to: 
a. Any initiation or nonrecurring fee charged; 
b. All periodic fees required by the contract; 
c. All dues or maintenance fees; and 
d. All finance charges, time-price differentials, interest, and other 

similar fees and charges. 
(2) “Contract duration” means the total period of use allowed by a buyer’s 

contract, including months or time periods that are called “free” or 
“bonus” or that are described in any other terms suggesting that they 
are provided free of charge. 

(3) “Prepaid entertainment contract” means any contract in which: 
a. The buyer of a service pays for or is obligated to pay for service. 

prior to the buyer’s receipt of or enjoyment of any or all of the 
services; 

b. The seller is other than a licensed nonprofit school, college, or 
university; the State or any subdivision thereof; or a nonprofit 
religious, ethnic, or community organization; and 

c. The services to be performed are related to any one of the following: 
1. Dance lessons or facilities, or any related services or events; 
2. Matching, dating, or social club services or facilities, including 

any service represented as providing names of, introduction 
to, or opportunity to meet members of the opposite sex; 

3. Martial arts training; 
4. Health or athletic club services or facilities. (1979, c. 833, s. 1; 

1991 (Reg. Sess., 1992), c. 1009, s. 1.) 

§ 66-119. Contract requirements. 

Every prepaid entertainment contract shall: 
(1) Be in writing, fully completed, dated and signed by all contracting 

_ parties. A copy of the contract shall be given to the buyer at the time 
he signs the contract; 

(2) Have a duration of service that is a precisely measured period of years 
or any definite part of a year; 

(3) Contain a full statement of the buyer’s rights under G.S. 66-120; 
(4) Contain, in immediate proximity to the space reserved for the signa- 

ture of the buyer, in bold face type of a minimum size of 10 points, a 
statement of the buyer’s rights under G.S. 66-121, in substantially the 
following form: 
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“You the buyer, may cancel this contract at any time prior to 
midnight of the third business day after the date of this contract. To 
cancel, you must notify the seller in writing not later than midnight of 

(Date) 
(1979, c. 833, s. 1.) 

§ 66-120. Buyer’s rights. 

Every seller of a prepaid entertainment contract must: 
(1) Deliver to the buyer all information of a personal or private nature, 

including but not limited to answers to tests or questionnaires, 
photographs, evaluations, and background information, within 30 
days after request therefor; 

(2) Refund to the buyer at least ninety percent (90%) of the pro rata cost 
of any unused services, within 30 days after request therefor, if: 
a. The buyer is unable to receive benefits from the seller’s services by 

reason of death or disability; or 
b. The buyer relocates more than eight miles from his present 

location, and more than 30 miles from the seller’s facility and any 
substantially similar facility that will accept the seller’s obliga- 
tion under the contract and this Article; or 

c. The seller relocates his facility more than eight miles from its 
present location, or the services provided by the seller are 
materially impaired. 

(3) Refund to the buyer the pro rata cost of any unused services under all 
contracts between the parties, within 30 days after request therefor, if 
the aggregate price of all contracts in force between the parties 
exceeds one thousand five hundred dollars ($1,500). Provided, if the 
contract so provides, the seller may retain a cancellation fee of not 
more than 25 percent (25%) of the pro rata cost of unused services on 
all contracts, not to exceed five hundred dollars ($500.00). (1979, c. 
833, s. 1.) 

§ 66-121. Buyer’s right to cancel. 

(a) In addition to any right otherwise to revoke an offer or cancel a sale or 
contract, the buyer has the right to cancel a prepaid entertainment contract 
sale until midnight of the third business day after the buyer signs a contract 
which complies with G.S. 66-119(4). 

(b) Cancellation occurs when the buyer gives written notice of cancellation 
to the seller at the address stated in the contract. 

(c) Notice of cancellation, if given by mail, is given when it is deposited in 
the United States mail properly addressed and postage prepaid. 

(d) Notice of cancellation need not take a particular form and is sufficient if 
it indicates by any form of written expression the intention of the buyer not to 
be bound by the contract. 

(e) For purposes of this Article, business days are all days other than 
Saturdays, Sundays, holidays, and days on which the seller’s facility is not 
open to the buyer. (1979, c. 833, s. 1.) 

§ 66-122. Rights and responsibilities after cancellation. 
Within 30 days after a prepaid entertainment contract has been cancelled in 

accordance with G.S. 66-121, the seller must tender to the buyer any payments 
ee eo os buyer and any note or other evidence of indebtedness. (1979, c. 

ak 
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§ 66-123. Prohibited practices. 

(a) No person shall sell any prepaid entertainment contract or contracts 
which, when taken together with all other contracts in force between the 
parties have an aggregate duration of service in excess of three years. 

(b) No person shall sell any prepaid entertainment contract unless perfor- 
mance of that contract is to begin within 180 days. (1979, c. 833, s. 1.) 

§ 66-124. Bond or escrow account required. 

(a) Prior to the sale of any prepaid entertainment contract for services 
which are available on the day of sale, the seller shall purchase a surety bond 
issued by a surety company authorized to do business in this State, as follows: 

(1) The amount of the surety bond shall be equal to the aggregate value of 
outstanding liabilities to buyers, or ten thousand dollars ($10,000), 
whichever is greater. For purposes of this section, “liabilities” means 
the moneys actually received in advance from the buyer on or after 
January 1, 1993, for contract costs, less the prorated value of services 
rendered by the seller. The bond shall be in favor of the State of North 
Carolina and in a form approved by the Attorney General. The surety 
company shall have a duty to disclose the amount and status of the 
bond to the public upon request. Any person who is damaged by 
reason of the closing of a facility or bankruptcy of the seller, may bring 
an action against the bond to recover damages suffered; provided, 
however, that the aggregate liability of the surety shall be only for 
actual damages and in no event shall exceed the amount of the bond. 

(2) The amount of the bond shall be based upon a written sworn 
statement by the seller under penalty of perjury stating the seller’s 
outstanding liabilities to buyers. A corporate seller’s statement shall 
be signed by the president of the corporation; the statement of a 
partnership shall be signed by a general partner; and the statement of 
a sole proprietorship shall be signed by the sole proprietor. The 
statement and a copy of the bond shall be filed with the Attorney 
General within 90 days after the first contract is sold and at 180-day 
intervals thereafter. 

(3) The amount of the bond shall be increased or may be decreased, as 
necessary, to take into account changes in the seller’s outstanding 
liabilities to buyers on a semiannual basis. 

(4) The bonding requirement of this section applies to each location of the 
seller in any case where a seller operates or plans to operate more 
than one facility in the State. A separate bond for each separately 
located facility shall be filed with the Attorney General. 

(5) Notwithstanding any other provision of this section, no seller is 
required to purchase a bond in excess of two hundred fifty thousand 
dollars ($250,000) per facility. 

(6) A change in ownership shall not release, cancel, or terminate liability 
under any bond previously established unless the Attorney General 
agrees in writing to the release, cancellation, or termination because 
the new owner has established a new bond for the benefit of the 
previous owner’s members, or because the former owner has paid the 
required funds to its members. 

(7) In lieu of purchasing the bond required by subdivision (1), an irrevo- 
cable letter of credit from a bank insured by the Federal Deposit 
Insurance Corporation, in a form acceptable to the Attorney General, 
may be filed with the Attorney General. 

(8) Claims and actions by a buyer of prepaid entertainment contract 
services: 
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a. A buyer of prepaid entertainment contract services who suffers or 
sustains any loss or damage by reason of the closing of a facility 
or bankruptcy of the seller shall file a claim with the surety, and, 
if the claim is not paid, may bring an action based on the bond and 
recover against the surety. In the case of a letter of credit that has 
been filed with the Attorney General, the buyer may file a claim 
with the Attorney General; 

b. Any claim under paragraph a. of this subdivision shall be filed no 
later than one year from the date on which the facility closed or 
bankruptcy was filed; 

c. The Attorney General may file a claim with the surety on behalf of 
any buyer in paragraph a. of this subdivision. The surety shall 
pay the amount of the claims to the Attorney General for 
distribution to claimants entitled to restitution and shall be 
relieved of liability to that extent; 

d. The liability of the surety under any bond may not exceed the 
aggregate amount of the bond, regardless of the number or 
amount of claims filed; 

. Ifthe claims filed should exceed the amount of the bond, the surety 
shall pay the amount of the bond to the Attorney General for 
distribution to claimants entitled to restitution and shall be 
relieved of all liability under the bond. 

(9) The seller shall be exempt from the bonding requirement if all of its 
unexpired contracts and present membership plans meet the follow- 
ing criteria: (i) no initiation fee or similar nonrecurring fee is charged, 
and (ii) at no time is any member charged to pay for the use of 
facilities or services more than 31 days in advance. 

(b) If, for any reason, services under a prepaid entertainment contract are 
not available to the buyer on the date of sale, then: 

(1) The seller shall establish a surety bond issued by a surety company 
authorized to do business in the State or shall establish an escrow 
account with a licensed and insured bank or savings institution 
located in this State. The surety bond or escrow account shall be in the 
amount of ten thousand dollars ($10,000) per location or in an amount 
equal to all contract costs received from the buyer, whichever is 
greater. The bond or escrow account shall be in favor of the State of 
North Carolina and a copy of the bond or escrow agreement shall be 
filed with the Attorney General prior to the sale of any prepaid 
entertainment contracts. The bend or escrow account shall remain in 
force until 60 days after all services of the seller are available to the 
buyer, at which time the seller shall comply with the bonding 
requirement of subsection (a) of this section. The escrow account shall 
be established and maintained only in a financial institution which 
agrees in writing with the Attorney General to hold all funds depos- 
ited and not to release such funds until receipt of written authoriza- 
tion from the Attorney General. The funds deposited will be eligible 
for withdrawal by the depositor after the facility has been open and 
providing services for 60 days and the Attorney General gives written 
authorization for withdrawal. Any person who is damaged by any 
violation of this Article, or by the seller’s breach of the contract for sale 
or any obligation arising therefrom may bring an action against the 
bond or escrow account to recover damages suffered; provided, how- 
ever, that the aggregate liability of the surety or escrow agent shall be 
for actual damages only and in no event shall exceed the amount of 
the bond or escrow account. 

(2) The buyer’s right to cancel the contract pursuant to G.S. 66-121 shall 
be extended until midnight of the third business day after the date 

i@) 

540 



§66-124.1 ART. 22. DISCOUNT BUYING CLUBS §66-131 

upon which the services become available and the buyer is notified 
that the services are available. (1979, c. 833, s. 1; 1991 (Reg. Sess., 
1992))se,. d009;:81525) 

§ 66-124.1. Record keeping; provision of records to the 
Attorney General. 

(a) Any person or business bonded under this Article shall maintain 
accurate records of the bond and of premium payments on it. These records 
shall be open to inspection by the Attorney General at any time during normal 
business hours. 

(b) Any person who sells prepaid entertainment contracts shall maintain 
accurate records, updated as necessary, of the name, address, contract terms, 
and payments of each buyer of services. These records shall be open to 
inspection by the Attorney General, upon reasonable notice not to exceed 72 
hours, at any time during normal business hours. 

(c) On the permanent closing of a facility, the seller of the services shall 
paged the following information to the Attorney General within 15 business 
ays: 

(1) A list of the names and addresses of all buyers holding unexpired 
contracts; 

(2) The original or a copy of all buyers’ contracts; and 
(3) A record of all payments received under buyers’ agreements. (1991 

(Reg. Sess., 1992), c. 1009, s. 3.) 

§ 66-125. Remedies. 

(a) Any buyer injured by any violation of this Article may bring an action for 
recovery of damages, including reasonable attorney’s fees. 

(b) The remedies herein shall be in addition to any other remedies provided 
for by law or in equity, but the damages assessed shall not exceed the largest 
amount of damages available by any single remedy. 

(c) The violation of any provisions of this Article shall constitute an unfair 
practice under G.S. 75-1.1. (1979, c. 833, s. 1.) 

Legal Periodicals. — For note, “Consumer the Insurance Code: Does Per Se Necessarily 
Protection—The Unfair Trade Practice Act and Preempt?” see 10 Campbell L. Rev. 487 (1988). 

CASE NOTES 

Cited in Marshall v. Miller, 302 N.C. 539, 
276 S.E.2d 397 (1981). 

§§ 66-126 through 66-130: Reserved for future codification purposes. 

ARTICLE 22. 

Discount Buying Clubs. 

§ 66-131. Definition. 

For the purpose of this Article, a “discount buying club” is any person, firm 
or corporation, which in exchange for any valuable consideration offers to sell 
or to arrange the sale of goods or services to its customers at prices represented 
to be lower than are generally available. “Discount buying club” shall not 
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include any cooperative buying association or other group in which no person 
is intended to profit or actually profits beyond the benefit that all members 
receive from buying at a discount; nor shall any person, firm or corporation be 
deemed “a discount buying club” solely by virtue of the fact that () for fifty 
dollars ($50.00) or less it sells tickets or coupons valid for use in obtaining 
goods or services from a retail merchant, or (ii) as a service collateral to its 
principal business, and for no additional charge it arranges for its members or 
customers to purchase or lease directly from particular merchants at a 
specified discount. (1981, c. 594, s. 1.) 

Legal Periodicals. — For survey of 1981 
commercial law, see 60 N.C.L. Rev. 1238 (1982). 

§ 66-132. Contracts to be in writing. 

(a) Every contract between a discount buying club and its customers shall 
be in writing, fully completed, dated and signed by all contracting parties. A 
copy of the completed contract shall be given to the buyer at the time he signs 
it. The contract shall in clear, conspicuous and simple language: 

(1) State the duration of the contract in a definite period of years or 
months. If the contract may be periodically renewed, the contract 
shall state specifically the terms under which it may be renewed; and 
the amount of any renewal fees must be stated unless the contract 
meets the requirements of subsection (b) of this section. 

(2) State that the buying club will maintain a trust account and bond in 
compliance with G.S. 66-135, and identify the location of the trust 
account and the name and address of the surety company. 

(3) Contain, immediately above the customer’s signature in boldface type 
of not less than 10 points size, a statement substantially as follows: 

“You, the customer, may cancel this contract at any time prior to 
midnight of the third business day after the date of this contract. To 
cancel you must notify the company in writing of your intent to 
cancel.” 

(4) List the categories of goods and services the buying club contracts to 
make available. 

(5) State the procedures by which the customer can select, order, and pay 
for merchandise or services and state the time and manner of delivery. 

(6) State the method the discount buying club will use in setting the price 
customers will pay for goods or services. 

(7) List any charges, however denominated, which are incidental to the 
purchase of goods or services and which must be paid by the customer. 

(8) State the discount buying club’s obligations with respect to warranties 
on goods or services ordered. 

(9) State the customer’s rights and obligations with respect to the 
cancellation or return of ordered goods. 

(b) The written contract required by subsection (a) above need not be signed 
or dated by the customer if the following requirements are met: 

(1) The total consideration paid by each member or customer does not 
exceed a one-time or annual fee of one hundred dollars ($100.00); 

(2) The member or customer has the unconditional right to cancel the 
contract at any time and receive within 10 days a full refund of the 
one-time membership fee, or the annual membership fee covering the 
current membership period, whichever the case may be; 

(3) Instead of the notice required in subsection (a)(3), above, the written 
contract contains on its first page in boldface type of not less than 10 
points size, or not less than the point size of the contract terms or 
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information printed immediately adjacent thereto, whichever point 
size shall be larger, a statement substantially as follows: 

“You, the customer, may cancel this contract at any time and receive 
a total refund of any fees or consideration already paid for the current 
membership period. To cancel you must notify the company in writing 
of your intent to cancel.”; and 

(4) The written contract is mailed to the buyer on or before the date the 
Se ae is first charged or billed. (1981, c. 594, s. 1; 1989, c. 495, 
s. 1. 

Cross References. — As to contracts requir- 
ing writing, see §§ 22-1 through 22-4. 

§ 66-133. Customer’s right to cancel. 

(a) In addition to any other right to revoke an offer or cancel a sale or 
contract, the customer has the right to cancel a contract for the services of a 
discount buying club until midnight of the third business day after the buyer 
signs a contract which complies with G.S. 66-132. 

(b) Cancellation occurs when the customer gives written notice of cancella- 
tion to the discount buying club at the address stated in the contract. 

(c) Notice of cancellation, if given by mail, is given when it is deposited in 
the United States mail properly addressed with postage prepaid. 

(d) Notice of cancellation need not take any particular form and is sufficient 
if it indicates by any form of written expression that the customer intends or 
wishes not to be bound by the contract. 

(e) For purposes of this Article, business days are all days other than 
Saturdays, Sundays, holidays, and days on which the discount buying club is 
not open for business. (1981, c. 594, s. 1.) 

§ 66-134. Prohibited acts. 

Discount buying clubs shall not: 
(1) Represent to any potential customer that his opportunity to join is 

limited in time or that his delay in joining may subject him to an 
increased price. This shall not preclude reference to a general price 
increase that will take effect on a specified date. 

(2) Discourage or refuse to allow potential customers to inspect all of their 
current merchandise catalogs and price lists during normal business 
hours at their place of business. 

(3) Compare their prices for goods or services with other prices unless the 
comparison prices are prices at which substantial sales of the same 
goods or services were made in the same area within the past 90 days, 
and unless a written copy of the comparison is given to the buyer to 
keep. 

(4) Paik goon the customer’s request to cancel without charge any pur- 
chase order for: 
a. Services, if such services have not been substantially performed; 
b. Goods to be specially manufactured, if such manufacture has not 

been substantially performed; or . 
c. Any other goods, if they have not been delivered to the customer or 

consigned to a certified public carrier for delivery; 
within 90 days after the purchase order was received by the buying 
club. This provision shall not be construed to limit a customer’s right 
to earlier performance created by contract or by any other applicable 
law or regulation. 
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(5) Charge any amount in excess of demonstrable actual damages upon a 
customer’s cancellation of an order. (1981, c. 594, s. 1.) 

§ 66-135. Bond and trust account required. 

(a) Every discount buying club shall obtain and maintain a bond from a 
surety company licensed to do business in North Carolina. Such bond shall be 
in an amount not less than one hundred times the one-time or annual 
membership fee, or fifty thousand dollars ($50,000), whichever is greater. 

(b) Every discount buying club shall hold advance payments for goods ‘and 
services in trust in a separate account used solely for that purpose. The funds 
in such account shall be held free from all liens. Records of such account shall 
be kept by the buying club in the regular course of its business sufficient to 
identify the amount held for each customer, the dates of the receipt and 
withdrawal of funds, and the purpose of withdrawal. Such records must be 
retained for a period not less than four years following withdrawal. Funds may 
not be withdrawn from the trust account unless and until (i) the ordered goods 
have been actually delivered to the customer or consigned to a certified public 
carrier, or (ii) ordered services have been provided in full, or (iii) the buying 
club has refunded the customer’s payment. Provided, the discount buying club 
shall not be required to comply with the foregoing trust account requirements 
if the discount buying club meets the requirements of G.S. 66-132(b), bills its 
customers through a credit card account and obtains and maintains an 
additional bond in the amount of fifty thousand dollars ($50,000) from a surety 
company licensed to do business in North Carolina. 

(c) Any person who is damaged by any violation of this Article, or by any 
breach by the discount buying club of its contract, may bring an action against 
the bond, provided that the aggregate liability of the surety shall not exceed 
the amount of the bond. 

(d) Violations of subsections (a) or (b) of this section shall constitute a Class 
I felony. (1981, c. 594, s. 1; 1989, c. 495, ss. 2, 3; 1993, c. 539, s. 1282; 1994, Ex. 
Sess., c. 24, s. 14(c).) 

§ 66-136. Remedies. 

(a) Any person injured by a violation of this Article, or breach of any 
obligation created by this Article or contract subject thereto, may bring an 
action for recovery of damages, including reasonable attorneys’ fees. 

(b) The violation of any provision of this Article shall constitute an unfair act 
or practice under G.S. 75-1.1. 

(c) The remedies provided herein shall be in addition to any other remedies 
provided by law or equity. (1981, c. 594, s. 1.) 

§ 66-137. Taxes. 

Discount buying clubs must pay North Carolina sales taxes and other 
applicable North Carolina taxes. (1989, c. 495, s. 4.) 

$$ 66-138 through 66-141: Reserved for future codification purposes. 
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ARTICLE 28. 

Rental Referral Agencies. 

§ 66-142. Definition. 

For the purposes of this Article, a “rental referral agency” is a person or 
business which offers to assist any person in locating residential rental 
property in return for any consideration from a prospective tenant. (1981, c. 
610, s. 1.) 

§ 66-143. Fees and deposits. 

(a) Arental referral agency shall not charge or attempt to collect any fees or 
other consideration from any prospective tenant except where rental housing 
is in fact obtained by such person through the assistance of that agency. For 
the purposes of this Article, such housing is obtained when the prospective 
tenant has contracted to rent the property. 

(b) Deposits to be applied toward fees may be required by a rental referral 
agency pursuant to a written contract which includes provisions stating: 

(1) The specifications of housing sought by the prospective tenant, includ- 
ing maximum rent, desired lease period, geographic area, number of 
bedrooms required, number of children to be housed, and number and 
type of pets; 

(2) That the deposit will be refunded within 10 days of the prospective 
tenant’s request should the specified housing not be obtained through 
the agency’s assistance within 30 days of the date of the contract; 

(3) That the rental referral agency will maintain a trust account or bond 
in compliance with G.S. 66-145, and identifying the depository insti- 
tution or bonding company by name and address. 

(c) Notwithstanding subsections (a) and (b) of this section, a rental referral 
agency may charge or retain from any deposit a fee, not to exceed twenty 
dollars ($20.00), even if the prospective tenant fails to obtain rental housing 
through its assistance, provided that the following conditions are met: 

(1) Any and all advertising for the rental referral agency discloses in a 
clear and conspicuous manner the agency’s name, the fact that itis a 
“rental referral agency” using that term, and the fact that it charges 
a fee; and 

(2) Ifa prospective tenant contacts the rental referral agency in response 
to an advertisement for a specific property listed by the agency and 
inquires about that property, the rental referral agency shall neither 
collect a fee nor obtain the prospective tenant's signature on a contract 
without first verifying that the advertised property remains available 
and disclosing to the prospective tenant whether or not it is still 
available. 

(d) Prospective tenants shall apply in writing for a refund no sooner than 30 
days after the date of the contract and no later than one year after the date of 
the contract. If the prospective tenant does not apply for a refund before one 
year has elapsed, the fee shall be deemed earned by the rental referral agency 
and may be removed from the trust account. (1981, c. 610, s. 1; 1991, c. 737, s. 
1.) 
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§ 66-144. Representations of availability. 

(a) A rental referral agency shall not make any representation that any 
property is available for rent unless availability has been verified by the 
agency within 48 hours prior to the representation. The availability of property 
described in media advertisements shall be verified within eight hours before 
being submitted to the advertising medium and in no event earlier than 96 
hours prior to publication of the advertisement. 

(b) Notations of the time and date of verification and the verifier’s identity 
shall be recorded by the agency and made available for inspection by any 
person from whom the agency has received a deposit or a fee. (1981, c. 610, s. 
Le L9O) Cais ise oe 

§ 66-145. Bond or trust account required. 

(a) Every rental referral agency before beginning business shall establish a 
trust account with a licensed and insured bank or savings institution located 
in the State of North Carolina. Each deposit to be applied towards a fee 
collected under G.S. 66-143(b) shall be placed in the trust account and shall be 
withdrawn only to refund the deposit to the applicant pursuant to G.S. 
66-143(b)(2) or when a fee is earned by the agency as provided in G.S. 
66-143(a). 

(b) A rental referral agency may elect to post a bond in lieu of the trust 
account required by this section. The amount of the bond shall at no time be 
less than the amount that would be required by this section to be held in trust. 
In no event, however, shall the bond be less than five thousand dollars ($5,000). 
The rental referral agency shall file the bond with the clerk of the superior 
court of the county in which its principal place of business is located. 

(c) Any person who is damaged by any violation of this Article, or by any 
breach by the rental referral agency of its contract, may bring an action for the 
remedies referred to and provided in G.S. 66-146 against the bond or trust 
account; provided that the aggregate liability of the surety or trustee shall not 
exceed the amount of the bond or trust account. 

(d) Violation of subsections (a) or (b) of this section shall constitute a Class 
1 misdemeanor. (1981, c. 610, s. 1; 1993, c. 539, s. 524; 1994, Ex. Sess., c. 24, 
s. 14(c).) 

§ 66-146. Remedies. 

(a) Any person injured by a violation of this Article, or breach of any 
obligation created by this Article or contract subject thereto, may bring an 
action for recovery of damages, including reasonable attorneys’ fees. 

(b) The violation of any provision of this Article shall constitute an unfair act 
or practice under G.S. 75-1.1. 

(c) The remedies provided herein shall be in addition to any other remedies 
provided by law or equity. (1981, c. 610, s. 1.) 

§§ 66-147 through 66-151: Reserved for future codification purposes. 
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ARTICLE 24. 

Trade Secrets Protection Act. 

§ 66-152. Definitions. 

As used in this Article, unless the context requires otherwise: 
(1) “Misappropriation” means acquisition, disclosure, or use of a trade 

secret of another without express or implied authority or consent, 
unless such trade secret was arrived at by independent development, 
reverse engineering, or was obtained from another person with a right 
to disclose the trade secret. 

(2) “Person” means an individual, corporation, government, governmental 
subdivision or agency, business trust, estate, trust, partnership, 
association, joint venture, or any other legal or commercial entity. 

(3) “Trade secret” means business or technical information, including but 
not limited to a formula, pattern, program, device, compilation of 
information, method, technique, or process that: 
a. Derives independent actual or potential commercial value from not 

being generally known or readily ascertainable through indepen- 
dent development or reverse engineering by persons who can 
obtain economic value from its disclosure or use; and 

b. Is the subject of efforts that are reasonable under the circum- 
stances to maintain its secrecy. 

The existence of a trade secret shall not be negated merely because the 
information comprising the trade secret has also been developed, used, or 
owned independently by more than one person, or licensed to other persons. 
(1981, c. 890, s. 1.) 

Legal Periodicals. — For survey of 1981 
commercial law, see 60 N.C.L. Rev. 1238 (1982). 

For article discussing the North Carolina 
Trade Secrets Protection Act, see 18 Wake For- 
est L. Rev. 823 (1982). 

For comment, “The Incompatibility of Copy- 
right and Computer Software: An Economic 

Evaluation and a Proposal for a Market-Place 
Solution,” see 66 N.C.L. Rev. 977 (1988). 

For comment, “Is the North Carolina Trade 

Secrets Protection Act Itself a Secret, and Is the 

Act Worth Protecting?,” see 77 N.C.L. Rev. 2149 
(1999). 

CASE NOTES 

Section 75-1.1 Applicable to Violations of 
This Act. — Section 75-1.1 is applicable to 
violations of the Trade Secrets Protection Act. 
Drouillard vy. Keister Williams Newspaper 
Servs., Inc., 108 N.C. App. 169, 423 S.E.2d 324 
(1992), cert. denied, 333 N.C. 344, 427 S.E.2d 
617 (1993). 

Duty to Maintain Trade Secret. — Subdi- 
vision (3)(b) of this section places upon trade 
secret owners an affirmative duty to take rea- 
sonable measures to maintain the information’s 
secrecy as a definitional element of the property 
right. Glaxo, Inc. v. Nevopharm Ltd., 931 F. 
Supp. 1280 (E.D.N.C. 1996), aff'd, 110 F.3d 
1562 (Fed. Cir. 1997). 

Establishing a Trade Secret. — Subdivi- 
sion (3) of this section, defines a trade secret as 

valuable business or technical information that 
a) is neither “generally known nor readily 
ascertainable through independent develop- 
ment or reverse engineering,” and b) has been 
subject to “efforts that are reasonable under the 
circumstances to maintain its secrecy.” In order 
to resist a motion for summary judgment, 
plaintiff must allege facts sufficient to allow a 
reasonable finder of fact to conclude that his 
concept satisfies these two requirements. Bank 
Travel Bank v. McCoy, 802 F. Supp. 1358 
(E.D.N.C. 1992), aff'd sub nom., Amariglio- 
Dunn v. McCoy, 4 F.3d 984 (4th Cir. 1993). 

Factors in Determining Whether Infor- 
mation is Trade Secret. — Proper factors to 
consider when determining whether informa- 
tion is a trade secret are: (1) the extent to which 
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it is known outside the business; (2) the extent 

to which it is known to employees and others 
involved in the business; (3) the extent of mea- 

sures taken to guard its secrecy; (4) its value to 
the business and competitors; (5) the amount of 
money or effort expended in its development; 
and (6) the ease or difficulty with which it could 
properly be acquired or duplicated by others. 
State ex rel. Utilities Comm’n v. MCI Telecom- 
munications Corp., 132 N.C. App. 625, 514 
S.E.2d 276 (1999). 
A trade secret need not be comprised of 

positive information, such as specific formula, 
but can include negative, inconclusive, or suffi- 
ciently suggestive research data that would 
give a person skilled in the art a competitive 
advantage one might not otherwise enjoy but 
for the knowledge gleaned from the owner’s 
research investment. Glaxo, Inc. v. Novopharm 
Ltd., 931 F. Supp. 1280 (E.D.N.C. 1996), aff'd, 
110 F.3d 1562 (Fed. Cir. 1997). 

Plaintiffs showed that projected launch dates 
and marketing plan for new drug was compet- 
itively valuable information, not generally 
known, sufficient to enjoin disclosure by former 
employee to his new employer, plaintiff’s com- 
petitor. Merck & Co. v. Lyon, 941 F. Supp. 1443 
(M.D.N.C. 1996). 
Trade Secret Properly Found to Have 

Been Misappropriated. — The plaintiff, a 
lawn and landscaping corporation, presented 
sufficient evidence to support a finding that its 
historical cost information was a trade secret as 
defined by this section and that the defendant, 
an ex-employee, misappropriated the informa- 
tion in order to underbid and compete with the 
plaintiff. Byrd’s Lawn & Landscaping, Ine. v. 
Smith, 142 N.C. App. 371, 542 S.E.2d 689 
(2001). 
Establishing Misappropriation. — Plain- 

tiff proved a real threat of misappropriation of 
information by former employee to competitor 
where plaintiff showed employee had access to 
trade secret information, employee’s new posi- 
tion involved similar responsibilities as his 
former position, and employee was not entirely 
forthright with his former employer regarding 
his new employment. Merck & Co. v. Lyon, 941 
F. Supp. 1443 (M.D.N.C. 1996). 
Trade Secrets Not Shown. — Plaintiff did 

not present sufficient evidence that its pro- 
cesses were trade secrets where defendant 
came forward with evidence that it could pur- 
chase the same technology on the market from 
three or four other vendors. FMC Corp. v. 
Cyprus Foote Mineral Co., 899 F. Supp. 1477 
(W.D.N.C. 1995). 
Where drug manufacturer’s choice of solvent 

system, pH, temperature and seeding could or 
would determine the polymorphic form of 
ranitidine hydrochloride was generally known, 
it could not be a secret. Glaxo, Inc. vy. 
Novopharm Ltd., 931 F. Supp. 1280 (E.D.N.C. 
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1996), aff'd, 110 F.3d 1562 (Fed. Cir. 1997). 
The trial court correctly denied plain- 

tiff’s motion for a preliminary injunction 
where plaintiff did not establish a likelihood of 
success on the merits regarding its claim for 
trade secret protection because it failed to pro- 
duce any evidence to show that company took 
any special precautions to ensure the confiden- 
tiality of its customer information. Novacare 
Orthotics & Prosthetics E., Inc. v. Speelman, 
137 N.C. App. 471, 528 S.E.2d 918 (2000). 
A prima facie case of misappropriation 

existed so as to support a preliminary injunc- 
tion where defendant helped to develop soft- 
ware during his employ with plaintiff, had 
access to copies of the software source code 
prior to his resignation, and where it was 
practically impossible to make any substantial 
modification to the software without access to 
the source code. Barr-Mullin, Inc. v. Browning, 
108 N.C. App. 590, 424 S.E.2d 226 (1993). 
Animals in Research Projects. — What 

type and how many animals are going to be 
used in a particular research project is not a 
trade secret, nor is whether surgery is going to 
be performed or the type of anesthesia to be 
used. Pre and post operative procedures are not 
trade secrets, nor is how the animal’s pain and 
discomfort are to be minimized nor the method 
of euthanasia, if any. S.E.T.A. Unc-Ch, Ince. v. 
Huffines, 101 N.C. App. 292, 399 S.E.2d 340 
(1991). 
An employee will not be enjoined from 

working for its former employer’s compet- 
itor under the doctrine of “inevitable discov- 
ery” absent some showing of bad faith, under- 
handed dealing, or employment by an entity so 
plainly lacking comparable technology that 
misappropriation can be inferred. FMC Corp. v. 
Cyprus Foote Mineral Co., 899 F. Supp. 1477 
(W.D.N.C. 1995). 
Where price lists in a contract between a 

public hospital and a private HMO were 
not property of a private person within the 
meaning of 132-1.2(2), they were not trade 
secrets as defined by this section and were 
subject to disclosure under the North Carolina 
Public Records Act, pursuant to § 132-1 et seq. 
Wilmington Star-News, Inc. v. New Hanover 
Regional Medical Ctr., Inc.; 125 N.C. App. 174, 
480 S.E.2d 53 (1997), appeal dismissed, 346 
N.C. 557, 488 S.E.2d 826 (1997). 
Applied in Moore v. American Barmag 

Corp., 710 F. Supp. 1050 (W.D.N.C. 1989); 
Barker Indus., Inc. v. Gould, — N.C. App. —, 
553 S.E.2d 227, 2001 N.C. App. LEXIS 974 
(2001). 
Quoted in North Carolina Elec. Membership 

Corp. v. North Carolina Dep’t of Economic & 
Community Dev., 108 N.C. App. 711, 425 S.E.2d 
440 (1998); Replacements, Utd ow 
MidweSterling, 133 N.C. App. 139, 515 S.E.2d 
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46 (1999); Cook Group, Inc. v. Wilson, 248 
Bankr. 745 (M.D.N.C. 2000). 

Cited in Western Steer — Mom ‘N’ Pop’s, Inc. 
v. FMT Invs., Inc., 578 F. Supp. 260 (W.D.N.C. 
1984); Industrial Innovators, Inc. v. Myrick- 
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(1990); Cox v. Dine-A-Mate, Inc., 129 N.C. App. 
773, 501 S.E.2d 353 (1998), cert. denied, 349 
N.C. 355 (1998); Marketing Assocs. v. Baker, — 

F. Supp. 2d —, 2000 U.S. Dist. LEXIS 2536 
(M.D.N.C. Jan. 21, 2000). 

White, Inc., 99 N.C. App. 42, 392 S.E.2d 425 

§ 66-153. Action for misappropriation. 

The owner of a trade secret shall have remedy by civil action for misappro- 
priation of his trade secret. (1981, c. 890, s. 1.) 

§ 66-154. Remedies. 

(a) Except as provided herein, actual or threatened misappropriation of a 
trade secret may be preliminarily enjoined during the pendency of the action 
and shall be permanently enjoined upon judgment finding misappropriation 
for the period that the trade secret exists plus an additional period as the court 
may deem necessary under the circumstances to eliminate any inequitable or 
unjust advantage arising from the misappropriation. 

(1) If the court determines that it would be unreasonable to enjoin use 
after a judgment finding misappropriation, an injunction may condi- 
tion such use upon payment of a reasonable royalty for any period the 
court may deem just. In appropriate circumstances, affirmative acts to 
protect the trade secret may be compelled by order of the court. 

(2) Aperson who in good faith derives knowledge of a trade secret from or 
through misappropriation or by mistake, or any other person subse- 
quently acquiring the trade secret therefrom or thereby, shall be 
enjoined from disclosing the trade secret, but no damages shall be 
awarded against any person for any misappropriation prior to the 
time the person knows or has reason to know that it is a trade secret. 
If the person has substantially changed his position in good faith 
reliance upon the availability of the trade secret for future use, he 
shall not be enjoined from using the trade secret but may be required 
to pay a reasonable royalty as deemed just by the court. If the person 
has acquired inventory through such knowledge or use of a trade 
secret, he can dispose of the inventory without payment of royalty. If 
his use of the trade secret has no adverse economic effect upon the 
owner of the trade secret, the only available remedy shall be an 
injunction against disclosure. 

(b) In addition to the relief authorized by subsection (a), actual damages 
may be recovered, measured by the economic loss or the unjust enrichment 
caused by misappropriation of a trade secret, whichever is greater. 

(c) If willful and malicious misappropriation exists, the trier of fact also may 
award punitive damages in its discretion. 

(d) If a claim of misappropriation is made in bad faith or if willful and 
malicious misappropriation exists, the court may award reasonable attorneys’ 
fees to the prevailing party. (1981, c. 890, s. 1.) 

CASE NOTES 

Failure to Provide Evidence of Misap- 
propriation. — Where appellant presented 
sufficient evidence that it was likely to succeed 
in showing that certain documents sought by 
an adverse party in an arbitration proceeding 
contained trade secrets, but it offered no evi- 

dence of misappropriation, it failed to show a 
likelihood of success on the merits with respect 
to any claim brought pursuant to the Trade 
Secret Protection Act to enjoin disclosure of the 
documents. North Carolina Elec. Membership 
Corp. v. North Carolina Dep’t of Economic & 
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Community Dev., 108 N.C. App. 711, 425 S.E.2d 
440 (1993). 
Trade Secrets Not Shown. — Plaintiff did 

not present sufficient evidence that its pro- 
cesses were trade secrets where defendant 
came forward with evidence that it could pur- 
chase the same technology on the market from 
three or four other vendors. FMC Corp. v. 
Cyprus Foote Mineral Co., 899 F. Supp. 1477 
(W.D.N.C. 1995). 
An employee will not be enjoined from 

working for its former employer’s compet- 
itor under the doctrine of “inevitable discov- 
ery” absent some showing of bad faith, under- 
handed dealing, or employment by an entity so 
plainly lacking comparable technology that 
misappropriation can be inferred. FMC Corp. v. 
Cyprus Foote Mineral Co., 899 F. Supp. 1477 
(W.D.N.C. 1995). 

Inevitable Disclosure of Trade Secret. — 
A threatened misappropriation of information 
based upon inevitable disclosure by a former 
employee to his new employer can be enjoined 
where the injunction is limited to protecting 
specifically defined trade secrets, clearly iden- 
tified, and of significant value. Merck & Co. v. 
Lyon, 941 F. Supp. 1443 (M.D.N.C. 1996). 

Injunctive Relief Granted. — Plaintiffs 
showed that projected launch dates and mar- 
keting plan for new drug was competitively 
valuable information, not generally known, suf- 
ficient to enjoin disclosure by former employee 
to his new employer, plaintiff's competitor. 
Merck & Co. v. Lyon, 941 F. Supp. 1443 
(M.D.N.C. 1996). 

§ 66-155. Burden of proof. 
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Injunction Sufficiently Narrow. — In- 
junction sought by plaintiffs to prohibit em- 
ployee from disclosing trade secrets was suffi- 
ciently narrow where plaintiffs sought only to 
prevent employee from working on a particular 
competitor’s product and plaintiffs produced 
evidence of the precise nature of at least a 
portion of the information they claimed as a 
trade secret. Merck & Co. v. Lyon, 941 F. Supp. 
1443 (M.D.N.C. 1996). 

Injunctive Relief Not Required. — Plain- 
tiff failed to show a likelihood of irreparable 
harm to justify injunctive relief, because the 
Trade Secrets Protection Act provides a wide 
range of relief to which plaintiff would be 
entitled including royalties, actual and puni- 
tive damages, and attorney’s fees for violation. 
FMC Corp. v. Cyprus Foote Mineral Co., 899 F. 
Supp. 1477 (W.D.N.C. 1995). 

Attorney’s Fees. — Finding that a suit was 
brought with malicious intent did not exclude 
the possibility that it was brought in good faith, 
which excluded an award of attorney’s fees 
under § 66-154(d). Reichhold Chems., Inc. v. 
Goel, — N.C. App. —, 555 S.E.2d 281, 2001 
N.C. App. LEXIS 854 (2001). 

Quoted in Barr-Mullin, Inc. v. Browning, 

108 N.C. App. 590, 424 S.E.2d 226 (1993); Cook - 
Group, Inc. v. Wilson, 248 Bankr. 745 
(M.D.N.C. 2000). 

Cited in Moore v. American Barmag Corp., 
710 F. Supp. 1050 (W.D.N.C. 1989). 

Misappropriation of a trade secret is prima facie established by the intro- 
duction of substantial evidence that the person against whom relief is sought 
both: 

(1) Knows or should have known of the trade secret; and 
(2) Has had a specific opportunity to acquire it for disclosure or use or has 

acquired, disclosed, or used it without the express or implied consent 
or authority of the owner. 

This prima facie evidence is rebutted by the introduction of substantial 
evidence that the person against whom relief is sought acquired the informa- 
tion comprising the trade secret by independent development, reverse engi- 
neering, or it was obtained from another person with a right to disclose the 
trade secret. This section shall not be construed to deprive the person against 
oom Fie is sought of any other defenses provided under the law. (1981, c. 

Sel 

CASE NOTES 

A prima facie case of misappropriation 
existed so as to support a preliminary injunc- 
tion where defendant helped to develop soft- 
ware during his employ with plaintiff, had 
access to copies of the software source code 

prior to his resignation, and where it was 
practically impossible to make any substantial 
modification to the software without access to 
the source code. Barr-Mullin, Inc. v. Browning, 

108 N.C. App. 590, 424 S.E.2d 226 (1993). 
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Plaintiff proved a real threat of misappropri- 
ation of information by former employee to 
competitor where plaintiff showed employee 
had access to trade secret information, employ- 
ee’s new position involved similar responsibili- 
ties as his former position, and employee was 
not entirely forthright with his former em- 
ployer regarding his new employment. Merck & 
Co. v. Lyon, 941 F. Supp. 1443 (M.D.N.C. 1996). 
Burden of Proof. — Where plaintiff as- 

signed as error the jury instruction that it was 
required to prove a violation of the trade secrets 
act by a preponderance of the evidence, rather 
than by “substantial evidence,”, and where 
plaintiff failed to object to this instruction, and 
where it invited error when it proposed the 
preponderance-of-the-evidence instruction, the 
error was harmless. AG Sys. v. United Decora- 
tive Plastics Corp., 55 F.3d 970 (4th Cir. 1995). 
Defendant’s Burden of Proof. — After an 

initial finding of misappropriation in 1995, the 
burden should have been placed on the defen- 
dant to show that it obtained the processes that 
it was using in October of 1997, during the 
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plaintiff's surprise inspection, either through 
independent development or from someone 
with a right to disclose the processes. Cook 
Group, Inc. v. Wilson, 248 Bankr. 745 

(M.D.N.C. 2000). 
Independent development is an abso- 

lute defense to claim of trade secret mis- 
appropriation. Glaxo, Inc. v. Novopharm Ltd., 
931 F. Supp. 1280 (E.D.N.C. 1996), aff’d, 110 
F.3d 1562 (Fed. Cir. 1997). 
Maintenance of Secrets. — Measures 

taken to maintain the integrity of trade secrets 
must be narrowly tailored so as not to need- 
lessly encroach upon the strong public interest 
in maintaining open courts. Glaxo, Inc. v. 
Novopharm Ltd., 931 F. Supp. 1280 (E.D.N.C. 
1996), aff'd, 110 F.3d 1562 (Fed. Cir. 1997). 
Quoted in Byrd’s Lawn & Landscaping, Inc. 

v. Smith, 142 N.C. App. 371, 542 S.E.2d 689 
(2001). 

Cited in  Dowless' v. Warren-Rupp 
Houdailles, Inc., 800 F.2d 1305 (4th Cir. 1986); 
Moore v. American Barmag Corp., 710 F. Supp. 
1050 (W.D.N.C. 1989). 

§ 66-156. Preservation of secrecy. 

In an action under this Article, a court shall protect an alleged trade secret 
by reasonable steps which may include granting protective orders in connec- 
tion with discovery proceedings, holding in-camera hearings, sealing the 
records of the action subject to further court order, and ordering any person 
who gains access to an alleged trade secret during the litigation not to disclose 
such alleged trade secret without prior court approval. (1981, c. 890, s. 1.) 

§ 66-157. Statute of limitations. 

An action for misappropriation of a trade secret must be commenced within 
three years after the misappropriation complained of is or reasonably should 
have been discovered. (1981, c. 890, s. 1.) 

§§ 66-158 through 66-162: Reserved for future codification purposes. 

ARTICLE 25. 

Regulation of Precious Metal Businesses. 

§ 66-163. Legislative finding. 

The General Assembly finds and declares that precious metal businesses in 
North Carolina vitally affect the general economy of the State and the public 
interest and public welfare, and in the exercise of its police power, it is 
necessary to regulate such businesses, in order to prevent thefts, disposal of 
stolen property, and other abuses upon its citizens. (1981, c. 956, s. 1.) 

metals businesses in counties or towns are 

repealed.” 
Editor’s Note. — Session Laws 1981, c. 956, 

which enacted this Article, provided in s. 3: 

“All general or local laws governing precious 
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§ 66-164. Definitions. 

Unless the context clearly indicates otherwise, the following words and 
phrases shall have the following meanings: 

(1) “Dealer” means a person who engages in the business of purchasing 
precious metals from the public in the form of jewelry, flatware, silver 
services or other forms and holds himself out to the public by signs, 
advertising or other methods as engaging in such purchases including 
any independent contractor purchasing precious metals under any 
arrangement in any department store; provided, however, that per- 
manently located retail merchants shall be exempted insofar as they 
make purchases directly from manufacturers or wholesalers of pre- 
cious metals for their inventories. Provided further, a permanently 
located retail merchant who is primarily engaged in the business of 
purchasing or acquiring jewelry, secondhand furniture, antique fur- 
niture, objects of art, artifacts, nonprecious metal collector items, 
antiquities and other used household furnishings or fixtures for resale 
to the public, and who purchases precious metals, articles or items 
from the public only incidentally to his main business, may be 
exempted as provided in G.S. 66-166 if his total purchases or acqui- 
sitions of precious metals from the public constituted ten percent 
(10%) or less in dollar volume of the total purchases or acquisitions in 
dollar volume made by such merchant for all such secondhand items 
or articles in the 12-month period next preceding the date of applica- 
tion for an exemption under G.S. 66-166. Provided further that 
pawnbrokers as defined in G.S. 91A-3 shall be exempted insofar as 
they accept pawns or pledges of items made of precious metals under 
the provisions of Chapter 91A of the General Statutes. 

(2) “Local law enforcement agency” means: 
a. The county police force; or 
b. The county sheriff's office in a county with no county police force for 

any business located outside the corporate limits of a municipal- 
ity or inside the corporate limits of a municipality having no 
municipal police force. “Local law enforcement agency” means the 
municipal police for any business located within the corporate 
limits of a municipality having a police force. 

(3) “Precious metal” means gold, silver, or platinum. 
a. “Gold” is defined as any item or article containing ten (10) karat of 

gold ig more which may be in combination or alloy with any other 
metal. 

b. “Silver” is defined as any item or article containing 925 parts per 
thousand of silver which may be in combination or alloy with any 
nonprecious metal or which is marked “sterling”. ! 

c. “Platinum” is defined as any item or article containing 900 parts 
per thousand or more of platinum which may be in combination or 
alloy with any metal. 

For purposes of this Article, “precious metal” does not include coins, medals, 
medallions, tokens, numismatic items, art ingots, or art bars. (1981, c. 956, s. 
1; c. 1001, s. 3; 1989 (Reg. Sess., 1990), c. 1024, s. 10(b).) 

§ 66-165. Permits required. 

(a) Except as provided in subsection (c), it shall be unlawful for any person 
to engage as a dealer in the business of purchasing precious metals either as 
a separate business or in connection with other business operations without 
first obtaining a permit for the business from the local law-enforcement agency. 
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The form of the permit and application therefor shall be as approved by the 
Department of Crime Control and Public Safety. The application shall be given 
under oath and shall be notarized. A 30-day waiting period from the date of 
filing of the application is required prior to initial issuance of a permit. A 
separate permit shall be issued for each location, place, or premises within the 
jurisdiction of the local law-enforcement agency which is used for the conduc- 
tion of a precious metals business, and each permit shall designate the 
location, place or premises to which it applies. Such business shall not be 
conducted in any other place than that designated in the permit, and no 
business shall be conducted in a mobile home, trailer, camper, or other vehicle, 
or structure not permanently affixed to the ground or in any room customarily 
used for lodging in any hotel, motel, tourist court, or tourist home as defined in 
G.S. 105-61. The permit shall be posted in a prominent place on the designated 
‘premises. Permits shall be valid for a period of 12 months from the date issued 
and may be renewed without a waiting period upon filing of an application and 
payment of the annual fee. The annual fee for each dealer’s permits within 
each jurisdiction shall be ten dollars ($10.00) to provide for the administrative 
costs of the local law-enforcement agency, including purchase of required 
forms. The fee shall not be refundable even if the permits are denied or later 
suspended or revoked. Such permits shall be in addition to and not in lieu of 
other business licenses and are not transferable. 
Any dealer applying to the local law-enforcement agency for a permit shall 

furnish the local law-enforcement agency with the following information: 
(1) His full name, and any other names used by the applicant during the 

preceding five years. In the case of a partnership, association, or 
corporation, the applicant shall list any partnership, association, or 
corporate names used during the preceding five years; 

(2) Current address, and all addresses used by the applicant. during the 
preceding five years; 

(3) Physical description; 
(4) Age; 
(5) Driver’s license number, if any, and state of issuance; 
(6) Recent photograph; 
(7) Record of felony convictions; and 
(8) Record of other convictions during the preceding five years. 

If the applicant for a dealer’s permit is a partnership or association, all 
persons owning a ten percent (10%) or more interest in the partnership or 
association shall comply with the provisions of this subsection. Any such 
permits shall be issued in the name of the partnership or association. 

If the applicant for a dealer’s permit is a corporation, each officer, director 
and stockholder owning ten percent (10%) or more of the corporation’s stock, of 
any class, shall comply with the provisions of this subsection. Any such permits 
shall be issued in the name of the corporation. 
No permit shall be issued to an applicant who, within five years prior to the 

date of application, has been convicted of a felony involving a crime of moral 
turpitude, or larceny, or receiving stolen goods or of similar charges in any 
federal court or a court of this or any other state. In the case of a partnership, 
association, or corporation, no permit shall be issued to any applicant with an 
officer, partner, or director who has, within five years prior to the date of 
application, been convicted of a felony involving a crime of moral turpitude, or 
larceny, or receiving stolen goods or of similar charges in any federal court or 
a court of this or any other state. 

(b) Every employee engaged in the precious metal business shall, within two 
days of being so engaged, register his name and address with the local 
law-enforcement agency and have his photograph taken by the agency. The 
agency shall issue to him a certificate of compliance with this section upon the 
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applicant’s payment of the sum of three dollars ($3.00) to the agency. The 
permit shall be posted in the work area of the permit holder. 

(c) A special occasion permit authorizes the permittee to purchase precious 
metals as a dealer participating in any trade shows, antique shows, and crafts 
shows conducted within the State. A special occasion permit shall be issued by 
any local law-enforcement agency; provided, however, that a permittee under 
subsection (a) shall apply for a special occasion permit with the local law- 
enforcement agency which issued such dealer’s permit. An application for a 
permit shall be on a form as approved by the Department of Crime Control and 
Public Safety and shall be given under oath and notarized. A 30-day waiting 
period from the date of filing of the application is required prior to initial 
issuance of a permit. 
Any dealer applying to a local law-enforcement agency for a special occasion 

permit shall furnish the local law-enforcement agency with the information 
required in an application for a dealer’s permit as set forth in (a). 

If the applicant for a special occasion permit is a partnership or association, 
all persons owning a ten percent (10%) or more interest in the partnership or 
association shall comply with the provisions of this subsection. Any such 
permits shall be issued in the name of the partnership or association. 

If the applicant for a special occasion permit is a corporation, each officer, 
director and stockholder owning ten percent (10%) or more of the corporation’s 
stock, of any class, shall comply with the provisions of this subsection. Any 
such permits shall be issued in the name of the corporation. 
No permit shall be issued to an applicant who, within five years prior to the 

date of application, has been convicted of a felony involving a crime of moral 
turpitude, or larceny, or receiving stolen goods or of similar charges in any 
federal court or a court of this or any other state. In the case of a partnership, 
association, or corporation, no permit shall be issued to any applicant with an 
officer, partner, or director who has, within five years prior to the date of 
application, been convicted of a felony involving a crime of moral turpitude, or 
larceny, or receiving stolen goods or of similar charges in any federal court or 
a court of this or any other state. 

The fee for an application for a special occasion permit shall be ten dollars 
($10.00) to provide for the administrative cost of the local law-enforcement 
agency including purchase of required forms. The fee shall not be refundable 
even if the permit is denied or is later suspended or revoked. Such permits 
shall be in addition to and not in lieu of other business licenses and are not 
transferable. 
A special occasion permit shall be valid for 12 months from the date issued, 

unless earlier surrendered, suspended, or revoked. Application for renewal of 
a permit for an additional 12 months shall be on a form as approved by the 
Department of Crime Control and Public Safety and shall be accompanied by 
an application fee of ten dollars ($10.00). A renewal fee shall not be refundable. 

Each special occasion permit shall be posted in a prominent place on the 
Blenilees of ree show at which the permittee purchases precious metals. (1981, 
G: + Sauls 

§ 66-166. Exemption from permits. 
Any merchant claiming an exemption from the requirements of G.S. 66-165, 

66-168, and 66-170 due to the percentage of his total business which consti- 
tutes precious metals purchases shall file an application therefor with the local 
law-enforcement agency at the same time as applications for dealers’ permits 
are required to be filed under the provisions of this Article. The application 
shall be upon a form approved by the Department of Crime Control and Public 
Safety and shall contain as a minimum the following information: the name, 
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home address and business address of the applicant; the name and location of 
the business at its permanent address; the primary nature of the business both 
as to purchases and sales; the total dollar volume of purchases of precious 
metals during the 12-month period next preceding the date of application; the 
total dollar volume of all secondhand goods purchased during the same period 
by the business; the percentage of precious metals purchases or acquisitions to 
total purchases or acquisitions of secondhand goods; and the date when the 
merchant commenced the business under which the exemption is claimed. 
Such application shall be filed under the same oath as is required for a precious 
metals dealer permit, shall be notarized, and shall be accompanied by a fee of 
five dollars ($5.00), which fee shall be retained by the local law-enforcement 
agency as cost for administering claims for exemptions. 

The application for exemption, if granted, shall be valid for a period of 12 
months. Thereafter, if the applicant seeks an exemption for the ensuing year 
he shall file an application for exemption 30 days before the expiration of the 
prior exemption. 

Ifin any calendar month the percentage of precious metals purchased by an 
exempted merchant exceeds ten percent (10%) of his total purchases, he shall 
file notice thereof with the local law-enforcement agency. (1981, c. 956, s. 1.) 

§ 66-167. Perjury; punishment. 

Any person who shall willfully commit perjury in any application for a 
permit or exemption filed pursuant to this Article shall be guilty of a Class 2 
misdemeanor. (1981, c. 956, s. 1; 1993, c. 539, s. 525; 1994, Ex. Sess., c. 24, s. 
14(c).) 

§ 66-168. Bond or trust account required. 

Before any permit shall be issued to a dealer pursuant to G.S. 66-165, the 
dealer shall execute a satisfactory cash or surety bond or establish a trust 
account with a licensed and insured bank or savings institution located in the 
State of North Carolina in the sum of ten thousand dollars ($10,000). The bond 
or trust account shall be in favor of the State of North Carolina. A surety bond 
is to be executed by the dealer and by two responsible sureties or a surety 
company licensed to do business in the State of North Carolina and shall be on 
a form approved by the Department of Crime Control and Public Safety. Any 
bond shall be kept in full force and effect and shall be delivered to the 
law-enforcement agency which first issued a current permit to the dealer. A 
bond or trust account shall be for the faithful performance of the requirements 
and obligations of the dealer’s business in conformity with this Article. Any 
law-enforcement agency shall have full power and authority to revoke the 
permit and sue for forfeiture of the bond or trust account upon a breach 
thereof. Any person who shall have suffered any loss or damage by any act of 
the permittee that constitutes a violation of this Article shall have the right to 
institute an action to recover against such permittee and the surety or trust 
account. Upon termination of the bond or trust account the permit shall 
become void. (1981, c. 956, s. 1; c. 1001, s. 4.) 

§ 66-169. Records to be kept. 

Every dealer to whom a permit has been issued pursuant to G.S. 66-165 
shall maintain a tightly bound book or books (not loose- leaf), with pages 
numbered in sequence, in which shall be recorded, at the time of any purchase 
of precious metal, a serially numbered account and description of the specific 
items purchased, including, if applicable, the manufacturer’s name, the model, 
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the model number, the serial number, and any engraved numbers or initials 
found on the items, the date of the transaction, and the name, sex, race, 
residence, telephone number and driver’s license number, if any, of the person 
selling the items purchased. Both the dealer and the seller shall sign the record 
entry. In the event the seller cannot furnish his driver’s license, passport, or 
military identification card bearing his photograph, the dealer shall require 
two forms of positive identification. 

The record book shall be open at all reasonable times to inspection on the 
premises by law-enforcement agencies and shall not be destroyed until two 
years following the last transaction which the record book reflects. A copy of 
each record book entry shall be filed within 48 hours of the transaction in the 
office of the local law-enforcement agency. Mailing the required copy to the 
local law-enforcement agency within 48 hours shall constitute compliance with 
this section. 

The files of local law-enforcement agencies which contain such copies of 
record book entries shall not be subject to inspection and examination as 
authorized by G.S. 132-6. Any public official or employee who shall knowingly 
and willfully permit any person to have access to or custody or possession of 
any portion of such files, unless the person is one specifically authorized by the 
local law-enforcement agency to have access thereto for purposes of law- 
enforcement investigation or civil or criminal proceedings, shall be guilty of a 
Class 3 misdemeanor and upon conviction shall only be fined in the discretion 
of the court but not in excess of five hundred dollars ($500.00). 

Every merchant to whom an exemption has been issued pursuant to G.S. 
66-166 shall maintain a book in which shall be recorded, at the time of any 
purchase of precious metal, a description of the specific items purchased and 
the date of the transaction. This book shall be open at all reasonable times to 
inspection on the premises by law-enforcement agencies and shall not be 
destroyed until two years following the last transaction which the record book 
reflects. (1981, c. 956, s. 1; 1993, c. 539, s. 526; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 66-170. Items not to be modified. 

No item included in a dealer purchase shall be sold, traded or otherwise 
disposed of, melted, cut or otherwise changed in form nor shall any such item 
be removed from the licensed premises for a period of five days from the date 
the purchase was made. (1981, c. 956, s. 1.) 

OPINIONS OF ATTORNEY GENERAL 

The five-day time period during which a _ the sixth day. See opinion of Attorney General 
precious metal dealer must hold purchased to Mr. Robert F. Thomas, Jr., Police Attorney, 
items before sale is calculated under § 1A-1, Charlotte Police Department, 52 N.C.A.G. 74 
Rule 6(a), and the dealer may sellsuchitemson (1983). 

§ 66-171. Purchasing from juvenile. 

No dealer or employee or agent thereof shall purchase from any juvenile 
under 18 years of age any article made, in whole or in part, of precious metal. 
(1981, c. 956, s. 1.) 

§ 66-172. Penalties. 

Any dealer who violates the provisions of this Article shall be deemed guilty 
of a Class 2 misdemeanor. In addition any dealer so convicted shall be 
ineligible for a dealer’s permit for a period of three years from the date of 
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conviction. Kach and every violation shall constitute a separate and distinct 
offense. (1981, c. 956, s. 1; 1993, c. 539, s. 527; 1994, Ex. Sess., c. 24, s. 14(c).) 

§ 66-173. Portable smelters prohibited. 

It shall be unlawful for any person to possess or operate a smelter in any 
mobile home, trailer, camper, or other vehicle or structure not permanently 
affixed to the ground, for the purpose of refining precious metals. Violation of 
the provisions of this section shall constitute a Class 2 misdemeanor. (1981, c. 
956, s. 1; 1993, c. 539, s. 528; 1994, Ex. Sess., c. 24, s. 14(c).) 

§§ 66-174 through 66-179: Reserved for future codification purposes. 

ARTICLE 26. 

Farm Machinery Agreements. 

§ 66-180. Definitions. 

As used in this Article, unless the context requires otherwise: 
(1) “Agreement” means a written or oral contract or agreement between a 

dealer and a wholesaler, manufacturer, or distributor by which the 
dealer is granted one or more of the following rights: 
a. To sell or distribute goods or services. 
b. To use a trade name, trademark, service mark, logo type, or 

advertising or other commercial symbol. 
(2) “Current model” means a model listed in the wholesaler’s, manufac- 

turer’s, or distributor’s current sales manual or any supplements. 
(3) “Current net price” means the price listed in the supplier’s price list or 

catalog in effect at the time the agreement is terminated, less any 
applicable discounts allowed. 

(4) “Dealer” means a person engaged in the business of selling at retail 
farm, construction, utility or industrial, equipment, implements, 
machinery, attachments, outdoor power equipment, or repair parts. 

(5) “Family member” means a spouse, brother, sister, parent, grandpar- 
ent, child, grandchild, mother-in-law, father-in-law, daughter-in-law, 
son-in-law, stepparent, or stepchild, or a lineal descendant of the 
dealer or principal owner of the dealership. 

(6) “Good cause” means failure by a dealer to comply with requirements 
imposed upon the dealer by the agreement if the requirements are not 
different from those imposed on other dealers similarly situated in 
this State. In addition, good cause exists in any of the following 
circumstances: 
a. A petition under bankruptcy or receivership law has been filed 

against the dealer. 
b. The dealer has made an intentional misrepresentation with the 

intent to defraud supplier. 
c. Default by the dealer under a chattel mortgage or other security 

agreement between the dealer and the supplier or a revocation or 
discontinuance of a guarantee of a present or future obligation of 
the retailer to the supplier. 

d. Closeout or sale of a substantial part of the dealer’s business 
related to the handling of goods; the commencement or dissolu- 
tion or liquidation of the dealer if the dealer is a partnership or 
corporation; or a change, without the prior written approval of the 
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supplier, which shall not be unreasonably withheld, in the loca- 
tion of the dealer’s principal place of business or additional 
locations set forth in the agreement. 

e. Withdrawal of an individual proprietor, partner, major share- 
holder, or manager of the dealership, or a substantial reduction in 
interest of a partner or major shareholder, without the prior 
written consent of the supplier. 

f. Revocation or discontinuance of any guarantee of the dealer’s 
present or future obligations to the supplier. 

g. The dealer has failed to operate in the normal course of business 
for seven consecutive business days or has otherwise abandoned 
the business. 

h. The dealer has pleaded guilty to or has been convicted of a felony 
affecting the relationship between the dealer and the supplier. 

i. The dealer transfers an interest in the dealership, or a person with 
a substantial interest in the ownership or control of the 
dealership, including an individual proprietor, partner, or major 
shareholder, withdraws from the dealership or dies, or a substan- 
tial reduction occurs in the interest of a partner or major 
shareholder in the dealership. 

(7) “Inventory” means farm implements and machinery, construction, 
utility and industrial equipment, consumer products, outdoor power 
equipment, attachments, or repair parts. 

(8) “Net cost” means the price the dealer paid the supplier for the 
inventory, less all applicable discounts allowed, plus the amount the 
dealer paid for freight costs from the supplier’s location to the dealer’s 
location, plus reasonable cost of assembly or disassembly performed 
by the dealer. 

(9) “Supplier” means a wholesaler, manufacturer, distributor, or any 
purchaser of assets or stock of any surviving corporation resulting 
from a merger or liquidation, any receiver or assignee, or any trustee 
of the original manufacturer, wholesaler, or distributor who enters 
into an agreement with a dealer. 

(10) “Superseded part” means any part that will provide the same 
function as a currently available part as of the date of cancellation. 

(11) “Termination” of an agreement means the termination, cancellation, 
nonrenewal, or noncontinuance of the agreement. (1985, c. 441, s. 1; 
2001-343, s. 1.) 

Editor’s Note. — Session Laws 2001-343, s. 

1, effective October 1, 2001, rewrote the Article 
head, which formerly read “Farm Machinery 
Franchises.” 

Session Laws 2001-343, s. 
severability clause. 

Effect of Amendments. — Session Laws 
2001-343, s. 1, effective October 1, 2001, in- 

serted present subdivisions (1) and (2); redes- 
ignated former subdivisions (1) and (2) as 
present subdivisions (3) and (4); deleted former 
subdivision (3), which defined “franchise agree- 
ment”; deleted “franchise” preceding “agree- 
ment” in present subdivision (3); inserted “con- 
struction” and “outdoor power equipment” in 

2, contains a 

present subdivision (4); inserted present subdi- 
visions (5) and (6); redesignated former subdi- 
visions (4), (5) and (6) as present subdivisions 
(7), (8) and (9); rewrote present subdivisions (7) 
and (9); inserted present subdivision (10); re- 
designated former subdivision (7) as present 
subdivision (11); and substituted “an agree- 
ment” for “a franchise agreement” in present 
subdivision (11). 

Legal Periodicals. — For comment, “The 
North Carolina Farm Machinery Franchise 
Act: Its Provisions, Context and Contribution to 

the Law of Franchising,” see 8 Campbell L. Rev. 
289 (1986). 
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CASE NOTES 

Editor’s Note. — The case below was de- apply to franchise agreements (now “agree- 
cided under former Article 26, regarding Farm 
Machinery Franchises. 

Article Applies Only to Agreements Cre- 
ated After October 1, 1985. — There is no 
indication in either the express language or in 
the necessary application of the statute that 
the General Assembly intended that the war- 
ranty obligations created by this article should 

ment”) created prior to the act’s effective date. 
Without the expression of such an intent, the 
entire statute must be interpreted as applying 
only to franchise agreements (now “agree- 
ment”) created after October 1, 1985. Wilson 
Ford Tractor, Inc. v. Massey-Ferguson, Inc., 105 

N.CU App. 570, 414°S.H 2d 422 aff'd, 332:N.C. 
662, 422 S.E.2d 576 (1992). 

OPINIONS OF ATTORNEY GENERAL 

Editor’s notes.— The opinions below were 
rendered under former Article 26. 
Agreements Regulated by Article. — The 

use of the language “granted the right to sell or 
distribute goods or services” in the definition of 
“franchise agreement” (now “agreement”) in 
defining the scope of this Article evidences an 
intent to regulate only those agreements in 
which an ongoing franchise relationship exists 
between a supplier and a dealer. See opinion of 
Attorney General to the Honorable H. Martin 
Lancaster, 55 N.C.A.G. 47 (1985). 
“Franchise Agreement” (now “Agree- 

ment”) Does Not Include Item-by-Item 

§ 66-181. Usage of trade. 

Sale Arrangement. — An _ arrangement 
whereby a business sells farm equipment and 
parts to various retailers on an item-by-item 

basis, with each sale constituting a completed 
and final transaction, and with no requirement 
that a retailer maintain an inventory of the 
equipment or parts or that a retailer continue 
to purchase equipment or parts from the busi- 
ness in the future, does not constitute a “fran- 

chise agreement” (now “agreement”) within the 
scope of this Article. See opinion of Attorney 
General to the Honorable H. Martin Lancaster, 
55 N.C.A.G,. 47 (1985). 

The terms “utility” and “industrial”, when used to refer to equipment, 
implements, machinery, attachments, or repair parts, shall have the meaning 
commonly used and understood among dealers and suppliers of farm equip- 
ment as a usage of trade in accordance with G.S. 25-1-205(2). (1985, c. 441, s. 
La 

§ 66-182. Notice of termination of agreements. 

(a) No supplier, directly or through an officer, agent, or employee, may 
terminate, cancel, fail to renew, or substantially change the competitive 
circumstances of an agreement without good cause. 

(b) Notwithstanding any agreement to the contrary, a dealer who termi- 
nates an agreement with a supplier shall notify the supplier of the termination 
not less than 90 days prior to the effective date of the termination. 

(b1) Asupplier shall provide a dealer with at least 90 days’ written notice of 
termination of the agreement and a 60-day right-to-cure the deficiency. If the 
deficiency is cured within the allotted time, the notice is void. In the case where 
cancellation of an agreement is based upon the dealer’s failure to capture the 
share of the market required in the agreement, a minimum 12-month period of 
time shall have existed where the supplier has worked with the dealer to gain 
the desired market share. The notice shall state all reasons constituting good 
cause. 

(c) Notification under this section shall be in writing and shall be by 
certified mail or personally delivered to the recipient. It shall contain all of the 
following: 

(1) A statement of intention to terminate the dealership. 
(2) A statement of the reasons for the termination. 
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(3) The date on which the termination takes effect. (1985, c. 441, s. 1; 
2001-343, s. 1.) 

Editor’s Note. — Session Laws 2001-343, s. 
2, contains a severability clause. 

Effect of Amendments. — Session Laws 

2001-348, s. 1, effective October 1, 2001, re- 
wrote subsection (a); substituted “an” for “a” 

subsection (b1); inserted “all of the following” at 
the end of the introductory paragraph of sub- 
section (c); substituted “dealership” for “fran- 
chise” in subdivision (c)(1); and deleted “and” 
following “termination” at the end of subdivi- 

and “90” for “30” in subsection (b); inserted sion (c)(2). 

§ 66-183. Supplier’s duty to repurchase. 

(a) Whenever a dealer enters into an agreement evidenced by a written or 
oral contract in which the dealer agrees to maintain an inventory, and the 
agreement is terminated by either party, the supplier shall repurchase the 
dealer’s inventory as provided in this Article unless the dealer chooses to keep » 
the inventory. If the dealer has any outstanding debts to the supplier, then the 
repurchase amount may be set off or credited to the retailer’s account. 

(b). Whenever a dealer enters into an agreement in which the dealer agrees 
to maintain an inventory, and the dealer or the majority stockholder of the 
dealer, if the dealer is a corporation, dies or becomes incompetent, the supplier 
shall, at the option of the heir, personal representative, or guardian of the 
dealer, or the person who succeeds to the stock of the majority stockholder, 
repurchase the inventory as if the agreement had been terminated. The heir, — 
personal representative, guardian, or succeeding stockholder has one year 
from the date of the death of the dealer or majority stockholder to exercise the 
option under this Article. (1985, c. 441, s. 1; 2001-348, s. 1.) 

Editor’s Note. — Session Laws 2001-348, s. 
2, contains a severability clause. 

Effect of Amendments. — Session Laws 
2001-343, s. 1, effective October 1, 2001, in 
subsection (a), substituted “an agreement evi- 

denced by a written or oral contract” for “a 
franchise agreement” in the first sentence and 
added the last sentence; and substituted “an 
agreement” for “a franchise agreement” in the 
first sentence of subsection (b). 

§ 66-184. Repurchase terms. 

(a) The supplier shall repurchase from the dealer within 90 days after 
termination of the agreement all inventory previously purchased from the 
supplier that remains unsold on the date of termination of the agreement. 

(b) The supplier shall pay the dealer: 
(1) One hundred percent (100%) of the current net price of all new, 

unused, unsold, undamaged, and complete farm, construction, utility, 
and industrial equipment, implements, machinery, outdoor power 
equipment, and attachments. 

(2) Ninety percent (90%) of the current net price of all new, unused, and 
undamaged repair and superseded parts. 

(3) Seventy-five percent (75%) of the net cost of all specialized repair tools 
purchased in the previous three years and fifty percent (50%) of the 
net cost of all specialized repair tools purchased in the previous four © 
through six years pursuant to the requirements of the supplier and 
held by the dealer on the date of termination. Such specialized repair 
tools shall be unique to the supplier’s product line and shall be in 
complete and resalable condition. Farm implements, machinery, util- 
ity and industrial equipment, and outdoor power equipment used in 
demonstrations, including equipment leased primarily for demonstra- 
tion or lease, shall also be subject to repurchase under this section at 
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its agreed depreciated value, provided the equipment is in new 
condition and has not been damaged. 

(4) At its amortized value, the price of any specific data processing 
hardware and software and telecommunications equipment that the 
supplier required the dealer to purchase within the past five years. 

(c) Repealed by Session Laws 2001-343, s. 1, effective October 1, 2001. 
(d) The supplier shall pay the cost of shipping the inventory from the 

dealer’s location and shall pay the dealer ten percent (10%) of the current net 
price of all new, unused, undamaged repair parts returned, to cover the cost of 
handling, packing, and loading. The supplier may perform the handling, 
packing, and loading instead of paying the ten percent (10%) for the services. 
The dealer and the supplier may each furnish a representative to inspect all 
parts and certify their acceptability when packed for shipment. 

(e) The supplier shall pay the full repurchase amount to the dealer not later 
than 30 days after receipt of the inventory. If the dealer has any outstanding 
debts to the supplier, then the repurchase amount may be credited to the 
dealer’s account. 

(f) Upon payment of the repurchase amount to the dealer, the title and right 
of possession to the repurchased inventory shall transfer to the supplier. 
Annually, at the end of each calendar year, or after termination or cancellation 
of the agreement, the dealer’s reserve account for recourse, retail sale, or lease 
contracts shall not be debited by a supplier or lender for any deficiency unless 
the dealer or the heirs of the dealer have been given at least seven business 
days’ notice by certified or registered United States mail, return receipt 
requested, of any proposed sale of the equipment financed and an opportunity 
to purchase the equipment. The former dealer or the heirs of the dealer shall 
be given quarterly status reports on any remaining outstanding recourse 
contracts. As the recourse contracts are reduced, any reserve account funds 
shall be returned to the dealer or the heirs of the dealer in direct proportion to 
the liabilities outstanding. 

(g) In the event.of the death of the dealer or the majority stockholder of a 
corporation operating as a dealer, the supplier shall, at the option of the heir, 
repurchase the inventory from the heir of the dealer or majority stockholder as 
if the supplier had terminated the agreement. The heir shall have one year 
from the date of the death of the dealer or majority stockholder to exercise the 
heir’s options under this section. Nothing in this section shall require the 
repurchase of any inventory if the heir and the supplier enter into a new 
agreement to operate the retail dealership. 

(h) A supplier shall have 90 days in which to consider and make a 
determination upon a request by a family member to enter into a new 
agreement to operate the dealership. In the event the supplier determines that 
the requesting family member is not acceptable, the supplier shall provide the 
family member with a written notice of its determination with the stated 
reasons for nonacceptance. This section does not entitle an heir, personal 
representative, or family member to operate a dealership without the specific 
written consent of the supplier. 

(i) Notwithstanding the provisions of this section, in the event that a 
supplier and a dealer have executed an agreement concerning succession 
rights prior to the dealer’s death, and if the agreement has not been revoked, 
that agreement shall be enforced even if it designates someone other than the 
surviving spouse or heir of the decedent as the successor. (1985, c. 441, s. 1; 
2001-343, s. 1.) 

Editor’s Note. — Session Laws 2001-343, s. “franchise” preceding “agreement” in subsec- 
2, contains a severability clause. tion (a); rewrote subdivisions (b)(1) and (b)(3); 

Effect of Amendments. — Session Laws in subdivision (b)(2), substituted “and undam- 
2001-343, s. 1, effective October 1, 2001, deleted aged repair and superseded parts” for “undam- 
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aged repair parts; and”; added subdivision “ten percent (10%)” for “five percent (5%)” twice 
(b)(4); deleted subsection (c), relating to audit- in subsection (d); and added subsections (f) 

ing by the supplier within 90 days after termi- _ through (1). 
nation of the franchise agreement; substituted 

§ 66-185. Exceptions to repurchase requirement. 

This Article does not require the repurchase from a dealer of: 
(1) A repair part with a limited storage life or otherwise subject to 

deterioration, such as gaskets or batteries, except for industrial “press 
on” or industrial pneumatic tires. 

(2) A single repair part that is priced as a set of two or more items. 
(3) A repair part that, because of its condition, is not resalable as a new 

part without repackaging or reconditioning. 
(3a) Any repair part that is not in new, unused, undamaged condition. 
(4) An item of inventory for which the dealer does not have title free of all 

claims, liens, and encumbrances other than those of the supplier. 
(5) Any inventory that the dealer chooses to keep. 
(6) Any inventory that was ordered by the dealer after either party’s 

receipt of notice of termination of the agreement. 
(6a) Any farm implements and machinery, construction, utility and in- 

dustrial equipment, outdoor power equipment, and attachments that 
are not current models or that are not in new, unused, undamaged, 
complete condition, provided that the equipment used in demonstra- 
tions or leased, as provided in G.S. 66-184, shall be considered new 
and unused. 

(6b) Any farm implements and machinery, construction, utility and in- 
dustrial equipment, outdoor power equipment, and attachments that 
were purchased more than 36 months prior to notice of termination of 
the agreement. 

(7) Any inventory that was acquired by the dealer from a source other 
than the supplier. (1985, c. 441, s. 1; 2001-343, s. 1.) 

Editor’s Note. — Session Laws 2001-343, s.  serted subsections (3a), (6a) and (6b); substi- 
2, contains a severability clause. tuted “agreement” for “franchise agreement; 

Effect of Amendments. — Session Laws’ and” at the end of subsection (6); and made 
2001-3438, s. 1, effective October 1, 2001, in- minor stylistic changes. 

§ 66-186. Uniform commercial practice. 

(a) This Article does not affect a security interest of the supplier in the 
inventory of the dealer. 

(b) A repurchase of inventory under this Article shall not be subject to the 
bulk sales provisions of Article 6 of Chapter 25 of the General Statutes. 

(c) The dealer and supplier shall furnish representatives to inspect all parts 
and certify their acceptability when packed for shipment. Failure of the 
supplier to provide a representative within 60 days shall result in automatic 
acco piante by the supplier of all returned items. (1985, c. 441, s. 1; 2001-343, 
s. 1. 

Editor’s Note. — Session Laws 2001-343, s. 2001-343, s. 1, effective October 1, 2001, added 
2, contains a severability clause. subsection (c). 

Effect of Amendments. — Session Laws 
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§ 66-187. Warranty obligations. 

(a) Whenever a supplier and a dealer enter into an agreement, the supplier 
shall pay any warranty claim made by the dealer for warranty parts or service 
within 30 days after its approval. The supplier shall approve or disapprove a 
warranty claim within 30 days after its receipt. If a claim is disapproved, the 
manufacturer, wholesaler, or distributor shall notify the dealer within 30 days 
stating the specific grounds upon which the disapproval is based. If a claim is 
not specifically disapproved in writing within 30 days after its receipt it is 
approved and payment must follow within 30 days. 

(b) Whenever a supplier and a dealer enter into an agreement, the supplier 
shall indemnify and hold harmless the dealer against any judgment for 
damages or any settlement agreed to by the supplier, including court costs and 
a reasonable attorney’s fee, arising out of a complaint, claim, or lawsuit 
including negligence, strict liability, misrepresentation, breach of warranty, or 
rescission of the sale, to the extent the judgment or settlement relates to the 
manufacture, assembly, or design of inventory, or other conduct of the supplier 
beyond the dealer’s control. 

(c) If, after termination of an agreement, the dealer submits a claim to the 
manufacturer, wholesaler, or distributor for warranty work performed prior to 
the effective date of the termination, the manufacturer, wholesaler, or distrib- 
utor shall accept or reject the claim within 30 days of receipt. 

(d) Ifa claim is not paid within the time allowed under this section, interest 
shall accrue at the maximum lawful interest rate. 

(e) Warranty work performed by the dealer shall be compensated in accor- 
dance with the reasonable and customary amount of time required to complete 
the work, expressed in hours and fractions thereof. The cost of the work shall 
be computed by multiplying the time required to complete the work by the 
dealer’s established customer hourly retail labor rate. The dealer shall inform 
the manufacturer, wholesaler, or distributor for whom the dealer is performing 
warranty work of the dealer’s established customer hourly retail labor rate 
before the dealer performs any work. 

(f) Expenses expressly excluded under the warranty of the manufacturer, 
wholesaler, or distributor to the customer shall neither be included nor 
required to be paid for warranty work performed, even if the dealer requests 
compensation for the work performed. 

(g) The dealer shall be paid for all parts used by the dealer in performing 
warranty work. Payment shall be in an amount equal to the dealer’s net price 
for the parts, plus a minimum of fifteen percent (15%). 

(h) The manufacturer, wholesaler, or distributor has a right to adjust 
compensation for errors discovered during an audit and, if necessary, to adjust 
claims paid in error. 

(i) The dealer shall have the right to accept the reimbursement terms and 
conditions of the manufacturer, wholesaler, or distributor in lieu of the terms 
and conditions of this section. (1985, c. 441, s. 1; 2001-343, s. 1.) 

Editor’s Note. — Session Laws 2001-343,s. “a franchise agreement” in the first sentence 
2, contains a severability clause. and inserted the third sentence; substituted 

Effect of Amendments. — Session Laws “an agreement” for “a franchise agreement” and 
2001-343, s. 1, effective October 1, 2001, in “rescission” for “rescision” in subsection (b); and 
subsection (a), substituted “an agreement” for added subsections (c) through (i). 

563 



§66-187.1 | CH. 66. COMMERCE AND BUSINESS $66-189 

§ 66-187.1. Prohibited acts. 

No supplier shall do any of the following: 
(1) Coerce any dealer to accept delivery of equipment, parts, or accessories 

which the dealer has not ordered voluntarily, except as required by 
any applicable law, or unless the parts or accessories are safety parts 
or accessories required by the supplier. 

(2) Condition the sale of additional equipment to a dealer upon a require- 
ment that the dealer also purchase other goods or services, except that 
a supplier may require the dealer to purchase those parts reasonably 
necessary to maintain the quality of operation in the field of the 
equipment used in the trade area. 

(3) Coerce a dealer into refusing to purchase equipment manufactured by 
another supplier. 

(4) Terminate, cancel, or fail to renew or substantially change the com- 
petitive circumstances of the retail agreement based on the results of 
any circumstance beyond the dealer’s control, including a natural 
disaster such as a sustained drought, high unemployment in the 
dealership market area, or a labor dispute. (2001-348, s. 1.) 

Editor’s Note. — Session Laws 2001-343, s. Session Laws 2001-343, s. 3, made this sec- 
2, contains a severability clause. tion effective October 1, 2001. 

§ 66-188. Failure to repurchase; civil remedy. 

(a) Ifa supplier fails or refuses to repurchase any inventory covered under 
the provisions of this Article within the time periods established in G.S. 
66-184, the supplier is civilly liable for one hundred percent (100%) of the 
current net price of the inventory, any freight charges paid by the dealer, the 
dealer’s reasonable attorney’s fee and court costs, and interest on the current 
net price of the inventory computed at the legal rate of interest from the 91st 
day after termination of the agreement. 

(b) Notwithstanding any agreement to the contrary, and in addition to any 
other legal remedies available, any person who suffers monetary loss due to a 
violation of this Article or because he refuses to accede to a proposal for an 
arrangement that, if consummated, is in violation of this Article, may bring a 
civil action to enjoin further violations and to recover damages sustained by 
him together with the costs of the suit, including a reasonable attorney’s fee. 

(b1) The provisions of G.S. 66-182 through G.S. 66-187.1 shall not be 
waivable in any contract or agreement, and any such attempted waiver shall 
be null and void. 

(c) A civil action commenced under the provisions of this Article shall be 
brought within four years after the violation complained of is or reasonably 
should have been discovered, whichever occurs first. (1985, c. 441, s. 1; 
2001-343, s. 1.) 

Editor’s Note. — Session Laws 2001-343, s. 2001-343, s. 1, effective October 1, 2001, deleted 

2, contains a severability clause. “franchise” preceding “agreement” at the end of 
Effect of Amendments. — Session Laws subsection (a); and added subsection (b1). 

§ 66-189: Reserved for future codification purposes. 
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ARTICLE 27. 

Sales Representative Commissions. 

§ 66-190. Definitions. 

The following definitions apply in this Article: 
(1) “Commission” means compensation accruing to a sales representative 

for payment by a principal, the rate of which is expressed as a 
percentage of the amount of orders or sales or as a specified amount 
per order or per sale. 

(2) “Person” means an individual, corporation, partnership, association, 
estate, or trust. 

(3) “Principal” means a person who does not have a permanent or fixed 
place of business in this State and who: 
a. Manufactures, produces, imports, or distributes a tangible product 

for sale at wholesale; 
b. Contracts with a sales representative to solicit orders for the 

product; and 
c. Compensates the sales representative, in whole or in part, by 

commission. 
(4) “Sales representative” means a person who: 

a. Contracts with a principal to solicit wholesale orders; 
b. Is compensated, in whole or in part, by commission; 
c. Does not place orders or purchase for his own account or for resale; 
d. Does not sell or take orders for the sale of products at retail; and 
e. Is not an employee of the principal. (1989, c. 506, s. 1.) 

CASE NOTES 

Quoted in D.P. Riggins & Assocs. v. Ameri- 
can Bd. Cos., 796 F. Supp. 205 (W.D.N.C. 1992). 

§ 66-191. Payment of commissions. 

When a contract between a sales representative and a principal is termi- 
nated for any reason other than malfeasance on the part of the sales 
representative, the principal shall pay the sales representative all commis- 
sions accrued under the contract to the sales representative within 45 days 
after the effective date of the termination. (1989, c. 506, s. 1.) 

CASE NOTES 

Termination and Malfeasance Findings 
Are Factual Issues. — Summary judgment 
was improper where a reasonable jury could 
find that appellant’s activities rose to the level 
of a breach or “termination” of an agreement, 
and that the agreement was terminated be- 

§ 66-192. Civil liability. 

cause of the malfeasance of appellant, but 
whether a jury would so find depended on the 
resolution of a number of factual issues. 
GAVCO, Inc. v. Chem-Trend Inc., 81 F. Supp. 2d 
633 (W.D.N.C. 1999). 

(a) A principal who fails to comply with the provisions of G.S. 66-191 is 
liable to the sales representative in a civil action for (i) all amounts due the 
sales representative plus exemplary damages in an amount not to exceed the 
amount of commissions due the sales representative, (ii) attorney’s fees 
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actually and reasonably incurred by the sales representative in the action, and 
(111) court costs. 

(b) Where the court determines that an action brought by a sales represen- 
tative against a principal under this Article is frivolous, the sales representa- 
tive is liable to the principal for court costs and for attorney’s fees actually and 
reasonably incurred by the principal in defending the action. 

(c) A principal who is not a resident of this State who contracts with a sales 
representative to solicit orders in this State shall be subject to personal 
jurisdiction as provided in G.S. 1-75.4. 

(d) Nothing in this Article shall invalidate or restrict any other or additional 
right or remedy available to a sales representative or preclude a sales 
representative from seeking to recover in one action on all claims against a 
Drincipalal Son O00. ai 

CASE NOTES 

Subsection (c) of this section is a “Spe- 
cial Jurisdictional Statute” as that term is 
used in § 1-75.4. D.P. Riggins & Assocs. v. 
American Bd. Cos., 796 F. Supp. 205 (W.D.N.C. 
1992) 
Where plaintiff and defendants entered into 

a sales representation agreement whereby 
plaintiff agreed to act as a sales representative 
for defendants in this and other states and in 

return, defendants agreed to pay commissions 
to plaintiff, defendants were within the provi- 
sions of § 1-75.4(5)(a) and (b), a statute that is 
to be liberally construed. D.P. Riggins & Assocs. 
v. American Bd. Cos., 796 F. Supp. 205 
(W.D.N.C. 1992). 
Quoted in GAVCO, Inc. v. Chem-Trend Inc., 

81 F. Supp. 2d 683 (W.D.N.C. 1999). 

§ 66-193. Contracts void. 

A provision in any contract between a sales representative and a principal 
purporting to waive any provision of this Article, whether by expressed waiver 
or by a contract subject to the laws of another state, is void. (1989, c. 506, s. 1.) 

$$ 66-194 through 66-199: Reserved for future codification purposes. 

ARTICLE 28. 

Rental Car Advertising and Sales Practices. 

§ 66-200. Scope. 

This Article applies to all persons renting vehicles from locations within this 
State. (1989, c..631,.s. 2; c. 770, s, 62.) 

§ 66-201. Definitions. 

As used in this Article: 
(1) “Collision damage waiver” means any contract or contractual provi- 

sion, whether separate from or a part of a rental agreement, whereby 
the rental car company agrees for a charge to waive any and all claims 
against the renter for any damages to the rented vehicle during the 
term of the rental agreement. 

(2) “Damage” means any damage or loss to the rented vehicle, including 
Joss of use and any costs and expenses incident to the damage or loss. 

(3) “Person” includes an individual, aggregation of individuals, corpora- 
tion, company, association, or partnership. 
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(4) “Rental agreement” means any written agreement setting forth the 
terms and the conditions governing the use of a vehicle provided by 
the rental car company. 

(5) “Rental car company” means any person in the business of providing 
vehicles to the public. 

(6) “Renter” means any person obtaining the use of a vehicle from a rental 
car company under the terms of a rental agreement. 

_ (7) “Vehicle” means a motor vehicle of the private passenger type includ- 
ing passenger vans and minivans that are primarily intended for 
transport of persons. (1989, c. 631, s. 2; c. 770, s. 62.) 

§ 66-202. Rental car advertising. 

(a) Except as set forth in subsections (d) and (e) of this section and G:S. 
66-204(a), a rental car company shall only advertise and charge a rental rate 
that includes the entire amount, except taxes and a mileage charge, if any, that 
a renter must pay to hire or lease a vehicle for the period of time to which the 
rental rate applies. 

(b) Ifa rental car company states a rental rate in a print advertisement or 
in an in-person or computer-transmitted quotation contained in the rental car 
company’s proprietary computer reservation system, the rental car company 
shall clearly disclose or cause to be disclosed in that advertisement or 
quotation the terms of any mileage conditions relating to the advertised or 
quoted rental rate, including, but not limited to: To the extent applicable, the 
amount of mileage and fuel charges; the number of miles for which no charge 
will be imposed; and a description of the geographic driving limitations, if any, 
within the United States and Canada. 

(c) Arental car company shall also include in all advertising the daily rate 
it charges for collision damage waivers; shall state in such advertising that 
collision damage waivers are not required; and shall state that prospective 
renters should examine or inquire about their automobile insurance policies to 
see whether such policies will cover damage to rental vehicles. 

(d) For a rental rate stated in an advertisement, quotation, or reservation 
for an airport location, a rental car company shall clearly and conspicuously 
disclose the existence and actual amount of the airport charges or fees, if any. 
For a rental rate stated in an advertisement, quotation, or reservation 
involving more than one airport location, a rental car company shall clearly 
and conspicuously disclose the existence and range of airport charges of fees, 
if any, or the maximum airport charge or fee. For purposes of this section, 
advertisements shall include radio, television, other electronic media, and 
print. For purposes of this section, quotations and reservations shall include 
in-person or proprietary computer-transmitted reservation systems. 

(e) Arental car company shall clearly and conspicuously display the amount 
of the airport charges or fees in any proprietary computer-assisted reservation 
system, shown or referenced on the same page on the computer screen viewed 
by the renter as the displayed rental rate and in a print size not smaller than 
the print size of the rental rate. A rental car company shall inform the renter 
of the amount of the airport charges or fees either at the time of making an 
initial quotation of a rental rate or at the time of making a reservation, if the 
quotation is made by the rental car company for a location at which it collects 
airport charges or fees. A rental car company shall separately identify the 
amount and existence of the airport charges or fees on the rental agreement. 
(19392"'c 631, s: 2: c: 770, 3:62; 2001-432, s. 1.) 

Effect of ‘Amendments. — Session Laws “Except as set forth in subsections (d) and (e) of 
2001-432, s. 1, effective October 6, 2001, added _ this section and G.S. 66-204(a),” at the begin- 
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ning of subsection (a); in subsection (b), in- etary computer reservation system” thereafter; 
serted “in” preceding “an in-person or comput- rewrote subsection (d); added subsection (e); 
er-transmitted quotation” and added and made minor punctuation changes. 
“contained in the rental car company’s propri- 

§ 66-203. Prohibited charges. 

(a) No rental car company may charge, in addition to the rental rate, taxes, 
airport charges and fees, if any, and mileage charge, if any, any fee that must 
be paid by the renter as a condition of hiring or leasing a vehicle, such as, but 
not limited to, required fuel charges or any fee for transporting the renter to 
the location where the rented vehicle will be delivered to that person. 

(b) Ifa rental car company delivers a vehicle to a person at a location other 
than the location where the rental car company normally carries on its 
business, the rental car company shall not charge that person any amount for 
the rental for the period before the delivery of the vehicle. If a rental car 
company picks up a rented vehicle from a person at a location other than the 
location where the rental car company normally carries on its business the 
rental car company shall not charge to the renter any amount for the rental for 
the period after the rented vehicle is available for pickup in accordance with 
the notification given to the rental car company to pick up the rented vehicle. 
(1989, c. 631, s. 2; c. 770, s. 62; 2001-4382, s. 2.) 

Effect of Amendments. — Session Laws _ serted “airport charges and fees, if any” follow- 
2001-432, s. 2, effective October 6, 2001, in- ing “taxes” in subsection (a). 

§ 66-204. Permitted charges. 

(a) In addition to the rental rate, taxes, airport charges and fees, if any, and 
mileage charge, if any, a rental car company may charge a renter for an item 
or service provided in connection with a particular rental transaction if the 
renter can avoid incurring that charge by choosing not to obtain or utilize the 
optional item or service. Items and services for which a rental car company 
may impose an additional charge include, but are not limited to: Optional 
insurance and accessories requested by the renter unless otherwise prohibited 
by law; service charges incident to a person’s optional return of the vehicle to 
a location other than the location where the vehicle was hired or leased; and 
charges for refueling the vehicle at the conclusion of the rental transaction in 
the event the rented vehicle is not returned with as much fuel as was in its fuel 
tank at the beginning of the rental. 

(b) A rental car company may also impose an additional charge based on 
reasonable driving experience criteria established by the rental car company. 
(1989s 6263s 12. 7/10 )s.627 2001 Asn sas.) 

Effect of Amendments. — Session Laws may be avoided by the renter, provided the 
2001-432, s. 3, effective October 6, 2001, in requirements of G.S. 66-202(d) are met” preced- 
subsection (a), inserted “airport charges and ing “and charges for refueling” in the last sen- 
fees, if any” following “taxes” in the first sen- _ tence. 
tence, and deleted “airport access charges that 

§ 66-205. Agent licenses required. 

No employee or other representative of a rental car company shall solicit or 
sell any kind of insurance in connection with a rental agreement unless he is 
duly licensed under Article 33 of Chapter 58 of the General Statutes. ( 1989, c. 
6315S: 22 Case Oo.) 
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§ 66-206. Effects of violations. 

Any violation of the provisions of this Article constitutes an unfair trade 
practice under G.S. 75-1.1. (1989, c. 631, s. 2; c. 770, s. 62.) 

§ 66-207. Rental car companies assist in publicizing law. 

(a) Arental car company shall notify renters of the law requiring motorists 
to stop for and not pass stopped school buses that are properly marked and 
designated and that are receiving or discharging passengers. The Division of 
Motor Vehicles shall design a written notification in English, French, German, 
Japanese, and Spanish and the notification shall be no more than one side of 
a page. The Division of Motor Vehicles shall also develop a design for use on 
placards under subdivisions (b)(2) and (b)(3) of this section. The design may be 
used or adapted by the rental car company. The placards shall consist of the 
words “It is unlawful in North Carolina to pass a school bus that is stopped and 
receiving or discharging passengers.”, or a visual symbol indicating passing a 
stopped school bus is unlawful in North Carolina, or both. The Division of 
Motor Vehicles shall publish the written notification and the design for 
placards on the Internet and rental car companies shall obtain both by 
downloading and printing them from that source. 

(b) The notification required under subsection (a) of this section may be 
made either: 

(1) By handing each renter who presents an International Driver Permit 
with a copy of the written notification prepared by the Division of 
Motor Vehicles under subsection (a) of this section; 

(2) If the rental car company operates airport shuttle buses to transport 
renters to pick up vehicles, by posting on each bus at least one placard 
containing a written notification or visual symbol, or both; or 

(38) If the rental car company operates a counter at which renters pick up 
documentation, by posting on that counter or at a place easily visible 
from the counter at least one placard containing a written notification 
or visual symbol, or both. 

Each placard that contains a written notification shall provide that informa- 
tion in all the languages listed in subsection (a) of this section. 

(c) There shall be no civil or criminal liability in negligence nor shall an 
action under G.S. 66-206 apply for any car rental company that fails to provide 
the information or post the placard required by this section. (2001-331, s. 2.) 

Editor’s Note. — Session Laws 2001-331, s. 
3, makes this section effective December 1, 
2001. 

§ 66-208: Reserved for future codification purposes. 

ARTICLE 29. 

Invention Development Services. 

§ 66-209. Definitions. 

As used in this Article, the following terms shall have the meanings given: 
(1) “Contract” or “contract for invention development services” means a 

contract by which an invention developer undertakes invention de- 
velopment services for a customer for a stated payment or consider- 
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ation, whether or not the payment or consideration has yet been 
made. 

(2) “Customer” means any natural person who is solicited by, inquires 
about, seeks the services of, or enters into a contract with an invention 
developer for invention development services. 

(3) “Invention development services” means any act done by or for an 
invention developer for the procurement or attempted procurement by 
the invention developer of a licensee or buyer of an intellectual 
property right in an invention. The term includes the evaluation, 
perfecting, marketing, brokering, or promoting of an invention, a 
patent search, and preparation or prosecution of a patent application 
by a person not registered to practice before the United States Patent 
and Trademark Office. 

(4) “Invention” means any discovery, process, machine, design, formula- 
tion, composition of matter, product, concept, or idea, or any combi- 
nation of these. 

(5) “Invention developer” is an individual, firm, partnership, or corpora- 
tion, or an agent, employee, officer, partner, or independent contractor 
of one of those entities, that offers to perform or performs invention 
development services for a customer and that is not: 
a. Adepartment or agency of the federal, State, or local government; 
b. A charitable, scientific, educational, religious, or other organiza- 

tion qualified under G.S. 105-130.9 or described in Section 
170(b)(1)(A) of the Internal Revenue Code of 1986, as amended; 

c. A person registered before the United States Patent and Trade- 
mark Office acting solely within the scope of that person’s 
professional license; 

d. A person, firm, corporation, association, or other entity that does 
not charge a fee, including reimbursement for expenditures made 
or costs incurred by the entity, for invention development services 
other than payment made from a portion of the income received 
by a customer by virtue of the acts performed by the entity; or 

e. An attorney licensed to practice law in North Carolina acting solely 
within the scope of that person’s professional license. 

(6) “Business day” means any day other than a Saturday, Sunday, or legal 
holiday. (1989;°c.. 746,'s.\1: ¢.-770;'s" 62141), (2) 1991)". 2359841) 

Editor’s Note. — Session Laws 2001-424, 
ss. 15.1(a) and (b), provide: “(a) Prior to (i) the 
transfer of any patentable intellectual property 
or (11) the release of any State grants or loans to 
non-State entities for purposes related to the 
development of patentable intellectual prop- 
erty, the transferring State agency, institution, 
or other entity of the State shall prepare and 
submit to the Governor, the Joint Legislative 
Commission on Governmental Operations, and 
the Chairs of the House of Representatives 
Science and Technology Committee and the 
Senate Information Technology Committee a 
written evaluation of the following matters: 

“(1) If the proposed or pending transaction 
involves the transfer of patentable intellectual 
property developed by State employees within 
the scope of their employment: 

“a. The nature of the State’s interest in the 
patentable intellectual property. 

“b. The potential value of the State’s interest 
in the patentable intellectual property. 

“c. How to best protect the State’s interest in 
the patentable intellectual property, as appro- 
priate. 

“(2) If the proposed or pending transaction 
involves the release of State grants or loans to 
a non-State entity for purposes related to the 
development of patentable intellectual prop- 
erty, the measures employed by the non-State 
entity to assure that the State funds do not 
inappropriately inure to the benefit of individ- 
uals serving in an official capacity for the State, 
a State agency, or the non-State entity that 
receives the funds. 

“(b) The provisions of subsection (a) of this 
section [s. 15.1(a) of Session Laws 2001-424] do 
not apply to The University of North Carolina 
and its constituent institutions, or to the North 

Carolina Community Colleges System, or to 
employees of these respective institutions who 
are subject to the intellectual property and 
inventor policies of the institutions employing 
them.” 
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§ 66-210. Disclosures made prior to contract. 

In either the first written communication from the invention developer to a 
specific customer, or at the first personal meeting between the invention 
developer and a customer whichever may first occur, the invention developer 
shall make a written disclosure to the customer of the information required in 
this section which includes: 

(1) The median fee charged to all of the invention developer’s customers 
who have signed contracts with the developer in the preceding six 
is excluding customers who have signed in the preceding 30 
ays; 

(2) Asingle statement setting forth (i) the total number of customers who 
have contracted with the invention developer, except that the number 
need not reflect those customers who have contracted within the 
preceding 30 days, and (ii) the number of customers who have 
received, by virtue of the invention developer’s performance of inven- 
tion development services, an amount of money in excess of the 
amount of money paid by those customers to the invention developer 
pursuant to a contract for invention development services; 

(3) The following statement: “Unless the invention developer is a lawyer 
or person registered before the United States Patent and Trademark 
Office, he is NOT permitted to give you legal advice concerning patent, 
copyright, trademark law, or the law of unfair competition or to advise 
you of whether your idea or invention may be patentable or may be 
protected under the patent, copyright, or trademark laws of the 
United States, or any other law. No patent, copyright, or trademark 
protection will be acquired for you by the invention developer. Your 
failure to inquire into the law governing patent, trademark, or 
copyright matters may jeopardize your rights in your idea or inven- 
tion, both in the United States and in foreign countries. Your failure 
to identify and investigate existing patents, trademarks, or registered 
copyrights may place you in jeopardy of infringing the copyrights, 
patent, or trademark rights of other persons if you proceed to make, 
use, distribute, or sell your idea or invention.” (1989, c. 746, s. 1; c¢. 
f7One 6221(1),(2);.1991, c: 235, s.1s) 

§ 66-211. Standard provisions for cover notice. 

(a) A contract for invention development services must have a conspicuous 
and legible cover sheet attached. The cover sheet must set forth: 

(1) The name, home address, office address, and local address of the 
invention developer; and 

(2) The following notice printed in bold-faced type of not less than 
10-point size: 
THIS CONTRACT BETWEEN YOU AND AN INVENTION DE- 

VELOPER IS REGULATED BY ARTICLE 29 OF CHAPTER 66 OF 
THE GENERAL STATUTES OF THE STATE OF NORTH CARO- 
LINA. YOU ARE NOT PERMITTED OR REQUIRED TO MAKE ANY 
PAYMENTS UNDER THIS CONTRACT UNTIL FOUR WORKING 
DAYS AFTER YOU SIGN THIS CONTRACT AND RECEIVE A 
COMPLETED COPY OF IT. 
YOU CAN TERMINATE THIS CONTRACT AT ANY TIME BE- 

FORE YOU MAKE PAYMENT. YOU CAN TERMINATE THIS CON- 
TRACT SIMPLY BY NOT SUBMITTING PAYMENT. 

IF YOU ASSIGN EVEN A PARTIAL INTEREST IN THE INVEN- 
TION TO THE INVENTION DEVELOPER, THE INVENTION DE- 
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VELOPER MAY HAVE THE RIGHT TO SELL OR DISPOSE OF THE 
INVENTION WITHOUT YOUR CONSENT AND MAY NOT HAVE 
TO SHARE THE PROFITS WITH YOU. 
THE TOTAL NUMBER OF CUSTOMERS WHO HAVE CON- 

TRACTED WITH THE INVENTION DEVELOPER SINCE 
(year) IS (number) . THE TOTAL NUMBER OF 

CUSTOMERS KNOWN BY THIS INVENTION DEVELOPER TO 
HAVE RECEIVED BY VIRTUE OF THIS INVENTION DEVELOP- 
ER’S PERFORMANCE, AN AMOUNT OF MONEY IN EXCESS OF 
THE AMOUNT PAID BY THE CUSTOMER TO THIS INVENTION 
DEVELOPER IS (number) 
YOU ARE ENCOURAGED TO CONSULT WITH A QUALIFIED 

ATTORNEY BEFORE SIGNING THIS CONTRACT. BY PROCEED- 
ING WITHOUT THE ADVICE OF A QUALIFIED ATTORNEY YOU 
COULD LOSE ANY RIGHTS YOU MIGHT HAVE IN YOUR IDEA 
OR INVENTION. 

(b) The invention developer shall complete the cover sheet with the proper 
information to be provided in the blanks. In the first blank the invention 
developer shall enter the year that the invention developer began business, or 
January 1, 1990, whichever is earlier. The numbers entered in the last two 
blanks need not include those who have contracted with the invention 
developer during the 30 days immediately preceding the date of the contract. 
If the number to be inserted in the third blank is zero, it must be so stated. 

(c) The cover notice may not contain anything in addition to the information 
required by subsection (a) of this section. (1989, c. 746, s. 1; c. 770, s. 62.1(1)-(3); 
POOR CrZS5i Sas) 

§ 66-212. Contracting requirements. 

(a) Each contract for invention development services by which an invention 
developer undertakes invention development services for a customer is subject 
to this act. The contract must be in writing and the invention developer shall 
give a copy of the contract to the customer at the time the customer signs the 
contract. 

(b) If it is the invention developer’s normal practice to seek more than one 
contract in connection with an invention, or if the invention developer 
normally seeks to perform services in connection with an invention in more 
than one phase with the performance of each phase covered in one or more 
subsequent contracts, the invention developer shall give to the customer at the 
time the customer signs the first contract: 

(1) A written statement describing that practice; and 
(2) A written summary of the developer’s normal terms, if any, of 

subsequent contracts, including the approximate amount of the de- 
veloper’s normal fees or other consideration, if any, that may be 
required from the customer. 

(c) For the purposes of this section, delivery of a promissory note, check, bill 
of exchange, or negotiable instrument of any kind to the invention developer or 
to a third party for the benefit of the invention developer irrespective of the 
date or dates appearing in that instrument is payment. 

(d) Notwithstanding any contractual provisions of [to] the contrary, pay- 
ment for invention development services may not be required, made, or 
received before the fourth business day after the day on which the customer 
receives a copy of the contract for invention development services signed by the 
invention developer and the customer. 

(e) Until the payment for invention development services is made, the 
parties during the contract for invention development services have the option 
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to terminate the contract. The customer may exercise the option by refraining 
from making payment to the invention developer. The invention developer may 
exercise the option to terminate by giving to the customer written notice of its 
exercise of the option. The written notice becomes effective on receipt by the 
customer. (1989, c. 746, s. 1; c. 770, s. 62.1(1), (2); 1991, c. 235, s. 1.) 

§ 66-213. Mandatory contract terms. 

(a) A contract for invention development services shall set forth the infor- 
mation required in this section in at least 10-point type or equivalent size if 
handwritten. 

(b) The contract shall describe fully and in detail the acts or services that 
the invention developer contracts to perform for the customer. 

(c) The contract shall include the terms and conditions of payment and 
contract termination rights required by G.S. 66-212(e). 

(d) The contract shall state whether the invention developer contracts to 
construct one or more prototypes, models, or devices embodying the customer’s 
invention, the number of such prototypes to be constructed, and whether the 
invention developer contracts to sell or distribute such prototypes, models, or 
devices. 

(e) If an oral or written estimate of projected customer sales, profits, 
earnings and/or royalties is made by the invention developer, the contract shall 
state the estimate and the data upon which it is based. 

(f) The contract shall state the expected date of completion of the invention 
development services, whether or not time is of the essence, and whether or not 
the terms include provisions in case of delay past the expected date of 
completion. 

(g) The contract shall explain that the invention developer is required to 
maintain all records and correspondence relating to performance of the 
invention development services for that customer for a period not less than 
three years after expiration of the term of the contract for invention develop- 
ment services. Further, such records and correspondence will be made avail- 
able to the customer or his representative for review and copying at the 
customer’s expense on the invention developer’s premises during normal 
business hours upon seven days’ written notice, the time period to begin from 
the date the notice is placed in the United States mail properly addressed and 
first class postage prepaid. 

(h) The contract shall state the name of the person or firm contracting to 
perform the invention development services, all names under which said 
person or firm is doing or has done business as an invention developer for the 
previous 10 years, the names of all parent and subsidiary companies to the 
firm, and the names of all companies that have a contractual obligation to the 
firm to perform invention development services. . 

(i) The contract shall state the invention developer’s principal business 
address and the name and address of its agent in this State who is authorized 
to receive service of process in North Carolina. (1989, c. 746, s. 1; c. 770, s. 
62.1(1), (2), (4); 1991, c. 235, s. 1.) 

§ 66-214. Financial requirements. 

(a) Except as provided by subsection (c) of this section, each invention 
developer doing business in this State as defined by the North Carolina 
General Statutes shall maintain a bond issued by a surety company authorized 
to do business in this State. The principal sum of the bond must be at least five 
percent (5%) of the invention developer’s gross income from the invention 
development business in this State during the invention developer’s last fiscal 
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year or twenty-five thousand dollars ($25,000), whichever is greater. The 
invention developer shall file a copy of the bond with the Secretary of State 
before the day on which the invention developer begins business in this State. 
The invention developer shall have 90 days after the end of each fiscal year 
within which to change the bond as may be necessary to conform to the 
requirement of this subdivision. 

(b) The bond required by subsection (a) of this section must be in favor of the 
State of North Carolina for the benefit of any person who, after entering into 
a contract for invention development services with an invention developer is 
damaged by fraud, dishonesty, or failure to provide the services of the 
invention developer in performance of the contract. Any person claiming 
against the bond may maintain an action at law against the invention 
developer and surety. The aggregate liability of the surety to all persons for all 
breaches of conditions of the bond required by the subsection is limited to the 
amount of the bond. 

(c) Instead of furnishing the bond required by subsection (a) of this section, 
the invention developer may deposit with the Secretary of State a cash deposit 
equal to the amount of the bond required by this section. The cash deposit may 
be satisfied by: 

(1) Certificates of deposit payable to the Secretary of State issued by 
banks doing business in this State and insured by the Federal Deposit 
Insurance Corporation; 

(2) Investment certificates of share accounts assigned to the Secretary of 
State and issued by a savings and loan association doing business in 
this State, and insured by the Federal Savings and Loan Insurance 
Corporation; 

(3) Bearer bonds issued by the United States government or by this State; 
or 

(4) Cash deposit with the Secretary of State. (1989, c. 746, s. 1; c. 770, s. 
G20 yi) 99 1k caren ese is) 

§ 66-215. Remedies. 

(a) Any contract for invention development services that does not substan- 
tially comply with this Article is voidable at the option of the customer. A 
contract for invention development services entered into in reliance on any 
false, fraudulent, or misleading information, representation, notice, or adver- 
tisement of the invention developer is voidable at the option of the customer. 
Any waiver by the customer of any provision of this act shall be deemed 
contrary to public policy and shall be void and unenforceable. 

(b) Any customer or person who has been injured by a violation of this 
Article by an invention developer, by a false or fraudulent statement, repre- 
sentation, or omission of material fact by an invention developer, or by failure 
of an invention developer to make all disclosures required by this Article may 
recover in a civil action against the invention developer: 

(1) Court costs; 
(2) Attorneys|’] fees; and 
(3) The amount of actual damages, if any, sustained by the customer, 

which damages may be increased to an amount not to exceed three 
times the damages sustained. (1989, c. 746, s. 1; c. 770, s. 62.1(1), (2); 
199 MiG. 235-58 1k) 

Editor’s Note. — An apostrophe has been 
inserted in brackets following “Attorneys” in 
subdivision (b)(2) for grammatical consistency. 
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§ 66-216. Enforcement. 

The Attorney General shall enforce this Article and may recover a civil 
penalty not to exceed twenty-five thousand dollars ($25,000) for each violation 
of this Article and may seek equitable relief to restrain the violation of this 
Article. The clear proceeds of civil penalties provided for in this section shall be 
remitted to the Civil Penalty and Forfeiture Fund in accordance with G.S. 
Bigs ce fio9, ct. 146,95. 1:C. (70,8, 02.111). (2) too leet sl Lo0O-2Lo, 
oo 

§§ 66-217 through 66-219: Reserved for future codification purposes. 

ARTICLE 380. 

Credit Repair Services Act. 

§ 66-220. Short title and purpose. 

(a) This Article shall be known and may be cited as the Credit. Repair 
Services Act. 

(b) The General Assembly recognizes that many of its citizens rely heavily 
on favorable credit ratings in order to obtain goods and services, and that some 
of these citizens are unable to secure credit because of unfavorable credit 
histories. The General Assembly further recognizes that consumers sometimes 
need assistance in obtaining credit or in correcting erroneous credit histories, 
and that this need has given rise to the establishment of businesses organized 
for the purpose of providing credit repair services. The purpose of this Article 
is to ensure that businesses offering credit repair services are providing these 
services in a manner that is fair and reasonable to the consuming public. 
O199)¢6,.027,.8.;1.) 

§ 66-221. Definitions. 

As used in this Article, unless the context requires otherwise: 
(1) “Credit repair business” means any person who, with respect to the 

extension of credit by others, sells, provides, or performs, or repre- 
sents that such person can or will sell, provide, or perform any of the 
following services in return for the payment of money or other 
valuable consideration: 
a. Improving, repairing, or correcting a consumer’s credit record, 

history, or rating; 
b. Obtaining revolving charge card credit or retail installment credit; 
c. Providing advice or assistance to a consumer with regard to either 

sub-subdivision a. or b. above. 
(2) “Credit repair business” does not include: 

a. Any bank, credit union, or savings institution organized and 
chartered under the laws of this State or the United States, or 
any consumer finance lender licensed pursuant to Article 15 of 
Chapter 53 of the General Statutes; 

b. Any nonprofit organization exempt from taxation under section 
501(c)(3) of the Internal Revenue Code (26 U.S.C. § 501(c)(3)); 

c. Any person licensed as a real estate broker or real estate salesman 
by this State where the person is acting within the course and 
scope of the license; 

d. Any person licensed to practice law in this State where the person 
renders services within the course and scope of that person’s 
practice as a lawyer; 
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e. Any broker-dealer registered with the Securities and Exchange 
Commission or the Commodities Future Trading Commission 
where the broker-dealer is acting within the course and scope of 
that regulation; or | 

f. Any consumer reporting agency as defined in the Federal Fair 
Credit Reporting Act. | 

(3) “Consumer” means any individual who is solicited to purchase or who 
purchases the services of a credit repair business. (1991, c. 327, s. 1.) 

§ 66-222. Bond or trust account required. 

Every credit repair business shall obtain a surety bond issued by a surety 
company authorized to do business in this State, or shall establish a trust 
account with a licensed and insured bank or savings institution located in the 
State of North Carolina. The amount of the bond or trust account shall be ten 
thousand dollars ($10,000). The bond or trust account shall be in favor of the 
State of North Carolina. Any person damaged by the credit repair business’ 
breach of contract or of any obligation arising therefrom, or by any violation of 
this Article, may bring an action against the bond or trust account to recover 
damages suffered. The aggregate liability of the surety or trustee shall be only 
for actual damages and in no event shall exceed the amount of the bond or 
trust account. (1991, c. 327, s. 1.) 

§ 66-223. Prohibited acts. 

A credit repair business and its salespersons, agents, and representatives, 
and independent contractors who sell or attempt to sell the services of a credit 
repair business, shall not do any of the following: 

(1) Charge or receive any money or other valuable consideration prior to 
full and complete performance of the services that the credit repair 
business has agreed to perform for or on behalf of the consumer; 

(2) Charge or receive any money or other valuable consideration solely for 
referral of the consumer to a retail seller or to any other credit grantor 
who will or may extend credit to the consumer, if the credit that is or 
will be extended to the consumer is upon substantially the same terms 
as those available to the general public; 

(3) Represent that it can directly or indirectly arrange for the removal of 
derogatory credit information from the consumer’s credit report or 
otherwise improve the consumer’s credit report or credit standing, 
provided, this shall not prevent truthful, unexaggerated statements 
about the consumer’s rights under existing law regarding his credit 
history or regarding access to his credit file; | 

(4) Make, or counsel or advise any consumer to make, any statement that 
is untrue or misleading and which is known or which by the exercise 
of reasonable care should be known, to be untrue or misleading, to a 
consumer reporting agency or to any person who has extended credit 
to a consumer or to whom a consumer is applying for an extension of 
credit, with respect to a consumer’s creditworthiness, credit standing, 
or credit capacity; or 

(5) Make or use any untrue or misleading representations in the offer or 
sale of the services of a credit repair business or engage, directly or 
indirectly, in any act, practice, or course of business which operates or 
would operate as a fraud or deception upon any person in connection 
nee ee ee or sale of the services of a credit repair business. (1991, 
Ct See) 
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§ 66-224. Contractual requirements. 

(a) Effective October 1, 1991, every contract between a consumer and a 
credit repair business for the purchase of the services of the credit repair 
business shall be in writing, dated, signed by the consumer, and shall include 
the following: 

(1) A conspicuous statement in size equal to at least 10-point boldface 
type, in immediate proximity to the space reserved for the signature 
of the consumer, as follows: 
“YOU, THE BUYER, MAY CANCEL THIS CONTRACT AT ANY 
TIME PRIOR TO MIDNIGHT OF THE THIRD BUSINESS DAY 
AFTER THE DATE OF THE TRANSACTION. SEE THE ATTACHED 
NOTICE OF CANCELLATION FORM FOR AN EXPLANATION OF 
tio: RIGHT.” 

(2) The terms and conditions of payment, including the total of all 
payments to be made by the consumer, whether to the credit repair 
business or to some other person; 

(3) A complete and detailed description of the services to be performed 
and the results to be achieved by the credit repair business for or on 
behalf of the consumer, including all guarantees and all promises of 
full or partial refunds and a list of the adverse information appearing 
on the consumer’s credit report that the credit repair business expects 
to have modified; 

(4) The principal business address of the credit repair business and the 
name and address of its agent in this State authorized to receive 
service of process; and 

(5) One of the following statements, as appropriate, in substantially the 
following form: 
a. “As required by North Carolina law, this credit repair business has 

secured a bond by _______ (name and address of surety compa- 
ny), a surety authorized to do business in this State. Before 
signing a contract with this business, you should check with the 
surety company to determine the bond’s current status.”, or 

b. “As required by North Carolina law, this credit repair business has 
established an escrow account ________. (number) with 
(name and address of bank or savings institution). Before signing 
a contract with this business, you should check with the bank or 
savings institution to determine the current status of the ac- 
count.” 

(b) The contract shall be accompanied by a completed form in duplicate, 
captioned “NOTICE OF CANCELLATION”, which shall be attached to the 
contract and easily detachable, and which shall contain in at least 10-point 
boldface type the following statement: 

“NOTICE OF CANCELLATION 

YOU MAY CANCEL THIS CONTRACT, WITHOUT ANY PENALTY OR 
OBLIGATION, AT ANY TIME PRIOR TO MIDNIGHT OF THE THIRD 
BUSINESS DAY AFTER THE DATE THE CONTRACT IS SIGNED. 

IF YOU CANCEL, ANY PAYMENT MADE BY YOU UNDER THIS 
CONTRACT WILL BE RETURNED WITHIN 10 DAYS FOLLOWING 
RECEIPT BY THE SELLER OF YOUR CANCELLATION NOTICE. 
TO CANCEL THIS CONTRACT, MAIL OR DELIVER A SIGNED AND 

DATED COPY OF THIS CANCELLATION NOTICE, OR ANY OTHER 
WRITTEN NOTICE, TO 

(Name of Seller) 
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A Tbe pol fe Ue ot bat! By live sven (Addresstofesellen) 
bo Oe ae en (Place of Businéss)*NOTTLAPER 
THAN MIDNIGHT) 22222609" opts stot 8 Date} 

I HEREBY CANCEL THIS TRANSACTION. 

Date Buyer’s Signature”. 
A copy of the fully completed contract and all other documents the credit 

repair business requires the consumer to sign shall be given by the credit 
repair business to the consumer at the time they are signed. (1991, c. 327, s. 1; 
1991 (Reg. Sess., 1992), c. 1030, s. 19.) 

§ 66-225. Violations. 

(a) If a credit repair business uses any untrue or misleading statements in 
connection with a credit repair contract, fails to fully comply with the 
requirements of this Article, or fails to comply with the terms of the contract or 
any obligation arising therefrom, then, upon written notice to the credit repair 
business, the consumer may void the contract, and shall be entitled to receive 
from the credit repair business all sums paid to the credit repair business, and 
recover any additional damages including reasonable attorneys’ fees. 

(b) Any waiver by a consumer of any of the provisions of this Article shall be 
deemed void and unenforceable by a credit repair business. 

(c) Upon complaint of any person that a credit repair business has violated 
the provisions of this Article, the superior court shall have jurisdiction to 
enjoin that defendant from further such violations. 

(d) In a proceeding involving this Article, the burden of proving an exemp- 
tion or an exception from the definition of a credit repair business shall be 
borne by the person claiming the exemption or exception. 

(e) The remedies provided herein shall be in addition to any other remedies 
provided for by law or in equity. 

(f) The violation of any provision of this Article shall constitute an unfair 
trade practice under G.S. 75-1.1 and the violation of any provision of this 
Article shall constitute a Class I felony. (1991, c. 327, s. 1; 1993, c. 539, s. 1283; 
1994, Ex. Sess., c. 24, s. 14(c).) 

§ 66-226. Scope. 

The provisions of this Article shall apply in all circumstances in which any 
party to the contract conducted any contractual activity, including but not 
limited to solicitation, discussion, negotiation, offer, acceptance, signing, or 
performance in this State. (1991, c. 327, s. 1.) 

$$ 66-227 through 66-229: Reserved for future codification purposes. 

ARTICLE 31. 

Membership Camping Act. 

§ 66-230. Title. 

This Article shall be known and may be cited as the “Membership Camping 
Act”. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 

578 



§66-231 ART. 31. MEMBERSHIP CAMPING ACT §$66-232 

Editor’s Note. — Session Laws 1991 (Reg. _ has been redesignated as Article 31, § 66-230 
Sess., 1992), c. 1009, s. 4, enacted this articleas et seq., at the direction of the Revisor of Stat- 
Article 30 of this chapter, § 66-220 et seq. It utes. 

§ 66-231. Applicability. 

This Article shall apply to each membership camping contract executed at 
least in part in this State after January 1, 1993, regardless of the location of 
the membership camping operator’s principal office or his campground or 
recreational facilities. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 

§ 66-232. Definitions. 

For purposes of this Article the following definitions apply: 
(1) “Agreement” means a membership camping agreement. 
(2) “Blanket encumbrance” means any mortgage, deed of trust, option to 

purchase, vendor’s lien or interest under a contract or agreement of 
sale, judgment lien, federal or State tax lien, or other material lien or 
encumbrance which secures or evidences the obligation to pay money 
or to sell or convey all or part of a campground located in this State, 
made available to purchasers by the membership camping operator 
and which authorizes, permits, or requires the foreclosure or other 
disposition of the campground. Blanket encumbrance shall include 
the lessor’s interest in a lease of all or part of a campground which is 
located in this State and which is made available to purchasers by a 
membership camping operator. Blanket encumbrance shall not in- 
clude a lien for taxes or assessments levied by a public body which are 
not yet due and payable. 

(3) “Business day” means any day except Sunday or a legal holiday. 
(4) “Camping site” means a space designed and promoted for the purpose 

of locating a trailer, tent, tent trailer, recreational vehicle, pickup 
camper, van or other similar device used for camping. 

(5) “Campground” means any single tract or parcel of real property within 
the State on which there are at least 10 camping sites. 

(6) “Contract” means a membership camping contract. 
(7) “Contract cost” means the total consideration paid by a purchaser 

pursuant to a contract including but not limited to: 
a. Any initiation or nonrecurring fee charged; 
b. All periodic fees required by the contract; 
c. All dues or maintenance fees; and 
d. All finance charges, time-price differentials, interest, and other 

similar fees and charges. 
(8) “Facility” means an amenity within a campground set aside or 

otherwise made available to purchasers for their use and enjoyment of 
the campground, and may include campsites, swimming pools, tennis 
courts, recreational buildings, boat docks, restrooms, showers, laun- 
dry rooms, and trading posts or grocery stores. 

(9) “Membership camping contract” or “membership camping agreement” 
means any written agreement of more than one year’s duration, 
executed in whole or in part within this State, which grants to a 
purchaser a right or license to use the campground of a membership 
camping operator or any portion thereof. Any agreement which 
constitutes a “time share instrument” as defined in G.S. 93A-41 is 
excluded from this definition. 

(10) “Membership camping operator” means any person who owns or 
operates a campground and offers or sells membership camping 
contracts. A membership camping operator shall not include: 
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a. An enterprise that is exempt from federal income tax under 
§ 501(c) of the Internal Revenue Code; 

b. An enterprise that is exempt from State income tax under Article 
4 of Chapter 105 of the General Statutes; or 

c. Mobile home parks wherein the residents occupy the premises as 
their primary homes or have leased or purchased a lot for their 
exclusive use. 

(11) “Offer,” “offer to sell,” “offer to execute” or “offering” means any offer, 
solicitation, advertisement, or inducement to execute a membership 
camping agreement. 

(12) “Person” means any individual, corporation, partnership, company, 
unincorporated association, or any other legal entity other than a 
government or agency or a subdivision thereof. 

(13) “Purchaser” means a person who enters into a membership camping 
contract with the membership camping operator. 

(14) “Purchase money” means any money, currency, note, security, or 
other consideration paid by the purchaser for a membership camping 
agreement. 

(15) “Reciprocal program” means any arrangement under which a pur- 
chaser is permitted to use camping sites or facilities at one or more 
campgrounds not owned or operated by the membership camping 
operator with whom the purchaser has entered into a membership 
camping contract. 

(16) “Salesperson” means an individual, other than a membership camp- 
ing operator, who offers to sell a membership camping contract by 
means of a direct sales presentation, but does not include a person 
who merely refers a prospective purchaser to a salesperson without 
making any direct sales presentation. (1991 (Reg. Sess., 1992), c. 
1009, s. 4.) 

§ 66-233. Administration; unlawful offer or execution of 
membership camping contract. 

(a) This Article shall be administered by the Secretary of State of North 
Carolina or his designee, and shall be enforced by the Attorney General of 
North Carolina or his designee. 

(b) It shall be unlawful for any membership camping operator to offer to sell 
any membership camping contract in this State unless he is registered with 
the Secretary of State. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 

§ 66-234. Registration of membership camping operator. 

(a) The application for registration shall be on a form prescribed by the 
Secretary of State and shall include the following: 

(1) The applicant’s name, address, and the organizational form of the 
business, including the date, and jurisdiction under which the busi- 
ness was organized; the address of each of its offices in this State; and 
the name and address of each campground located in this State, which 
is owned or operated, in whole or in part, by the applicant; 

(2) The name, address, and principal occupation for the past five years of 
every officer of the applicant, including its principal managers, and 
the extent and nature of the interest of each person at the time the 
application is filed; 

(3) A list of all owners of ten percent (10%) or more of the capital stock of 
the applicant, except that this list is not required if the applicant is a 
oe required to report under the Securities and Exchange Act of 

580 



§66-234 ART. 31. MEMBERSHIP CAMPING ACT $66-234 

(4) A brief description of and a certified copy of the instrument which 
creates the applicant’s ownership of, or other right to use the camp- 
ground and the facilities at the campground which are to be available 
for use by purchasers, and a brief description of any material 
encumbrance, together with a copy of any lease, license, franchise, 
reciprocal agreement or other agreement entitling the applicant to 
use such campground and facilities, and any material provision of the 
agreement which restricts a purchaser’s use of such campground or 
facilities; 

(5) A sample copy of each instrument which will be delivered to a 
purchaser to evidence his membership in the campground and a 
sample copy of each agreement which a purchaser will be required to 
execute; 

(6) A list of special taxes or assessments, whether current or proposed, 
which affect the campground; 

(7) A copy of the disclosure statement required by this Article; 
(8) A narrative description of the promotional plan for the sale of the 

membership camping contracts; 
(9) A statement of the relationship, if any, between the applicant and 

other parties owning, controlling or managing the campground and 
the expected duration of that relationship. If the relationship is a 
contractual one, a statement of the methods and conditions under 
which the relationship can be terminated prior to the expected 
termination of the relationship; 

(10) A complete list of locations and addresses of any and all sales offices 
located within the State; 

(11) The names of any other states or foreign countries in which an 
application for registration of the membership camping operator or 
the membership camping contract or any similar document has been 
filed; and ; 

(12) A brief description of the membership camping operator’s experience 
in the membership camping business, including the length of time 
such operator has been in the membership camping business; and a 
statement detailing whether the applicant within the past five years 
has been convicted of any misdemeanor or felony involving theft, 
fraud, dishonesty, or moral turpitude, or whether the applicant has 
been enjoined from, had any civil penalty assessed for, or been found 
to have engaged in any violation of any law designed to protect 
consumers. If the applicant is a corporation, this statement shall be 
provided for each officer of the corporation. 

(b) The application shall be signed by the membership camping operator, an 
officer or general partner thereof or by another person holding a power of 
attorney for this purpose from the membership camping operator. If the 
application is signed pursuant to a power of attorney, a copy of the power of 
attorney shall be included with the application. 

(c) The application shall be submitted along with the appropriate applica- 
tion fee. 

(d) The registration of the membership camping operator shall be renewed 
annually with the fee required in G.S. 66-236 not later than 30 days prior to 
the anniversary of the current registration. The application shall include all 
changes which have occurred in the information included in the application 
previously filed. 

(e) Registration with the Secretary of State shall not be deemed to be an 
approval or endorsement by the Secretary of State of the membership camping 
operator, his membership camping contract, or his campground, and any 
attempt by the membership camping operator to indicate that registration 
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constitutes such approval or endorsement shall be unlawful. (1991 (Reg. Sess.., 
1992), c. 1009, s. 4; 1995 (Reg. Sess., 1996), c. 742, s. 34.) 

§ 66-235. Time of effect of registration. 

Upon receipt of the original application for registration in proper form, the 
Secretary of State shall, within 10 business days, issue a notice to the 
applicant that the Secretary of State has received the registration. Within 30 
days thereafter, the Secretary of State shall notify the operator that the 
registration has been accepted or rejected, and if rejected, a brief statement 
explaining the reason. Registration shall be effective upon notice of acceptance 
by the Secretary of State. Renewal of registration shall be effective upon the 
anniversary of the current registration or 30 days after receipt, whichever date 
occurs last, unless otherwise rejected. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 

§ 66-236. Registration fees. 

An applicant for registration under this Article must include the fee set out 
in the following table with the application for registration: 

Application Amount 
Initial registration as a membership camping operator $1,500 
Renewal of registration as a membership camping operator 1,000 
Initial registration as a salesperson 10 
Renewal of registration as a salesperson 10 

Fees collected under this section shall be applied to the cost of administering 
this Article. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 

§ 66-237. Registration of salespersons. 

(a) It shall be unlawful for any salesperson to offer to sell any membership 
camping contract in this State unless he is registered with the Secretary of 
State. The application of a salesperson for registration shall be on a form 
prescribed by the Secretary of State and shall include the following: 

(1) Astatement detailing whether the applicant within the past five years 
has been convicted of any misdemeanor or felony involving theft, 
fraud, dishonesty, or moral turpitude, or whether the applicant has 
been enjoined from, had any civil penalty assessed for, or been found 
to have engaged in any violation of any law designed to protect 
consumers, and 

(2) A statement describing the applicant’s employment history for the 
past five years and whether any termination of employment during 
the last five years was occasioned by any theft, fraud, or act of 
dishonesty. 

(b) Registration shall be effective for a period of one year. Registration shall 
be renewed annually by the filing of a form prescribed by the Secretary of State 
for such purpose. The registration application or the renewal application shall 
automatically become effective upon the expiration of seven business days 
tollowine ahs filing with the Secretary of State. (1991 (Reg. Sess., 1992), c. 

rahe: 

§ 66-238. Membership camping operator’s disclosure 
statement. 

_ (a) Every membership camping operator, salesperson, or other person who 
is in the business of offering for sale or transfer the rights under existing 
membership camping contracts for a fee shall disclose the following informa- 
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tion to a purchaser before the purchaser signs a contract or gives any money or 
thing of value for the purchase of a contract. The disclosures shall be delivered 
to the purchaser prior to the time the contract is signed and must be presented 
in a clear, legible format prescribed by the Secretary of State. 

(b) The disclosures shall consist of the following: 
(1) A cover page containing only the following in the order stated: 

a. The words “MEMBERSHIP CAMPING OPERATOR’S DISCLO- 
SURE STATEMENT”: printed in boldface type of a minimum size 
of 10 points, followed by; 

b. The name and principal business address of the membership 
camping operator, followed by; 

c. A statement that the membership camping operator is in the 
business of offering for sale membership camping contracts, 
followed by; 

d. The following, printed in boldface type of a minimum size of 10 
points: IMPORTANT! READ THIS DISCLOSURE STATEMENT 
BEFORE YOU SIGN ANYTHING. THE LAW REQUIRES THAT 
YOU GET A COPY OF THIS DISCLOSURE STATEMENT BE- 
FORE YOU SIGN. IF YOUR SALESPERSON TELLS YOU 
ANYTHING DIFFERENT FROM WHAT IS WRITTEN, THEN 
DO NOT SIGN. DO NOT BUY THIS MEMBERSHIP ASSUM- 
ING THAT YOU WILL BE ABLE TO RESELL IT, followed by; 

e. The following language, printed in boldface type of a minimum size 
of 10 points: 
YOU HAVE A 3-DAY RIGHT TO CANCEL A CAMPING MEM- 
BERSHIP CONTRACT. THIS RIGHT OF CANCELLATION 
CANNOT BE WAIVED. YOUR RIGHT TO CANCEL ENDS AT 
MIDNIGHT ON THE 38RD BUSINESS DAY FOLLOWING THE 
DATE ON WHICH THE CONTRACT WAS SIGNED. IF YOU 
HAVE ANY QUESTIONS ABOUT YOUR RIGHTS, CONTACT 
THE NORTH CAROLINA ATTORNEY GENERAL'S OFFICE. 

(2) The following pages of the disclosure statement shall contain all of the 
following: 
a. The name of the operator and the address of the operator’s 

principal place of business in North Carolina, or if the operator 
has no place of business in North Carolina, the operator’s 
principal place of business; 

b. A brief description of the nature of the purchaser’s right or license 
to use the campground and the facilities which are to be available 
for use by purchasers; 

c. A brief description of the membership camping operator’s experi- 
ence in the membership camping business, including the length 
of time such operator has been in the membership camping 
business; 

d. The location of each of the campgrounds which is to be available for 
use by purchasers, excluding campgrounds which will be avail- 
able to a purchaser only if he is a member in good standing of a 
reciprocal program; and a description of the facilities at each 
campground then available for use by purchasers and those 
which are represented to purchasers as being planned, together 
with a brief description of any facilities that are or will be 
available to nonpurchasers or nonmembers; 

e. As to all memberships offered by the membership camping opera- 
tor at each campground: 
1. The form of membership offered; 
2. The types of duration of membership along with a summary of 

the major privileges, restrictions, and limitations applicable 
to each type; 
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3. Provisions, if any, that have been made for public utilities at 
each campsite including water, electricity, telephone, and 
sewage facilities; and 

4, The maximum number of current memberships to be sold per 
site at that campground. 

f. Any initial, additional, or special fee due from the purchaser 
together with a description of the purpose and method of calcu- 
lating the fee; 

g. Ageneral description of any financing offered or available through 
the membership camping operator; 

h. Any schedule of fees or charges that purchasers are or may be 
required to pay for use of the campground or any facilities or 
reciprocal program; 

i. The extent to which financial arrangements, if any, have been 
provided for the completion of facilities, together with a state- 
ment of the membership camping operator’s obligation to com- 
plete planned facilities. The statement shall include a description 
of any restrictions or limitations on the membership camping 
operator’s obligation to begin or to complete the facilities; 

j. Any services which the membership camping operator currently 
provides or expenses he pays which are expected to become the 
responsibility of the purchasers, including the projected liability 
which each such service or expense may impose on each pur- 
chaser; 

k. Asummary or copy, whether by way of supplement or otherwise, of 
the rules, restrictions, or covenants regulating the purchaser’s 
use of the campground and the facilities which are to be available 
for use by the purchasers, including a statement of whether and 
how the rules, restrictions, or covenants may be changed; 

l. A description of any restraints on the transfer of the membership 
camping contract; 

m. A statement of the policies covering the availability of campsites, 
the availability of reservations, and the conditions under which 
they are made; 

n. A statement of any grounds for forfeiture of a purchaser’s mem- 
bership camping contract; 

o. A statement describing the material terms and conditions of any 
reciprocal program to be available to the purchaser including a 
statement concerning whether the purchaser’s participation in 
any reciprocal program is dependent upon the continued affilia- 
tion of the membership camping operator with that reciprocal 
program and whether the membership camping operator reserves 
the right to terminate such affiliation. 

(3) The membership camping operator shall promptly amend his mem- 
bership camping operator’s disclosure statement to reflect any mate- 
rial change in the campground or its facilities. He shall also file within 
30 days any such amendments with the Secretary of State. Each 
disclosure statement provided to a prospective purchaser must con- 
tain the most recent date when the statement was revised. (1991 (Reg. 
Sess., 1992), c. 1009, s. 4.) 

§ 66-239. Contract terms. 

(a) The membership camping operator shall deliver to the purchaser a fully 
executed copy of a membership camping contract in writing, which contract 
shall include at least the following information: 
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(1) The name of the membership camping operator and the address of its 
. principal place of business; 

(2) The actual date the membership camping contract was executed by 
the purchaser; 

(3) The total financial obligation imposed on the purchaser by the con- 
tract, including the initial purchase price and any additional charge 
the purchaser may be required to pay; 

(4) A description of the nature and duration of the membership being 
purchased; 

(5) Astatement that the membership camping operator is required by law 
to provide each purchaser with a copy of the membership camping 
operator’s disclosure statement prior to execution of the contract and 

| that failure to do so is a violation of the law; 
(6) The full name of each salesperson involved in the promotion and sale 

of the membership camping contract; and 
(7) In immediate proximity to the space reserved in the contract for the 

signature of the purchaser and in boldface type of a minimum size of 
10 points, a statement in substantially the following form: “You the 
buyer, may cancel this contract at any time prior to midnight of the 
third business day after the date of this contract. See the attached 
notice of cancellation form for an explanation of this right.” (1991 
(Reg. Sess., 1992), c. 1009, s. 4.) 

§ 66-240. Cancellation. 

In addition to any other right to revoke an offer or cancel a sale or contract, 
the purchaser has the right to cancel a membership camping contract sale 

_ until midnight of the third business day after the purchaser signs the contract. 
(1) The membership camping operator must furnish the purchaser, at the 

time the purchaser signs the membership camping contract or other- 
wise agrees to buy services from the membership camping operator, a 
completed form in duplicate, captioned “NOTICE OF CANCELLA- 
‘TION” which shall contain in 10 point boldface type the following 
information and statements in the same language, e.g., Spanish, as 
that used in the contract: 

“NOTICE OF CANCELLATION 

(Enter date of transaction) 
(date) 

You, the purchaser, may cancel this transaction, without any penalty 
or obligation, within three business days from the date above. Business 
days are all days other than Sundays and legal holidays. You must 
cancel in writing. If given by mail, notice of cancellation is given when 
it is deposited in the United States mail properly addressed and postage 
prepaid. 

If you cancel, any payments made by you under the contract or sale, 
and any negotiable instrument executed by you will be returned within 
30 days following receipt by the seller of your cancellation notice, and 
any security interest arising out of the transaction will be cancelled. 

To cancel this transaction, mail or deliver a signed and dated copy of 
this cancellation notice or any other written notice to 

(Name of membership camping operator) 
eqiealec. 61 Oke MULALE LL 40s Babe LOk Deena ARLL SOMA ie AS EE AEG S CAies eS) aero uaeenc nes S ie. ale 
(Membership camping operator’s mailing and physical address) 
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not later than midnight of 

(date) 
I hereby cancel this transaction. 

(date) 

(Purchaser’s signature)” 
(2) The membership camping operator shall, before furnishing copies of 

the “Notice of Cancellation” to the purchaser, complete both copies by 
entering the name of the membership camping operator, the address 
of the membership camping operator’s place of business, the date of 
the transaction, and the date, not earlier than the third business day 
following the day of the transaction, by which the purchaser may give 
notice of cancellation. 

(3) The membership camping operator shall orally inform each purchaser, 
at the time he signs a contract or purchases the services, of his 
three-day right to cancel; provided, that no oral notice 1s required in 
any case in which the membership camping operator does not solicit 
the purchaser’s business in person and the purchaser signs the 
contract outside the presence of the membership camping operator 
and returns the signed contract to the membership camping operator 
by mail. 

(4) Cancellation occurs when the purchaser gives written notice of can- 
cellation to the membership camping operator at the address stated in 
the contract or in the notice of cancellation. | 

(5) Notice of cancellation, if given by mail, is given when it is deposited in 
the United States mail properly addressed and postage prepaid. 

(6) Notice of cancellation by the purchaser is sufficient if it indicates by 
any form of written expression the intention of the purchaser not to be 
bound by the contract. 

(7) Upon cancellation, the membership camping operator shall refund to 
the purchaser all payments made pursuant to the canceled member- 
ship camping contract and any notes or security instruments. The 
refund shall be made within 30 days and where payment has been 
made by credit card, may be made by an appropriate credit to the 
purchaser’s account. 

(8) Failure of the membership camping operator to honor a purchaser’s 
Sree is a violation of this Article. (1991 (Reg. Sess., 1992), ec. 

sobs 

§ 66-241. Escrow account. 

(a) All purchase money received from or on behalf of a purchaser in 
connection with the execution of a membership camping contract shall be 
deposited in an escrow account designated solely for that purpose, which may 
be the membership camping operator’s own escrow or trust account or that of 
his attorney’s, until 10 calendar days after the date the contract was executed, 
unless a later time is provided in the membership camping contract. If the 
membership camping operator has not received notice of the purchaser’s 
cancellation within 10 calendar days after the execution of the contract, any 
purchase money may be released to the membership camping operator upon 
the conveyance, in writing, to the purchaser of the right or license to use the 
campground and facilities as required in the membership camping contract. 

(b) Acopy of the escrow agreement creating the escrow account shall be filed 
with the Secretary of State prior to the sale of membership camping contracts. 
(1991 (Reg. Sess., 1992), c. 1009, s. 4.) 
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§ 66-242. Advertising, solicitations. 

A membership camping operator shall disclose in all advertising programs 
which seek to induce prospective purchasers to visit the campground that the 
program is conducted by a membership camping operator and the purpose of 
any requested visit. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 

§ 66-243. Provision of records to the Secretary of State. 

Any membership camping operator shall maintain accurate records of the 
escrow account. These records shall be open to inspection to the Secretary of 
State at any time during normal business hours. (1991 (Reg. Sess., 1992), c. 
1009, s. 4.) 

§ 66-244. Limitation on duration of contract term. 

A membership camping contract shall clearly state the duration of the 
contract. A contract shall either have a duration of no more than 30 years or 
give the purchaser the right to cancel the contract at any time after 30 years 
without further obligation and without a refund of any of the contract cost. 
(1991 (Reg. Sess., 1992), c. 1009, s. 4.) 

§ 66-245. Prohibited practices. 

It shall be unlawful for any membership camping operator or salesperson to 
state or imply in attempting to sell a membership or to persuade a member to 
make payment that the purchaser will be able to sell the contract and thereby 
eliminate his obligation or recoup all or a substantial part of his purchase 
price. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 

§ 66-246. Nondisturbance provisions. 

(a) With respect to any property in this State acquired and put into 
operation by a membership camping operator on or after January 1, 1998, the 
membership camping operator shall not offer or execute a membership 
camping contract in this State granting the right to use the property until the 
following requirements are met: 

(1) Each person holding an interest in a voluntary blanket encumbrance 
has executed and delivered to the Secretary of State a nondisturbance 
agreement and recorded the agreement in the real estate records of 
the county in which the campground is located. The agreement shall 
include all of the following: 
a. That the rights of the holder or holders of the blanket encumbrance 

in the affected campground are subordinate to the rights of 
purchasers; 

b. That any person who acquires the affected campground or any 
portion of the campground by the exercise of any right of sale or 
foreclosure contained in the blanket encumbrance takes the 
campground subject to the rights of purchasers; and 

c. That the holder or holders of the blanket encumbrance shall not 
use or cause the campground to be used in a manner which 
interferes with the right of purchasers to use the campground and 
its facilities in accordance with the terms and conditions of the 
membership camping contract; and 

_ (2) Each hypothecation lender which has a lien on or security interest in 
| the membership camping operator’s ownership interest in the camp- 
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ground has executed and delivered to the Secretary of State a 
nondisturbance agreement and recorded the agreement in the real 
estate records of the county in which the campground is located. In 
addition, each person holding an interest in a blanket encumbrance 
superior to the interest held by the hypothecation lender has exe- 
cuted, delivered, and recorded an instrument stating that such person 
will give the hypothecation lender notice of, and at least 30 days to 
cure, any default under the blanket encumbrance before the person 
commences any foreclosure action affecting the campground. For the 
purposes of this section: 
a. Hypothecation lender shall mean a financial institution which 

provides a major hypothecation loan to a membership camping 
operator; 

b. Major hypothecation loan shall mean a loan or line of credit 
secured by substantially all of the contracts receivable arising 
from the membership camping operator’s sale of membership 
camping contracts; and 

c. Nondisturbance agreement shall mean an instrument by which a 
hypothecation lender agrees to conditions substantially the same 
as those set forth in subdivision (1) of this subsection. 

(b) In lieu of compliance with subsection (a) of this section, a surety bond or 
letter of credit satisfying the requirements of this subsection may be delivered 
and accepted by the Secretary of State. The surety bond or letter of credit shall 
be issued to the Secretary of State for the benefit of purchasers and shall be in 
an amount which is not less than one hundred five percent (105%) of the 
remaining principal balance of every indebtedness secured by a blanket 
encumbrance affecting the campground. The bond shall be issued by a surety 
which is authorized to do business in this State and which has sufficient net 
worth to satisfy the indebtedness. The aggregate liability of the surety for all 
damages shall not exceed the amount of the bond. The letter of credit shall be 
irrevocable, shall be drawn upon an insured bank, savings and loan associa- 
tion, or other financial institution, and shall be in a form and content 
acceptable to the Secretary of State. The bond or letter of credit shall provide 
for payment of all amounts secured by the blanket encumbrance, including 
costs, expenses, and legal fees of the lienholder, if for any reason the blanket 
encumbrance is enforced. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 

§ 66-247. Remedies. 

(a) Any purchaser injured by any violation of this Article may bring an 
action for rescission and restitution or for recovery of damages and for 
reasonable attorney’s fees. 

(b) The remedies herein shall be in addition to any other remedies provided 
for by law or in equity, but the damages assessed shall not exceed the largest 
amount of damages available by any single remedy. 

(c) In addition to any other remedies provided for by law or in equity, the 
Secretary of State may bring an action to: 

(1) Revoke the registration of a membership camping operator or a 
salesperson and seek an injunction to enjoin him from engaging in the 
business of offering for sale or selling camping membership contracts 
in this State, or 

(2) Enforce a final court order from any state or federal jurisdiction 
restricting or enjoining the acts or practices of a membership camping 
operator or a salesperson pertaining to the business of offering or 
selling membership camping contracts. 

(d) The violation of any provisions of this Article shall constitute an unfair 
practice under G.S. 75-1.1. (1991 (Reg. Sess., 1992), c. 1009, s. 4.) 
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8§ 66-248, 66-249: Reserved for future codification purposes. 

ARTICLE 32. 

Peddlers, [tinerant Merchants, and Specialty Markets. 

§ 66-250. Definitions. 

The following definitions apply in this Article: 
(1) Itinerant merchant. — A person, other than a merchant with an 

established retail store in the county, who transports an inventory of 
goods to a building, vacant lot, or other location in a county and who, 
at that location, displays the goods for sale and sells the goods at retail 
or offers the goods for sale at retail. 

(2) Peddler. — A person who travels from place to place with an inventory 
of goods, who sells the goods at retail or offers the goods for sale at 
retail, and who delivers the identical goods. 

(3) Person. — An individual, a firm, an association, a partnership, a 
limited liability company, a corporation, a unit of government, or 
another group acting as a unit. 

(4) Specialty market. — A location, other than a permanent retail store, 
where space is rented to others for the purpose of selling goods at 
retail or offering goods for sale at retail. 

(5) Specialty market operator. — A person, other than the State or a unit 
of local government, who rents space, at a location other than a 
permanent retail store, to others for the purpose of selling goods at 
retail or offering goods for sale at retail. 

(6) Specialty market vendor. — A person, other than a merchant with an 
established retail store in the county, who transports an inventory of 
goods to a specialty market and, at that location, displays the goods 
for sale and sells the goods at retail or offers the goods for sale at 
retail. (1996, 2nd Ex. Sess., c. 14, s. 24.) 

Editor’s Note. — Session Laws 1996, Sec- 
ond Extra Session, c. 14, s. 26, provides: “This 
act does not affect the rights or liabilities of the 
State, a taxpayer, or another person arising 

under a statute amended or repealed by this act 
before its amendment or repeal; nor does it 
affect the right to any refund or credit of a tax 

der the amended or repealed statute before its 
amendment or repeal.” 

“Prosecutions for offenses committed before 
the effective date of this act are not abated or 
affected by this act, and the statutes that would 
be applicable but for this act remain applicable 
to those prosecutions.” 

that would otherwise have been available un- 

§ 66-251. Itinerant merchant and peddler must have per- 
mission of property owner. 

An itinerant merchant or a peddler who travels from place to place by vehicle 
must obtain a written statement signed by the owner or lessee of any property 
upon which the itinerant merchant or peddler offers goods for sale giving the 
owner’s or lessee’s permission to offer goods for sale upon the property of the 
owner or lessee. This statement must clearly state the name of the owner or 
lessee, the location of the premises for which the permission is granted, and the 
dates during which the permission is valid. The statement must be conspicu- 
ously and prominently displayed, so as to be visible for inspection by patrons 
of the itinerant merchant or peddler, at the places or locations at which the 
goods are to be sold or offered for sale. (1996, 2nd Ex. Sess., c. 14, s. 24.) 
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§ 66-252. Display and possession of certificate of registra- 
tion. 

(a) When Required. — A person who sells tangible personal property at a 
specialty market, other than the person’s own household personal property, is 
considered a retailer under G.S. 105-164.4 and must obtain a certificate of 
registration from the Department of Revenue before the person may engage in 
business. An itinerant merchant must keep the merchant’s certificate of 
registration conspicuously and prominently displayed, so as to be visible for 
inspection by patrons of the itinerant merchant at the places or locations at 
which the goods are to be sold or offered for sale. A peddler must carry the 
peddler’s certificate of registration when the peddler offers goods for sale and 
must produce the certificate upon the request of any customer, State or local 
revenue agent, or law enforcement agent. Aspecialty market vendor must keep 
the certificate of registration conspicuously and prominently displayed, so as to 
be visible for inspection by patrons of the specialty market vendor at the places 
or locations at which the goods are to be sold or offered for sale. A specialty 
market operator must have its certificate of registration, if any, available for 
inspection during all times that the specialty market is open and must produce 
it upon the request of any customer, State or local revenue agent, or law 
enforcement agent. 

(b) Compliance. — The requirement that a certificate of registration be 
displayed is satisfied if the vendor displays either of the following: 

(1) A copy of the certificate. 
(2) Evidence that the certificate has been applied for and the applicable 

registration fee has been paid within 30 days before the date the 
certificate was required to be displayed. (1996, 2nd Ex. Sess., c. 14, s. 
24; 1998-121, s. 6.) 

§ 66-253. Display of identification upon request. 

Upon the request of any customer, State or local revenue agent, or law 
enforcement agent, a peddler, an itinerant merchant, a specialty market 
operator, or a specialty market vendor must provide its name and permanent 
address. A peddler, itinerant merchant, specialty market operator, or specialty 
market vendor who is an individual must, upon the request of any customer, 
State or local revenue agent, or law enforcement agent, provide a valid drivers 
license, a special identification card issued under G.S. 20-37.7, a military 
identification, or a passport bearing a physical description of the person named 
reasonably describing the peddler, itinerant merchant, specialty market oper- 
ator, or specialty market vendor. A peddler, itinerant merchant, specialty 
market operator, or specialty market vendor that is a corporation must, upon 
the request of any customer, State or local revenue agent, or law enforcement 
agent, give the name and registered agent of the corporation and the address 
of the registered office of the corporation, as filed with the Secretary of State. 
(1996, 2nd Ex. Sess., c. 14, s. 24.) 

§ 66-254. Records of source of new merchandise. 

(a) Record Required. — Each peddler, itinerant merchant, and specialty 
market vendor must keep a written record of the source of new merchandise 
the merchant offers for sale. The record must be a receipt or an invoice from the 
person who sold the merchandise to the merchant. The receipt or invoice must 
specifically identify the product being sold by product name and quantity 
purchased and must contain the complete business name of the seller and a 
description of the type of business. If the seller was an individual, the receipt 
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or invoice must contain the seller’s drivers license number, its state of issuance 
and expiration date, and the seller’s date of birth. The merchant must verify 
this information by comparing the seller’s drivers license to the receipt or 
invoice and signing the receipt or invoice. A special identification card issued 
by the Division of Motor Vehicles may be used in place of the seller’s drivers 
license for the purposes of providing and verifying information required under 
this section. If the seller was a corporation, the receipt or invoice must contain 
the corporation’s federal tax identification number, the state of incorporation, 
the name and address of the corporation’s registered agent in this State, if any, 
and the corporation’s principal office address. 

(b) Keeping the Record. — Each peddler, itinerant merchant, and specialty 
market vendor must keep the record required by subsection (a) of this section 
with the new merchandise being offered for sale. Once the new merchandise is 
sold, the merchant must keep the record for a period of three years after the 
date of the sale. 

(c) Displaying Record or Affidavit. — A peddler, an itinerant merchant, or a 
specialty market vendor must produce either of the following upon the request 
of a law enforcement agent: 

(1) The record required by subsection (a) of this section of the source of 
new merchandise the merchant offers for sale. 

(2) An affidavit under oath or affirmation identifying the source of new 
merchandise the merchant offers for sale, including the name and 
address of the seller, the license number of any auctioneer seller, and 
the date and place of purchase of the merchandise. 

A merchant’s failure to produce the requested record or an affidavit within a 
reasonable time of request by a law enforcement agent is prima facie evidence 
of possession of stolen property. Pending the production of the requested record 
or affidavit, the agent may take the merchandise into custody as evidence at 
the time the request is made. Merchandise impounded under this subsection 
must be disposed of in accordance with G.S. 15-11.1. 

(d) Posted Notice. — A specialty market operator must conspicuously post in 
plain view of all specialty market vendors a sign informing all vendors that 
failure to produce, upon the request of a law enforcement agent, either the 
records or affidavit required under this section is prima facie evidence of 
possession of stolen property. (1996, 2nd Ex. Sess., c. 14, s. 24.) 

§ 66-255. Specialty market registration list. 

A specialty market operator must maintain a daily registration list of all 
specialty market vendors selling or offering goods for sale at the specialty 
market. The registration list must clearly and legibly show each specialty 
market vendor’s name, permanent address, and certificate of registration 
number. The specialty market operator must require each specialty market 
vendor to exhibit a valid certificate of registration for visual inspection by the 
specialty market operator at the time of registration, and must require each 
specialty market vendor to keep the certificate of registration conspicuously 
and prominently displayed, so as to be visible for inspection by patrons of the 
specialty market vendor at the places or locations at which the goods are 
offered for sale. Each daily registration list maintained pursuant to this 
section must be retained by the specialty market operator for no less than two 
years and must at any time be made available upon request to any law 
enforcement officer. (1996, 2nd Ex. Sess., c. 14, s. 24; 1998-121, s. 7.) 
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§ 66-256. Exemptions from Article. 

This Article does not apply to the following: : 
(1) A peddler or an itinerant merchant who sells only one or more is? the. 

following types of merchandise: 
Farm or nursery products produced by the merchant. 
Crafts or goods made by the merchant. 
The merchant’s own household personal property. 

. Printed material. 
Wood for fuel. 
Ice, seafood, meat, poultry, livestock, eggs, dairy products, brace 
cakes, or pies. 

(2) A peddler or an itinerant merchant who is an authorized BuO ite 
dealer licensed pursuant to Chapter 20 of the General Statutes. —_—- 

(3) A peddler or an itinerant merchant who is a nonprofit charitable, 
educational, religious, scientific, or civic organization. 

(4) A peddler who maintains a fixed permanent location from which at 
least ninety percent (90%) of the peddler’s sales are made but who 
sells some goods in the county of the fixed location by peddling. 

(5) An itinerant merchant who meets any of the following descriptions: 
a. Locates at a farmer’s market. 
b. Is part of the State Fair or an agriculture fair that is licensed by 

the Commissioner of Agriculture pursuant to G.S. 106-520.3. 
c. Sells goods at an auction conducted by an auctioneer licensed 

pursuant to Chapter 85B of the General Statutes. 
(6) Apeddler who complies with the requirements of G.S. 25A-38 through 

G.S. 25A-42, or who complies with the requirements of G.S. 14-401.13. 
(1996, 2nd Ex. Sess., c. 14, s. 24.) 

mo 2.9 op 

§ 66-257. Misdemeanor violations. 

(a) Class 1 Misdemeanors. — A person who does any of the following 
commits a Class 1 misdemeanor: 

(1) Fails to keep a record of new merchandise and fails to produce a record 
or an affidavit pursuant to G.S. 66-254. 

(2) Falsifies a record of new merchandise required by G.S. 66-254. 
(b) Class 2 Misdemeanors. — A person who does any of the following 

commits a Class 2 misdemeanor: 
(1) If the person is an itinerant merchant or a specialty market vendor, 

eee display the certificate of registration as required by G.S. 

(2) If the person is a specialty market operator, fails to maintain the daily 
registration list as required by G.S. 66-255. 

(c) Class 3 Misdemeanors. — A person who does any of the following 
commits a Class 3 misdemeanor: 

(1) If the person is a peddler or an itinerant merchant, fails to obtain the 
permission of the property owner as required by G.S. 66-251. 

(2) If the person is a peddler or a specialty market operator, fails to 
produce the certificate of registration as required by G.S. 66-252. 

(3) Fails to provide name, address, or identification upon request as 
required by G.S. 66-253 or provides false information in response to 
the request. 

(4) pent) gives false information when registering pursuant to G.S. 
-255. 

(d) Defense. — Whenever satisfactory evidence is presented in any court of 
the fact that permission to use property was not displayed as required by G.S. 

592 



$66-258 ART. 33. TELEPHONIC SELLER REGISTRATION §66-260 

66-251 or that a certificate of registration was not displayed or produced as 
required by G.S. 66-252, the person charged may not be found guilty of that 
violation if the person produces in court a valid permission or a valid certificate 
of registration, respectively, that had been issued prior to the time the person 
was charged. (1996, 2nd Ex. Sess., c. 14, s. 24; 1998-121, s. 8.) 

§ 66-258. Local regulation not affected. 

This Article does not affect the authority of a county or city to impose 
additional requirements on peddlers, itinerant merchants, specialty market 
vendors, or specialty market operators by an ordinance adopted under G.S. 
153A-125 or G.S. 160A-178. (1996, 2nd Ex. Sess., c. 14, s. 24.) 

§ 66-259: Reserved for future codification purposes. 

ARTICLE 33. 

Telephonic Seller Registration and Bond Requirement. 

§ 66-260. Definitions. 

As used in this Article, unless the context requires otherwise: 
(1) “Gift or prize” means any premium, bonus, award, or any other thing 

of value. 
(2) “Item” means any good or any service. “Item” includes coupon books, 

vouchers, or certificates that are to be used with businesses other than 
the seller’s business. 

(3) “Owner” means a person who owns or controls ten percent (10%) or 
more of the equity of, or otherwise has a claim to ten percent (10%) or 
more of the net income of, a telephonic seller. 

(4) “Person” includes any individual, firm, association, corporation, part- 
nership, joint venture, or any other business entity. 

(5) “Principal” means an owner, an executive officer of a corporation, a 
general partner of a partnership, a sole proprietor of a sole propri- 
etorship, a trustee of a trust, or any other individual with similar 
supervisory functions with respect to any person. 

(6) “Purchaser” or “prospective purchaser” means a person who is solic- 
ited to become obligated to a telephonic seller or to make any donation 
or gift to any person represented by the telephonic seller. 

(7) “Room operator” means any principal, employee, or agent responsible 
for the operational management and supervision of facilities from 
which telephonic sales calls are made or received. | 

(8) “Salesperson” means any individual employed, appointed, or autho- 
rized by a telephonic seller, whether referred to by the telephonic 
seller as an agency, representative, or independent contractor, who 
attempts to solicit or solicits a sale on behalf of the telephonic seller. 

(9) “Secretary” means the Office of the Secretary of State. 
(10) “Telephone solicitation” or “attempted telephone solicitation” means 

any telephonic communication designed to persuade any person to 
purchase goods or services, to enter a contest, or to contribute to a 
charity or a person represented to be a charity, regardless of whether 
the telephone call initiating the solicitation is placed by the (i) 
telephonic seller or (ii) a person responding to any unsolicited notice 
or notices sent or provided by or on behalf of the seller, which notice 
or notices represent to the recipient that he or she has won a gift or 
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prize, that the recipient may obtain or qualify for credit by contacting 
the seller, or that the seller has buyers interested in purchasing the 
recipient’s property. 

(11) “Telephonic seller” or “seller” means a person who, directly or through 
salespersons, causes a telephone solicitation or attempted telephone 
solicitation to occur. “Telephonic seller” and “seller” do not include any 
of the following: 
a. A securities “dealer” within the meaning of G.S. 78A-2(2) or a 

person excluded from the definition of “dealer” by that provision: 
a “salesman” within the meaning of G.S. 78A-2(9); an “investment 
adviser” within the meaning of G.S. 78C-2(1) or a person excluded 
from the definition of “investment adviser” by that provision; or 
an “investment adviser representative” within the meaning of 
G.S. 78C-2(3); provided that such persons shall be excluded from 
the terms “telephonic seller” and “seller” only with respect to 
activities regulated by Chapters 78A and 78C. 

b. Any person conducting sales or solicitations on behalf of a licensee 
of the Federal Communications Commission or holder of a fran- 
chise or certificate of public convenience and necessity from the 
North Carolina Utilities Commission. 

c. Any insurance agent or broker who is properly licensed by the 
Department of Insurance and who is soliciting within the scope of 
the agent’s or broker’s license or any employee or independent 
contractor of an insurance company licensed by the Department 
of Insurance conducting sales or solicitations on behalf of that 
company. 

d. Any federally chartered bank, savings institution, or credit union 
or any bank, savings institution, or credit union properly licensed 
by the State or subject to federal regulating authorities. 

e. Any organization that is exempt under section 501(c)(3) of the 
Internal Revenue Code of 1986 or any successor section, or that is 
organized exclusively for one or more of the purposes specified in 
section 501(c)(3) of the Internal Revenue Code of 1986 or any 
successor section and that upon dissolution shall distribute its 
assets to an entity that is exempt under section 501(c)(3) of the 
Internal Revenue Code of 1986 or any successor section, the 
United States, or a state; any “charitable solicitor” properly 
licensed under Article 2 of Chapter 131F of the General Statutes, 
or any person exempt from Chapter 131F of the General Statutes 
under G.S. 131F-3. 

f. A person who periodically issues and delivers catalogs to potential 
purchasers and the catalog: 
1. Includes a written description or illustration and the sales 

price of each item offered for sale; 
2. Includes at least 24 full pages of written material or illustra- 

tions; 
3. Is distributed in more than one state; and 
4. Has an annual circulation of not less than 250,000 customers. 

g. A person engaging in a commercial telephone solicitation where 
the solicitation is an isolated transaction and not done in the 
course of a pattern of repeated transactions of a like nature. 

h. A person primarily soliciting the sale of a newspaper of general 
circulation, a publisher of a magazine or other periodical of 
general circulation, or an agent of such a publisher acting 
pursuant to a written agency agreement. 

i. Aperson soliciting the sale of services provided by a cable television 
system operating under the authority of a local franchise. 
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yi mt passenger airline licensed by the Federal Aviation Administra- 
ion. 

k. Any person holding a real estate broker’s or sales agent’s license 
under Chapter 93A of the General Statutes and who is soliciting 
within the scope of the broker’s or agent’s license. 

/. Any person soliciting a transaction regulated by the Commodities 
Futures Trading Commission, provided the person is registered 
or temporarily licensed by the Commodities Futures Trading 
Commission under the Commodity Exchange Act, 7 U.S.C. § 1, et 
seq. 

m. Any person soliciting a purchase from a business, provided the 
person soliciting makes reasonable efforts to ensure that the 
person solicited has actual authority to bind the business to a 
purchase agreement. 

n. A foreign corporation, limited lability company, or limited part- 
nership that has obtained and maintained a certificate of author- 
ity to transact business or conduct affairs in this State pursuant 
to Chapter 55, 55A, or 57C or Article 5 of Chapter 59 of the 
General Statutes and that only transacts business or conducts 
affairs in this State using the name set forth in the certificate of 
authority. 

o. An issuer or a subsidiary of an issuer that has a class of securities 
which is subject to section 12 of the Securities Exchange Act of 
1934 (15 U.S.C. § 781) and which is either registered or exempt 
from registration under paragraph (A), paragraph (B), paragraph 
(C), paragraph (E), paragraph (F), paragraph (G), or paragraph 
(H) of subsection (g)(2) of that section. 

p. A person soliciting the sale of food, seeds, or plants when a sale 
does not involve an amount in excess of one hundred dollars 
($100.00) directed to a single address. 

q. Aperson soliciting: 
1. Without intent to complete or obtain provisional acceptance of 

a sale during the telephone solicitation; 
2. Who does not make the major sales presentation during the 

telephone solicitation but arranges for the major sales pre- 
sentation to be made at a later face-to-face meeting between 
the salesperson and the purchaser; 

3. Who does not cause an individual to go to the prospective 
purchaser to collect payment for the purchase or to deliver 
any item purchased directly following the telephone solicita- 
tion; or 

4. Who offers to send the purchaser descriptive literature and 
does not require payment prior to the purchaser’s review of 
the descriptive literature. 

r. Aperson soliciting the purchase of contracts for the maintenance or 
repair of items previously purchased from the person making the 
solicitation or on whose behalf the solicitation is made. 

s. A book, video, recording, or multimedia club or contractual plan or 
arrangement: 
1. Under which the seller provides the consumer with a form 

with which the consumer can instruct the seller not to ship 
the offered merchandise. 

2. Which is regulated by the Federal Trade Commission trade 
regulation concerning “use of negative option plans by sellers 
in commerce”. 

3. Which provides for the sale of books, recordings, multimedia 
products or goods, or videos which are not covered under 
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paragraphs 1. or 2. of this sub-subdivision, including conti- 
nuity plans, subscription arrangements, standing order ar- 
rangements, supplements, and series arrangements under 
which the seller periodically ships merchandise to a con- 
sumer who has consented in advance to receive such mer- 
chandise on a periodic basis. 

t. A person who for at least two years has been operating under the 
same name as that used in connection with its telemarketing 
operations and retail establishment in North Carolina where 
consumer goods are displayed and offered for sale on a continuing 
basis if a majority of the person’s business involves the buyers 
obtaining services or products at the person’s retail establish- 
ment. 

u. A person: 
1. Who provides telephone solicitation services under contract to 

sellers; 
2. Who has been operating continuously for at least three years 

under the same business name; and 
3. For whom at least seventy-five percent (75%) of the person’s 

contracts are performed on behalf of other persons exempt 
under this section. 

v. A person soliciting political contributions in accordance with Arti- 
cle 22A of Chapter 163 of the General Statutes. 

w. The seller of a “business opportunity” as defined in G.S. 66-94, 
while engaged in activities subject to regulation under Article 19 
of Chapter 66 of the General Statutes, provided that such seller 
has complied with the provisions of G.S. 66-97. 

x. A “loan broker” as defined in G.S. 66-106, while engaged in 
activities subject to regulation under Article 20 of Chapter 66 of 
the General Statutes, provided that such loan broker has com- 
plied with the provisions of G.S. 66-109. 

y. A“membership camping operator” as defined in G.S. 66-232(10) or 
a “salesperson” as defined in G.S. 66-232(16), while engaged in 
activities subject to regulation under Article 31 of Chapter 66 of 
the General Statutes, provided that such persons have complied 
with the provisions of G.S. 66-234 and 66-237, as applicable. 
(1997-482, s. 1.) 

Legal Periodicals. — For 1997 legislative 
survey, see 20 Campbell L. Rev. 389. 

§ 66-261. Registration of telephonic sellers. 

(a) Not less than 10 days before commencing telephone solicitations in this 
State, a telephonic seller shall register with the Secretary by filing the 
information required in G.S. 66-262 and paying a filing fee of one hundred 
dollars ($100.00). A telephonic seller is doing business in this State if it solicits 
or attempts to solicit prospective purchasers from locations in this State or 
solicits or attempts to solicit prospective purchasers who are located in this 
tate. 
(b) The information required in G.S. 66-262 shall be submitted on a form 

provided by the Secretary and shall contain the notarized signatures of each 
principal of the telephonic seller. 

(c) Registration of a telephonic seller shall be valid for one year from the 
effective date thereof and may be annually renewed by making the filing 
required in G.S. 66-262 and paying the filing fee of one hundred dollars 
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($100.00). Registration shall not be deemed effective unless all required 
information is provided and any deficiencies or errors noted by the Secretary 
have been corrected to the satisfaction of the Secretary. 

(d) Whenever, prior to expiration of a seller’s annual registration, there is a 
change in the information required by G.S. 66-262, the seller shall, within 10 
days after the change, file an addendum with the Secretary updating the 
information. (1997-482, s. 1.) 

§ 66-262. Filing information. 

(a) Each filing submitted to the Secretary shall contain all of the following 
information: 

(1) The name or names, including any assumed names, under which the 
telephonic seller is doing or intends to do business in this State. 

(2) The telephonic seller’s business form and place of organization and, if 
the seller is a corporation, copies of its articles of incorporation and 
bylaws and amendments thereto, or if a partnership, a copy of the 
partnership agreement. 

(3) Complete street address of the telephonic seller’s principal place of 
business. 

(4) The complete street address of each location from which telephone 
solicitations are placed by the telephonic seller. 

(5) A listing of all telephone numbers to be used by the telephonic seller, 
including area codes, and the complete street address of the business 
premises served by each number. 

(6) The name and title of each principal. 
(7) The complete street address of the residence, the date of birth, and the 

social security number of each principal. 
(8) The true name, street address, date of birth, and the social security 

number of each room operator, together with the room operator’s full 
employment history during the preceding two years. 

(9) The name and address of all banks or savings institutions where the 
telephonic seller maintains deposit accounts. 

(10) The name and address of each long-distance telephone carrier used 
by the telephonic seller. 

(11) A summary of each civil or criminal proceeding brought against the 
telephonic seller, any of its principals, or any of its room operators 
during the preceding five years by federal, State, or local officials 
relating to telephonic sales practices of each. The summary shall 
include the date each action was commenced, the criminal or civil 
charges alleged, the case caption, the court file number, the court 
venue, and the disposition of the action. For purposes of this section, 
a “civil proceeding includes” means assurances of voluntary compli- 
ance, assurances of discontinuance, consent judgments, and similar 
agreements executed with federal, State, or local officials. 

(b) For purposes of this section, “street address” does not include a private 
mail service address. (1997-482, s. 1.) 

§ 66-263. Bond requirement; prizes and gifts. 

(a) At least 10 days before the commencement of any promotion offering any 
gift or prize with an actual or represented market value of five hundred dollars 
($500.00) or more, the telephonic seller shall notify the Secretary in writing of 
the details of the promotion, fully describing the nature and number of all gifts 
or prizes and their current market value, the seller’s rules and regulations 
governing the promotion, and the date the gifts or prizes are to be awarded. All 
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gifts or prizes offered shall be awarded. Concurrent with notifying the 
Secretary under this subsection, the telephonic seller shall post a bond with 
the Secretary for the market value or the represented value, whichever is 
greater, of all gifts or prizes represented as available under the promotion. The 
bond must be issued by a surety company authorized to do business in this 
State. The bond shall be in favor of the State of North Carolina for the benefit 
of any person entitled to receive a gift or prize under the promotion who did not 
receive it within 30 days of the specified date of award. The amount recover- 
able by any person under the bond shall not exceed the market value, the 
represented value of the gift or prize, or the amount of any consideration or 
contribution paid by that person in response to the telephone solicitation, 
whichever is greatest. 

(b) Within 45 days after the specified date of the award of the gift or prize, 
the seller shall provide, in writing, to the Secretary, proof that the gifts or 
prizes were awarded. The writing shall include the name, address, and 
telephone number of all persons receiving awards or prizes. The bond shall be 
maintained until the Secretary receives reliable proof that the gifts or prizes 
have been delivered to the intended recipients. 

(c) The Attorney General, on behalf of any injured purchaser, or any 
purchaser who is injured by the bankruptcy of the telephonic seller or its 
breach of any agreement entered into in its capacity as a telephonic seller, may 
initiate a civil action to recover against the bond. (1997-482, s. 1.) | 

§ 66-264. Calls made to minors. 

A telephonic seller must inquire as to whether the prospective purchaser it 
is contacting is under 18 years of age. If the prospective purchaser purports to 
be under 18 years of age, the telephonic seller must discontinue the call 
immediately. (1997-482, s. 1.) 

§ 66-265. Offers of gifts or prizes. 

(a) It shall be unlawful for any telephonic seller to make a telephone 
solicitation or attempted telephone solicitation involving any gift or prize when 
the solicitation or attempted solicitation: 

(1) Requests or directs the consumer to further the transaction by calling 
a 900 number or a pay-per-call number. 

(2) Requests or directs the consumer to send any payment or make a 
donation in order to collect the gift or prize. 

(3) Does not comply fully with G.S. 75-30, 75-32, 75-33, or 75-34. 
(b) Notwithstanding subsection (a) of this section, a telephonic seller may 

offer a gift or prize in connection with the bona fide sale of a product or service. 
(1997-482, s. 1.) 

§ 66-266. Penalties. 

(a) Any violation of this Article shall constitute an unfair and deceptive 
trade practice in violation of G.S. 75-1.1. 

(b) In an action by the Attorney General against a telephonic seller for 
violation of this Article, or for any other act or practice by a telephonic seller 
constituting a violation of G.S. 75-1.1, the court may impose civil penalties of 
up to twenty-five thousand dollars ($25,000) for each violation involving North 
Carolina purchasers or prospective purchasers who are 65 years of age or older. 

(c) The remedies and penalties available under this section shall be supple- 
mental to others available under the law, both civil and criminal. 

(d) Compliance with this Article does not satisfy or substitute for any other 
requirements for license, registration, or conduct imposed by law. 
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(e) In any civil proceeding alleging a violation of this Article, the burden of 
proving an exemption or an exception from a definition is upon the person 
claiming it, and in any criminal proceeding alleging a violation of this Article, 
the burden of producing evidence to support a defense based upon an 
exemption or an exception from a definition is upon the person claiming it. 
(T997-482,'s5°1.) 

§§ 66-267 through 66-269: Reserved for future codification purposes. 

ARTICLE 34. 

Certificates of Authentication. 

§ 66-270. Authority of Secretary of State to authenticate 
documents. 

The Secretary, or the Secretary’s designee, may sign and issue a certificate of 
authentication for a document that has been executed or issued in this State so 
that it can be recognized in a foreign jurisdiction. The certificate may be issued 
under the seal of the Department of the Secretary of State or under the Great 
Seal of the State of North Carolina. The Secretary may adopt rules to 
implement this Article in accordance with Chapter 150B of the General 
Statutes. (1998-228, s. 14.) 

§ 66-271. Definitions. 

The following definitions apply in this Article: 
(1) Authentication. — Certification of the genuineness of an official’s 

signature, seal, or position within the State of North Carolina so the 
document can be recognized in a foreign jurisdiction. 

(2) Department. — The Department of the Secretary of State. 
(3) Foreign jurisdiction. — A jurisdiction outside the State of North 

Carolina. 
(4) Foreign official. — An individual authorized by a foreign jurisdiction to 

attest to the genuineness of a document or to the position of an 
individual within that foreign jurisdiction. 

(5) Notary public. — Defined in G.S. 10A-3. 
(6) Official. — An individual who is a notary public, an individual who is 

elected or appointed to hold an office in State government, or an 
individual who is elected or appointed to hold an office in a local 
governmental unit of this State. 

(7) Secretary. — The Secretary of State. 
(8) Specimen. — A record of a person’s signature, seal, or position as an 

official within the State maintained in the Department. (1998-228, s. 
14.) 

§ 66-272. Certificate of authentication. 

To authenticate a document, the Secretary must compare the official’s seal 
and signature on the document with a specimen of the official’s seal and 
signature on file in the Department. If no specimen is on file in the Depart- 
ment, the Secretary must require that the document be authenticated by an 
official for whom the Department does have a specimen. The Secretary must 
also verify the official’s authority to perform a particular act when the law ofa 
foreign jurisdiction requires it to be verified before it will recognize the 
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authenticity of the document. When the Secretary is able to authenticate the 
official’s seal, signature, position, and authority, the Secretary shall sign and 
issue a certificate of authentication. The certificate of authentication may be 
placed on the document itself, if space is available, or by appending it to the 
document on a separate sheet. (1998-228, s. 14.) 

§ 66-273. Prerequisites for authentication. 

All of the following conditions must be met before a document can be 
authenticated: 

(1) All seals and signatures must be originals. 
(2) All dates must follow in chronological order on all certifications. 
(3) All acknowledgments to be authenticated by the Secretary shall be in 

English or accompanied by a certified or notarized English transla- 
tion. 

(4) Whenever a copy is used, it must include a statement that it is a true 
and accurate copy. 

(5) Whenever a document is to be authenticated by the United States 
Department of State, it must comply with all applicable statutes, 
rules, and regulations of that office. (1998-228, s. 14; 2000-140, s. 57.) 

Effect of Amendments. — Session Laws 

2000-140, s. 57, effective July 21, 2000, added 

subdivision (5). 

§ 66-274. Limitations on authentication. 

(a) The Secretary shall not issue a certificate of authentication for a 
document if the Secretary has cause to believe that the certificate is desired for 
an unlawful or improper purpose. The Secretary may examine not only the 
document for which a certificate is requested, but also any documents to which 
the previous seals or other certifications may have been affixed by other 
authorities. The Secretary may request any additional information that may 
be necessary to establish that the requested certificate will serve the interests 
of justice and is not contrary to public policy, including a certified or notarized 
English translation of document text in a foreign language. 

(b) The Secretary shall not issue a certificate of authentication for any one 
or more of the following: 

(1) A seal or signature that cannot be authenticated by either the 
Secretary or another official. 

(2) Aseal or signature of a foreign official. 
(3) A facsimile, photostat, photographic, or other reproduction of a signa- 

ture or seal. 
(c) The Secretary may not include within the certificate of authentication 

any statement that is not within the Secretary’s power or knowledge to 
authenticate. The Secretary may not certify that a document has been 
executed or certified in accordance with the law of any particular jurisdiction 
or vee a document is a valid document in a particular jurisdiction. (1998-228, 
s. 14. 

§ 66-275. Other methods of authentication not precluded. 

Nothing in this Article shall preclude or invalidate any other method that is 
provided by statute or common law for certifying or exemplifying the authen- 
ticity of a document or preclude the recognition in a foreign jurisdiction of a 
document whose authenticity is so certified or exemplified. (1998-228, s. 14.) 
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§§ 66-276 through 66-279: Reserved for future codification purposes. 

ARTICLE 35. 

Agreements Between North Carolina and Foreign Governments. 

§ 66-280. Agreements between North Carolina and foreign 
governments to be filed. 

(a) A copy of all executed memoranda of understanding and agreements of 
a noncommercial nature otherwise subject to disclosure under the public 
record laws of this State, entered into by the State of North Carolina, or any 
agency of the State, and a foreign government shall be filed by the State agency 
with the Secretary of State. 

(b) Notwithstanding subsection (a) of this section, the validity or enforce- 
ability of any memoranda or agreement subject to this section shall not be 
affected by the failure to comply with subsection (a) of this section. Documents 
required to be filed with the Secretary of State under this section shall be 
indexed and made available to the public in accordance with Chapter 132 of 
the General Statutes. 

(c) For purposes of this section, “foreign government” means a foreign 
country’s government that is recognized and accredited by the United States 
Department of State, and includes governmental subdivisions of that country. 
For purposes of this section, “agency of the State” does not include public 
educational institutions with respect to their educational, research, or exten- 
sion activities. (1999-260, s. 1.) 

Editor’s Note. — Session Laws 1999-260,s.  recodified as 66-280 at the direction of the 

1, enacted this section as § 66-275, it was Revisor of Statutes. 

§§ 66-281 through 66-284: Reserved for future codification purposes. 

ARTICLE 36. 

Truthful Advertisements of Costs of Servicing or Repairing 

Private Passenger Vehicles. 

§ 66-285. Advertisements of servicing or repairing private 
passenger vehicles. 

(a) Any business that services or repairs private passenger vehicles and 
advertises the cost of a specified service or repair of private passenger vehicles 
shall disclose in the advertisement all additional charges routinely charged for 
that service or repair, including shop supplies or charges, except any fees and 
taxes that are required by law, that a consumer will be charged. 

(b) If a business that services or repairs private passenger vehicles fails to 
comply with the requirements of this section, then, upon written notice to that 
business, the consumer is required to pay only those charges disclosed in the 
advertisement, plus any fees and taxes that are required by law. 

(c) A violation of this section shall constitute an unfair trade practice under 
G.S. 75-1.1. 

(d) For purposes of this section, “private passenger vehicle” has the same 
meaning as in G.S. 20-4.01. (1999-487, s. 2.) 
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Editor’s Note. — Session Laws 1999-437, s. the direction of the Revisor of Statutes. 
2 enacted this section as Article 35, § 66-280, it Session Laws 1999-437, s. 3, made this arti- 

has been recodified as Article 36, § 66-285 at cle effective January 1, 2000. 

§§ 66-286 through 66-289: Reserved for future codification purposes. 

ARTICLE 37. 

Tobacco Reserve Fund. 

§ 66-290. Definitions. 

As used in this Article: 
(1) “Adjusted for inflation” means increased in accordance with the 

formula for inflation adjustment set forth in Exhibit C to the Master 
Settlement Agreement. 

(2) “Affiliate” means a person who directly or indirectly owns or controls, 
is owned or controlled by, or is under common ownership or control 
with, another person. Solely for purposes of this definition, the terms 
“owns,” “is owned,” and “ownership” mean ownership of an equity 
interest, or the equivalent thereof, of ten percent (10%) or more, and 
the term “person” means an individual, partnership, committee, 
association, corporation, or any other organization or group of per- 
sons. 

(3) “Allocable share” means Allocable Share as that term is defined in the 
Master Settlement Agreement. 

(4) “Cigarette” means any product that contains nicotine, is intended to be 
burned or heated under ordinary conditions of use, and consists of or 
contains (i) any roll of tobacco wrapped in paper or in any substance 
not containing tobacco; or (11) tobacco, in any form, that is functional 
in the product, which, because of its appearance, the type of tobacco 
used in the filler, or its packaging and labeling, is likely to be offered 
to, or purchased by, consumers as a cigarette; or (iii) any roll of tobacco 
wrapped in any substance containing tobacco which, because of its 
appearance, the type of tobacco used in the filler, or its packaging and 
labeling, is likely to be offered to, or purchased by, consumers as a 
cigarette described in clause (i) of this definition. The term “cigarette” 
includes “roll-your-own” (i.e., any tobacco which, because of its appear- 
ance, type, packaging, or labeling is suitable for use and likely to be 
offered to, or purchased by, consumers as tobacco for making ciga- 
rettes). For purposes of this definition of “cigarette,” 0.09 ounces of 
“roll-your-own” tobacco shall constitute one individual “cigarette.” 

(5) “Master Settlement Agreement” means the settlement agreement (and 
related documents) entered into on November 23, 1998, by the State 
and leading United States tobacco product manufacturers. 

(6) “Qualified escrow fund” means an escrow arrangement with a feder- 
ally or State chartered financial institution having no affiliation with 
any tobacco product manufacturer and having assets of at least one 
billion dollars ($1,000,000,000) where such arrangement requires 
that such financial institution hold the escrowed funds’ principal for 
the benefit of releasing parties and prohibits the tobacco product 
manufacturer placing the funds into escrow from using, accessing, or 
aasgitnte use of the funds’ principal except as consistent with G.S. 

(7) “Released claims” means Released Claims as that term is defined in 
the Master Settlement Agreement. 
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(8) “Releasing parties” means Releasing Parties as that term is defined in 
the Master Settlement Agreement. 

(9) “Tobacco Product Manufacturer” means an entity that after the 
effective date of this Article directly (and not exclusively through any 
affiliate): 
a. Manufactures cigarettes anywhere that such manufacturer in- 

tends to be sold in the United States, including cigarettes 
intended to be sold in the United States through an importer 
(except where such importer is an original participating manu- 
facturer, as that term is defined in the Master Settlement 
Agreement, that will be responsible for the payments under the 
Master Settlement Agreement with respect to such cigarettes as 
a result of the provisions of subsection I](mm) of the Master 
Settlement Agreement and that pays the taxes specified in 
subsection II(z) of the Master Settlement Agreement, and pro- 
vided that the manufacturer of such cigarettes does not market or 
advertise such cigarettes in the United States); 

b. Is the first purchaser anywhere for resale in the United States of 
cigarettes manufactured anywhere that the manufacturer does 
not intend to be sold in the United States; or 

c. Becomes a successor of an entity described in sub-subdivision a. or 
b. of this subdivision. 

The term “Tobacco Product Manufacturer” shall not include an 
affiliate of a tobacco product manufacturer unless such affiliate itself 
falls within any of sub-subdivisions a. through c. of this subdivision. 

(10) “Units sold” means the number of individual cigarettes sold in the 
State by the applicable tobacco product manufacturer (whether di- 
rectly or through a distributor, retailer, or similar intermediary or 
intermediaries) during the year in question, as measured by excise 
taxes collected by the State on packs (or “roll-your-own” tobacco 
containers). The Secretary of Revenue shall promulgate such rules as 
are necessary to ascertain the amount of State excise tax paid on the 
cigarettes of such tobacco product manufacturer for each year. In lieu 
of adopting rules, the Secretary of Revenue may issue bulletins or 
directives requiring taxpayers to submit to the Department of Reve- 
nue the information necessary to make the required determination 
under this subdivision. (1999-311, s. 1.) 

§ 66-291. Requirements. 

(a) Any tobacco product manufacturer selling cigarettes to consumers 
within the State (whether directly or through a distributor, retailer, or similar 
intermediary or intermediaries) after the effective date of this Article shall do 
one of the following: 

(1) Become a participating manufacturer (as that term is defined in 
section IIGj) of the Master Settlement Agreement) and generally 
perform its financial obligations under the Master Settlement Agree- 
ment; or 

(2) Place into a qualified escrow fund by April 15 of the year following the 
year in question the following amounts (as such amounts are adjusted 
for inflation): 

1999: $.0094241 per unit sold after the effective date of this Article. 
. 2000: $.0104712 per unit sold. 
For each of 2001 and 2002: $.0136125 per unit sold. 

. For each of 2003 through 2006: $.0167539 per unit sold. 
. For each of 2007 and each year thereafter: $.0188482 per unit sold. 7A97D 
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(b) A tobacco product manufacturer that places funds into escrow pursuant 
to subdivision (2) of subsection (a) of this section shall receive the interest or 
other appreciation on such funds as earned. Such funds themselves shall be 
released from escrow only under the following circumstances: 

(1) To pay a judgment or settlement on any released claim brought 
against such tobacco product manufacturer by the State or any 
releasing party located or residing in the State. Funds shall be 
released from escrow under this subdivision (i) in the order in which 
they were placed into escrow and (ii) only to the extent and at the time 
necessary to make payments required under such judgment or settle- 
ment; 

(2) To the extent that a tobacco product manufacturer establishes that the 
amount it was required to place into escrow in a particular year was 
greater than the State’s allocable share of the total payments that 
such manufacturer would have been required to make in that year 
under the Master Settlement Agreement (as determined pursuant to 
section [X(i)(2) of the Master Settlement Agreement, and before any of 
the adjustments or offsets described in section IX(G)(3) of that Agree- 
ment other than the Inflation Adjustment) had it been a participating 
manufacturer, the excess shall be released from escrow and revert 
back to such tobacco product manufacturer; or 

(3) To the extent not released from escrow under subdivisions (1) or (2) of 
this subsection, funds shall be released from escrow and revert back to 
such tobacco product manufacturer 25 years after the date on which 
they were placed into escrow. 

(c) Each tobacco product manufacturer that elects to place funds into escrow 
pursuant to this section shall annually certify to the Attorney General that it 
is in compliance with this section. The Attorney General may bring a civil 
action on behalf of the State against any tobacco product manufacturer that 
fails to place into escrow the funds required under this section. Any tobacco 
product manufacturer that fails in any year to place into escrow the funds 
required under this section shall: 

(1) Be required within 15 days to place such funds into escrow as shall 
bring it into compliance with this section. The court, upon a finding of 
a violation either of subdivision (2) of subsection (a) of this section, of 
subsection (b) of this section, or of this section, may impose a civil 
penalty (the clear proceeds of which shall be paid to the Civil Penalty 
and Forfeiture Fund in accordance with G.S. 115C-457.2) in an 
amount not to exceed five percent (5%) of the amount improperly 
withheld from escrow per day of the violation and in a total amount 
not to exceed one hundred percent (100%) of the original amount 
improperly withheld from escrow; 

(2) In the case of a knowing violation, be required within 15 days to place 
such funds into escrow as shall bring it into compliance with this 
section. The court, upon a finding of a knowing violation either of 
subdivision (2) of subsection (a) of this section, of subsection (b) of this 
section, or of this section, may impose a civil penalty (the clear 
proceeds of which shall be paid to the Civil Penalty and Forfeiture 
Fund in accordance with G.S. 115C-457.2) in an amount not to exceed 
fifteen percent (15%) of the amount improperly withheld from escrow 
per day of the violation and in a total amount not to exceed three 
hundred percent (300%) of the original amount improperly withheld 
from escrow; and 

(3) In the case of a second knowing violation, be prohibited from selling 
cigarettes to consumers within the State (whether directly or through 
a distributor, retailer, or similar intermediary) for a period not to 
exceed two years. 
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Each failure to make an annual deposit required under this section shall 
constitute a separate violation. (1999-311, s. 1; 2000-140, s. 58.) 

Effect of Amendments. — Session Laws 
2000-140, s. 58, effective July 21, 2000, substi- 
tuted “subsection (a) of this section” for “section 
(a) of this subsection” in subsection (b); substi- 
tuted “either of subdivision (2) of subsection (a) 
of this section, of subsection (b) of this section, 

or of this section” for “of this subsection” in 
subdivision (c)(1); and substituted “either of 
subdivision (2) of subsection (a) of this section, 
of subsection (b) of this subsection, or of this 
section” for “of subdivision of subsection (a) of 
this section” in subdivision (c)(2). 

8§ 66-292 through 66-294: Reserved for future codification purposes. 

ARTICLE 38. 

Year 2000 Liability and Damages. 

§ 66-295. (Expires December 31, 2004) Purpose. 

The General Assembly finds that maintaining the health and stability of the 
various business enterprises located in the State is in the public interest in 
order to ensure the uninterrupted delivery of goods and services to the State’s 
citizenry. The General Assembly further finds that the Year 2000 problem is a 
one-time occurrence for which no one person is accountable and, therefore, the 
business enterprises of the State should not have their ability to continue to 
deliver goods and services impaired by having to contest lawsuits arising from 
Year 2000 problems over which such business enterprises and governmental 
units have no control. This Article is intended to place prudent limitations on 
the potential liability of the State’s business enterprises, while preserving the 
appropriate right of recovery by persons suffering losses. This Article does not 
limit enforcement of laws, regulations, or permits by State or local government 
bodies or agencies. (1999-295, ss. 1, 3.) 

Cross References. — As to affirmative de- 
fense based on year 2000 problems, see § 1- 
539.25 et seq. 

Editor’s Note. — Session Laws 1999-295, s. 
1 enacted this Article as Article 35, §§ 66-280 
to 66-283, these sections have been recodified 
as Article 38, §§ 66-295 to 66-298 at the direc- 

tion of the Revisor of Statutes. 
Session Laws 1999-295, s. 3 provided that if 

Senate Bill 192, 1999 Regular Session, became 
law, then Article 35 of Chapter 66 of the Gen- 

eral Statutes, as enacted by this act, would be 

recodified as Article 36 of Chapter 66 of the 
General Statutes. Senate Bill 192 was enacted 

as Session Laws 1999-260; however, this Article 
has been enacted as Article 38 at the direction 
of the Revisor of Statutes. 

Session Laws 1999-295, s. 4, makes this 

Article effective July 14, 1999, and applicable to 
claims arising on or after that date. This Article 
expires December 31, 2004. 

§ 66-296. (Expires December 31, 2004) Definitions. 

As used in this Article: 
(1) “Contractual control” means the right to direct the manner in which a 

party performs those contractual obligations related to the claim for 
damages. 

(2) “Performed with due diligence” means acted with reasonable care in 
its operations to prevent the occurrence of a Year 2000 problem. 

(3) “Person” means any individual, corporation, partnership, association, 
company, business trust, joint venture, or other legal entity. 

(4) “Regulated entity” means any insured financial institution or public 
utility. 

605 



§66-297 CH. 66. COMMERCE AND BUSINESS $66-297 

Article 38 has a delayed expiration date. See notes for date. 

(5) “Third party” means, with respect to a person against whom a claim 
for damages is made based upon a Year 2000 problem, any of the 
following: 
a. A person having no affiliate relationship with and not under the 

contractual control of the person against whom a claim for 
damages is made based upon a Year 2000 problem. 

b. A local, State, or federal governmental or quasi-governmental 
agency or entity. 

c. A regulated entity. 
(6) “Year 2000 problem” means any computing, physical, enterprise, or 

distribution system complication that has occurred or may occur as a 
result of the change of the year from 1999 to 2000 in any person’s 
technology system, including computer hardware, programs, soft- 
ware, or systems; embedded chip calculations or embedded systems; 
firmware; microprocessors; or management systems, business pro- 
cesses, or computing applications that govern, utilize, drive, or depend 
on the Year 2000 processing capability of the person’s technology 
systems. “Year 2000 problem” includes the common computer pro- 
gramming practice of using a two-digit field to represent a year, 
resulting in erroneous date calculations; an ambiguous interpretation 
of the term or field “00”; the failure to recognize 2000 as a leap year; 
algorithms that use “99” or “00” to activate another function; or the 
failure of any other applications, software, or hardware due to their 
date-sensitive nature. 

(7) “Year 2000 processing” means the processing, calculating, comparing, 
sequencing, displaying, storing, transmitting, or receiving of date or 
date-sensitive data from, into, or between the twentieth and twenty- 
first centuries, during the years 1999 and 2000, and leap year 
calculations. (1999-295, ss. 1, 3.) 

Editor’s Note. — Session Laws 1999-295, s. __recodified as § 66-296 at the direction of the 
1 enacted this section as § 66-281, it has been Revisor of Statutes. 

§ 66-297. (Expires December 31, 2004) Liability and dam- 
ages limited. 

(a) Subject to subsection (b) of this section, the following apply in any civil 
action in which the claim for damages is based upon a Year 2000 problem 
against a person who has performed with due diligence: 

(1) No person shall be liable to any person who is (i) not in privity of 
contract with such person, (ii) not a person to whom an express 
warranty has been extended by such person, or (iii) in the case of a 
trust, not a beneficiary of a trust administered by such person. 

(2) No person shall be liable for damages caused by a delay or interruption 
in performance, or in the delivery of goods or services, resulting from 
or in connection with (i) a Year 2000 problem to the extent such Year 
2000 problem was caused by a third party or (ii) a third party’s Year 
2000 problem. 

(3) No employee, officer, or director shall be liable to any person in his or 
her capacity as such. 

(4) No person shall be liable for consequential or punitive damages. 
(5) Total damages shall not exceed actual damages that are the direct 

result of a Year 2000 problem. 
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(b) This section does not apply to an express warranty against damages 
resulting from a Year 2000 problem and does not affect the right of recovery for 
damages in connection with wrongful death or injuries to person or tangible 
property. 

(c) In determining whether a person performed with due diligence under 
subsection (a) of this section, it is prima facie evidence of due diligence for a 
regulated entity to comply with the relevant directives of its State or federal 
regulator. (1999-295, ss. 1, 3.) 

Editor’s Note. — Session Laws 1999-295, s. recodified as § 66-297 at the direction of the 

1 enacted this section as § 66-282, it has been _ Revisor of Statutes. 

§ 66-298. (Expires December 31, 2004) Prelitigation medi- 
ation. 

(a) Mediation. — Prior to bringing a civil action claiming damages allegedly 
resulting from a Year 2000 problem, the person with the claim shall initiate 
mediation pursuant to this section. Prelitigation mediation shall be initiated 
by filing a request for mediation with the clerk of superior court in a county in 
which the action may be brought. The Administrative Office of the Courts shall 
prescribe a request for mediation form. The party filing the request for 
mediation also shall mail a copy of the request by certified mail, return receipt 
requested, to each party to the action. The clerk shall provide each party with 
a list of mediators certified by the Dispute Resolution Commission. If the 
parties agree in writing to the selection of a mediator from that list, the clerk 
shall appoint that mediator selected by the parties. If the parties do not agree 
on the selection of a mediator, the party filing the request for mediation shall 
bring the matter to the attention of the clerk, and a mediator shall be 
appointed by the senior resident superior court judge. The clerk shall notify the 
mediator and the parties of the appointment of the mediator. 

(b) Mediation Procedure. — Except as otherwise expressly provided in this 
section, mediation under this section shall be conducted in accordance with the 
provisions for mediated settlement of civil cases in G.S. 7A-38.1 and G.S. 
7A-38.2 and rules and standards adopted pursuant to those sections. The 
Supreme Court may adopt additional rules and standards to implement this 
section, including an exemption from the provisions of G.S. 7A-38.1 for cases in 
which mediation was attempted under this section. Prior to the adoption of 
rules by the Supreme Court, rules and standards adopted pursuant to G.S. 
7A-38.3 shall be applicable to this section to the extent such rules do not 
conflict with the provisions of this section. 
~(c) Waiver of Mediation. — The parties to the dispute may waive the 
mediation required by this section by informing the mediator of their waiver in 
writing. No costs shall be assessed to any party if all parties waive mediation 
prior to the occurrence of an initial mediation meeting. 

(d) Ifa party to the dispute is entitled to an affirmative defense pursuant to 
G.S. 1-539.26, that party may refuse to participate in the mediation. If the 
party agrees to participate in the mediation as provided in this section, that 
party is not entitled to an affirmative defense pursuant to G.S. 1-539.26 upon 
the filing of the civil action. If the party refuses to participate in the mediation, 
the mediator shall immediately prepare a certification as provided in subsec- 
tion (d) of this section stating that the party refused with good cause to 
participate in the mediation and has satisfied the requirements of this section. 

(e) Certification That Mediation Concluded. — Immediately upon a waiver 
of mediation as provided in subsection (c) of this section or upon the conclusion 
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of mediation, the mediator shall prepare a certification stating the date on 
which the mediation was concluded and the general results of the mediation, 
including, as applicable, that the parties waived the mediation, that an 
agreement was reached, that mediation was attempted but an agreement was 
not reached, or that one or more parties, to be specified in the certification, 
failed or refused without good cause to attend one or more mediation meetings 
or otherwise participate in the mediation. The mediator shall file the original 
of the certification with the clerk and provide a copy to each party. Each party 
to the mediation has satisfied the requirements of this section upon the filing 
of the certification, except any party specified in the certification as having 
failed or refused to attend one or more mediation meetings or otherwise 
participate. 

(f) Dismissal of Civil Action. — In any civil action asserting a claim for 
damages allegedly resulting from a Year 2000 problem, the court shall dismiss 
the action without prejudice for failure to comply with this section if the 
moving party asserts in his or her pleading the alleged failure to comply and 
establishes the alleged failure to comply, unless: 

(1) The action has been certified as a class action; 
(2) The nonmoving party establishes that the moving party was served 

with a copy of the request for mediation and thereafter declined to 
participate in a mediated settlement conference; 

(3) The nonmoving party has satisfied the requirements of this section 
and such is indicated in a mediator’s certification issued under 
subsection (d) of this section; 

(4) The court finds that a mediator improperly failed to issue a certifica- 
tion indicating that the nonmoving party satisfied the requirements of 
this section; or 

(5) The nonmoving party demonstrates, to the satisfaction of the court, 
good cause for the failure to comply with this section. 

(g) Time Periods Tolled. — Time periods relating to the filing of a clara or 
the taking of other action with respect to a claim for damages resulting from a 
Year 2000 problem, including any applicable statutes of limitations, shall be 
tolled upon the filing of a request for mediation under this section, until 30 
days after the date on which the mediation is concluded as set forth in the 
mediator’s certification, or if the mediator fails to set forth such date, until 30 
days after the filing of the certification under subsection (d) of this section. 
(1999-295, ss. 1-3.) 

Editor’s Note. — Session Laws 1999-295, s. G.S. 66-283(c1) [now 66-298 (d)], as enacted in 
1 enacted this section as § 66-283, it has been Section 1 of this act, is effective only if Senate 
recodified as § 66-298 at the direction of the Bill 1074 becomes law. Senate Bill 1074 was 
Revisor of Statutes. enacted as Session Laws 1999-308. 

Session Laws 1999-295, s. 2 provides that 

8§ 66-299 through 66-304: Reserved for future codification purposes. 

ARTICLE 39. 

Self-Service Storage Rental Contracts. 

§ 66-305. Contract requirements. 

A rental contract for the storage of personal property in a self-service storage 
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business shall state, in bold type of a minimum size of 14 points and 
conspicuously placed, the terms regarding the imposition of late fees, the terms 
regarding any consequences of a late payment, and the terms, if any, that 
pertain to the payment of court costs, attorneys’ fees, and any other costs 
associated with the payment of late fees or with judgment against the 
consumer for late rental payments or late fees. (1999-416, s. 1.) 

Editor’s Note. — Session Laws 1999-416, s. as Article 39, §§ 66-305 to 66-307, at the direc- 
1, enacted this Article as Article 35, §§ 66-280 tion of the Revisor of Statutes. 
to 66-282, these sections have been recodified 

§ 66-306. Late fees. 

(a) In all rental contracts in which a definite time for the payment of the 
rent is fixed, the late fee for each rental unit shall not exceed fifteen percent 
(15%) of the rental payment and shall not be imposed by the self-service 
storage business until the rental payment for that rental unit is five days or 
more late. 

(b) A late fee under this section may be imposed only one time for each late 
rental payment. A late fee for a specific late rental payment shall not be 
deducted from a subsequent rental payment so as to cause the subsequent 
rental payment to be in default. (1999-416, s. 1.) 

Editor’s Note. — Session Laws 1999-416, s. recodified as § 66-306, at the direction of the 
1, enacted this section as § 66-281, it has been _ Revisor of Statutes. 

§ 66-307. Violations. 

(a) Late fees and attorney fees are not recoverable if a self-service storage 
business violates the provisions of G.S. 66-306. 

(b) Any waiver of any of the provisions of this Article shall be deemed void 
and unenforceable. 

(c) The remedies provided in this section are in addition to any other 
remedies provided for by law or in equity. (1999-416, s. 1.) 

Editor’s Note. — Session Laws 1999-416,s. recodified as § 66-307, at the direction of the 
1, enacted this section as § 66-282, it has been Revisor of Statutes. 

§§ 66-308 through 66-310: Reserved for future codification purposes. 

ARTICLE 40. 

Uniform Electronic Transactions Act. 

Official Comments in Article — Copyright Commissioners on Uniform State Laws. Re- 
© 1999, 2000 by the National Conference of printed with permission. 

§ 66-311. Short title. 

This Article may be cited as the Uniform Electronic Transactions Act. 
(2000-152, s. 1.) 
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