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Preface 

This Cumulative Supplement to Replacement Volume 1A contains the 
general laws of a permanent nature enacted at the 1971 and the First and 
Second 1973 Sessions of the General Assembly which are within the scope of 
such volume, and brings to date the annotations included therein. At the First 
1973 Session, the General Assembly enacted Session Laws 1973, Chapters 1 
to 826. At the Second 1973 Session, which was held in 1974, the General 
Assembly enacted Session Laws 1973, Chapters 827 to 1482. 

Amendments of former laws are inserted under the same section numbers ap- 
pearing in the General Statutes, and new laws appear under the proper chapter 
headings. Editors’ notes point out many of the changes effected by the amen- 
datory acts. 

Chapter analyses show all sections except catchlines carried for the purpose 
of notes only. An index to all statutes codified herein appears in Replace- 
ment Volumes 4B, 4C and 4D and the 1974 Cumulative Supplements thereto. 

A majority of the Session Laws are made effective upon ratification but a few 
provide for stated effective dates. If the Session Law makes no provision for an 
effective date, the law becomes effective under G.S. 120-20 “from and after 
thirty days after the adjournment of the session” in which passed. All legislation 
appearing herein became effective upon ratification, unless noted to the contrary in 
an editor’s note or an effective date note. 

Beginning with the opinions issued by the North Carolina Attorney General on 
July 1, 1969, any opinion which construes a specific statute will be cited as an an- 
notation to that statute. For a copy of an opinion or of its headnotes write the 
Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

The members of the North Carolina Bar are requested to communicate any de- 
fects they may find in the General Statutes or in this Supplement and any sugges- 
tions they may have for improving the General Statutes, to the Department of 
Justice of the State of North Carolina, or to The Michie Company, Law Publishers, 
Charlottesville, Virginia. 
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Scope of Volume 

Statutes: 

Permanent portions of the general laws enacted at the 1971 and the First and 
Second 1973 Sessions of the General Assembly affecting Chapters 1 through 1B 
of the General Statutes. 

Annotations: 

Sources of the annotations: 

North Carolina Reports volumes 275 (p. 342)-285 (p. 597). 
North Carolina Court of Appeals Reports volumes 5 (p. 228 )-22 (p. 508). 
Federal Reporter 2nd Series volumes 410 (p. 449)-498 (p. 912). 
Federal Supplement volumes 298 (p. 1201)-377 (p. 192). 
Federal Rules Decisions volumes 56 (p. 663)-63 (p. 229). 
United States Reports volumes 394 (p. 576)-415 (p. 604). 
Supreme Court Reporter volumes 89 (p. 2152)-94 (p. 3234). 
North Carolina Law Review volumes 47 (p. 732)-49 (p. 1006). 
Wake Forest Intramural Law Review volumes 6, 7 (p. 697). 
Opinions of the Attorney General. 



} 7 hen 
yi re ry 

; Ur, AtThAl 

AUR vl 
y vi P ‘ 7 

Ch a ae, ote 
ae, Oe Cm 8 
Mi 1; Pa tha 

ail Ndes { Mg 
: 7 : A 
j , 

: iu 
ee i 7 ee | OAT SY wane , 
uh ty 0 ei 

Sul) ¥ AA hay Bee 
i" i" ; n 

j ‘4 nf 

Yt 4 

i it ‘ala ; 

a] 
“ 

f 

5 

i 

- 

1) 
x hi 

i ge! ; 

| 

ne 
My ain iG! 

+ Sikes) Oe tre, i 
y tep\! 5 i 

Bital Lea y ie a ne A 

paul ‘i ba da eb ntaith9 = mre! 
by ils 5 t" 1p h i pasha ua tye ; i 

j a - 

iY 
7 ‘ad s j ie 

ii Ly 

i 

. ee 
? y in! ( Ms 4 

ve f q Ly f ; 
Ma , Winw 

RL rtae Be a Lae 
‘A - ial ; a ‘9 A 

¢ RA ¢ ¥ i 

age é ’ ' 

meee ; ' 2 

YN i re 
‘ 7 . 
‘ va. I hi 

cm 



The General Statutes of North Carolina 

1974 Cumulative Supplement 

VOLUME 1A 

Chapter 1. 

Civil Procedure. 

SUBCHAPTERI. DEFINITIONS 
AND GENERAL PROVISIONS. 

Article 1. 

Definitions. 

Sec. 

1-7. When court means clerk. 

Article 2. 

General Provisions. 

1-13. Jurisdiction of clerk. 

SUBCHAPTER II. LIMITATIONS. 

Article 3. 

Limitations, General Provisions. 

1-15. Statute runs from accrual of action. 

1-17. Disabilities. 

Article 4. 

Limitations, Real Property. 

1-38. Seven years’ possession under color of 
title. 

1-42.2. Certain additional ancient mineral 
claims extinguished; oil, gas and 
mineral interests to be recorded 
and listed for taxation. 

1-42.38. Additional ancient mineral claims 

extinguished in certain counties; 

oil, gas and mineral interests to be 
recorded and listed for taxation in 

such counties. 

Article 5. 

Limitations, Other than Real 

Property. 

1-52. Three years. 
1-54. One year. 

SUBCHAPTER IIIA. JURISDICTION. 

Article 6A. 

Jurisdiction. 

1-75.10. Proof of service of summons, 

defendant appearing in action. 

SUBCHAPTER IV. VENUE. 

Article 7. 

Venue. 

Sec. 

1-79. Domestic corporations. 
1-80. Foreign corporations. 
1-84. Removal for fair trial. 

SUBCHAPTER V. COMMENCEMENT 
OF ACTIONS. 

Article 8. 

Summons. 

1-92, 1-93. [Repealed.] 
1-98.1 to 1-98.4. [Repealed. ] 
1-99.1 to 1-99.4. [Repealed.] 
1-105. Service upon nonresident drivers of 

motor vehicles and upon the per- 
sonal representatives of deceased 
nonresident drivers of motor ve- 
hicles. 

1-105.1. Service on residents who estab- 
lish residence outside the State 
and on residents who depart 
from the State. 

Article 9. 

Prosecution Bonds. 

1-109. Plaintiff’s, for costs. 
1-110. Suit as a pauper; counsel. 

SUBCHAPTER VI. PLEADINGS. 

Article 17. 

Pleadings, General Provisions. 

1-148. Verification before what officer. 

SUBCHAPTER VII. PRETRIAL 
HEARINGS; TRIAL AND ITS 

INCIDENTS. 

Article 19. 

Trial. 

1-174. Issues of fact before the clerk. 
1-180.1. Judge not to comment on verdict. 
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Sec. 
1-183.1. Effect on counterclaim of dismissal 

as to plaintiff’s claim. 

SUBCHAPTER VIII. JUDGMENT. 

Article 23. 

Judgment. 

1-217.2. Judgments by default to remove cloud 
from title to real estate validated. 

1-233. Docketed and indexed; held as of first 
day of session. 

1-234. Where and how docketed; lien. 
1-236. [Repealed.] 
1-236.1. Transcripts of judgments certified by 

deputy clerks validated. 

1-244. [Repealed.] 
1-245. Cancellation of judgments discharged 

through bankruptcy proceedings. 

Article 26. 

Declaratory Judgments. 

1-262. Hearing before judge where no issues of 
fact raised or jury trial waived; what 
judge may hear. 

SUBCHAPTER IX. APPEAL. 

Article 27. 

Appeal. 

Appeal from clerk to judge. 
Clerk to transfer issues of fact to civil 

issue docket. 
Appeal from superior or district court 

judge. 
When appeal taken. 

1-281. Appeals from judgments not in session. 
1-283. Settlement of case on appeal. 

1-287.1. Dismissal of appeals to appellate 
division when statement of case not 
served within time allowed. 

1-288. Appeals in forma pauperis; clerk’s fees. 
1-298. Procedure after determination of appeal. 
1-299 to 1-301. [Repealed.] 

SUBCHAPTER X. EXECUTION. 

Article 28. 

Execution. 

1-272. 
1-278. 

1-277. 

1-279. 

1-305. Clerk to issue, in six weeks; penalty. 
1-310. When dated and returnable. 
1-313. Form of execution. 
1-320. Summary remedy on forthcoming bond. 
1-321. Entry of returns on judgment docket: 

penalty. 
1-322. Cost of keeping 

account. 

livestock; officer’s 

Article 29A. 

Judicial Sales. 

Part 1. General Provisions. 

1-339.1. Definitions. 

Sec. 
1-339.3. Application of Article to sale or- 

dered by clerk; by judge; author- 
ity to fix procedural details. 

1-339.3A. Judge or clerk may order public 
or private sale. 

Public sale of separate tracts in 

different counties. 
Sale as a whole or in parts. 
Bond of person holding sale. 
Compensation of person holding sale. 

Part 2. Procedure for Public 

Sales of Real and Per- 

sonal Property. 

1-339.8. 

1-339.9. 
1-339.10. 
1-339.11. 

1-339.18. Public sale; posting notice of sale of 
personal property. 

Public sale; exception; 
property. 

Public sale; postponement of sale. 
Public sale; when confirmation of sale 

of personal property necessary; 
delivery of property; bill of sale. 

Public sale; separate upset bids when 
rea) property i parts; 

1-339.19. perishable 

1-339.20. 
1-339.23. 

1-339.26. 
sold in 

subsequent procedure. 
Public sale; confirmation of sale. 
Public sale; real property; deed; order 

for possession. 
Public sale; final report of person, 

other than commissioner’ or 
trustee in deed of trust. 

1-339.28. 
1-339.29. 

1-339.32. 

Part 3. Procedure for Private Sales 
of Real and Personal Property. 

1-339.33. Private sale; order of sale. 

1-339.38. Private sale; real property; deed; 
order for possession. 

1-339.39. Private sale; personal property; 
delivery; bill of sale. 

Article 29B. 

Execution Sales. 

Part 2. Procedure for Sale. 

1-339.71. Special proceeding to determine 
ownership of surplus. 

Article 31. 

Supplemental Proceedings. 

1-352. Execution unsatisfied, debtor ordered to 

answer. 
1-352.1. Interrogatories to discover assets. 

1-352.2. Additional method of discovering 
assets. 

1-364. Filing and record of appointment; 
property vests in receiver. 

SUBCHAPTER XI. HOMESTEAD AND 
EXEMPTIONS. 

Article 32. 

Property Exempt from Execution. 

1-371. Sheriff to 
appraisers. 

summon and swear 
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Sec. 
1-381. Exceptions to valuation and allotment; 

procedure. 

Revaluation demanded; jury verdict; 

commissioners; report. 
Set aside for fraud, or irregularity. 
Return registered; original or copy 

evidence. 
Allotted on petition of owner. 
Advertisement of petition; 

hearing. 

Allotted to widow or minor children on 
death of homesteader. 

Forms. 

SUBCHAPTER XII. SPECIAL 
PROCEEDINGS. 

Article 33. 

Special Proceedings. 

1-382. 

1-384. 
1-385. 

1-386. 
1-387. time of 

1-389. 

1-392. 

. Contested special proceedings; commence- 

ment; summons. 

. Defenses pleaded; transferred to civil 
issue docket; amendments. 

. Orders signed by judge. 

SUBCHAPTER XIII. PROVISIONAL 
REMEDIES. 

Article 34. 

Arrest and Bail. 

1-422. Notice of justification; new bail. 
1-424. Justification of bail. 
1-425. Allowance of bail. 
1-428. Bail substituted for deposit. 

Article 35. 

Attachment. 

Part 1. General Provisions. 

1-440.5. By whom order issued; when and 
where; filing of bond and affidavit. 

1-440.7. Time within which service of summons 
or service by publication must be 
had. 

Part 7. Attachments in Justice of the 
Peace Courts. 

1-440.47 to 1-440.56. [Repealed.] 

Part 8. Attachment in Other 
Inferior Courts. 

1-440.57. [Repealed.] 

Article 36. 

Ciaim and Delivery. 

1-474. Order of seizure and delivery to 
plaintiff. 

1-474.1. Notice of hearing; waiver; per- 
missible form of notice and 
waiver. 

1-479. Qualification and justification of 
defendant’s sureties. 

Sec. 
1-482. Property claimed by 

proceedings. 
1-484.1. Remedy not exclusive. 

Article 37. 

Injunction. 

third person; 

1-485. 
1-493. 
1-494. 
1-495. 
1-498. 

When preliminary injunction issued. 
What judges have jurisdiction. 
Before what judge returnable. 
Stipulation as to judge to hear. 
Application to extend, modify, or vacate; 

before whom heard. 
Restraining orders and injunctions in 

effect pending appeal; indemnifying 
bond. 

Article 38. 

Receivers. 

1-500. 

Part 1. Receivers Generally. 

1-501. 
1-502. 
1-505. 

What judge appoints. 
In what cases appointed. 
Sale of property in hands of receiver. 

Part 2. Receivers of Corporations. 

1-507.7. Report on claims to court; exceptions 

and jury trial. 
1-807.8. Property sold pending litigation. 

SUBCHAPTER XIV. ACTIONS IN 
PARTICULAR CASES. 

Article 41. 

Quo Warranto. 

1-521. Trials expedited. 

Article 42. 

Waste. 

1-534. For and against whom action lies. 

Article 43. 

Nuisance and Other Wrongs. 

1-539.1. Damages for unlawful 
removal of timber; 

sentation of property lines. 

cutting or 

misrepre- 

Article 43A. 

Adjudication of Small Claims in 

Superior Court. 

1-539.3 to 1-539.8. [Repealed.] 

SUBCHAPTER XV. INCIDENTAL 
PROCEDURE IN CIVIL 

ACTIONS. 

Article 44. 

Compromise. 

1-540.3. Advance payments. 



Seed 

Article 45. 

Arbitration and Award. 

Sec. 
1-544 to 1-567. [Repealed.] 

Article 45A. 

Arbitration and Award. 

Short title. 1-567.1. 

1-567.2. Arbitration agreements made 
valid, irrevocable and enforce- 

able; scope. 
1-567.3. Proceedings to compel or stay 

arbitration. 

1-567.4. Appointment of arbitrators by 
court. 

1-567.5. Majority action by arbitrators. 
1-567.6. Hearing. 

1-567.7. Representation by attorney. 

SUBCHAPTER I. DEFINITIONS 

ARTIC 

GENERAL STATUTES OF NORTH CAROLINA § 1-138 

Sec. 
1-567.8. Witnesses; subpoenas;  deposi- 

tions. 

1-567.9. Award. 
1-567.10. Change of award by arbitrators. 

1-567.11. Fees and expenses of arbitration. 

1-567.12. Confirmation of an award. 

1-567.13. Vacating an award. 

1-567.14. Modification or correction of 

award. 

1-567.15. Judgment or decree on award. 

1-567.16. Applications to court. 

1-567.17. Court; jurisdiction. 

1-567.18. Appeals. 

1-567.19. Article not retroactive. 

1-567.20. Uniformity of interpretation. 

AND GENERAL PROVISIONS. 

Borde 

Definitions. 

§ 1-1. Remedies. 

References to Superior Court Deemed to 
Refer Also to District Court. — Following 
the provisions of § 7A-193, the references 
in Chapter 1 of the General Statutes to the 

superior court are deemed to refer also to 
the district court. Boston v. Freeman, 6 
N:G) App 736, 171 S/E.2d 206° (1969). 

§ 1-7. When court means clerk.—In the following sections which confer 
jurisdiction or power, or impose duties, where the words “superior court,” or 
“court,” in reference to a superior court are used, they mean the clerk of the 
superior court, unless otherwise specially 
a regular session of the court, in which 

stated, or unless reference is made to 
cases the judge of the court alone is 

meantau: Ca Cab aise Coden sulloZ a heve, 5.3 0cim Gee emote oe ach LOAE Carol, 
Sure} 

Editor’s Note——The 1971 amendment, 

effective Oct. 1, 1971, substituted ‘‘ses- 

sion” for “term.”’ 

ARTICLE 2. 

General Provisions. 

§ 1-11. How party may appear. 
Editor’s Note.—For note on the right to 

defend pro se, see 48 N.C.L. Rev. 678 
(1970). 

Effect of Appearance Pro Se on Admission 

of Evidence, Etc. Where defendant 
appeared pro se, the trial court did not err in 
allowing the admission of evidence to which 

defendant offered no objection at the time of its 
admission and in failing to warn the defendant 
of his right against self-incrimination when the 
defendant offered to testify in his own behalf. 

State v. Lashley, 21 N.C. App. 83, 203 S.E.2d 71 
(1974). 

§ 1-13. Jurisdiction of clerk.—The clerk of the superior court has juris- 
diction to hear and decide all questions of practice and procedure and all other 
matters over which jurisdiction is given to the superior court, unless the judge of 

10 



§ 1-15 1974 CUMULATIVE SUPPLEMENT § 1-15 

the court or the court at a regular session is expressly referred to. (C. C. P., s. 
lOSstGoders? 2512 Revs) 358s GrSiss: 4038197 lic. 38les. 123) 

Editor’s Note.— 
The 1971 amendment, effective Oct. 1, 

1971, substituted “session” for ‘‘term.” 

SUBGRAPH ilamebal VE tom cEeLC) Nios, 

ARTICLE 3. 

Limitations, General Provisions. 

§ 1-15. Statute runs from accrual of action.—(a) Civil actions can 
only be commenced within the periods prescribed in this Chapter, after the cause 
of action has accrued, except where in special cases a different limitation is pre- 
scribed by statute. 

(b) Except where otherwise provided by statute, a cause of action, other than 
one for wrongful death, having as an essential element bodily injury to the person 
or a defect in or damage to property which originated under circumstances mak- 
ing the injury, defect or damage not readily apparent to the claimant at the time 
of its origin, is deemed to have accrued at the time the injury was discovered by 
the claimant, or ought reasonably to have been discovered by him, whichever 
event first occurs; provided that in such cases the period shall not exceed 10 
years from the last act of the defendant giving rise to the claim for relief. (C. C. 
tes a aCe as a) ooh ey ssat Or Ge io mrss 400s Ose chev b4 Sho kos Lc 
1157, s. 1.) 

Editor’s Note.— 
The 1971 amendment redesignated the 

former section as subsection (a), and added 

subsection (b). 
Session Laws 1971, c. 1157, s. 2, provides: 

“This act shall become effective upon rati- 
fication and shall not affect pending litiga- 
tion: 

For note on when a cause of action ac- 

crues for limitations purposes in medical 
malpractice—the discovery rule, see 6 
Wake Forest Intra. L. Rev. 532 (1970). 

For note discussing the 1971 act adding 
subsection (b) which adopted the “discovery 
rule” for determining when a cause of action 
accrues, see 7 Wake Forest L. Rev. 688 (1971). 

The purpose of a statute of limitations is 
to afford security against stale demands, 
not to deprive anyone of his just rights by 
lapse of time. Congleton v. City of 
Asheboro, 8 N.C. App. 571, 174 S.F.2d 870 
(1970). 

Statutes of limitations are inflexible and 
unyielding. They operate inexorably with- 
out reference to the merits of plaintiff's 

cause of action. They are statutes of repose, 
intended to require that litigation be initi- 
ated within the prescribed time or not at 
all. Congleton v. City of Asheboro, 8 N.C. 
App. 571, 174 $.E.2d 870 (1970). 

The court has no discretion when con- 
sidering whether a claim is barred by the 
statute of limitations. A judge may not, in 

1] 

his discretion, interfere with the vested 
rights of a party where pleadings are con- 
cerned. Congleton v. City of Asheboro, 8 

N.C. App. 571, 174 $.E.2d-870 (1970). 
This section did not affect litigation 

pending when it was ratified. Nationwide 

Mut. Ins. Co. v. Weeks-Allen Motor Co., 18 N.C. 
App. 689, 198 S.E.2d 88 (1973). 

Right of Defendant to Rely on Statute as 
a Defense.—The statute of limitations oper- 
ates to vest a defendant with the right to 
rely on the statute of limitations as a de- 
fense. Congleton v. City of Asheboro, 8 
DECVEA DD say eal a4d so. BeedsS 7 Gull acy. 
Burden of Proof on Plaintiff When Stat- 

ute Pleaded. — The statute of limitations 
having been pleaded, the burden is on the 
plaintiff to show that his cause of action 
against the defendant accrued within three 

years prior to the institution of the suit. 
State v. Cessna Aircraft Corp., 9 N.C. App. 
Sora (Os. edes0G (1070) 

Cause of Action for Negligent Injury 

Ordinarily Accrues When Wrong Com- 
mitted.— 

In accord with original. See Ford Motor 

Credit Co. v. Minges, 473 F.2d 918 (4th 
Cir. 1973). 
A suit does not involve an “injury to the 

person or rights of another” until plaintiff 
is hurt. Stell v. Firestone Tire & Rubber 
Co., 306 F. Supp. 17 (W.D.N.C. 1969). 

Action for Injuries Resulting from Ac- 
cident Caused by Defective Tire—Where 
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plaintiff brought action for injuries suffered 
in an accident allegedly caused by failure 
of a tire, it was held that there was no 
“injury” and no basis for action and the 
statute did not begin to run until the wreck 
occurred. Stell v. Firestone Tire & Rubber 
Co., 306 F. Supp. 17 (W.D.N.C. 1969). See 
subsection (b) of this section, added by the 1971 
amendment. 

Action for Damages Caused by Negli- 
gent Manufacture, etc., of Heating and 

Cooling System.—A cause of action to re- 
cover damages for the destruction of plain- 

tiffs’ home by fire allegedly caused by the 
negligent manufacture and installation of 

a heating and cooling system in the home 
accrued and the statute of limitations be- 
gan to run on the day the delivery of the 

defective equipment was completed. Sellers 
v. Friedrich Refrigerators, Inc., 283 N.C. 

GENERAL STATUTES OF NORTH CAROLINA § 1-22 

79, 194 S.E.2d 817 (1973), wherein action 

was instituted before the effective date of 
subsection (b) of this section. 

Injury to Buyer of Defective Lawn 
Mower.—Where a buyer purchased a lawn 

mower allegedly defective in design as well 
as in manufacture, the statute of limitations 

commenced to run on the date of the sale 
of the lawn mower to the buyer, and not 

on the date on which his eye was injured. 

Green v. M.T.D. Prod., Inc., 449 F.2d 

757 (4th Cir. 1971), decided prior to the 
1971 amendment to this section. 

Quoted in Brewer Equip. Co., 17 
App. 489, 195 S.E.2d 54 (1973). 

Cited in Bradley v. Lewis Motors, Inc., 

toon Cy App. 685, 184 S.b.2d 397 (1971); 
Employers Commercial Union Co. of 
America v. Westinghouse Elec. Corp., 15 
N.C. App. 406, 190 S.F..2d 364 (1972). 

NC. 

§ 1-17. Disabilities.—A person entitled to commence an action, except 
for a penalty or forfeiture, or against a sheriff or other officer for an escape, who 
is at the time the cause of action accrued either— 

(1) Within the age of 18 years; or 
(2) Insane; or 
(3) Imprisoned on a criminal charge, or in execution under sentence for a 

criminal offense ; 
may bring his action within the times herein limited, after the disability is re- 
moved, except in an action for the recovery of real property, or to make an 
entry or defense founded on the title to real property, or to rents and services 
out of the same, when he must commence his action, or make his entry, within 
three years next after the removal of the disability, and at no time thereafter. 
(Ce Ge ss cee de 255. tl 409105 21890 Cc. 78° .Rev.s. 302° C. S$. 5.407: 
1971, c. 1231, s. 1.) 

Cross Reference.— As to effect of lower- 
ing age of majority from 21 to 18 upon ap- 
plicability of statute of limitations tolled 
for infancy, see § 48A-3. 

Editor’s Note.— 
The 1971 amendment substituted ‘18” for 

“twenty-one” in subdivision (1). 

For article “Transferring North Carolina 

Real Estate Part I: How the Present Sys- 
tem Functions,’ see 49 N.C.L. Rev. 413 

(1971). 

Cited in Hanes Dye & Finishing Co. v. 
Caisson Corp., 309 F. Supp. 237 (M.D.N.C. 
1970); Brantley v. Dunstan, 10 N.C. App. 

706, 179 S.E.2d 878 (1971). 

§ 1-21. Defendant out of State: when action begun or judgment 
enforced. 

Editor’s Note.— 
For note on choice of law rules in North 

Carolina, see 48 N.C.L. Rev. 243 (1970). 

Cited in Miller v. Perry, 456 F.2d 63 (4th 
Cir. 1972); 

§ 1-22. Death before limitation expires; action by or against execu- 
tor. 

I. GENERAL CONSIDERATION. 
This section makes a distinction between 

claims in favor of a decedent’s estate and 
claims against a decedent’s estate. The 
former must be brought within one year 
of death, while the latter, within one year 
of letters testamentary or administration. 

12 

Ingram v. Garner, 16 N.C. App. 147, 191 
S.E.2d 390 (1972). 

The reason for this distinction is that the 
time during which there was no adminis- 
tration upon the estate ot the claimant 

should be counted because the law does 
not encourage remissness in those entitled 



§ 1-26 

to administration. Ingram v. Garner, 16 

N.C. App. 147, 191 S.E.2d 390 (1972). 
Applicability in Wrongful Death Actions. 

— This section is of no avail to a plaintiff in a 
wrongful death action where she does not 
qualify and file suit within that time limit. 
Johnson v. Wachovia Bank & Trust Co., 22 N.C. 

App. 8, 205 S.E.2d 353 (1974). 

II. DEATH OF CREDITOR. 

Construction upon Section.— 

In accord with 2nd paragraph in original. 
See Ingram v. Garner, 16 N.C. App. 147, 
191 S.E.2d 390 (1972). 

III. DEATH OF THE DEBTOR. 

This section is an enabling, not a dis- 
abling, statute; if at the time of the death 

of the debtor the claim is not barred, action 
may be brought within one year after the 

grant of letters to the personal representa- 

tive in those cases which, in regular course, 

but for the interposition of this section, the 

claim would become barred in less time 
than one year from such grant. Ingram v. 

1974 CUMULATIVE SUPPLEMENT § 1-36 

Garner, 16 N.C. App. 147, 191 S.E.2d 390 
(1972). 

This section was not intended to be a 
restriction on the statute of limitations so 

that a claim should become barred by the 

lapse of a year from the grant of letters, 

where, in regular course, but for this sec- 

tion, it would not be barred until a later 

date. Ingram v. Garner, 16 N.C. App. 147, 
191 S.E.2d 390 (1972). 

In counting the time of the statute of 
limitations, where the debtor is deceased, 

the time from his death until the appoint- 
ment of the personal representative is not 

included, provided that the estate is ad- 
ministered within 10 years after the death. 

Ingram v. Garner, 16 N.C. App. 147, 191 

Seke2dea90 (1972). 

A county’s general claim against the 

estate of a recipient of old age assistance 

to recover for such assistance is governed 

by this section. Mecklenburg County v. 

Lee, 2187 N.C. App. 2397 396 jo: Eoed)) 814 
(1973). 

§ 1-26. New promise must be in writing. 
II. ACKNOWLEDGMENT OR NEW 

PROMISE. 

Statute Not Tolled Absent Writing.— 
The running of the statute of limitations 

is not tolled by the promise of defendant 

to pay, where there is neither allegation 

nor evidence of any writing required by 

this section to repel the bar of the statute 

of limitations in an action on a contract. 
Lattimore iv. Powell; 5. N.G. App. 522, 
190 S.F..2d 288 (1972). 

Action Based on Failure of Equipment to 
Conform to Original Warranty.—The stat- 
ute providing that a new promise must be 

in writing and signed by the party to be 

charged in order to start the running of the 

statute of limitations, is inapplicable where 
the plaintiff's action was based upon the 

failure of the equipment to conform with 
the original warranty and not upon anv 

new promise by the’ seller. Styron v. 

Loman-Garrett Supply Co., 6 N.C. App. 
602 191 oO. .2d' 11) (1969); 

§ 1-30. Applicable to actions by State. 
Statutes of Limitations Are Not Appli- Gill, State Treasurer, 42 N.C.A.G. 49 

cable against the State in Escheats.—See (1972). 
opinion of Attorney General to Mr. Edwin 

ARTICLE 4. 

Limitations, Real Property. 

§ 1-36. Title presumed out of State. 
This section makes it unnecessary to 

prove the sovereign has parted with its 
title when not a party to the action. King 
v. Lee, 9 N.C. App. 369, 176 S.E.2d 394 
(1970). 
When Title Out of State Presumed.—In 

a condemnation proceeding, where the 
question of ownership was essentially an 
action between individual litigants, and the 
State, although a party for purposes of 
condemnation, claimed title only by virtue 
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of the condemnation and not otherwise, the 
presumption is that title is out of the State. 
State v. Johnson, 278 N.C. 126, 179 S.E.2d 
Sr OeL): 

No Presumption in Favor of One Party 

or the Other.— 
In accord with original. See Campbell 

vo Mayberry. 12) .:-CeAposit69, 183.5:5.2d 
867 (1971). 

Cited in Lachmann v. Baumann, 22 N.C. 
App. 160, 205 S.E.2d 805 (1974). 
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§ 1-38. Seven years’ possession under color of title. — (a) When a 
person or those under whom he claims is and has been in possession of any 
real property, under known and visible lines and boundaries and under color 
of title, for seven years, no entry shall be made or action sustained against 
such possessor by a person having any right or title to the same, except 
during the seven years next after his right or title has descended or ac- 
crued, who in default of suing within that time shall be excluded from 
any claim thereafter made; and such possession, so held, is a perpetual 
bar against all persons not under disability: Provided, that commissioner’s 
deeds in judicial sales and trustee’s deeds under foreclosure shall also con- 
stitute color of title. 

Ch) il fs 
(1) The marking of boundaries on the property by distinctive markings on 

trees or by the implacement of visible metal or concrete boundary 
markers in the boundary lines surrounding the property, such markings 
to be visible to a height of 18 inches above the ground, and 

(2) The recording of a map prepared from an actual survey by a surveyor 
registered under the laws of North Carolina, in the book of maps in 
the office of the register of deeds in the county where the real property 
is located, with a certificate attached to said map by which the surveyor 
certifies that the boundaries as shown by the map are those described 
in the deed or other title instrument or proceeding from which the 
survey was made, the surveyor’s certificate reciting the book and page 
or file number of the deed, other title instrument or proceeding from 
which the survey was made, 

then the listing and paying of taxes on the real property marked and for which a 
survey and map have been certified and recorded as provided in subdivisions (1) 
and (2) above shall constitute prima facie evidence of possession of real property 
under known and visible lines and boundaries; provided, that certificates in ac- 
cordance with the foregoing may be affixed to maps presently recorded and thus 
comply with this statute. 

(c) Maps recorded prior to October 1, 1973 shall qualify as if they had heen 
certified as herein provided if said maps can be proven to conform to the boundary 
lines on the ground and to conform to instruments of record conveying the land 
which is the subject matter of the map, to the person whose name is indicated on 
said recorded map as the owner thereof. Maps recorded after October 1. 1973 shall 
comply with the provisions for a certificate as hereinbefore set forth. (C. C. P., s. 
20: Codessai4 it Revitssoo2 -Gas., Su4I28  10Gsres ll GA melo 7as oe 250") 

I. GENERAL NOTE ON ADVERSE There must be known and_ visible 
POSSESSION. boundaries, etc.— 

IA ® General Coneideration® A party claiming under adverse posses- 
RditaceeN ote sion must show possession under known 
hearers Soars Saccuveeoemen and visible boundaries. Barringer v. Weath- 

ee is ; PE eA ee ee 
1973, designated the former provisions of ington, 11 N.C. App. 618, 182 S.E.2d 23 
this section as subsection (a) and added (1971). 

subsections (b) and (c). Color of title, etc.— ; 

For article ‘Transferring North Carolina Where a will is defectively probated, 

Real Estate Part I: How the Present Sys- but the defect in the probate is not so 
tem Functions,” see 49 N.C.L. Rev. 413 Obvious that it mignt mislead a man of 
(1971). ordinary capacity, it is color of title for 

Definition.— the land disposed of therein. Watson v. 

In accord with Ist paragraph in original. Chilton, 14 N.C. App. 7, 187 S.E.2d 482 
See Price v. Tomrich Corp., 275 N.C. 385, (1972). 
167 S.E.2d 766 (1969); Wilson County Bd. Effect of Holding Portion of Land, etc.— 
of Educ. v. Lamm, 276 N.C. 487, 173 S.E.2d When one enters upon a tract of land and 
281 (1970); Barringer v. Weathington, 11 asserts his ownership of the whole under an 
N.C. App. 618, 182 S.E.2d 239 (1971). instrument which constitutes color of title, 
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the law will extend his occupation of a por- 
tion thereof to the outer bounds of his 
deed—provided no part of the premises is 
held adversely by,another. His exclusive 
possession, if continued uninterruptedly for 
seven years, will ripen title to all the land 
embraced within the deed. Price v. Tomrich 
Cornigerat NGG. 38511 O72 sired 1 66> (1969): 
Where the title deeds of two rival claim- 

ants lap, etc.— 
In accord with 1st paragraph in original. 

See Price v. Tomrich Corp., 275 N.C. 3835, 
167 S.E.2d 766 (1969). 
When a portion of a boundary of a junior 

grant laps on a superior title to mature a 
title under the junior grant, there must be 
shown adverse and exclusive possession of 
the lappage, or the law will presume pos- 
session to be in the true owner as to all 
that portion of the lappage not actually 

occupied by the junior claimant. Price v. 
Tomrichw Corp.) 2750 N:G. 1385; 9167) 'S.b.2d 
766 (1969). 
When a junior grant incorporates a por- 

tion of a senior grant it is not necessary for 
the junior grantee claiming title by seven 
years’ adverse possession under color to 
show that the boundaries of the lappage 
were visible on the ground, although the 
claimant must establish the required ad- 
verse possession within those lines. Price v. 
Tomrich) Corp 75a N.C. 3855 167) S.nied 
766 (1969). 

Claim under Void Devise Is Not Ad- 
verse.— Where one enters into possession 

of lands claiming as a devisee under a will, 
and the devise is void, he does not claim 

adversely but rather permissively or mis- 
takenly. Watson v. Chilton, 14 N.C. App. 
7, 187 S.E.2d 482 1972). 

B. Character of Possession. 

Possession Must Be Actual, etc.— 

In order for adverse possession to ripen 

title in the possessor, the possession must 

be actual, open, hostile, exclusive and con- 

tinuous. Campbell v. Mayberry, 12 N.C. 
App. 469, 183 S.E.2d 867 (1971). 

In an action to quiet title to realty, a 

plaintiff may acquire title to the disputed 
property by adverse possession only if the 
jury is satisfied that the acts of ownership 
described by the witnesses constitute open, 

notorious and adverse possession, Camp- 
bell v. Mayberry, 12 N.C. App. 469, 183 
S.esdarsas (1071); 
The possession of one tenant in com- 

mon, etc.— 
The possession of one tenant in common 

is presumed to be the possession of all 
tenants. Watson v. Chilton, 14 N.C. App. 
7,187 S.E.2d 482 (1972). 
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Possession by Parent against Child.—In 
order that a possession by a parent against 
a child, or vice versa, may become adverse, 
the owner must have had some clear, 

definite, and unequivocal notice of the ad- 
verse claimant’s intention to assert an 

exclusive ownership in himself. Watson v. 
Chilton wide CmeApperie ter Lote on wane 
(1972). 

Continuity and Duration.— 
To claim adverse possession, there must 

be a continuous possession of public notori- 
ety. Occasional entries upon the land will 

not serve, for they may either be not ob- 
served, or if observed, may not be con- 
sidered as the assertion of rights. Price v. 
Tomrich, Corparle (ban. Gemoso, 107 soik.ed 
766 (1969). 
Adverse possession is denoted by the 

exercise of acts of dominion over the land 
in making the ordinary use and taking the 
ordinary profits of which it is susceptible, — 
such acts to be so repeated as to show that 

they are done in the character of owner, 
ana not merely as an occasional trespasser. 
Price v. Tomrich Corp., 275 N.C. 385, 167 
S.E..2d 766 (1969). 

Cutting Timber or Pulpwood. — When 
cutting timber or pulpwood is relied upon 
to show adverse possession it must be kept 

up with such frequency and regularity as to 

give notice to the public that the party cut- 
ting or having it cut is claiming the land as 
his*own. Price vy. lomrch Corp.) 275 .N: GC. 

385, 167 S.E.2d 766 (1969). 
Giving permission to hunt, like the pay- 

ment of taxes, is evidence of an adverse 

claim, but is not possession. Price v. Tom- 
rich Gorp. veto NG CS 3857167. 12d 2766 

(1969). 

II. NOTE TO SECTION 1-38. 

Color of Title Defined.— 
Color of title is generally defined as a 

written instrument which purports to con- 
vey the land described therein but fails to 

do so because of a want of title in the 

grantor or some defect in the mode of 

conveyance. Price v. Tomrich Corp., 275 
N.C. 885, 167 S.E.2d 766 (1969); Hensley v. 
Ramsey, 283 N.C. 714, 199 S.E.2d 1 (1973). 

Color of title is that which gives the 
semblance or appearance of title, but is not title 
in fact — that which, on its face, professes to 
pass title, but fails to do so because of a want of 

title in the person from whom it comes or the 
employment of an _ ineffective means of 
conveyance. Hensley v. Ramsey, 283 N.C. 714, 
199 S.E.2d 1 (1978). 

If an instrument actually passes the title, it 
is clear that it is not color of title. The term 
implies that a valid title has not passed. 
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Hensley v. Ramsey, 283 N.C. 714, 199 S.E.2d 1 
(1973). 
A deed is color of title, but color of title 

is not sufficient to make a prima facie case 
of title. King v. Lee, 9 N.C. App. 369, 176 
S.E.2d 394 (1970). 

The color of title must be strengthened 
by possession, which must be open, notori- 
ous, and adverse for a period of seven 

years. King v. Lee, 9 N.C. App. 369, 176 
S.E.2d 394 (1970). 

Nothing Must Be Left to Conjecture. — 
In proving title by continuous, open and 
adverse possession of land under color of 
title for seven years, nothing must be left 
to conjecture. Price v. Tomrich Corp., 275 
NC. 385, 167 5.L2d" 766) (1969). 

Sufficiency of Paper to Constitute Color 
—Valid Deed.— 

A valid deed—a muniment of title—may 
also serve as color of title. Price v. Tomrich 
Corp., 275 N.C. 385, 167 S.E.2d 766 (1969); 
Hensley v. Ramsey, 283 N.C. 714, 199 S.E.2d 1 
(1973). 

Same — Deed Describing Contiguous 
Land Not Owned by Vender.—When the 
description in a deed embraces not only 

land owned by the grantor but also contigu- 
ous land which he does not own, the instru- 
ment conveys the property to which grantor 
had title and constitutes color of title to 
that portion which he does not own. Price 
v. Tomrich Corp., 275 N.C. 385, 167 S.E.2d 
766 (1969). 

Character of Possession, etc.— 

Regardless of whether his claim is under 

GENERAL STATUTES OF NORTH CAROLINA § 1-40 

color of title for seven years or under claim 
of right, without color of title. for 20 years, 
the claimant must show his possession to 

have been actual, open, visible, notorious, 
continuous and hostile to the true owner’s 
title and to all persons for the full statu- 
tory period. Watson v. Chilton, 14 N.C. 

App. 7, 187 S.E.2d 482 (1972). 

Possession of Vendee of Part of Tract 
Does Not Inure to Benefit of Vendor. — 
Where the purchase is of part of a tract of 
land, the vendee’s possession will not inure 
to the benefit of the vendor as to the re- 
mainder of the tract for the purpose of 
showing possession of the tract by the 
vendor. Price v. Tomrich Corp., 275 N.C. 
385, 167 S.E.2d 766 (1969). 

Landowner with Good Title Cannot Ignore 

Duly Recorded Easement. — When it is shown 

that the landowner has a good title based on a 
connected chain of title to a common source, 
such landowner will not be permitted to ignore 
a duly recorded easement granted by his 
predecessors in title by the fiction of treating 
his valid deed merely as color of title and 
thereby defeat an outstanding valid easement 
by adverse possession for a period of seven 
years. Hensley v. Ramsey, 283 N.C. 714, 199 

S.E.2d 1 (1973). 

Applied in Lachmann v. Baumann, 22 N.C. 
App. 160, 205 S.E.2d 805 (1974). 

Cited in McRorie v. Shinn, 11 N.C. App. 
roc le eo d err 4961971 |e 

§ 1-39. Seizing within twenty years necessary. 

Same—Section Construed with § 1-42.— 
This section and § 1-42 are to be con- 

strued together. Campbell v. Mayberry, 12 
N.C. App. 469, 183 S.E.2d 867 (1971). 

Deed as Evidence of Possession. — The 
offer of a deed dated in 1935, together with 

evidence identifying the land described 

therein, constituted prima facie evidence of 
plaintiff's possession of the described lands 
within the time required by law to main- 

tain an action for the recovery or pos- 
session of real property. Woodard v. 
Marshall, 14 N.C. App. 67, 187 S.E.2d 430 
(1972). 

Stipulation that Plaintiff Possessed 

Premises Does Not Concede that Plaintiff 
Has Good Title—A defendant may stipu- 

late that a plaintiff is entitled to prosecute 
his action to recover realty because he has 

been possessed of the premises in question 

within 20 years before the commencement 
of the action without conceding that the 

plaintiff has good title to the property or 

is presently entitled to possession. Camp- 
bell v. Mayberry, 12 N.C. App. 469, 183 

5. F.2d) 867 ((1971): 
Cited in McRorie v. Shinn, 11 N.C. App. 

475, 181 S.E.2d 773 (1971); Barringer v. 
Weathington, 11 N.C. App. 618, 182 S.E.2d 

239 (1971). 

§ 1-40. Twenty years adverse possession. 

Editor’s Note.— 
For article on recent developments in 

North Carolina law of eminent domain, see 
48 N.C.L. Rev. 767 (1970). For article 
“Transferring North Carolina Real Estate 
Part I: How the Present System Func- 
tions,” see 49 N.C.L. Rev. 413 (1971). 

Character of Possession.— In order for 
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adverse possession to ripen title in the 
possessor, the possession must be actual, 

open, hostile, exclusive and continuous. 

Campbell v. Mayberry, 12 N.C. App. 469, 
183 S.E.2d 867 (1971). 

In an action to quiet title to realty, a 

plaintiff may acquire title to the disputed 
property by adverse possession only if the 
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jury is satisfied that the acts of ownership 

described by the witnesses constitute open, 

notorious and adverse possession. Campbell 

v. Mayberry, 12 N.C. App. 469, 183 S.F.2d 
867 (1971). 
Entry into Possession with Permission of 

Owner.—If a person enters into possession 
of a piece of land with the permission of the 
owner, such possession would not be ad- 

verse unless and until the plaintiff dis- 
claimed such arrangement and made the 
owner aware of such disclaimer or dis- 
claimed the arrangement in such manner as 

to put the owner on notice that the person 

was no longer using the land by permission 
but was claiming it as absolute owner. Wil- 
son County Bd. of Educ. v. Lamm, 276 

MiG aR 21S eS. 2a ae G9 70): 
Purchase of Adverse Claim.—A party is 

not bound to admit, and does not neces- 

sarily admit, title in another because he 

1974 cumuLaTivE SiS ment Spie42,2 

prefers to get rid of that other’s claim by 
purchasing it. He has a right to quiet his 
possession and protect himself from litiga- 
tion in any lawful mode that appears to him 

most advantageous or desirable. To hold 

otherwise would compel him to litigate ad- 
verse claims, or, by buying one, forego any 
right to claim the benefit of the statute of 
limitations as to all others. The acts and 
declarations of the possessor may, doubt- 
less, be given in evidence with a view of 
showing the character of his claim, but 
whether the possession is adverse or not is 
a question for the jury to determine upon 

all the evidence. Wilson County Bd. of 
Pod ticae vert leaininig 270 @Ny Ce 4S 00173 5-beed 
281 (1970). 

Cited in Hoyle v. City of Charlotte, 276 
IN Gee 12 2oed 11920)" Vic lworie! 

plinty ilawN-Gy Apo, 475, 181 ws. 2de773 
CLO 71s 

1-42. Possession follows legal title; severance of surface and sub- 
surface rights. 

Editor’s Note.— 
For article “Transferring North Carolina 

Real Estate Part I: How the Present Sys- 
tem Functicns,’ see 49 N.C.L. Rev. 413 
(1971). 

Deed as Evidence of Possession. — The 
offer of a deed dated in 1935, together with 

evidence identifying the land described 
therein, constituted prima facie evidence of 
plaintiff’s possession of the described lands 

within the time required by law to main- 

tain an action for the recovery or posses- 
sion of real property. Woodard v. Mar- 
Salvi 40 oN Coe AND MBO aI Nii os ieced. 14380 
(1972). 
Construed with § 1-39.— 
This section and § 1-39 are to be con- 

strued together. Campbell v. Mayberry, 
12. ADD. 469,-18300. ©. 2d'8671(1971); 

This section, when construed with § 1-39, 

simply means that proof of a connected 
chain of title to real estate for a period 

of 30 years by a party seeking possession 

thereof is prima facie evidence that such 

party has been in possession of the real 
estate within 20 years next preceding the 

institution of the action, as required by § 
1-39, and thus has standing to maintain his 

action. It does not mean that a party may 

meet the burden of proving title simply by 
basing his claim on an instrument recorded 
at least 30 years before the institution of 

his action. That burden must still be met. 

Campbell v. Mayberry, 12 N.C. App. 469, 

183-9) b.2d'867°(1971). 
Burden and Sufficiency of Proof.— 

When both parties claim title to land, 

and each seeks an adjudication that he is 
the owner and entitled to possession of the 
disputed property, each has the burden of 

establishing his title. Campbell v. May- 

berry, 12 °NeG. “App. 469. 183° S.E 2d “867 
(Lo al)s 

§ 1-42.1. Certain ancient mineral claims extinguished. 
Editor’s Note.— 
For article “Transferring North Carolina 

Real Estate Part I: How the Present Sys- 

tem Functions,” see 49 N.C.L. Rev. +413 

(1971). 

§ 1-42.2. Certain additional ancient mineral claims extinguished; 
oil, gas and mineral interests to be recorded and listed for taxation.— 

(a) Where it appears on the public records that the fee simple title to any oil, gas 
or mineral interests in an area of land has been severed or separated from the 
surface fee simple ownership of such land and such interest is not in actual course 
of being mined, drilled, worked or operated, or in the adverse possession of another, 
or that the record titleholder of any such oil, gas or mineral interests has not 
listed the same for ad valorem tax purposes in the county in which the same is 
located for a period of 10 years prior to January 1, 1971, any person, having the 
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legal capacity to own land in this State, who has on September 1, 1971 an un- 
broken chain of title of record to such surface estate of such area of land for at 
least 50 years and provided such surface estate is not in the adverse possession 
of another, shall be deemed to have a marketable title to such surface estate as 
provided in the succeeding subsections of this section, subject to such interests 
and defects as are inherent in the provisions and limitations contained in the muni- 
ments of which such chain of record title is formed. 

(b) Such marketable title shall be held by such person and shall be taken by 
his successors in interest free and clear of any and all such fee simple oil, gas or 
mineral interests in such area of land founded upon any reservation or exception 
contained in an instrument conveying the surface estate in fee simple which was 
executed or recorded at least 50 but not more than 56 years prior to September 1, 
1971, and such oil, gas or mineral interests are hereby declared to be null and 
void and of no effect whatever at law or in equity: Provided, however, that any 
such fee simple oil, gas or mineral interest may be preserved and kept effective 
by recording within two years after September 1, 1971, a notice in writing duly 
sworn to and subscribed before an official authorized to take probate by G.S. 47-1, 
which sets forth the nature of such oil, gas or mineral interest and gives the book 
and page where recorded. Such notice shall be probated as required for registra- 
tion of instruments by G.S. 47-14 and recorded in the office of the register of 
deeds of the county wherein such area of land, or any part thereof lies, and in the 
book therein kept or provided under the terms of G.S. 1-42 for the purpose of 
recording certain severances of surface and subsurface land rights, and shall state 
the name and address of the claimant and, if known, the name of the surface 
owner and also contain either such a description of the area of land involved as to 
make said property readily located thereby or due incorporation by reference of 
the recorded instrument containing the reservation or exception of such oil, gas 
or mineral interest. Such notice may be made and recorded by the claimant or by 
any other person acting on behalf of any claimant who is either under a disability, 
unable to assert a claim on his own behalf, or one of a class but whose identity 
cannot be established or is uncertain at the time of filing such notice of claim for 
record. 

(c) This section shall be construed to effect the legislative purpose of facilitating 
land title transactions by extinguishing certain ancient oil, gas or mineral claims 
unless preserved by recording as herein provided. The oil, gas or mineral claims 
hereby extinguished shall include those of persons whether within or without the 
State, and whether natural or corporate, but shall exclude governmental claims, 
State or federal, and all such claims by reason of unexpired oil, gas or mineral 
releases. 

(d) Within two years from November 1, 1971, all oil, gas or mineral interests 
in lands severed or separated from the surface fee simple ownership must be listed 
for ad valorem taxes and notice of such interest must be filed in writing in the 
manner provided by G.S. 1-42.2(b) and recorded in the local registry in the book 
provided by G.S. 1-42, to be effective against the surface fee simple owner or 
creditors, purchasers, heirs or assigns of such owner. Subsurface oil, gas and 
mineral interests shall be assessed for ad valorem taxes as real property and such 
taxes shall be collected and foreclosed in the manner authorized by Chapter 105 
of the General Statutes of North Carolina. The board of county commissioners 
shall publish a notice of this subsection in a newspaper published in the county 
or having general circulation in the county once a week for four consecutive weeks 
prior to November 1, 1971. 

The provisions of this subsection shall apply to the following counties: Rowan, 
Anson, Buncombe, Catawba, Davidson, Durham, Franklin, Guilford, Haywood, 
Hoke, Iredell, Jackson, Madison, Montgomery, Moore, Person, Richmond, Robe- 
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son, Scotland, Swain, Transylvania, Union, Wake, Warren and Yancey. (1971, c. 
Loops yc B95)) 

Editor’s Note.—Session Laws 1971, c. The 1971 amendment, effective Sept. 1, 
235, s. 2, makes the act effective Sept. 1, 1971, added subsection (d). 

1971. 

§ 1-42.3. Additional ancient mineral claims extinguished in certain 
counties; oil, gas and mineral interests to be recorded and listed for 
taxation in such counties. — (a) Where it appears on the public records that 
the fee simple title to any oil, gas or mineral interests in an area of land has 
been severed or separated from the surface fee simple ownership of such land 
and such interest is not in actual course of being mined, drilled, worked or 
operated, or in the adverse possession of another, or that the record titleholder 
of any such oil, gas or mineral interests has not listed the same for ad valorem 
tax purposes in the county in which the same is located for a period of 10 years 
prior to January 1, 1974, any person having the legal capacity to own land in 
this State, who has on September 1, 1974, an unbroken chain of title of record 
to such surface estate of such area of land for at least 50 years and provided 
such surface estate is not in the adverse possession of another, shall be deemed 
to have a marketable title to such surface estate as provided in the succeeding 
subsections of this section, subject to such interests and defects as are inherent 
in the provisions and limitations contained in the muniments of which such chain 
of record title is formed. 

(b) Such marketable title shall be held by such person and shall be taken by 
his successors in interest free and clear of any and all such fee simple oil, gas 
or mineral interest in such area of land founded upon any reservation or 
exception contained in an instrument conveying the surface estate in fee simple 
which was executed or recorded at least 50 years or more prior to September 
1, 1974, and such oil, gas or mineral interests are hereby declared to be null ard 
void and of no effect whatever at law or in equity: Provided, however, that any 
such fee simple oil, gas or mineral interest may be preserved and kept effective 
by recording within two years after September 1, 1974, a notice in writing duly 
sworn to and subscribed before an official authorized to take probate by G.S. 
47-1, which sets forth the nature of such oil, gas or mineral interest and gives 
the book and page where recorded. Such notice shall be probated as required 
for registration of instruments by G.S. 47-14 and recorded in the office of the 
register of deeds of the county wherein such area of land, or any part thereof 
lies, and in the book therein kept or provided under the terms of G.S. 1-42 for 
the purpose of recording certain severances of surface and subsurface land 
rights, and shall state the name and address of the claimant and, if known, the 
name of the surface owner and also contain either such a description of the area 
of land involved as to make said property readily located thereby or due 
incorporation by reference of the recorded instrument containing the 
reservation or exception of such oil, gas or mineral interest. Such notice may 
be made and recorded by the claimant or by any other person acting on behalf 
of any claimant who is either under a disability, unable to assert a claim on his 
own behalf, or one of a class but whose identity cannot be established or is 
uncertain at the time of filing such notice of claim for record. . 

(c) This section shall be construed to effect the legislative purpose of 
facilitating land title transactions by extinguishing certain ancient oil, gas or 
mineral claims unless preserved by recording as herein provided. The oil, gas 
or mineral claims hereby extinguished shall include those of persons whether 
within or without the State, and whether natural or corporate, but shall exclude 
governmental claims, State or federal, and all such claims by reason of 
unexpired oil, gas or mineral releases. 

(d) Within two years from November 1, 1974, all oil, gas or mineral interest 
in lands severed or separated from the surface fee simple ownership must be 
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listed for ad valorem taxes and notice of such interest must be filed in writing 
in the manner provided by G.S. 1-42.3(b) and recorded in the local registry in the 
book provided ‘a G.S. 1-42, to be effective against the surface fee simple owner 
or creditors, purchasers, heirs or assigns of such owner. Subsurface oil, gas and 
mineral interest shall be assessed for ad valorem taxes as real property and such 
taxes shall be collected and foreclosed in the manner authorized by Chapter 105 
of the General Statutes of North Carolina. The board of county commissioners 
shall publish a notice of this subsection in a newspaper published in the county 
or having general circulation in the county once a week for four consecutive 
weeks prior to November 1, 1974. 

The provisions of this subsection shall apply to the following counties: 
Alleghany, Avery, Burke, Caldwell, Cherokee, Clay, Cleveland, Gaston, Gates, 
Graham, Halifax, Henderson, Macon, McDowell, Mitchell, Polk, Randolph, 
Stanly, Surry, Watauga, and Wilkes. (19738, c. 1435.) 

§ 1-45. No title by possession of public ways. 
Acquisition of Right Superior to Others 

Except State Not Prevented.—While this 
section prevents a person from acquiring 
an exclusive right to land, it does not pre- 
vent a person from acquiring a right 
superior to that of all other persons save 
the State. Saddle Club, Inc. v. Gibson, 9 
N.C. App. 565, 176 S.E.2d 846 (1970). 
A stipulation that certain land is within 

a right-of-way of the Highway Department 
indicates only that the State has a superior 

right, if it chooses to exercise it, to the 
land. Saddle Club, Inc. v. Gibson, 9 N.C. 
App. 565, 176 S.E.2d 846 (1970). 

Does Not Preclude Person from Acquir- 
ing Lawful Possession.—The rights of the 
State do not preclude a person from acquir- 
ing actual, lawful possession, if the evidence 
is sufficient to support a finding of fact to 
that effect. Saddle Club, Inc. v. Gibson, 9 
N.C. App. 565. 176 S.E.2d 846 (1970). 

ARTICLE 5. 

Limitations, Other than Real Property. 

§ 1-46. Periods prescribed. 
The purpose of a statute of limitations is 

to afford security against stale demands, 
not to deprive anyone of his just rights by 
lapse of time. Congleton v. City of Ashe- 
boro, 48) N.C. App 57th, | 0740S: 2d1 870 
(1970). 

Statutes of limitations are inflexible and 
unyielding. They operate inexorably with- 
out reference to the merits of plaintiff’s 
cause of action. They are statutes of repose, 
intended to require that litigation be initi- 
ated within the prescribed time or not at all. 
Congleton v. City of Asheboro, 8 N.C. 
App tS 7117445: 2d. 87001970): 
The court has no discretion when con- 

§ 1-47. Ten years. 
I. IN GENERAL. 

Statutes of Limitation Characterized.— 
Statutes of limitation may be characterized 
as a right not to be sued beyond the time 
limited. Rose v. Vulcan Materials Co., 282 
N.C. 643, 194 S.E.2d 521 (1973). 

IV. SUBDIVISION (2) SEALED 
INSTRUMENTS. 

Effect of Assignment of Right Not to 
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sidering whether a claim is barred by the 
statute of limitations. A judge may not, in 
his discretion, interfere with the vested 
rights of a party where pleadings are con- 
cerned. Congleton v. City of Asheboro, 8 
N.C. App. 571, 174 S.E.2d 870 (1970). 

Right of Defendant to Rely on Statute as 
a Defense.—The statute of limitations oper- 
ates to vest a defendant with the right to 
rely on the statute of limitations as a de- 
fense. Congleton v. City of Asheboro, 8 
N.C. App. 571, 174 S.E.2d 870 (1970). 

Cited in Hager v. Brewer Equip. Co., 
{7 N.C. App. 489, 195 S.E.2d 54 (1973). 

Be Sued after 10 Years.—Where the as- 
signor had a right not to be sued after 10 
vears from the accrual of a cause of action 
under the sealed contract it entered into 

with plaintiff, by assigning this contract, 

the assignor could not confer upon defen- 

dant assignee a greater immunity to suit 
than the assignor itself possessed. Rose v. 
Vulcan Materials Co., 282 N.C. 643, 194 

S.E.2d 521 (1973). 
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When defendant impliedly assumed its 
assignor’s contractual obligations under the 

general assignment of a contract under 
seal, it exposed itself for ten years to suit 

§ 1-50. Six years. 
I. IN GENERAL. 

Subdivision (5) Not Applicable Where 
Property Not Part of Realty.—In an action 

by an insurer for damages for defendant’s 

alleged breach of warranty and negligent 
failure to repair properly a furnace trans- 

former, where the transformer was not 

part of the realty at any time defendant 
was repairing it, but the insured severed 
and removed it from its plant, and sent it 

to defendant’s plant by railroad flatcar for 
repair, subdivision (5) clearly was not ap- 

plicable. Employers Commercial Union Co. 
of America v. Westinghouse Elec. Corp., 

15 N.C. App. 406, 190 S.F..2d 364 (1972). 
Or to Homeowners in Actual Possession 

and Control of Premises.—Subdivision (5) 
does not apply to homeowners in actual 
possession and control of the premises. 

Sellers v. Friedrich Refrigerators, Inc., 283 

NA 179, 19485. edesigu(io73): 
The legislature intended, in subdivision 

(5) of this section, to benefit only those 

persons who were not in possession and 
control of the real property at the time the 
defective or unsafe condition of such im- 
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on the sealed contract. Rose v. Vulcan 

Materials Co., 282 N.C. 643, 194 S.E.2d 521 
(1973). 

provement constituted the proximate cause 

of the injury or damage for which the ac- 

tion is brought. Sellers v. Friedrich Re- 
frigerators, Inc., 283 N.C. 79, 194 S.E.2d 

Sigel 9732 

The rationale of excluding owners in 
possession and control is understandable. 
The owner in possession and control is in 

the best position in the exercise of dili- 
gence to acquire accurate and _ precise 

knowledge of any defective improvement 

to his real property. Sellers v. Friedrich 

Refrigerators, Inc., 283 N.C. 79, 194 $.E.2d 

817 (1973). 
Action by Owners in Possession Is Gov- 

erned by § 1-52(5).—An action by owners 
in possession of real property against 

manufacturer and contractor for negligent 
manufacture and installation of heating 

and cooling equipment on the real property 

is governed by § 1-52(5), the three-year 

statute of iimitations, rather than by sub- 

division (5) of this section. Sellers v. 
Friedrich Refrigerators, Inc., 283 N.C. 79, 
194, 9.E..2d.8179 (1973); 

§ 1-52. Three years.—Within three years an action— 

(1) Upon a contract, obligation or liability arising out of a contract, express 
or implied, except those mentioned in the preceding sections. 

(2) Upon a liability created by statute, other than a penalty or forfeiture, 
unless some other time is mentioned in the statute creating it. 

(3) For trespass upon real property. When the trespass is a continuing one, 
the action shall be commenced within three years from the original 
trespass, and not thereafter. 

(4) For taking, detaining, converting or injuring any goods or chattels, in- 
cluding action for their specific recovery. 

(5) For criminal conversation, or for any other injury to the person or 
rights of another, not arising on contract and not hereafter enumerated. 

(6) Against the sureties of any executor, administrator, collector or guardian 
on the official bond of their principal; within three years after the 
breach thereof complained of. 

(7) Against bail; within three years after judgment against the principal ; 
but bail may discharge himself by a surrender of the principal, at any 
time before final judgment against the bail. 

(8) For fees due to a clerk, sheriff or other officer, by the judgment of a 
court ; within three years from the rendition of the judgment, or the 
issuing of the last execution thereon. 

(9) For relief on the ground of fraud or mistake; the cause of action shall 
not be deemed to have accrued until the discovery by the aggrieved 
party of the facts constituting the fraud or mistake. 
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(10) For the recovery of real property sold for the nonpayment of taxes, 
within three years after the execution of the sheriff’s deed. 

(11) For the recovery of any amount under and by virtue of the provisions 
of the Fair Labor Standards Act of 1938 and amendments thereto, 
said act being an act of Congress. 

(12) Upon a claim for loss covered by an insurance policy which is subject 
to the three-year limitation contained in lines 158 through 161 of the 
Standard Fire Insurance Policy for North Carolina, G.S. 58-176(c). 
(GAGE smo4 ne GOdens el Do sao) co2 18,269 791895, c 165; 1899, 
Cols ay ele Lcmasoa se DOL eReVs.§S;.095.2919135¢.°147. ‘5s. 4. GC. ’S.., 
s. 441; 1945, c. 785; 1971, c. 939, s. 1.) 

V-A. Subdivision (5)—Injury to Person or Rights of Another. 

I. IN GENERAL. 

Editor’s Note.— 
The 1971 amendment, effective Jan. 1, 

1972, added subdivision (12). 
For note on when a cause of action ac- 

crues for limitations purposes in medical 
malpractice—the discovery rule, see 6 Wake 
Forest) Intrae7iss tReverss2n 101970) et bor 
article “Transferring North Carolina Real 
Estate Part I: How the Present System 
Functions,” see 49 N.C.L. Rev. 413 (1971). 
The purpose of a statute of limitations is 

to afford security against stale demands, 
not to deprive anyone of his just rights by 
lapse of time. Congleton v. City of Ashe- 
Doro; SN, Cet Ap pol 1 it 4s. Bodie 870 
(1970). 

Statutes of Limitations Characterized.— 
Statutes of limitation may be characterized 
as a right not to be sued beyond the time 

limited. Rose v. Vulcan Materials Co., 282 

N.C. 643, 194 S.E.2d 521 (1973). 

Statutes of limitations are inflexible and 
unyielding. They operate inexorably with- 
out reference to the merits of plaintift’s 
cause of action. Congleton v. City of Ashe- 
DOrO S/N. GGA pigs tee 1g 49S eds e700 
(1970); Wheeless v. St. Paul Fire & Marine 
Ins. Co., 11 N.C. App. 348, 181 S.E.2d 144 
(1971); Plott v. Wachovia Bank & Trust Co., 12 
N.C. App. 694, 184 S.E.2d 384 (1971). 

Statutes of limitations are statutes of re- 
pose, intended to require that litigation be 
initiated within the prescribed time or not 

at all. Congleton v. City of Asheboro, 8 
N.CeApp? 571, 17400. E.2d 870 (1970); 

Burden of Proving Section.— 
The statute of limitations having been 

pleaded, the burden is on the plaintiff to 
show that his cause of action against the 

defendant accrued within three years prior 

to the institution of the suit. State v. Cessna 
Aircraft Corp., 9 N.C. App. 557, 176 S.E.2d 
796 (1970). 
When Cause of Action Accrues.— 
The period of the statute of limitations 

begins to run when the plaintiff’s right to 
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Maintain an action for the wrong alleged 
accrues. The cause of action accrues when 
the wrong is complete, even though the 
injured party did not then know the wrong 

had been committed. Wilson v. Crab Or- 
enardeWeviCome276.N:Giel198. 1710S. bed 
873 (1970). 

Insofar as the time of the accrual of the 
cause of action for the commencement of 
the running of the statute of limitations is 
concerned, there is no difference between a 
cause of action for negligent damage to 
property, and a cause of action for negli- 
gent injury to person. Land v. Neill 
Pontiac, Inc., 6 N.C. App. 197, 169 S.E.2d 
537 (1969). 

The cause of action accrued, and the 

statute of limitations began running with 
respect to plaintiff's claim under the 
uninsured motorist provisions of the insur- 
ance policy issued by defendant, at the 
time damages were sustained, and not, as 
the plaintiff contended, when demand for 

payment under the policy was made and 
refused by defendant. Wheeless v. St. Paul 
Fire & Marine Ins. Co., 11 N.C. App. 348, 
181 S.E.2d 144 (1971). 

The claim accrues at the time of the 
invasion of the right, and nominal damages, 
at least, flow from such invasion. Brantley 
¥y» Dunstan, 10°N:C; App. 706; 179. S.E.2d 
878 (1971). 

In an action to recover damages from 

defendant attorneys-at-law, for failing prop- 
erly to file a cause of action on behalf of the 
plaintiff, the claim accrued at the time of 
the filing of the defective summons. 
Brantley v. Dunstan, 10 N.C. App. 706, 179 
S.E.2d 878 (1971). 

Generally, a cause of action accrues to an 
injured party so as to start the running of 
the statute of limitations when he is at 
liberty to sue, being at that time under no 
disability. Jamestown Mut. Ins. Co. v. 
Nationwide Mut. Ins. Co., 277 N.C. 216, 
176 S.E.2d 751 (1970); Wheeless v. St. 
Paul Fire & Marine Ins. Co., 11 N.C. App. 
348, 181 S.E.2d 144 (1971). 
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When the statute, etc.— 

In accord with original. See Jamestown 
Mut. Ins. Co. v. Nationwide Mut. Ins. Co., 
277 N.C. 216, 176 S.E.2d 751 (1970); Whee- 
less v. St. Paul Fire & Marine Ins. Co., 11 
N.C. App. 348, 181 S.E.2d 144 (1971). 

Once the statute of limitations begins to 
run against an action, it continues to run. 
Sheppard v. Barrus Constr. Co., 11 N.C. 
ADD, 358, 181°S.E.2d 1801971). 

Right of Defendant to Rely on Statute as 
a Defense.—The statute of limitations oper- 
ates to vest a defendant with the right to 
rely on the statute of limitations as a de- 
fense. Congleton v. City of Asheboro, 8 
N.C. App. 571, 174 S.E.2d 870 (1970). 
The court has no discretion when con- 

sidering whether a claim is barred by the 
statute of limitations. A judge may not, in 
his discretion, interfere with the vested 
rights of a party where pleadings are con- 
cerned. Congleton v. City of Asheboro, 8 
Nike ADD Orie 1747 5: bh 2d 8c0rl 1970). 

Question of Law and Fact.— 
Ordinarily, the bar of the statute of limi- 

tations is a mixed question of law and 

fact, but where the bar is properly pleaded 
and all the facts with reference thereto 
are admitted, the question of limitations 
becomes a matter of law. Yancey v. 
Watkins, 17 NiC App. 515919505) H.2d789 
(1973). 
Orceration of Statute Not Interrupted by 

Unavailability of Information. — The un- 
availability of information concerning a 
fact which must be proved in order for a 
plaintiff to recover does not interrupt or 

delay the operation of the statute of limita- 
tions. Wheeless v. St. Paul Fire & Marine 
isis; Co:, 110N:.C.cApp,. 3487/1810: bed 1144 
(1971). 
The fact that a person, in good faith, 

pursued another remedy, which turned out 

to be unavailable, does not extend the time 

allowed by the statute for the institution of 
another action. Wilson v. Crab Orchard 
Dey, sone ber Gi 198, 1915 E20. -873 
(1970). 

Mere Assertion Is Insufficient Plea of 
Statute.—The mere assertion, without any 

allegation of facts to support it, that the 
plaintiff's cause of action is barred by the 
statute has repeatedly been held insufficient 
to constitute the plea in bar. Wilson vy. 
Crab Orchard Dev. Co., 276 N.C. 198, 171 
S.E.2d 873 (1970). 

If the plaintiff’s claim is barred by the 
running of the statute of limitations, defen- 
dant is entitled to judgment as a matter of 

law and summary judgment, under § 1A-1, 
Rule 56, is appropriate. Brantley v. Dunstan, 10 
N.C. App. 706, 179 S.E.2d 878 (1971). 
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A judgment on the pleadings in favor of 
a defendant on defendant’s plea in bar of 
the statute of limitations is proper when all 
the facts necessary to establish said plea 
are alleged or admitted in plaintiff's plead- 
ings. Land v. Neill Pontiac, Inc., 6 N.C. 
App. 197, 169 S.E.2d 537 (1969). 

Application Where Plaintiff Alleges 
Negligence and Breach of Warranty.— 

Where the theories upon which plaintiff 
seeks to recover damages are negligent 

failure to repair and breach of warranty of 

material and workmanship in the repair 
contract, the period prescribed for the 
commencement of this action, whether re- 

garded as arising out of contract or of 

tort, is three years. Employers Commercial 

Union Co. of America v. Westinghouse 
Elec, Corp, 15 N.C; App, 406, 190 S.E.2d 
364 (1972). 

In an action by an insurer for damages 
because of defendant’s alleged breach of 

warranty and negligent failure to repair 

properly a furnace transformer for the in- 

sured, the statute of limitations began to 

run at the time of completion and delivery 
of the repaired transformer to the insured, 

and not at a later time when the insured 

received it and had an opportunity to in- 
spect it. Employers Commercial Union Co. 
of America v. Westinghouse Elec. Corp.., 
15 N.C. App. 406, 190 S.E.2d 364 (1972). 

The statute of limitations for claims for 
injury or damage from a defective product 

begins to run from the date of the sale and 

delivery of the product, not the date of the 
ultimate failure of the product or the in- 

jury. Employers Commercial Union Co. 
of America v. Westinghouse Elec. Corp., 

15 N.C. App. 406, 190 S.E.2d 364 (1972). 

Relation Back of Amended Complaint.— 

Where the original pleadings clearly gave 

notice of the transactions, occurrences, or 

series of transactions or occurrences, to 

be proved pursuant to the amended plead- 
ings, and the essential details of the al- 
leged events were alleged in substantially 

the same fashion in both the original and 
the amended complaints, the original 
pleadings placed defendants on notice of 

the events involved and the amended com- 

plaint related back for purposes of the 
statute of limitations. Clary v. Nivens, 12 
N.C. App. 690, 184 S.E.2d 374 (1971). 

Applied in Wall v. Flack, 15 N.C. App. 

At, pl eco at Clots) hords Motor 
Credit Co. v. Minges, 473 F.2d 918 (4th 

Cir. 1973); Little v. Rose, 21 N.C. App. 596, 205 
S.E.2d 150 (1974). 

Quoted in Hoyle v. City of Charlotte, 276 
N.C. 292, 172 S.E.2d 1 (1970). 
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Cited in Estridge v. Crab Orchard Dev. 
Co., 5 N.C. App. 604, 169 S.E.2d 53 (1969); 
Tippett v. Liggett & Myers Tobacco Co., 
316 F. Supp. 292 (M.D.N.C. 1970); Henry 

v. Henry, 18 N.C. App. 60, 196 S.E.2d 33 
(1973); Webb v. Nolan, 361 F. Supp. 418 
(M.D.N.C. 1972), aff'd, 484 F.2d 1049 (4th Cir. 
1973). 

II. SUBDIVISION (1)—CONTRACTS. 

Warranty That Subject Matter of Sale 
Is Sound.—Where there is a warranty that 
the subiect matter of a sale is sound at the 
date of sale, then the statute of limitations 
begins to run at the date of the warranty 
and not thereafter. Styron v. Loman- 
Garrett Supply Co., 6 N.C. App. 675, 171 
S.E.2d 41 (1969). 
Where a warranty that the subject matter 

of a sale is sound has been construed as a 
contract by the vendor that if the vendee 
shall suffer damages resulting from a pro- 
spective as well as a present condition, it 
has been held that the statute of limitations 

runs from the date on which the vendee 
discovered or should have discovered the 
breach of warranty; in other cases it has 
been held that the statute begins to run only 
after the lapse of a reasonable time within 
which both the vendor and the vendee had 
an opportunity to discover, by test, whether 
or not there has been a breach of the war- 
ranty. In the latter case, it has been said 
that where the vendor and the vendee, as 

contemplated by them when the contract 
was entered into, were engaged for some 
time after the date of the warranty in mak- 

ing tests to determine whether or not there 
had been a breach of the warranty, this 
time was a criterion as to the time required 
for that purpose. Styron v. Loman-Garrett 
SupplyiGo* GaNniG App. 675.4 Wiss. F201 
(1969). 

A cause of action for breach of express 
and implied warranties accrued, not when 

the crop of soybeans was harvested in 
September, 1967, but at the time defendant 
sold the soybean seeds to plaintiffs in 

March, 1967. Hall v. Gurley Milling Co., 
S170 ReSupp, 120th DN. 1972), 
Breach of Agreement or Tortious Inva- 

sion of Right. — Where there is either a 
breach of an agreement or a tortious inva- 
sion of a right for which the party ag- 

“grieved is entitled to recover even nominal 

damages, the statute of limitations im- 

mediately begins to run against the party 
aggrieved, unless he is under one of the 
disabilities specified in § 1-17. Brantley v. 
Dunstan, 10 N.C. App. 706, 179 S.E.2d 878 
(1971). 

Failure of Complaint to Allege Subse- 
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quent Breach.—Whether the claim sounds 
in contract or in tort makes no difference in 

regard to the outcome where the complaint, 
if it in fact sounds in contract, fails to allege 
any subsequent breach of the contract that 

would begin anew the running of the stat- 
ute of limitations. Brantley v. Dunstan, 10 
N.C. App. 706, 179 S.E.2d 878 (1971). 

It is unimportant that the actual or the 
substantial damage does not occur until 
later if the whole injury results from the 
original tortious act. Brantley v. Dunstan, 
10 N.C. App. 706, 179 S.E.2d 878 (1971). 
Or That Consequences Are Not Dis- 

covered or Discoverable When Cause of 
Action Accrues.—It is unimportant that the 
harmful consequences of the breach of 
duty or of contract were not discovered or 
discoverable at the time the cause of action 
accrued. Brantley v. Dunstan, 10 N.C. App. 
FOG 817 9. tecd Sis (1971). 

Indemnity Arising from Primary-Secon- 
dary Liability.— Since indemnity arising 
from primary-secondary liability is a quasi- 

contractual right, it 1s subject to the three- 

year statute of limitations under subdivision 

(1). Ingram v. Garner, 16 N.C. App. 147, 
193.5, F.2d-390 (1972), 

Where one person’s liability for a tort 

or breach of warranty committed by an- 

other is secondary, the statute of limitations 

does not start running against his right to 

indemnity from the party primarily liable 
until he has paid damages to the injured 
party. Hager v. Brewer Equip. Co., 17 
N.C. App. 489, 195 S.E.2d 54 (1973). 

The right to sue for indemnity for dam- 
ages resulting from the negligence, mis- 

feasance or malfeasance of another does 
not accrue until legal payment has been 

made. Hager v. Brewer Fquip. Co., 17 
N.C. App. 489, 195 S.E.2d 54 (1973). 

Accrual of Action for Compensation Absent 
Arrangement as to Time for Compensation. 

— Where recovery of compensation for services 
rendered is sought upon implied contract or 
quantum meruit, and the arrangement is for 
indefinite and continuous service, without any 
definite arrangement as to time for 
compensation, and payment may be required 
toties quoties, the implied promise is to pay for 
services as they are rendered, and payment 
may be required whenever any are rendered; 
and thus the statute is silently and steadily 
excluding so much as are beyond the prescribed 
limitation. Hicks v. Hicks, 18 N.C. App. 347, 185 
S.E.2d 430 (1971). 

When compensation is to be provided in 
the will of the recipient, the cause of action 
accrues when he dies, etc.— 

Where recovery of compensation for ser- 



§ 1-52 

vices rendered is sought upon implied 

contract or quantum meruit, and where it 

is agreed that compensation is to be pro- 
vided in the will of recipient, the cause of 
action accrues when the recipient dies 
without having made the agreed testa- 
mentary provision. Hicks v. Hicks, 13 N.C. 
App. 347, 185 S.E.2d 430 (1971). 

Or When Contract Is Abandoned.— 
Where recovery of compensation for ser- 

vices rendered is sought upon implied 

contract or quantum meruit, and it was 

agreed that services were to be rendered 

during the life of recipient and compensa- 
tion was to be provided in the will of 
recipient, and the contract has been aban- 

doned, the cause of action accrues at the 
time of abandonment of the contract. Hicks 
v. Hicks, 13 N.C. App. 347, 185 S.E.2d 430 
(1971). 

Action under Uninsured Motor Vehicle 
Policy. — Action against an insurer, brought 

under the uninsured motorist insurance 
endorsement to an _ automobile liability 
insurance policy to recover damages for a death 
caused by the wrongful act of an uninsured 
motorist, is subject to the two-year statute of 
limitations prescribed for the commencement 
of the tort action for wrongful death by § 
1-53(4), and not the three-year limitation 
prescribed for actions on _ contract by 
subdivision (1) of this section. Brown v. 
Lumbermens Mut. Cas. Co., 285 N.C. 313, 204 
S.E.2d 829 (1974). 

Applied in Calloway v. Ford Motor Co., 
281 N.C. 496, 189 S.E.2d 484 (1972). 

III. SUBDIVISION (2)—LIABILITY 
CREATED BY STATUTE. 

Creditor’s Action for Relief under § 23-1. 
—The three-year statute of limitation ap- 
plies to a creditor’s action for relief under § 

eee Wilson wv Crab ‘Orchard’ Dev. Co; "5 

N.C. App. 600, 169 S.E.2d 50 (1969), aff'd, 
othe C1086 17105. bed 873 1970). 

IV. SUBDIVISION (3)—TRESPASS 
UPON REALTY. 

Proceeding to Recover Furniture from 

Home of Mother.—In a claim and delivery 

proceeding instituted by plaintiff in 1971 
to recover furniture from the home of his 

mother, who died in 1960, the trial judge 
made no finding of fact as to when plain- 

tiff’'s cause of action accrued, and in the 

absence of such a finding of fact there was 

no basis on which to conclude as a matter 

of law that plaintiff's cause of action had 

been barred by the three-year statute of 
limitation. Hodges v. Johnson, 18 N.C. 
App. 40, 195 S.E.2d 579 (1973). 
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V. SUBDIVISION (4)—GOODS OR 
CHATTELS. 

Cited in Hodges v. Johnson, 22 N.C. App. 308, 

206 S.E.2d 318 (1974). 

V-A. SUBDIVISION (5)—INJURY TO 
PERSON OR RIGHTS OF 

ANOTHER. 

Statute Applicable in Action for Personal 
Injuries.—The three-year statute of limita- 
tions applied in an action for personal 

injuries allegedly received by the plaintiff 

as the result of negligence on the part of 
the defendant. Sheppard v. Barrus Constr. 

COnmeLIaWN Cen ADD) 500nIOL ep) hen eis0 
C1901). 

When Statute Begins to Run.—The stat- 
ute of limitations by its terms begins to 
run after the action has “accrued.” A suit 
does not involve an “injury to the person 

or rights of another” until the plaintiff is 
hurt. Where plaintiff was injured in an ac- 
cident allegedly caused by failure of a tire, 
there was no “injury” and no basis for ac- 

tion until the wreck occurred. Stell v. Fire- 
stone Tire & Rubber Co., 306 F. Supp. 17 
(W.D.N.C. 1969). 

The three-year statute of limitations 
began to run against a minor plaintiff’s 

claim when a next friend was appointed for 
the special purpose of instituting an action 
on the claim. Sheppard v. Barrus Constr. 
Co., 11 N.C. App. 358, 181 S.E.2d 130 
(1971). 

Claim for Injury Arising from Use of 
Product.— A claim for relief against an 

automobile manufacturer for damages al- 
legedly resulting from a defect in the steer- 

ing mechanism of plaintiff's automobile 
accrued on the date plaintiff purchased the 
automobile and was barred by the three- 

year statute of limitations, the action hav- 
ing been commenced prior to the effective 
date of § 1-15(b). Bradley v. Lewis Motors, 
Irtcw eee N.Cy eA pp 685.2 1945.5, edi aoF 

(1971). 
A cause of action against a chair manu- 

facturer for an injury arising out of the 

use of the chair in a restaurant was held 
to accrue when the chair was sold to the 
restaurant owner and not when the injury 
occurred. Jarrell v. Samsonite Corp., 12 

N.C. App. 673, 184 S.E.2d 376 (1971). But 

see § 1-15(b). 
A plaintiff, who instituted a _ personal 

injury action for the negligent manufacture 
or design of a lawn mower more than three 

years from the date of its purchase, but 
within three years from the date of his 

injury, was barred by the three-year stat- 
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ute of limitations. Green v. M.T.D. Prods., 
Incy 338. FeSSuppy? 92) (MzDN; Ge 1970); 
affid) £495. F 2d 7577 (ath City 1971): 

Action for Negligent Manufacture, etc., 
of Heating and Cooling Equipment.—An 
action by owners in possession of real 
property against manufacture and contrac- 
tor for negligent manufacture and installa- 
tion of heating and cooling equipment on 
the real property is governed by subdivision 
(5) of this section, the three-year statute 
of limitations, rather than by § 1-50(5), 
the six-year statute. Sellers v. Friedrich 
Refrigerators, Inc., 283 N. C. 79, 194 
S.E.2d 817 (1973). 
Amended Complaint.—\Where the pend- 

ing action in which an amended complaint 
was filed had been instituted prior to the 
expiration of three years from the date of 
the alleged events, and the amended com- 

plaint related back to the date of the 
original pleading, the plaintiff’s action for 
malicious prosecution was not barred by 
the statute of limitations. Clary v. Nivens, 
12 N.C. App. 690, 184 S.E.2d 374 (1971). 

Applied in Calloway v. Ford Motor Co., 
281 N.C. 496, 189 S.E.2d 484 (1972). 

IX. SUBDIVISION (9)—FRAUD OR 
MISTAKE. 

Scope of Words, etc.— 
It will be noted from the language, 

“relief on the ground of fraud,” that sub- 
division (9) has and was intended to have 

broader meaning than the ordinary com- 
mon-law actions for fraud and deceit, and 

clearly applies to any and all actions legal 
or equitable where fraud is the basis or an 

§ 1-53. Two years. 
II. SUBDIVISION (2)—PENALTY 

FOR USURY. 

Editor’s Note. — For comment on usury 

law in North Carolina, see 47 N.C.L. Rev. 
761 (1969). 

Cited in Hodge v. First Atl. Corp., 10 
N.C. App. 632; 179 S.E.2d 855 (1971). 

IV. SUBDIVISION (4)—DEATH BY 
WRONGFUL ACT. 

Two-Year Period Is Not Condition 
Precedent. — The two-year period now 
prescribed for the commencement of a 
wrongful death action is not a condition 
precedent annexed to the cause of action as was 
the one-year limitation specified in § 28-173 
prior to its amendment in 1951. It is a statute of 
limitations. Brown v. Lumbermens Mut. Cas. 
Co., 285 N.C. 313, 204 S.E.2d 829 (1974). 
The commencement of a wrongful death 

action by a foreign administrator will not 
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essential element of the action. Cooper v. 
Floyd, 9 N.C: App. 645, 177 S.E.2d 442 
(1970). 

Subdivision (9) applies to all actions 
where fraud is the basis or an essential ele- 
ment. Cooper v. Floyd, 9 N.C. App. 645, 
177 S.E.2d 442 (1970). 

And fraud is the gist of forgery. Cooper 
v. Floyd, 9 N.C. App. 645, 177 S.E.2d 442 
(1970). . 

Claims Grounded on Alleged Forgery.--- 
The same reasons that induced enactment 
of a statute of limitations for relief on the 
grounds of fraud under subdivision (9) are 
equally relevant to claims grounded on al- 
leged forgery. Cooper v. Floyd, 9 N.C. 
App. 645, 177 S.E.2d 442 (1970). 

When Statute Begins to Run.— 
In accord with 2nd paragraph in original. See 

Calhoun v. Calhoun, 18 N.C. App. 429, 197 
S.E.2d 83 (1973). 

In accord with 3rd paragraph in original. 
See Wilson v. Crab Orchard Dev. Co., 276 
NLOSTUS) Trl eed 873°(1970). 
An action to set aside a deed on the 

grounds of forgery is an action for relief 
on the grounds of fraud. Cooper v. Floyd, 
ON Ce App. 0407140 osl2d 442° (1970): 

Is Barred after Three Years from Date of 

Knowledge of Forgery.—And such an ac- 
tion 1s barred after three years from the 
date of knowledge of the forgery of sub- 

division (9). Cooper’v. Floyd, 9 N.C. App. 

645, 177 S..2d 142 (1970). 
Cited in Creasman v. First Fed. Sav. & 

Loan Ass'n, 279 N.C. 361, 183 S.E.2d 115 
(1971). 

operate to bar the running of this section, 

such action being a nullity and subject to 

dismissal. Merchants Distrib., Inc. v. 
Hutchinson 165N. Ce Anp 655.91 93eo7beed 
436 (1972); Johnson v. Wachovia Kank & Trust 
Co., 22 N.C. App. 8, 205 S.E.2d 353 (1974). 

Action Brought by Party Who Has Not 
Been Appcinted Personal Representative. 
—A party who has not been appointed as 
administratrix and has not offered herself 

for qualification may not, upon a false 
allegation that she has qualified as admin- 
istratrix, commence an action for wrongful 

death and, following the expiration of the 
statute of limitations, validate that action 

by a subsequent appointment as adminis- 
tratrix. Reid v. Smith, 5 N.C. App. 646, 169 
S.E.2d 14 (1969). 
Where a widow institutes an action, as 

administratrix, for damages for the wrong- 
ful death of her husband, under the mis- 
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taken belief that she has been duly ap- 
pointed and has qualified as such, and 
thereafter discovers her error and amends 
her petition so as to show that she was ap- 
pointed administratrix after the expiration 

of the statute of limitation applicable to 
such action, the amended petition will 

relate back to the date of the filing of the 
petition, and the action will be deemed 

commenced within the time limited by stat- 
ute. Reid v. Smith, 5 N.C. App. 646, 169 

S.E.2d 14 (1969). pepe 
Widow’s belated _ qualification as 

administratrix does not relate back to the 
date of the filing of the suit when no attempt 
was previously made to qualify as 
administrator in North Carolina. Johnson v. 
Wachovia Bank & Trust Co., 22 N.C. App. 8, 
205 S.E.2d 353 (1974). 

Action under Uninsured Motor Vehicle 

1974 CUMULATIVE SUPPLEMENT § 1-55 

Policy. Action against an insurer, brought 

under the uninsured motorist insurance 
endorsement to an _ automobile _ liability 
insurance policy to recover damages for a death 
caused by the wrongful act of an uninsured 
motorist, is subject to the two-year statute of 
limitations prescribed for the commencement 
of the tort action for wrongful death, and not 

the three-year limitation prescribed for actions 
on contract. Brown v. Lumbermens Mut. Cas. 
Co., 285 N.C. 318, 204 S.E.2d 829 (1974). 

Applied in Simmons y. Wilder, 6 N.C. 
App. 179, 169 S.E.2d 480 (1969); Groce v. 
Read @ ince aous ele me ouppe eloss 
(W.D.N.C. 1969). 

Stated in Long v. Coble, 11 N.C. App. 
ee RO ae Pera ey Gs begat g 

Cited in Bowen v. Constructors Equip. 
Rental’ Co.2s3avN.C. 395, 196 S,F.2d 789 
(3973). 

§ 1-54. One year.—Within one year an action or proceeding— 

U7 eDcalcd Dye sesclOligisAisml Ul eCmoOlMss oe in) On Presson Code! ss, 
PSG sloooe GSO sewer swoO7ee Ce oes 443 1933) 665295215 1951, 
Coos tse 2 al Ole ces DOU SC LO es ot ele bee O30 Ms 2r) 

Editor’s Note.— 
Session Waws 1971, ¢. 12, added ‘to this 

section a new subdivision (7), reading as 
follows: 

lie toned claim or loss covereu pyran 
insurance policy which is subject to the 12- 
month limitation contained in lines 158 

through 161 of the Standard Fire Insur- 

aicerlOlicy On sori Calolina. (oo. s- 
176(c).” 

Session Laws 1971, c. 12, was repealed, 
effective Jan. 1, 1972, by Session Laws 1971, 

Gr 089.5, 82 eles > L-52, Subdivisione(1] 2): 

and see the note to § 58-176. 

As subdivisions (1) to (6) were not 

changed by the 1971 acts, they are not set 
out. 

Relation Back of Supplementary Plead- 
ings.—There can be no relation back of 
supplementary pleadings where at the 
time the suits were instituted no actionable 
damages existed, nor did the claims alleged 

become actionable within the time provided 

by statute for the instituting of suits in 

§ 1-55. Six months. 
Editor’s Note.— 
The cases under this section in the bound 

volume were decided prior to passage of 

Session Laws 1969. c. 1001, ss. 1, 2, which 

21 

slander actions. Williams v. Rutherford 
Freight Lines, 10 N.C. App. 384, 179 S.B.2d 
LO oGl Olay 

The case law is not clearly developed on 

the extent to which a supplemental com- 

plaint will be held to relate back for stat- 
ute of limitations purposes. Williams v. 
Rutherford (Freight Lines, 10 N.C. App. 

BS EST TOS Sot ctlvol OF U1 Gu bys 

Subdivision (3)—Action for Slander. — 
In a slander action, the claims did not be- 

come actionable within the time provided 
by statute for the institution of suits in 
slander actions, because the statute of limi- 

tations began to operate when the alleged 

false statements were made, and the first 

possible element of special damage occurred 
after -the “statute had’ run. Williams v. 
Rutherford Freight Lines, 10 N.C. App. 

Ohiwel Oo. ole (19071 
Applied in Clary v. Nivens, 12 N.C. App. 

G90 Lad Soe oes eULOT caer riddyer sy: 

Cook's United Dept. Store, 17 N.C. App. 
peed Sit 2d 258 (1973): 

deleted an action for slander from this sec- 

tion and inserted such action in subdivision 

(3) of § 1-54. 
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ARTICLE 5A. 

Limitations, Actions Not Otherunse Limited. 

§ 1-56. All other actions, ten years. 

I. IN GENERAL. 

When Statute Begins Running.— 
In the absence of a demand and refusal, 

the statute of limitations in an action to im- 
pose a constructive trust upon an adminis- 
trator does not begin to run until the ad- 

ministrator completes and closes the admin- 

istration. Moore v. Bryson, 11 N.C. App. 
149,180, Sik. 2d 43701971): 

Right of Action for Legacies and Dis- 
tributive Shares or for Accounting.—‘The 

right of action for legacies and distributive 
shares, or to have an accounting with an 

executor and a settlement, accrues two 

years from his qualification.” Moore v. 

Bryson, 11 N.C. App. 149, 180 S.E.2d 437 
(1971) quoting, Pierce v. Faison, 183 N.C. 
Witt 10 t.1s. a7 (1922): 

Cited in Hoyle v. City of Charlotte, 276 
N.C. 292, 172 S.E.2d 1 (1970); In re Will of 
Soinksee eNaGe App. 1417, 173) 09. 6.2d. 73 
(1970). 

DARL noone El PAR TIES: 

ARTICLE 6. 

Parties. 

§ 1-69.1. Unincorporated associations; suit by or against. 
Cited in Goard v. Branscom, 15 N.C. 

Apps344189 9S. 200667901972): 

SUBCHAPTER IIIA. JURISDICTION. 

ARTICLE 6A. 

Jurisdiction. 

§ 1-75.1. Legislative intent. 
Section 1A-1, Rule 4(j) is tied closely 

to this Article, and the two are comple- 

mentary to one another. While this Article 
greatly liberalizes the grounds for juris- 

diction, the rules regarding service of 

process are tightened to insure as much 

§ 1-75.2. Definitions. 
Applied in Simms v. Mason’s Stores, Inc., 285 

N.C. 145, 203 S.E.2d 769 (1974). 

as possible that the defendant receives 
actual notice of the controversy. Edwards 

v.. Ldwards, 134N.G App: 166, '1S9e5:E.2d 
20 (1971). 

Cited in Hill v. Hill, 11 N.C. App. 1, 180 
S.E.2d 424 (1971). 

§ 1-75.3. Jurisdictional requirements for judgments against per- 
sons, status and things. 

Applied in xowdach v. Frontierland. 
Ine 347 Fogouppie2ss CW. DeNt Ce 1972) - 

Bowdach v. Frontierland, Inc., 347 F. 

Supp. 237 (W.D.N. 1972). 

§ 1-75.4. Personal jurisdiction, 
Editor’s Note.— 
For note on constitutionality of construc- 

tive service of process on missing defen- 
dants, see 48 N.C.L. Rev. 616 (1970). For 
article on modern statutory approaches to 
service of process outside the State, see 49 
N.C.L. Rev. 235 (1971). 

Quoted in Hill v. Hill, 11 N.C. App. 1, 
180 §.F.2d 424 (1971). 

grounds for generally. 
Purpose of Section. — Provisions of this 

section are a legislative attempt to assert in 
personam jurisdiction over nonresident 
defendants to the full extent permitted by the 
due process clause of the United States 
Constitution. First-Citizens Bank & Trust Co. v. 
McDaniel, 18 N.C. App. 644, 197 S.E.2d 556 
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(1973); Sparrow v. Goodman, 376 F. Supp. 1268 
(W.D.N.C. 1974). 

This section is a procedural law which 

does not affect substantive rights. Federal 

Ins. Corey.) Piper Aircraft Gorp.,) 3415'F. 
Supp. 855 (W.D.N.C. 1972). 

Accordingly, it can properly be applied 
retroactively. Federal Ins. Co. v. Piper 

Aircraft Corp., 341 F. Supp. 855 (W.D.N.C. 

1972). 

Liberal Construction. — It is clear both 
from the wording of this section and applicable 
case law that the provisions of this “long-arm” 
statute are to be liberally construed in favor of 
finding personal jurisdiction, consistent with 
due process limitations. Munchak Corp. v. Riko 
Enterprises, Inc., 368 F. Supp. 1366 (M.D.N.C. 
1973). 

To construe the terms as set forth in the 
provisos in subdivision (4) strictly so as to 
defeat in personam jurisdiction when such 
jurisdiction would _ be constitutionally 

permissible would conflict with the legislative 
and judicial mandate. Munchak Corp. v. Riko 
Enterprises, Inc., 368 F. Supp. 1366 (M.D.N.C. 
1973). 

Principal Subjected to ‘‘Long-Arm”’ 
Jurisdiction for Acts of Agents. — A principal 

may be subjected to “long-arm” jurisdiction on 
account of the acts of his agent within the 
course and scope of his authority since it is 
reasonable and just according to our traditional 
conception of fair play and substantial justice. 
Sparrow v. Goodman, 376 F. Supp. 1268 
(W.D.N.C. 1974). 

Principal Includes Individual Defendants. 

— Foreign corporations have been held subject 
to “long-arm jurisdiction” for acts of their 
agents under subdivision (4), and no reason 
appears to differentiate in this regard between 
the “defendant” mentioned in subdivision (4) 
and the “defendant” mentioned in subdivision 
(3). Sparrow v. Goodman, 376 F. Supp. 1268 
(W.D.N.C. 1974). 

It would be arbitrary to hold that principals 
are subject to “long-arm” jurisdiction if they 
are motorists, insurance companies, or foreign 
corporations, but not if they are individual 

governmental officials. Sparrow v. Goodman, 
376 F. Supp. 1268 (W.D.N.C. 1974). 

Test for Nonresidents Who Allegedly 

Abused High Governmental Powers. — For 

those who have allegedly abused high 
governmental powers, the test is whether they 
reasonably could have anticipated that their 
activity would have consequences in the forum 
state. Sparrow v. Goodman, 376 F. Supp. 1268 
(W.D.N.C. 1974). 

Cause of Action Need Not Be Related to 
Defendant’s Jtrisdictional Activities. — 
There is no requirement that the cause of 
action, pursuant to which the jurisdictional 
claim is raised, be related to the activities of the 
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defendant which gives rise to the in personam 
jurisdiction. Munchak Corp. ov. _ Riko 
Enterprises, Inc., 368 F. Supp. 1366 (M.D.N.C. 
1973). 
Minimum Contacts Standards Followed. — 

The North Carolina courts carefully follow the 
“minimum contacts” standards’ set in 
International Shoe Co. v. Washington, 326 U.S. 

310, 66 S. Ct. 154, 90 L. Ed. 95 (1945). Staley v. 
Homeland, Inc., 368 F. Supp. 1344 (E.D.N.C. 
1974). 

If a foreign company’s activity is regular, 
or systematic, or continuous, minimum 

contacts exist. Staley v. Homeland, Inc., 368 F. 
Supp. 1344 (E.D.N.C. 1974). 

Single Contract May Be _ Sufficient 

Minimal Contact. — A _ single contract 
executed in North Carolina or to be performed 
in North Carolina may be a sufficient minimal 
contact in this State upon which to base in 
personam jurisdiction, with respect to the 
parties so contracting. First-Citizens Bank & 
Trust Co. v. McDaniel, 18 N.C. App. 644, 197 
S.E.2d 556 (1973); Chadbourn, Inc. v. Katz, 21 
N.C. App. 284, 204 S.E.2d 201 (1974). 

If a contract is to be actually performed in 
North Carolina and has a_ substantial 
connection with this State, jurisdiction will lie. 
Staley v. Homeland, Inc., 368 F. Supp. 1344 
(E.D.N.C. 1974). 

Such as Promise to Pay Debt of Another. 

— Where the nonresident defendant promises 

to pay the debt of another, which debt is owed 
to North Carolina creditors, such promise is a 
contract to be performed in North Carolina and 
is sufficient minimal contact upon which this 
State may assert personal jurisdiction over the 
defendant. First-Citizens Bank & Trust Co. v. 
McDaniel, 18 N.C. App. 644, 197 S.E.2d 556 
(1973). 
And Contract for Sale of Real Property. — 

A contract for the sale of real property executed 
in North Carolina concerning real property in 

North Carolina was sufficient minimal contact 
in this case on which to base in personam 
jurisdiction. Chadbourn, Inc. v. Katz, 21 N.C. 
App. 284, 204 S.E.2d 201 (1974). 
Where foreign corporation obviously uses, 

benefits, or can easily use the laws of North 

Carolina, jurisdiction will lie. Staley  v. 
Homeland, Inc., 368 F. Supp. 1344 (E.D.N.C. 
1974). 
Where Only One, § Noncontractual, 

Contact. — If there is only one contact with 
North Carolina and such contact does not 
involve a contract to be performed here, there is 

no jurisdiction. Staley v. Homeland, Inc., 368 F. 
Supp. 1344 (E.D.N.C. 1974). 

If a foreign corporation has never had any 

interest in North Carolina or contacts here, 

even if it can reasonably be expected that its 
product will be used or consumed here, to grant 

jurisdiction for that reason would _ be 
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unconstitutional. Staley v. Homeland, Inc., 368 
F. Supp. 1344 (E.D.N.C. 1974). 

Activities of Nonresident Corporation 
Owning Basketball Team Included within 

Subdivision (4). — See Munchak Corp. v. Riko 
Enterprises, Inc., 368 F. Supp. 1866 (M.D.N.C. 

1973). 
Magazine advertisements are solicitations 

within the meaning of subdivision (4)a of 

this section. Federal Ins. Co. v. Piper Air- 
Eratt. COLpaecs ute OUDD ms oDmeU Weld 
1972). 
This section was intended to embrace 

‘intangible injuries.’’ Munchak Corp. v. Riko 
Enterprises, Inc., 368 F. Supp. 1866 (M.D.N.C. 
1973). 
Action for alienation of affections and for 

criminal conversation is an action ex delicto 
and involves “injury to person or property” 
within the contemplation of this section. 
Golding v. Taylor, 19 N.C. App. 245, 198 S.E.2d 
478 (1973). 

Burden. — The plaintiff has the burden of 
showing the jurisdictional elements of 
subdivision (4) to be met. Munchak Corp. v. 
Riko Enterprises, Inc., 368 F. Supp. 1366 

(M.D.N.C. 1973). 

§ 1-75.7. Personal jurisdiction 
summons. 

This section codifies the long-standing 
rule that a person making a voluntary ap- 
pearance is subject to the court’s jurisdic- 
tion irrespective of whether jurisdiction 
over his person has been acquired previ- 
ously in the manner prescribed by law. 

Spartan eLeasing pi nGiw brown, 140, C 
App. 383, 188 S.E.2d 574 (1972). 
This section has no counterpart in the 

federal practice. Simms v. Mason’s Stores, 

Inc., 285 N.C. 145, 203 S.E.2d 769 (1974). 
This section and § 1A-1, Rule 12 must be 

construed together since they are a part of the 
same enactment. Simms v. Mason’s Stores, 

Inc., 285 N.C. 145, 203 S.E.2d 769 (1974). 
Section 1A-1, Rule 12 Does Not Abolish 

Concept of General Appearance. — When § 

1A-1, Rule 12 and this section are construed 
together, it is apparent that § 1A-1, Rule 12 
does not abolish the concept of the voluntary or 
general appearance. Simms v. Mason’s Stores, 
Inc., 285 N.C. 145, 203 S.E.2d 769 (1974). 
Any Act Constituting General Appearance 

Obviates Necessity of Service. — In this 

section the legislature made the policy decision 
that any act which constitutes a general 
appearance obviates the necessity of service of 
summons. Simms v. Mason’s Stores, Inc., 285 
N.C. 145, 203 S.E.2d 769 (1974). 

Whether conduct which will dispense with 
the necessity of service of summons be 
denominated a general appearance, submission 
to the jurisdiction, or left unlabeled is 
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Contract Right Is ‘‘Asset or Thing of 
Value’’. — A contract right is a property right. 
A fortiori, it is an “asset or thing of value.” 
Munchak Corp. v. Riko Enterprises, Inc., 368 F. 
Supp. 1866 (M.D.N.C. 1973). 

Situs of Contract Right. — Where the 
holder of the contract right alleged is a North 
Carolina resident, the situs of the “asset or 
thing of value” is in this State. Munchak Corp. 
v. Riko Enterprises, Inc., 368 F. Supp. 1366 
(M.D.N.C. 1978). 

Applied in Bowdach vy. Frontierland, 

ipods le ipD.weoa. (We DUN Ge 1972): 
Bowdach v. Frontierland, Inc., 347 F. Supp. 

237 (W.D.N.C. 1972); McCoy Lumber 
Indus., Inc. v. Niedermever-Martin Co., 

s9OhPsoupp.612216(M.DIN.G. 1973). 

Cuotedumeiilewelititt) N.C. Anpees: 
180 S.E.2d 424 (1971). 

Cited in Spartan Leasing, Inc. v. Brown, 
149N Cy Apps 383, 188 S.E.2d 574 (1972); 
Finley v. Finley, 15 N.C. App. 681. 190 
S.E.2d 660 (1972); Sink v. Easter, 19 N.C. App. 
151, 198 S.E.2d 438 (1973); Spartan Leasing, Inc. 
v. Brown, 19 N.C. App. 295, 198 S.E.2d 583 
(1973). 

—- grounds for without service of 

immaterial; the effect of such conduct remains 
the same. Simms v. Mason’s Stores, Inc., 285 

N.C. 145, 203 S.E.2d 769 (1974). 

Waiver of Right to Object to Personal 
Jurisdiction.—The right to raise the objec- 
tion to personal jurisdiction is waived only 
by failing to assert it within the time pre- 
scribed by § 1A-1, Rule 12. Spartan Leas- 
ing, Inc. v. Brown, 14 N.C. App. 383, 188 
S.E.2d 574 (1972). 

This section does not purport to set forth 
the time in which an objection to personal 
jurisdiction must be made, or how the ob- 

jection is waived. Spartan Leasing, Inc. v. 
Brown, 14 N.C. App. 383, 188 S.E.2d 574 
(1972). 
Though he obtains an enlargement of 

time within which to file answer or other 
pleading and taking plaintiff's deposition, 

a defendant does not waive his defense of 
insufficiency of service of process. Williams 

v. Hartis, 18 N.C. App. 89, 195 S.E.2d 806 
(1973). 

A voluntary appearance whereby a defendant 
obtains an extention of time in which to plead is 
a general appearance which waives any defect 
in the jurisdiction of the court for want of valid 
summons or proper service thereof. Simms vy. 
Mason’s Stores, Inc., 285 N.C. 145, 203 S.E.2d 
769 (1974); Philpott v. Kerns, 285 N.C. 225, 203 
S.E.2d 778 (1974). 

After a defendant has submitted himself to 
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the jurisdiction of the court by conduct 
constituting a general appearance, he may not 
assert the defense that the court has no 
jurisdiction over his person either by motion or 
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answer under § 1A-1, Rule 12 (b). Simms v. 
Mason’s Stores, Inc., 285 N.C. 145, 203 S.E.2d 
769 (1974). 

§ 1-75.8. Jurisdiction in rem or quasi in rem—-grounds for gen- 
erally. 

Applied in Koob v. Koob, 283 N.C. 129, 

195 S.E.2d 552 (1973). 
Cited in Finley v. Finley, 15 N.C. App. 

681, 190 S.E.2d 660 (1972). 

§ 1-75.10. Proof of service of summons, defendant appearing in 
action.—\While the defendant appears in the action and challenges the service of 
the summons upon him, proof of the service of process shall be as follows: 

(4) Service by Registered Mail.—In the case of service by registered mail, by 
affidavit of the serving party showing the circumstances warranting the 
use of service by registered mail and averring : 

a. That a copy of the summons and complaint was deposited in the 
post office for mailing by registered mail, return receipt re- 
quested, 

b. That it was in fact received as evidenced by the attached registry 
receipt or other evidence satisfactory to the court of delivery to 
the addressee, and 

c. That the genuine receipt or other evidence of delivery is attached. 
(196/77 C2954 sse7 W060 Fr eno5, se 14-107 3¢c, (643.5 

Editor’s Note.— 
The 1973 amendment, effective Oct. 1, 

1973, added subdivision (4). 
As the rest of the section was not 

changed by the amendment, only the intro- 

ductory language and subdivision (4) are 
set out. 

For article on the legislative changes to 

the new rules of civil procedure, see 6 

Wake Forest Intra. L. Rev. 267 (1970). 

Applied in In re Phillips, 18 N.C. App. 

65, 196 S.E.2d 59 (1973); Sink v. Easter, 284 
N.C. 555, 202 S.E.2d 138 (1974). 

Cited in Edwards v. Edwards, 

App. 166, 185. 5.K.2d .20<(197 1). 
(pee Ge 

§ 1-75.11. Judgment against nonappearing defendant, proof of ju- 
risdiction. 

Valid Judgment against Nonappearing 
Defendant.—In order for a valid judgment 
to be entered in an action against a non- 
appearing defendant, there must be com- 
pliance with the provisions of § 1A-1, Rule 
55, as well as this section. Hill v. Hill, 11 
N.C App. 1, 180° S/E.2d 424 (1971): 

Personal jurisdiction over a nonappear- 
ing defendant for the purpose of the entry 
of a judgment by default is not presumed 
by the service of summons and an unveri- 

fied complaint but must be proven and ap- 
pear of record as required by this section. 
Hill v. Hill, 11 N.C. App. 1, 180 S.E.2d 424 

(1971). 
Proof of service of summons is only part 

of the proof necessary to establish grounds 
for personal jurisdiction before entering the 
judgment. Hill v. Hill, 11 N.C. App. 1, 180 

S.E.2d 424 (1971). 
Proof Required Before Judgment Entered. 

— Before a court may enter judgment in a case 
where defendant fails to appear in the action 
within apt time, this section requires proof by 
affidavit or other evidence of any fact not 
shown by verified complaint which is needed to 
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establish grounds for personal jurisdiction over 
a defendant. Bimac Corp. v. Henry, 18 N.C. 
App. 539, 197 S.E.2d 262 (1978). 
Summons, Certificate and Complaint In- 

sufficient to Establish Jurisdiction for De- 
fault Judgment.— The summons, the certifi- 

cate of the officer serving it, and the unveri- 

fied complaint are insufficient to establish 

the jurisdictional requirements for a default 
judgment. Hill v. Hill, 11 N.C. App. 1, 180 

Sele 24 1 901) 

Record Must Show Jurisdiction.—For the 
failure of the record to show personal 

jurisdiction of the defendant by the court, 
the judgment entered was void and could 

be considered and treated as a nullity. Hill 

Vals ations Gata Del a leh oaks.e | 424 
(1971). 

Complaint Signed by an Attorney Is Not 
Sufficient Basis for a Default Judgment.— 
See opinion of Attorney General to Honor- 
able Edwin S. Preston, Jr., 41 N.C.A.G. 

625 (1971). 
Cited in Highfill v. Williamson, 19 N.C. App. 

523, 199 S.E.2d 469 (1978). 
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§ 1-75.12. Stay of proceeding to permit trial in a foreign jurisdic- 
tion. 

Applied in Acorn v. Jones Knitting 

COL. ie Diane ob betes. beet noe 
(1971). 

SWB GEAE TEKIN OVENUE. 

ARTICLE 7. 

Venue. 

§ 1-76. Where subject of action situated. 
I. IN GENERAL. 

Local and Transitory Actions, ete.— 
In accord with original. See Wise v. Isenhour, 

9N.C. App. 237, 175 S.E.2d 772 (1970). 

An action to recover monetary damages 
fon breath ol ay contract’ to> construct. ‘a 

house is transitory and is not a local ac- 
tion within the meaning of subdivision (1), 
since plaintiff's purpose is not to recover 

real property, not to determine an estate 

or interest in land, and not to recover for 
damages to realty. Wise v. Isenhour, 9 

EAE eA DD fo mela bein Tle 1) 1. 

If the principal object involved in an ac- 
tion is monetary damages, and plaintiffs do 
not seek a judgment that would affect an 
interest in land but seek a judgment in 

pelsonan, ithis’ not avlocal saction’ within 

the meaning of subdivision (1), and defen- 

dants are not entitled to have the action 
renioyedw as. a imatier sof sright.<\ Wise. vy. 

Sen OUl UN ee ADD ee or lie ol reer 
(1970). 

Principal Object Involved Determines 
Whether Action Is Local.—lIt is the princi- 
pal object involved in the action which 

determines the question, and if title 
principally involved or if the judgment or 

decree operates directly and primarily on 
the estate or title, and not alone in 

personam against the parties, the action 
will be held local. Wise v. Isenhour, 9 N.C. 

Appa esr oseG i.e ee 1970), 
An action is not necessarily local because 

it incidentally involves the title to land or a 

is 

right or interest therein. \Vise v. Isenhour, 
Wee Oe cat iti oe eed 112 (L970). 

Title to realty must be directly affected 
by the judgment, in order to render the ac- 

tion local. Wise v. Isenhour, 9 N.C. App. 
Poms Bo om etce OT). 

II. ACTIONS RELATING TO REAL 
PROPERTY. 

Docketed judgments, etc.— 

A lien created by a docketed judgment 
does not confer an estate or interest in real 

estate within the meaning of this section, 
but merely the right to subject the realty to 

the payment of the judgment by sale of the 

same under execution. Wise v. Isenhour, 9 

Wer App ..24.) deol 2dlese) (1970); 

Notice of Claim of Lien Confers no 
Greater Right in Real Estate than Docketed 
Judgment.— Mere notice of a claim of hen 

would not confer a greater right or interest 

in the real estate than a docketed judgment 

and would not bring this action within the 
purview of subdivision (1). Wise v. Isen- 
Taba Lea ADDe tots Lid oe eCabete 
(1970). 

Usurious Loan Evidenced by Deed of 
Trust on Real Property.—The fact that an 

allegedly usurious loan is evidenced by a 

note secured by a deed of trust on real 

| property does not make it an action affect- 
ing an interest in real property such that 

this section requires a change of venue. 

River Dev. Corp: v. Parker Tree Farms, 

Lncw2 oN. Cans poe 82a 214) (1971): 

§ 1-77. Where cause of action arose. 
Acts Done by Virtue of Office. — Where 

defendant is a public officer and the action 
arises from acts done or to be done by him ina 
county by virtue of his office, subdivision (2) 
applies and the action was properly removed to 
that county. King v. Buck, 21 N.C. App. 221, 
203 S.E.2d 643 (1974). 

Deputy sheriffs of a county are “public 
officers” for purposes of the change of 
venue statute. Galligan v. Smith, 10 N.C. 
App. 536, 179 S.E.2d 193 (1971). 
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Right to Have Case Moved Does Not 

Preclude Change of Venue under § 1-83. 
The fact that defendant is entitled under this 
section to have this case moved to a certain 
county does not preclude the court from 
changing the venue from that county to another 
county, in the exercise of sound discretion, for 
the convenience of witnesses and the promotion 
of the ends of justice, upon motion properly 
made under § 1-83. King v. Buck, 21 N.C. App. 
221, 203 S.E.2d 643 (1974). 
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§ 1-78. Official bonds, executors and administrators. 

Applied in Moseley v. Branch Banking & 
Trust Co., 19 N.C. App. 187, 198 S.E.2d 36 

(1973). 

§ 1-79. Domestic corporations. — For the purpose of suing and being sued, 
the residence of a domestic corporation is as follows: 

(1) Where the registered office of the corporation is located, or where the 
corporation maintains a principal place of business or is regularly engaged 
in carrying on business. 

(2) If the corporation having been formed prior to July 1, 1957, does not have 
a registered office in this State, but does have a principal office in this State, 
its residence is in the county where such principal office is said to be located 
by its certificate of incorporation, or amendment thereto, or legislative 
charter. (1903, c. 806; Rev., s. 422; C. S., s. 466; 1951, c. 837, s. 5; 1957, c. 
492: 19737 CH 8853) 

Editor’s Note. — 

The 1973 amendment added “or where the 
corporation maintains a principal place of 

business or is regularly engaged in carrying on 
business” at the end of subdivision (1). 

Domesticated foreign corporations, etc.— 

A foreign corporation which duly 
domesticates in this State pursuant to § 
55-138(a)(5) is to be treated like a domestic 

corporation for venue purposes. Moore Golf, 
Inc. v. Shambley Wrecking Contractors, Inc., 22 
N.C. App. 449, 206 S.E.2d 789 (1974). 

Domesticated foreign corporations have the 
right to sue and be sued in the courts of this 
State under the rules and regulations which 
apply to domestic corporations. Moore Golf, 
Inc. v. Shambley Wrecking Contractors, Inc., 22 
N.C. App. 449, 206 S.E.2d 789 (1974). 

Section Does Not Apply, etc.— 

As to the domesticated foreign insurance 
corporation exception to the general rule that 
domesticated foreign corporations are treated 
like domestic corporations, see Moore Golf, Inc. 
v. Shambley Wrecking Contractors, Inc., 22 
N.C. App. 449, 206 S.E.2d 789 (1974). 

Proper Venue Where Defendant Was 

Domestic Corporation.—Where both plain- 
tiff and defendant were corporations and 
neither had its registered or principal 

office in Jackson County where the action 
was instituted, but defendant, a domestic 

corporation, had its principal and regis- 

tered office in Wilkes County, Wilkes 

County was the proper venue. First Union 
Nat'l’ Bank v.’ Northwestern: Bank,“ 8’ N.C. 

App. 113, 196 S.E.2d 38 (1973). 

§ 1-80. Foreign corporations. — An action against a corporation created 
by or under the law of any other state or government may be brought in the ap- 
propriate trial court division of any county in which the cause of action arose, or 
in which the corporation usually did business, or has property, or in which the 
plaintiffs, or either of them, reside, in the following cases: 

(1) Bya resident of this State, for any cause of action. 
(2) By a nonresident of this State in any county where he or they are reg- 

ularly engaged in carrying on business. 
(3) By a plaintiff, not a resident of this State, when the cause of action arose 

or the subject of the action is situated in this State. (C. C. P., s. 361; 
1870-7 +.ce 1/0 > Godersml04 = Reva 674237190 Ac 4603S aes, A675 
LOZ Ce205.16-415) 

Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, substituted “appro- 

§ 1-82. Venue in all other cases. 
Section Pertains to Venue, etc.— 
This section relates to venue as opposed 

to jurisdiction. Shaw v. Stiles, 13 N.C. 
Anp.0173, 1857S, E:2d' .2684(1971): 
Venue means a place where the trial of 

a cause may be held by a court with juris- 
diction. Austin v. Austin, 12 N.C. App. 
286, 183 S.E.2d 420 (1971). 

33 

priate trial court division” for “superior 
court” in the opening paragraph. 

What Section Requires. — This section 
requires that venue in civil actions not 

specifically provided for in §§ 1-76 through 
1-81 must be in the county where either 
plaintiff or defendant resides at the com- 
mencement of the suit. Little v. Little, 12 

NC] App. 353, 1828'S. Bx2d:278: (1971): 
Where an action is transitory, either the 
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county of residence of the plaintiff or that 

of the defendant is the proper venue. First 
Union Nat'l Bank v. Northwestern Bank, 
1S Wi Appy 113,196, S, E.2dess..(1973); 
Evidence of Residence.—Plaintiff’s sub- 

sequent conduct in leasing an apartment, 

changing her mailing address to Buncombe 
County and enrolling her children in 
schools there tended to support her con- 
tention that she abandoned her former 
residence in Haywood County and that 
Buncombe County had been her permanent 
residence since that time. Clarke v. Clarke, 
15 N.C. App. 576, 190 S.E.2d 390 (1972). 
Facts Found by Trial Judge in Deter- 

mining Residency Are Conclusive on Ap- 
peal.—Facts found by the trial judge in 
determining questions of residency raised 
in a motion to remove a case on grounds 
of improper venue are conclusive on appeal 

if supported by competent evidence. Clarke 
Via Glarke, ia NvGy vA ope to76sn1901S: bed 
390 (1972). 

Nonresident Plaintiffs.— 
Where plaintiff was a nonresident and 

defendants were residents of North Caro- 
lina, the proper venue for trial of an ac- 
tion for false arrest was a county in this 

§ 1-83. Change of venue. 
I. IN GENERAL. 

This section allows removal to a non- 

adjoining county. Patrick v. Hurdle, 6 N.C. 
App. 51, 169 S.E.2d 239 (1969). 

Removal of a case “when the convenience 
of witnesses ana ends of justice would be 

promoted” under the provisions of this sec- 
tion is not limited to removal to an adjoin- 
ing county. Patrick v. Hurdle, 6 N.C. App. 
51, 169 S.E.2d 239 (1969). 

Power of Court after Proper Motion for 
Change of Venue.— Where a motion assert- 
ing improper venue is made in writing and 

in apt time, the question of removal be- 

comes a matter of substantial right, and 

the court of original venue. is without 
power to proceed further in essential mat- 
ters until the right of removal is considered 
and passed upon. Little v. Little, 12 N.C. 

App. 353; 183.S_.E,2d 278: (1971). 
In the absence of waiver or consent of 

the parties, express or implied, when a 
motion for change of venue as a matter 
of right has been properly made in apt 
time, the court is in error thereafter to 

enter any order affecting the rights of the 
parties, save the order of removal. Little 
v. Little, 12 N.C. App. 353, 183 S.E.2d 278 
(1971). . 
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Moore Golf, 

§ 1-83 

State in which the defendants, or any of 
them, resided at its commencement, Chow 

v. Crowell, 15 N.C. App. 733, 190 S.E.2d 
647 (1972). 

Where plaintiff and defendant are cor- 
porations and neither has its registered or 
principal office in Jackson County where 
the action was instituted, but defendant, 
a domestic corporation, has its principal 
and registered office in Wilkes County, 
Wilkes County is the proper venue. First 
Union Nat’l Bank v. Northwestern Bank, 
LSeNVG.MApp, 113, 196-S-E.2d° 38 (1973). 
Domesticated Foreign Corporation Treated 

like Domestic Corporation. — A foreign 
corporation which duly domesticates in this 
State pursuant to § 55-138(a)(5) is to be treated 
like a domestic corporation for venue purposes. 
Moore Golf, Inc. v. Shambley Wrecking 
Contractors, Inc., 22 N.C. App. 449, 206 S.E.2d 
789 (1974). / 

Unless It Is Insurance Corporation. — See 
f, Ine. v. Shambley Wrecking 

Contractors, Inc., 22 N.C. App. 449, 206 S.E.2d 
789 (1974). 

Applied in Barker v. Hicks, 
Appa407.°183.S.E.2d 437, (1971). 

THONG 

Change Not Precluded by Right under § 

1-77 to Have Case Moved. — The fact that 
defendant is entitled under § 1-77 to have this 
case moved to a certain county does not 
preclude the court from changing the venue 
from that county to another county, in the 
exercise of sound discretion, for the 

convenience of witnesses and the promotion of 
the ends of justice, upon motion properly made 
under this section. King v. Buck, 21 N.C. App. 
221, 203 S.E.2d 643 (1974). 

Applied in Barker v. Hicks, 12 N.C. App. 
407, 183 S.E.2d 431 (1971); Shaw v. Stiles, 
13 N.C. App. 173, 185 S.E.2d 268 (1971). 

III. WAIVER OF RIGHT TO 
CHANGE. 

Effect of Failure to Comply, etc.— 

Sections 1-76 to 1-83 relate to venue, not 
jurisdiction, and an objection to the wrong 
venue is waived if not made in apt time. 

Collyer v. Bell, 12 N.C. App. 653, 184 
Sed 4145 (19703: 

IV. APPEAL. 

B. Convenience of Witnesses and Ends 

of Justice Promoted. 

Discretion of Court.— 

A motion to remove when the conve- 
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nience of witnesses and ends of justice 
would be promoted is addressed to the 
sound discretion of the trial judge. Patrick 
v. Hurdle, 6 N.C. App. 51, 169 S.E.2d 239 
(1969). 

The trial court is necessarily required to 

exercise discretion in choosing between the 
two motions to remove by two different 
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give precedence to one motion or the 

other because of the order in which they 
may have been filed. Chow v. Crowell, 15 
N.C. App. 733, 190 S.E.2d 647 (1972). 
The rule of law governing motions for 

removal for the causes specified, is thus 
declared: The distinction seems to be where 

there are no facts stated in the affidavit as 
defendants in the same case. Chow v. Cro- 

well, 15° N.C. App. 733, 190 S.E-2d~ 647 
(1972). 

The trial court committed 

grounds for the removal, the ruling of the 
court below may be reviewed; but where 

there are facts set forth, their sufficiency 
no error in rests in the discretion of the judge and his 

considering two motions to remove by two decision upon them is final. Patrick v. 
defendants in the same case at the same Hurdle, 6 N.C. App. 51, 169 S.E.2d 239 
time, and that court was not required AO 1 (1969), 

§ 1-84. Removal for fair trial.—In all civil and criminal actions in the 
superior and district courts, when it 1s suggested on oath or affirmation, on be- 
half of the State or the traverser of the bill of indictment, or of the plaintiff or 
defendant, that there are probable grounds to believe that a fair and impartial trial 
cannot be obtained in the county in which the action is pending, the judge may 
order a copy of the record of the action removed to some adjacent county for trial, 
if he is of the opinion that a fair trial cannot be had in said county, after hearing 
all the testimony offered on either side by affidavits: Provided, that when a case 
has been removed to another county for trial on motion of the solicitor, the de- 
fendant may, upon call of the case for trial, object to trial therein and move that 
the case be sent for trial to some other county adjacent to the county from which 
removed, and in the event the objection is overruled, the defendant may forthwith 
appeal. If the motion of the defendant is sustained the judge shall order the case 
tried in some other county adjacent to the county from which the case was first 
removed. If, upon appeal, the court shall find error in the order denying the mo- 
tion or if it shall suggest that the case probably ought to be removed then, and 
in such event, it shall be the duty of the judge at the next session of court of the 
county to which the case was first removed to order the case sent for trial to some 
other county adjacent to the county where the bill of indictment was found. (1806, 
PeO3o, Ste PR 1879s. 45:3 Codes. 196" 1899) icc. 104: 508: Reve, 's.. 426- 
DONC hes eSe 4/1 19572 COU aL 00 2 Cua S. 1 10/12 C2208, (Sx 2s) 

Editor’s Note.— 
The 1971 amendment, effective July 1, 

1971, substituted ‘‘district” for ‘criminal” 

near the beginning of the first sentence and 
deleted “to the appellate division” at the 
end of the proviso to that sentence, sub- 

stituted ‘‘court” for ‘appellate division” 
near the beginning of the third sentence 
and deleted the former last sentence, re- 
lating to payment of costs and jurors’ fees. 

Inherent Power of Trial Judge to Order 
Removal Ex Mero Motu. — In addition 
to the express statutory authority granted 

in this section, the judge of superior court 

has the inherent discretionary power to 
order a change of venue ex mero motu 
when, because of. existing circumstances, 

a fair and impartial trial cannot be had in 
the county in which the action is pending. 

Everett v. Town of Robersonville, 8 N.C. 
App. 219, 174 §.E.2d 116 (1970). 

The sworn testimony of witnesses at the 

5) 

trial and the court’s own observation of the 
events transpiring at the trial furnish a 
sufficient basis for the court to invoke its 
inherent discretionary power to order the 

removal in the furtherance of justice. The 

fact that plaintiffs had filed and later re- 
newed a motion to remove would not 
compel the court to proceed only under the 
statutory authority and to forego exercise 
of its inherent judicial power. Everett v. 
Town of Robersonville, 8 N.C. App. 219, 
17425, F.2d1116,¢1970)}. 

Discretion of Trial Judge.— 

In accord with 3rd paragraph in original. 

See State v. Brown, 13 N.C. App. 261, 185 
Sc Oe ATIC O71). 

A motion to remove for prejudice under 
this section is addressed to the sound dis- 
cretion of the trial judge. Patrick v. Hurdle, 
6 N.C. App. 51, 169 S.E.2d 239 (1969); State v. 
Halton, 19 N.C. App. 646, 199 S.E.2d 708 (1973). 
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A defendant’s motion for a change of 
venue and his alternative motion for a 
special venire from another county are ad- 
dressed to the sound legal discretion of the 
trial court. State v. Penley, 6 N.C. App. 
455, 170 S.E.2d 632 (1969). 

A motion for change of venue or, in the 
alternative, that a jury be summoned from 
another county, on the ground that a fair 
and impartial trial cannot be obtained in the 
county in which the action is pending, is 
addressed to the sound discretion of the 
trial court. Everett v. Town of Roberson- 
villepasS: GN, CoA pparel0n 1945051208116 
(1970). 

A defendant’s motions for a change of 

venue or for a special venire from another 
county on the ground that he could not get 
a fair and impartial trial in the county be- 
cause of extensive publicity and public dis- 
cussion of the cases, were addressed to the 
sound legal discretion of the trial court, 
whose ruling in denying these motions was 
not disturbed on appeal because (1) the 
newspaper articles filed in support of the 
motions were not unduly inflammatory in 

nature, (2) the articles were published three 
months prior to the trial and there was no 
evidence of repeated or excessive publica- 
tion, and (3) those of the prospective jurors 

who had read the newspaper accounts 

stated that they could return an impartial 
verdict. State v. Penley, 6 N.C. App. 455, 
170 S.E.2d 632 (1969). 

A motion by defendant for removal to an 
adjacent county or to cause a jury to be 
selected from an adjacent county on the 
grounds of unfavorable publicity is ad- 
dressed to the sound discretion of the court. 

Stateove Browne 13) aN Ce App. 261, 9185 
S PBs 47 teo1oTd): 

Motions for a change of venue and for a 

continuance are addressed to the court’s 
discretion. State v. Cobb, 18 N.C. App. 
221, 196 S.E.2d 521 (1978). 

Defendant’s motions for a change of venue or 
for a special venire due to the publicity in the 
various news media concerning the offenses of 
murder, rape, kidnapping and armed robbery 
with which he was charged were directed to the 
discretion of the trial court, who did not abuse 
that discretion in their denial of the motions 
since the newspaper stories were within the 

GENERAL STATUTES OF NORTH CAROLINA § 1-85 

normal limits of newspaper reporting of 
criminal activity and since defendant offered no 
evidence that such publicity was more 
widespread in the county in question than in 
any other county to which the case might have 
been removed in accordance with this section. 
State v. Jarrette, 284 N.C. 625, 202 S.E.2d 725 
(1974). 
The burden of proof on a motion under 

this section is on the moving party. State 
Verprown, 12 N-G. App, 261, 185 S.Eb.2d 
471 (1971). 

The burden is on the moving party to 

show abuse of discretion or prejudice. State 
MOD alouN Curippeiecl, 196) 5.h.e00 521 

(1973). 
Second Exercise of Discretion in Light of 

Changed Situation. — On a motion for 
change of venue the court must exercise its 

discretion in the light of the situation ex- 
isting when the decision is made. Should 
thereafter some significant change occur, it 
may become necessary, in the interest of 

assuring a fair trial, that the trial court be 
called upon again to exercise its discretion. 

In such case the discretion should be ex- 
ercised in the light of the changed situation, 
and there is nothing in this section or in the 
rule which limits the power of one superior 
court judge to reverse a judgment of an- 
other, which prevents that this be done. 

Everett v. Town of Robersonville, 8 N.C. 
App. 219, 174 $.E.2d 116 (1970). 

Case Must Be Removed to Adjoining 
County.—Removal of a case for a “fair 
trial’ under the provisions of this section is 
limited to removal to an adjoining county. 

Patrickev: sLiurdies) 69N.G. Appz oly 169 
S.E.2d 239 (1969). 
Appeal.— 
In accord with 3rd paragraph in original. 

See Patrick vi Hurdle,.6°N:.C. App. 51,,169 
S.E.2d 239 (1969). 
Where facts are set forth in the affidavit, 

their sufficiency rests in the discretion of 

the judge and his decision upon them is 
final; but where no facts are stated in the 

affidavit as grounds for removal, the ruling 
of the trial court may be reviewed on ap- 
peal. Everett v. Town of Robersonville, 8 
N.C. App. 219, 174 S.E.2d 116 (1970). 

Cited in State v. Mitchell, 283 N.C. 462, 

196 S.E.2d 736 (1973): 

§ 1-85. Affidavits on hearing for removal; when removal ordered. 
When a motion to remove is made, facts Hurdle, 6 N.C. App. 51, 169 S.E.2d 239 

must be stated particularly and in detail in (1969); State v. Halton, 19 N.C. App. 646, 199 
the affidavit, or judicially admitted, showing  S.E.2d 708 (1973). 
the grounds for such removal. Patrick v. 
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SUBCHAPTER V. COMMENCEMENT OF ACTIONS. 

ARTICLE 8. 

Summons. 

§§ 1-92, 1-93: Repealed by Session Laws 1971, c. 268, s. 34, effective July 
Kea Ra 

§§ 1-98.1 to 1-98.4: Repealed by Session Laws 1971, c. 1093, s. 19. 

§§ 1-99.1 to 1-99.4: Repealed by Session Laws 1971, c. 1093, s. 19. 

§ 1-105. Service upon nonresident drivers of motor vehicles and 
upon the personal representatives of deceased nonresident drivers of 
motor vehicles.—The acceptance by a nonresident of the rights and privileges 
conferred by the laws now or hereafter in force in this State permitting the op- 
eration of motor vehicles, as evidenced by the operation of a motor vehicle by 
such nonresident on the public highways of this State, or at any other place in 
this State, or the operation by such nonresident of a motor vehicle on the public 
highways of this State or at any other place in this State, other than as so per- 
mitted or regulated, shall be deemed equivalent to the appointment by such non- 
resident of the Commissioner of Motor Vehicles, or his successor in office, to be 
his true and lawful attorney and the attorney of his executor or administrator, 
upon whom may be served all summonses or other lawful process in any action 
or proceeding against him or his executor or administrator, growing out of any 
accident or collision in which said nonresident may be involved by reason of the 
operation by him, for him. or under his control or direction, express or implied, 
of a motor vehicle on such public highways of this State, or at any other place 
in this State, and said acceptance or operation shall be a signification of his 
agreement that any such process against him or his executor or administrator 
shall be of the same legal force and validity as if served on him personally, or on 
his executor or administrator. 

Service of such process shall be made in the following manner : 

(1) By leaving a copy thereof, with a fee of one dollar ($1.00), in the hands 
of the Commissioner of Motor Vehicles, or in his office. Such service, 
upon compliance with the other provisions of this section shall be suf- 
ficient service upon the said nonresident. 

(2) Notice of such service of process and copy thereof must be forthwith 
sent by registered mail by plaintiff or the Commissioner of Motor 
Vehicles to the defendant, and the entries on the defendant’s return 
receipt shall be sufficient evidence of the date on which notice of ser- 
vice upon the Commissioner of Motor Vehicles and copy of process 
were delivered to the defendant, on which date service on said de- 
fendant shall be deemed completed. If the defendant refuses to accept 
the registered letter, service on the defendant shall be deemed com- 
pleted on the date of such refusal to accept as determined by nota- 
tions by the postal authorities on the original envelope, and if such 
date cannot be so determined, then service shall be deemed completed 
on the date that the registered letter is returned to the plaintiff or 
Commissioner of Motor Vehicles, as determined by postal marks on 
the original envelope. If the registered letter is not delivered to the 
defendant because it is unclaimed, or because he has removed himself 
from his last known address and has left no forwarding address or 
is unknown at his last known address, service on the defendant shall 
be deemed completed on the date that the registered letter is returned 
to the plaintiff or Commissioner of Motor Vehicles. 

oT 
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(3) The defendant’s return receipt, or the original envelope bearing a no- 
tation by the postal authorities that reecipt was refused, and an affi- 
davit by the plaintiff that notice of mailing the registered letter and 
refusal to accept was forthwith sent to the defendant by ordinary mail, 
together with the plaintiff’s affidavit of compliance with the provisions 
of this section must be appended to the summons or other process 
and filed with said summons, complaint and other papers in the cause. 

Provided, that where the nonresident motorist has died prior to the commence- 
ment of an action brought pursuant to this section, service of process shall be 
made on the executor or administrator of such nonresident motorist in the same 
manner and on the same notice as if provided in the case of a nonresident motorist. 

The court in which the action is pending shall order such continuance as may 
be necessary to afford the defendant reasonable opportunity 

MEA ante a Sle 
196/9cn954, s. 4 1971, c: 420, s. 2.) 

CLO 20 abu res cols d lence aumen A. * 
196) en L1G lee 1965x401: 

Editor’s Note. — This section was re- 
pealed, effective Jan. 1, 1970, by Session 
Laws: 1967, 0) 9540s,4) 

Session Laws 1971, c. 420, s. 1, effective 
July 1, 1971, provides: “Section 4 of Chap- 
ter 954 of the 1967 Session Laws is hereby 
amended bv deleting G.S. 1-105 and GS. 
1-105.1 from the list of repealed General 
Statutes sections.” 

For case law survey on process, see 41 
N.C.L. Rev. 524. For case law survey on 
pleading and parties, see 43 N.C.L. Rev. 
873 (1965). For case law survey on trial 

Practice, “sees 43) N,G.1 Rev," 938" (1965) 
For an article, “Modern Statutory Ap- 
proaches to Service of Process outside the 
State — Comparing the North Carolina 
Rules of Civil Procedure with the Uniform 
Interstate and International Procedure 
Act, see 49 N.C.Lii Rev. 235-(1971). 

Purpose of Section.—The broad purpose 
of this section is to enable a resident 
motorist to bring a nonresident motorist, 
who would otherwise be beyond this 
jurisdiction by the time suit could be 
instituted, within the jurisdiction of our 
courts to answer for a negligent injury 
inflicted while the nonresident was using 
the highways of this State. Hart v. Queen 
City Coach’ Cow 247° N.G7389/ 65S. E.2d 
319 (1955 

The evident purpose of this section is to 
extend the State’s judicial power broadly 
to permit North Carolina residents to ac- 
quire jurisdiction over nonresidents who 
may be held responsible for injuries or 
death caused by their automobiles. Davis 
v. St. Paul-Mercury Indem. Co., 294 F.2d 
641 (4th Cir. 1961). 

This section is constitutional and valid. 
Bisham’ +vy “Foor; 201, IN; Ceyiabsy Sie 
548 (1931); Wynn v. Robinson, 216 N.C. 
347, 4 S.E.2d 884 (1939); Davis v. Martini, 
233 N.C. 351, 64 S.E.2d 1 (1951); Ewing 
v. Thompson, 233 N.C. 564, 65 S.E.2d 17 
(1951). 
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to defend the action. 

1953, c. 796: 1955, c. 1022: 

The fundamental requisites of due pro- 
cess are notice and opportunity to be 
heard, both of which are adequately pro- 

vided for by this section. Denton v. Ellis, 

PAS Ee OUpP ees, (ald, 1966), 
This section has been considered against 

a constitutional background and upheld as 
giving adequate notice to the defendant 

and as a reasonable exercise of jurisdic- 
tion. Denton:v. Ellis, 258 F. Supp. 223 

(E.D.N.C. 1966). 
A state may, in the exercise of its po- 

lice power, provide that a nonresident mo- 
torist using its highways shall be deemed 
to have appointed a state official his agent 

to receive service of process in any action 
growing out of such use, if the statute pro- 

vides a proper method for notitying the 
defendant of such service. Denton vy. I:Ilis, 
956 -F, olipp,, 223: (1.DUN-Cr 1966): 

Section Not Retroactive.—This section, 
providing that a nonresident by using the 
highways of the State, will be deemed to 
have appointed the Commissioner of Rev- 

enue as his agent for the service of process, 
is not remedial or curative, but affects a 
substantial right, and the appointment of 
the Commissioner thereunder is contrac- 

tual, and the statute is not to be given re- 
troactive effect, and service of process 
thereunder in an action accruing before 
the effective force of the statute is void. 
Ashley vy. Brown, 198 N.C. 369, 151 S.E. 
read BLS 

Section Strictly Construed.—Substituted 
or constructive service of process is a rad- 
ical departure from the rule of the common 
law, and therefore statutes authorizing it 
must be strictly construed beth as to the 
proper grant of authority for such service 
and in determining whether effective ser- 
vice under the statute has been made. 
Coble v. Brown, 1 N.C. App. 1, 159 S.E.2d 
259 (1968). 
A narrow interpretation of this section 

would defeat its purpose. Davis v. St. 
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Paul-Mercury Indem. Co., 294 F.2d 641 
(4th Cir. 1961). 

But Strict Compliance Is Required. — 
The provisions of this section are in der- 
ogation of the common law and must be 

strictly complied with. Carolina Plywood 
Distribs., Inc. v. McAndrews, 270 N.C. 
99; 9153..5.6 20.770, (1967). 

The provisions of this section are in 
derogation of the common law and must be 
strictly complied with to the extent that actual 
notice given in any manner other than that 
prescribed by the statute cannot supply 
constitutional validity to it or to service under 
it. Philpott v. Kerns, 285 N.C. 225, 203 S.E.2d 
778 (1974). 
This section does not in any way change 

or amend the law governing the com- 
mencement of actions or the contents of a 
summons. Carolina Plywood Distribs., Inc. 
v. McAndrews, 270 N.C. 91, 153 S.E.2d 770 

(1967). 

It Provides Artificial Method of Serving 
Process.—This section provides a statutory 
and artificial method by which duly issued 
process may be served on nonresident mo- 

torists. Carolina Plywood Distribs., Inc. v. 
MeAndrewse.cco. ..C.rol; 153 Sik 2a. 770 

(1967). 
The issuance of a valid summons is nec- 

essary for there to be compliance with the 
provisions of this section. Carolina Ply- 
wood Distribs., Inc. v. McAndrews, 270 

tee ged oo as. boo. 0, 1 OOr ys 
Commissioner of Motor Vehicles Does 

Not Have Authority to Accept Service As 
Attorney for a Nonresident Motorist; His 

Function Is Limited to Being the Recipient 
of Substitute Service of Process upon a 
Nonresident Motorist.— See opinion of 
Attorney General to Mr. J.M. Penny, 

Department of Motor Vehicles, 41 N.C.A.G. 

Sor (i9 Tl): 
Statutes in Pari Materia.—Sections 20- 

22, 20-37, 20-38 and 20-78, dealing with 
the privilege and responsibilities of per- 
sons operating motor vehicles on the pub- 
lic highways of the State, and this sec- 

tion relating to service of process on a 
nonresident who has committed a tort in 
the operation of a vehicle on the public 
highways of the State, are dealing with 
the same subject matter and must be con- 

sidered in pari materia. Morrisey v. Crab- 
tree, 143 F. Supp. 105 (M.D.N.C. 1956). 

This section and former § 1-89, relating 
to contents and return of summons, were 
to be construed together and the provisions 
of both strictly complied with. Carolina 
Plywood Distribs., Inc. v. McAndrews, 
270 N.C. 91, 153 S.E.2d 770 (1967). As to 
summons, see now Rule 4 of the Rules of 
Civil Procedure (§ 1A-1). 
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Essential Meaning of This Section and 
§ 20-71.1 the Same. — Despite differences 
in the wording of this section and § 20- 
7i.1, the essential meaning is the same. 
This section requires an affirmative finding 
as to agency, and § 20-71.1 establishes the 
rule that proof of ownership is prima facie 
evidence of such agency. Howard v. Sasso, 
25° IN.Gd LOD, 216. 9.20 oa, (1900), 

This section does not warrant service 
upon a nonresident owner in an action for 
abuse of process based upon such owner's 
arrest of plaintiff after a collision between 
their cars in this State, since the action 
for abuse of process does not arise out of 
a collision in which defendant was involved 
by reason of the operation of his automo- 
bile in this State. Lindsay v. Short, 210 

N.C. 287, 186 S.E. 239 (1936). 
Section Applies to Action on Judgment 

Entered in Another State.-This section 
applies to an action against an alleged 
joint tort-feasor based upon judgments 
entered in courts of other states, arising 
from an accident in this State. Carolina 
Moat Gu UILCOK Gol Tce aul Cat ir, 
1964). 

Nonresident wife living with her hus- 
band in another state may serve summons 
on him by service on Commissioner (now 
Secretary) of Revenue in her action instituted 

in a county in this State, to recover fer injuries 
sustained in an automobile accident which 
occurred in this State and which resulted from 
his alleged negligence. Alberts v. Alberts, 217 
N.C. 448, 8 S.E.2d 523 (1940). 

Where plaintiff is the wife of defendant, 

both are nonresidents, and the action was 

instituted to recover for injuries sustained 

by plaintiff in an automobile accident 
which occurred in this State, service of 

process on defendant by service on the 

Commissioner (now Secretary) of Revenue 

under the provisions of this section is valid. 
Bogen v. Bogen, 219 N.C. 51, 12 S.E.2d 649 
(1941). 

Section 1-105.1 makes this section appli- 
cable to residents of the State who leave 
and remain without the State subsequent 

to an accident. Denton v. Ellis, 258 F. 

Supp. 225) (Dan. 1966), 

Before the enactment of § 1-105.1, the 
method of serving process on a nonresi- 
dent provided in this section and former 
§ 1-106 was ineffective to obtain service of 
process on a citizen and resident of this 

State while such citizen was residing tem- 
porarily outside the State, or was in the 
armed services of the United States and 
stationed in ancther state or foreign coun- 

try. Foster v. Holt, 237 N.C. 495, 75 S.E.2d 
319 (1953). 
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To sustain service of process upon de- 

fendant under this section and § 1-105.1, 
the plaintiffs must show one of two cir- 
cumstances; Either: (1) That defendant 
had established a residence outside the 

State subsequent to the accident or col- 
lision, or (2) that he had left the State 
subsequent to the collision complained of 
and remained absent from the State for 
sixty days or more continuously. Coble v. 
Brown, 1 N.C. App. 1, 159 S.E.2d 259 
(1968). 

Residence of defendant at time of acci- 
dent controlled the application of this sec- 
tion, § 1-105.1 and former § 1-107 under 
federal Rule 4 (d) 7. Denton v. Ellis, 258 
Feesupp.mecss UN. ©s1906)). 

Affidavit Insufficient to Support Service 
under this Section and § 1-105.1. — Where 
plaintiffs’ affidavits, stripped of incompetent 
evidence, are left with the statement of the 
deputy sheriff that he went to defendant’s 
last-known address on two occasions and 
defendant was not there and that he made 
further investigations and could not locate the 
whereabouts of defendant, conceding, for the 

purpose of argument only, that this might be 
held sufficient to support an averment of due 
diligence under the requirements of former § 
1-98.2, it is insufficient to make out a prima 
facie case to support service of process under 
this section and § 1-105.1. Coble v. Brown, 1 
N.C. App. 1, 159 S.E.2d 259 (1968). 

Resident of Canada Is “Nonresident’”.— 
A resident of Canada, operator of an auto- 
mobile involved in an accident on a public 
highway in this State, is a “nonresident” 
within the purview of this ‘section. Ewing 
Via sLHOMpPSON eso NA. 564. G5, hed 1a 
(1951). 
Member of Armed Services Stationed 

Here under Military Orders. — The evi- 
dence tended to show that a member of 
the armed services, accompanied by his 
wife, was stationed in this State under 
military orders at the time of the accident 
in suit, that prior to his entry into service 
he was a resident of another state, and that 

at the time of the service of summons both 
had moved to another state incident to 
his orders, without evidence that they were 
in this State for any purpose other than 

that contemplated by his military service 
or that they ever formed any intention of 
making this State their place of residence, 
is held sufficient to support the trial court’s 
finding of fact that at the time of the 
accident they were nonresidents so as to 
subject them to service of summons under 
this section. Hart v. Queen City Coach 
Co., 241 N.C. 389, 85 S.E.2d 319 (1955). 
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1953 Amendment Authorized Service on 
Personal Representative of Deceased Non- 
resident. — The 1953 amendment to this 
section authorizes service of process on 
and the maintenance of an action against 
a foreign administrator of a nonresident 
driver fatally injured in a collision in this 
State to recover for the alleged negligent 
operation of the vehicle by the nonresident. 
Franklin v. Standard Cellulose Prods., 
Inc., 261 N.C. 626, 135 S.E.2d 655 (1964). 

Before the 1953 amendment, this section 
made no provision for service on the per- 
sonal representative of a deceased automo- 

bile owner who died after an accident 
occurring in this State and before service 
of process, and service under the statute 
upon such personal representative con- 
ferred no jurisdiction on our courts, since 

an agency, unless coupled with an interest, 

is terminated by the death of the principal. 
Dowling v. Winters, 208 N.C. 521, 181 S.E. 
Pod (1935). 

This section clearly permits nonresident 
administrators to be sued in the State, in 

actions “growing out of any accident or 
collision in which said nonresident may be 
involved by reason of the operation by him, 
for him, or under his control or direction, 

express or implied, of a motor vehicle 
[anywhere within the State].’’ Tolson v. 
Hodge, 411 F.2d 123 (4th Cir. 1969). 

For comment on the 1953 amendment, 

see 31 N.C... Rev. 395. 
Purpose and Scope of 1953 Amendment. 
Except for changes in respect of the 

manner of service, it seems clear that the 

authorization of an action and service of 
process upon nonresident drivers of motor 
vehicles and upon the personal representa- 
tives of deceased nonresident drivers of 

motor vehicles was the only purpose and 

significant effect of the 1953 amendment. 
Franklin v. Standard Cellulose’ Prods., 

lire? 2260 IN; Care26> 195o- E 2d) 655. 61964). 

The overwhelming weight of authority 
sustains the assertion of jurisdiction over 
personal representatives of nonresident 
motorists. Tolson v. Hodge, 411 F.2d 123 

(itn Ciry 1969); 

While North Carolina, by virtue of this 
section, permits a suit against the nonresi- 
dent administrator of a motorist who be- 
came involved in an auto accident in North 
Carolina, nonresident administrators are 

otherwise held to lack the capacity to sue 
or be sued. However, the argument that 

the lack of capacity to initiate suit, while 
having capacity to be sued, renders a stat- 

ute like this section “grossly unfair’ has 
been specifically rejected. Tolson v. Hodge, 
411 F.2d 123 (4th Cir. 1969). 
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Counterclaim by Personal Representa- 
tive—Once a federal district court prop- 
erly exercises jurisdiction to determine a 
cause of action, such procedural matters 
as the assertion of counterclaims should be 
governed by the specific federal rules per- 
taining thereto without further reference 
to state law. Tolson v. Hodge, 411 F.2d 123 
(4th Cir. 1969), holding that the federal 
district court correctly decided that a for- 
eign personal representative could assert 

a counterclaim in an action in that court 
wherein service was had under this sec- 
tion. 
An action authorized by this section as 

amended in 1953 is an exception to the 
general rule stated in Cannon v. Cannon, 

pes NC elt, 45) 55 2dr3 491947). brank- 
lin v. Standard Cellulose Prods., Inc., 261 
NiCii6265 135 Si B2d 655" (1964). 

Public Highways Include Public Streets. 
—Whien the legislature authorized the ser- 
vice of process on a nonresident in an ac- 
tion for damages growing out of an acci- 
dent occurring on the public highways of 
North Carolina, it covered accidents on 

public streets as well as public roads, for 
both are public highways. Morrisey v. 
rabtrees (431 tit uO pmail 05.2 CO MaLSNIC: 
1956). 
The legislature, in the 1955 amendment, 

intended only to broaden the area of ve- 
hicular operation to include private ways 
and places on land not within the confines 

of public highways. Byrd v. Piedmont 

Aviation, sinc.) 250 N.Ci1684) 124 S)h 2d 
880 (1962). 
‘For brief comment on the 1955 amend- 

ment, see 33 N.C.L? Rev. 530. 
It did not intend to enlarge and extend 

the meaning of the words “motor vehicle.” 
The 1955 amendment does not undertake 
to change the type of vehicle, but merely 

enlarges the sphere of its operation. Byrd 
v. Piedmont Aviation, Inc., 256 N.C. 684, 
124 S.E.2d 880 (1962). 
Which Involves Only Motor-Driven De- 

vices Used in Travel by Land.—The or- 
dinary, popular and common acceptance of 
the term “motor vehicle’ has no relation 
to machines used in travel by air; it in- 
volves only motor-driven devices used in 
travel by land. Byrd v. Piedmont Avia- 
tion, Inc., 256 N.C. 684, 124 S.E.2d 880 
(1962). 
An airplane is not a “motor vehicle” 

within the purview of this section. Byrd 
v. Piedmont Aviation, Inc., 256 N.C. 684, 
124 S.E.2d 880 (1962). 

State May Assert # Jurisdiction over 
Owner as Well as Driver.—The State has 
a strong interest in being able to provide 
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a convenient forum where its citizens may 
be able to seek, from the owner as well 
as from the actual operator, compensation 
for injuries that will often be extremely 
serious. Jurisdiction over the driver who 
inflicted the injury does not exhaust the 
State’s interest; it is not pushing the 

matter too far to recognize that the State 
may also assert the jurisdiction of its 
courts over the owner who placed the ve- 
hicle in the driver’s hands to take it onto 
the State’s highways. Davis v. St. Paul- 
Mercury Indem. Co., 294 F.2d 641 (4th 
Cir. 1961). 
Ownership of property, particularly that 

which is capable of inflicting serious in- 
jury, may fairly be coupled with an obliga- 

tion upon the owner to stand suit where 
the property is or has been taken with his 
consent. Davis v. St. Paul-Mercury Indem. 
Go, 294) b2d°641 (4th; Cir. 1961): 

But Neither Ownership nor Physical 
Presence Is Necessary. — By the express 
language of this section, the operation of 
a motor vehicle by a nonresident on the 
highways is the equivalent of the appoint- 
ment of the Commissioner of Motor Ve- 
hicles as process agent for the nonresident. 

Neither ownership nor physical presence 
in the motor vehicle is necessary for valid 
service. It is sufficient if the nonresident 

had the legal right to exercise control at 
the moment the asserted cause of action 
atose. Pressley v.. Turner; 249 N.C. 102, 
LOS oul, 20) 2894(1 988). 

Under this section, the ownership or 
lack of ownership by the nonresident 
defendant of the motor vehicle involved in 
the accident is of no legal consequence in- 
sofar as his amenability to constructive 
service of process is concerned. Davis v. 
Martini, 233. N.C, 351, 64 S.E.2d.1 (1951). 

Car Must Be Operated by, for or under 
Direction or Control of Nonresident De- 
fendant.—This section provides for con- 
structive service of process upon a non- 
resident defendant in either of the follow- 
ing situations: 1. Where the nonresident 
was personally operating the vehicle. 2. 
Where the vehicle was being operated for 
the nonresident, or under his control or 
direction, express or implied. Davis v. 
Martinin2s3, N:Ge 35). 6495, b2d ssGlos), 

To sustain service of process under this 
section there must be a finding to the ef- 
fect that the owner’s motor vehicle, on the 

occasion of the collision, was being oper- 
ated “for him, or under his control or di- 

rection.” Howard v. Sasso, 253 N.C. 185, 
116 §.E.2d 341 (1960). 

In order to hold an attempted service 

upon a nonresident valid under this sec- 
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tion there must be sufficient evidence to 
support a finding that the automobile was 
operated under the “control or direction, 
express or implied” of the nonresident de- 
fendant. Smith v. Haughton, 206 N.C. 587, 

174 S.E. 506 (1934); Howard v. Sasso, 253 
N.C. 185, 116 S.E.2d 341 (1960). 
An affidavit of a salesman that the de- 

tails of his schedule and the control of his 
automobile were determined by him, sub- 
ject to the approval of his corporate em- 

ployer, supports the finding of the court 
that the automobile was being operated 
for the corporate employer and under its 
control and direction, express or implied, 
within the meaning of this section and, in 
an action to recover for alleged negligent 
operation of the car, service of process on 
the corporate employer through the Com- 
missioner (now Secretary) of Revenue is valid. 
Wynn v. Robinson, 216 N.C. 347, 4 S.E.2d 884 
(1939). See also, Queen City Coach Co. v. 
Chattanooga Medicine Co., 220 N.C. 442, 17 
S.E.2d 478 (1941). 

Averments in affidavits that the automo- 
bile causing the injury in suit, admittedly 
owned by the nonresident corporate de- 
fendant and driven in this State by its 
salesman, was being driven here with the 
corporation’s permission for the purpose 
of effecting a sale, is sufficient evidence 

to support the court's finding that the au- 
tomobile was being driven at the time of 
the injury for the corporation or was un- 
der its implied control and direction so as 
to support service of process on it by 

service on the Commissioner (now Secretary) 
of Revenue. Crabtree v. Burroughs-White 
Chevrolet Sales Co., 217 N.C. 587, 9 S.E.2d 23 
(1940). 

Where a deputy sheriff of the state of 
South Carolina was traveling through this 
State to return a prisoner to that state in 
his own car, which was driven by another 
whom he engaged to drive the car and to 

assist in returning the prisoner, it was 
held that the deputy sheriff was without 
authority to designate another to act for 
the sheriff, and the driver of the car was 
not operating same for the sheriff and 
under the sheriff's direction and control 
within the purview of this section, and 

therefore service of process on the sheriff 
by service on the Commissioner (now 

Secretary) of Revenue was void. Blake v. Allen, 
221 N.C. 445, 20 S.E.2d 552 (1942). 

Evidence was sufficient to show control 
of the motor vehicle by the nonresident 
defendant. Davis v. Martini, 233 N.C. 351, 
64 S.E.2d 1 (1951). 
Owner May Be Presumed to Have 

Right of Control.—An automobile owner 
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may not unreasonably be presumed to have 
a right to exercise control. Davis v. St. 
Paul-Mercury Indem. Co., 294 F.2d 641 
(4th Cir. 1961). 
And Unlikelihood That He Will Exercise It 

Is Immaterial. — The unlikelihood that the 
owner will in fact exercise his legal right to 
cont:ol the operation of the automobile is 
immaterial. Davis v. St. Paul-Mercury Indem. 
Co., 294 F.2d 641 (4th Cir. 1961). 

Owner Need Not Be Physically in a 
Position to Direct Driver.—This section 
does not require that the owner be phys- 
ically in a position to direct the driver’s 
every move. Davis v. St. Paul-Mercury In- 
dem. Co., 294 F.2d 641 (4th Cir. 1961). 
The words “express or implied” suggest 

oniy a minimal connection between the 
driver and the owner, which is satisfied if 

the owner has a legal right to control the 
operation of the automobile. Davis v. St. 
Paul-Mercury Indem. Co., 294 F.2d 641 
(4th Cir. 1961). 

Driver Need Not Be Acting for Pe- 
cuniary Benefit of Owner.—This section 
does not require that the driver be acting 

for the pecuniary benefit of the owner. 
Davise vot. Paul-Mercury Indem. ‘Co, 
294 F.2d 641 (4th Cir. 1961). 

The “family purpose” doctrine is not 
determinative in interpreting this section 
where “control or direction” are the stan- 

dards. Davis v. St. Paul-Mercury Indem. 
Cole2os Fo2dvedie (ath. Cir 2961,)- 

Family-Purpose Automobile Operated 
by Son of Owner.—A family-purpose au- 
tomobile, owned by a resident of Canada, 
and operated by her son on a public high- 

way in this State, is operated for the 
owner, or under her control or direction, 
express or implied, within the purview of 
this section. Ewing v. Thompson, 233 N.C. 
564, R00 1OtH. 20s 179 (1ooly. 

The summons must command the sher- 

iff or other proper officer to summon the 

defendant or defendants. Carolina Ply- 
wood Distribs., Inc. v. McAndrews, 270 

N.C. 91, 158)'S°B..20 770 (1967). 

Where the summons commanded the 
sheriff to summons the Commissioner of 
Motor Vehicles only and did not command 
the sheriff to summons the defendants at 
all and the Commissioner duly mailed a 
copy to the nonresident defendants, the 
nonresidents were not summoned and the 
court had no jurisdiction in the absence of 
a general appearance by them. Carolina 
Plywood Distribs., Inc. v. McAndrews, 270 
N.C. 91, 153 S.B.2d 770 (1967). 

Summons Held Defective Where Directed 
to Commissioner, not Defendants. — A 

summons was held patently defective when it 
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was directed not to the nonresident defendants 
as required by § 1A-1, Rule 4(c) but instead to 
the Commissioner of Motor Vehicles, who was 

summoned and notified to appear and answer 
the complaint. Philpott v. Kerns, 285 N.C. 225, 
203 S.E.2d 778 (1974). 

Meaning of Subdivision (2).—The pro- 
vision in subdivision (2) of this section 
making the defendant's return receipt “‘suf- 
ficient evidence of the date on which no- 
tice of service upon the Commissioner of 
Motor Vehicles and copy of process were 
delivered to the defendant,” does not mean 
that all that is required to effect service 
upon a nonresident motorist is the return 

of a receipt for registered mail signed by 
the defendant. This provision did not re- 
place the statutory scheme for substituted 
service; rather, it merely provided a con- 
clusive means of determining when that 
service had been accomplished. Service 
is still to be made “by leaving” the pro- 
cess with the Commissioner of Motor Ve- 
hicles. Byrd v. Pawlick, 362 F.2d 390 (4th 

Cir. 1966). 

Hence, where, apparently through in- 
advertence, the order for service of pro- 
cess upon a nonresident motorist under 

this section was directed to the sheriff of 
one county, but was forwarded by the 
plaintiff’s attorneys to the sheriff of an- 
other county and by him served upon the 
Commissioner of Motor Vehicles, service 
was insufficient, notwithstanding that no- 
tice of service of process upon the Com- 
missioner and a copy thereof did reach the 
defendant by registered mail as required 
by subdivision (2) of this section. Byrd v. 
Pawlick, 362 F.2d 390 (4th Cir. 1966). 

Service on Commissioner Must Be by 
Sheriff of Wake County or Some Other 
Person Duly Authorized by Law to Serve 
Summons and Commissioner May Not Ac- 
cept Service by Mail or Directly. — See 
opinion of Attorney General to Mr. J.M. 

Penny, Assistant Commissioner of Motor 
Vehicles 42 NiGiA;Geti0. (1972). 

What Sheriff’s Return Must Show.— 
When service of process on a nonresident, 
through the Commissioner of Motor Ve- 
hicles, as provided in this. section, is 

sought, it is essential that the sheriff's re- 

turn show that such service was made as 
specifically required, and that a copy of 
the process be sent defendant by registered 
mail and return receipt therefor and plain- 
tiff’s affidavit of compliance be attached 
to summons and filed. Propst v. Hughes 
Trucking Co., 223 N.C. 490, 27 S.E.2d 152 
(1943). 

Refusal ta Accept Registered Mail—A 
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default judgment will not be vacated 
where nonresident defendants knew plain- 
tiff was injured by a truck owned and 
operated by them, and was demanding 
damages, and they refused to accept reg- 
istered mail in order to avoid. service. 

Morrisey v. Crabtree, 143 F. Supp. 105 
CMD 1956), 

Service under Federal Rule.—If the re- 
quirements of this section and § 1-105.1 are 

met, service under Rule 4 of the federal 

Rules of Civil Procedure is valid. Denton 
Vinisliisy DoS e Supt. seen. Pune 1966); 
Amendment of Process and Pleading.— 

When the procedural requirements of this 

section are strictly complied with, the 
process and pleading are subject to amend- 
ment in accordance with general rules. 
Carolina Plywood Distribs., Inc. v. McAn- 

Crews gOnins Cr Oe ts guy eer 770 C1967): 

Where service of process on a nonresi- 
dent motorist is had in strict accordance 
with the procedural requirements of this 
section, such process and the pleading is 
subject to amendment in accordance with 

the general rules. Bailey v. McPherson, 
Pes Neca wos po ted. oo9n 1051 ); 

Procedural Error Corrected When An- 
other Summons Served and Returned.—li 
the initial service failed to comply with 
this section, the procedural error is cor- 
rected when another summons, dated sub- 

sequently, is served and returned as having 

been served on defendant by leaving a 
copy with the Commissioner of Motor Ve- 
hicles as process agent for defendant. Tol- 
son v. Hodge, 411 F.2d 123 (4th Cir. 1969). 

Service Held Sufficient. — Where the 
person sought to be sued, personally re- 

ceives notice by registered mail of sum- 
mons and complaint giving him unmis- 
takable notice that it was he that was 
intended to be sued, although the process 

ran against a nonexistent corporation of 
the same name as the firm operated by 

him, it was held that the service in strict 
accord with this section is sufficient to 
meet the requirements of due process of 
lawee bailey a oicPherson, §233i-N,C. 723), 
Gib Eaed kort Oel 

Where defendant refused to accept a 

copy of the complaint and summons, be- 

cause the word “Jr.” was not included af- 

ter his name, the Supreme Court held that 
ihe suttix. ire is na. part ofa’ person s 
name; it is a mere descriptio personae; 
names are to designate persons, and where 

the identity is certain a variance in the 
name is immaterial. Sink v. Schafer, 266 

N.C. 347, 145 S.F.2d 860 (1966). 
Motion to Quash Service Denied. — 

Where, in an action against a nonresident 
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bus owner to recover for the negligent 
operation of a bus in this State, service on 
the nonresident was had by service on the 
Commissioner of Motor Vehicles, the non- 
resident's motion to quash the service 

should be denied when the nonresident of- 

fered no evidence in support of its allega- 

tions that it had leased the bus to be op- 
erated solely by and under the exclusive 
control of a resident corporation and under 
the resident corporation’s franchise right. 

Israel v. Baltimore & A.R.R., 262 N.C. 83, 
I3603.0.20 0248: 11964); 

Extension of Time to Plead.—The stat- 
utes pertaining to ser’ ice of process upon 
a nonresident motorist contemplate giving 
such a defendant an opportunity to defend 
even beyond the right of the judge in his 
discretion to extend the time. Mills v. 
MeCuen, f N.C App: 403) 167) SE :2d"'628 
L1868:)5 

There is no error where the judge not 
only found good cause for extending the 
time to plead on behalf of the defendant 
but allowed the extension in his discretion, 

no abuse of discretion has been shown, and 

there was sufficient evidence below to sup- 

port the court’s finding of sufficient cause. 
Mills v. McCuen, 1 N.C. App. 403, 161 
S.E.2d 628 (1968). 

Finding of Nonresidence Conclusive on 
Appeal.—The finding of the trial court that 
defendants were nonresidents on the date 

§ 1-105.1. Service on residents 
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of the automobile collision in suit, and 
were, therefore, subject to service under 

this section, is conclusive on appeal if such 
finding is supported by evidence. Hart v. 
Queen City Coach Co., 241 N.C. 389, 85 
oka 19701955). 

Upon motion to dismiss an action on the 
ground that the defendant was a resident 
of this State and was served with sum- 
mons under a statute authorizing service 

on nonresidents, the finding of fact by the 
superior court judge that the defendant 

was a nonresident, based upon competent 

evidence, is conclusive on appeal. Bigham 

vieFoor, 201 N.C, 14;°158 S.E. 548 (1931). 

Findings of Fact Sufficient to Support 
Service under This Section. — See Win- 
borne veestokes, 238 N.C) 414, 78''S.E.2d 
171 (1953). 

Applied in MacClure v. Accident & Cas. 
tric orem 9 NCC 305, 49° 5. F.2d. 742 
(1948); Todd v. Thomas, 202 F. Supp. 45 
(E.D.N.C. 1962); Lamb v. McKibbon, 15 
(Gara piace) 189" S) bo8d) 547 °°(1972). 

Quoted in Townsend v. Carolina Coach 
Compe reN Gas 5605.20 39 (1949 

Cited in Howard v. Queen City Coach 
Sana bee Coe Ut Peas M1S8) ULOS7 ye 
Hodges vo. Home wins, Cos 232 N.G. 475. 

61 S.E.2d 372 (1950); Nationwide Mut. 
itishw Casey eet opertse fol NG. t2S5e01 a4 
S.E.2d 654 (1964); Ellington v. Milne, 14 
Pk Oot Te Cee Gar 1950). 

who establish residence outside the 
State and on residents who depart from the State.—The provisions of 
G.S. 1-105 of this Chapter shall also apply to a resident of the State at the time 
of the accident or collision who establishes residence outside the State subsequent 
to the accident or collision and to a resident of the State at the time of the accident 
or collision who departs from the State subsequent to the accident or collision and 
remains absent therefrom for 60 days or more, continuously whether such absence 
is intended to be temporary or permanent. (1955, c. 232; 1967, c. 954, s. 4; 1971, 
c. 420, s. 2.) 

Cross Reference.—See note to § 1-105. 
Editor’s Note. — This section was re- 

pealed, effective Jan. 1, 1970, by Session 
Laws 1967, c..054,-s. 4; 

Session Laws 1971, c. 420, s. 1, effective 
July 1, 1971, provides: “Section 4 of Chap- 
ter 954 of the 1967 Session Laws is hereby 
amended by deleting G.S. 1-105 and GS. 
1-105.1 from the list of repealed General 
Statutes sections.” 

Section Strictly Construed.—Substittited 
or constructive service of process is a rad- 
ical departure from the rule of the com- 
mon law, and therefore statutes authoriz- 

ing it must be strictly construed both as 
to the proper grant of authority for such 
service and in determining whether effec- 
tive service under the statute has been 

made. Coble v. Brown, 1 N.C. App. 1, 159 
S.E.2d 259 (1968). 

Domicile in State Brings Defendant 
within Reach of State’s Jurisdiction. 
Domicile in the State is alone sufficient to 
bring an absent defendant within the 
reach of the State’s jurisdiction for pur- 
poses of a personal judgment by means of 
appropriate substituted service, provided 
proper notice and opportunity for hearing 
were given. Denton v. Ellis, 258 F. Supp. 
293 (EK DIN.C.. 1966); 

When Plaintiff Must Show Facts Bring- 
ing Defendant within Purview of Section. 
—This section does not require that plain- 
tiffs must set forth in their complaint or 
by affidavit the facts giving rise to the 
conclusion that defendant comes within 

— 
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the purview of the statute; nevertheless, 
upon attack by special appearance and 
motion to quash, a showing is required of 
the facts essential to jurisdiction. Coble 
menrown, 1eN Ge Apps 1411159" p.bedsnco0 
(1968). 
Upon the defendant’s motion to quash 

the service and dismiss the action, it be- 

comes incumbent upon plaintiffs to present 
evidence to support the service of process. 

Coble v. Brown, 1 N.C. App. 1, 159 S.E.2d 
259 (1968). 

Mere Averment of Due Diligence Is In- 
sufficient—A mere averment of due dili- 
gence sufficient to support service by pub- 
lication in an in rem action is not sufficient 
if the case arises under this section. Coble 
ve Brown, 1.N-.G, App; 1, 159 .S.#.2d°259 
(1968). 
Where plaintiffs’ affidavits, stripped of 

incompetent evidence, are left with the 
statement of the deputy sheriff that he 
went to defendant’s last known address on two 
occasions and defendant was not there and that 
he made further investigations and could not 
locate the whereabouts of defendant, conceding, 
for the purpose of argument only, that this 
might be held sufficient to support an averment 
of due diligence under the requirements of 
former § 1-98.2, it is insufficient to make out a 
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say.—Where one plaintiff simply averred 
that he was “informed and believed” that 
defendant had removed himself from his 
last known address and had left the State and 
remained absent for more than sixty days 
continuously subsequent to the collision 
complained of and was residing somewhere in 
Florida and the deputy sheriff’s affidavit 
averred that he talked with a woman who he 
“was informed” and believed was defendant’s 
sister who told him that it was her 
“information and belief” that defendant was 
living in Florida and that he was “informed and 
believes and therefore says” that the only 
information he was able to obtain concerning 
the whereabouts of defendant indicated that 
the said defendant was residing in the state of 
Florida, address unknown, this evidence is 
manifestly hearsay evidence, not admissible, 
and defendant’s objection thereto is entirely 
proper. Coble v. Brown, 1 N.C. App. 1, 159 
S.E.2d 259 (1968). 

Service on Commissioner Must Be by 
Sheriff of Wake County or Some Other 
Person Duly Authorized by Law to Serve 
Summons and Commissioner May Not Ac- 

cept Service by Mail or Directly. — See 

opinion of Attorney General to Mr. J.M. 
Penny, Assistant Commissioner of Motor 

Vehicles, 42 N.C.A.G. 110 (1972). 

prima facie case to support service of process ae ae RRMORNGe. Mut. Ins. Co. v. 

under this section and § 1-105. Coble v. Brown, Roberts, 261 N.C. 285, 134 S.E.2d ok 
Lane App. 1. 159 S.E.2d 259 (1968). (1964); Harrison Vic Hanvey, 265 NEC. 

, : 1 243, 143 S.E.2d 593 (1965); Byrd v. Paw- 
Averment and Affidavit Based on Hear- 1:1)’ 355 ped 390 (4th Cir. 1966). 

ARTICLE 9. 

Prosecution Bonds. 

§ 1-109. Plaintiff’s, for costs. — At any time after the issuance of sum- 
mons, the clerk or judge, upon motion of the defendant, shall require the plaintiff 
to do one of the following things and the failure to comply with such order within 
30 days from the date thereof shall constitute grounds for dismissal of such civil 
action or special proceeding : 

(3) File with him a written authority from a superior or district court judge 
or clerk of a superior court, authorizing the plaintiff to sue as a pauper: 
Provided, however, that the requirements of this section shall not apply 
to the State of North Carolina or any of its agencies, commissions or 
institutions, or to counties, drainage districts, cities and towns; pro- 
vided, further, that the State of North Carolina or any of its agencies, 
commissions or institutions, and counties, drainage districts, cities and 
towns may institute civil actions and special proceedings without being 
required to give a prosecution bond or make deposit in lieu of bond. 
CR Co le et) eee cee ode. :s, 209 Rev... Ss: 450enteny, 
64953 1950 nC va O40 NG. 53 Oo sic LO = Sialie O57 26. 5635 3106). 
Cee 19/20 son) 

Editor’s Note. — The 1971 amendment, 

effective July 1, 1971, inserted “superior or 
district court” near the beginning of sub- 
division (3). 

Only the opening paragraph of the sec- 
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tion and the subdivision changed by the 
amendment are set out. 

For comment on access of indigents into 

the civil courtroom, see 49 N.C.L. Rev. 
683 (1971). 
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§ 1-110. Suit as a pauper; counsel.—Any superior or district court judge 
or clerk of the superior court may authorize a person to sue as a pauper in their 
respective courts when he proves, by one or more witnesses, that he has a good 
cause of action, and makes affidavit that he is unable to comply with the provisions 
of G.S. 1-109. The court to which such summons is returnable may assign to the 
person suing as a pauper learned counsel, who shal! prosecute his action. (C. C. P.. 
s. 72: 1868-9, c. 96, s. 2: Code, ss. 210, 211; Rev., ss. 451, 452; C. S., s. 494; 
1971, c. 268, s. 4.) 

Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, inserted “superior or 
district court” near the beginning of the 
first sentence and substituted, at the end 

of that sentence, “provisions of G.S. 1-109” 
for “preceding section [§ 1-109].” 

§ 1-111. Defendant’s, for costs 
Editor’s Note.—For comment on access 

of indigents into the civil courtroom, see 

49 NI Col Revir 638s 1on 4 
The defense bond required by this sec- 

tion is not an “appeal bond” but is a bond 
which can be required before defendant is 
allowed to plead to the complaint. Crockett 
v. Lowry, 8 N.C. App. 71, 173 S.E.2d 566 
(1970). 

Failure to Give Undertaking—When No 
Objection Made.— 

In cases coming within the purview of 
this section, when an answer has been filed 
without any bond and has remained on file 
without objection, it would be improper for 

§ 1-112. Defense without bond. 
Editor’s Note.— 
For comment on access of indigents into 

the civil courtroom, see 49 N.C.L. Rev. 683 

(1971). 

For comment on access of indigents into 
the civil courtroom, see 49 N.C.L. Rev. 
683 (1971). 

and damages in actions for land. 
the trial judge to strike the answer and 
render judgment for plaintiff without no- 
tice to show cause or without giving the 
defendant the opportunity to file a defense 
bond. Crockett v. Lowry, 8 N.C. App. 71, 
173 S.E.2d 566 (1970): 

Failure to Give Undertaking—Waiver.— 
The requirement that the defendant 

must execute and file a defense bond may 
be waived, unless seasonably insisted upon 
by the plaintiff. Crockett v. Lowry, 8 N.C. 
App..71,.173,9.H.ed 566 (1970). 

Applied in Turner v. Weber, 16 N.C. 
A Dims 4b l0e selteG oul (1972). 

Applied in Turner v. Weber, 16 N.C. 
App. 574, 192 S.E.2d 601 (1972). 

ARTICLE 11. 

lis Pendens. 

§ 1-116. Filing of notice of suit. 

In General. — 

The lis pendens statutes enable a purchaser 
for a valuable consideration who has no actual 
notice of the pendency of litigation affecting the 
title to the land to proceed with assurance when 
the lis pendens docket does not disclose a 
cross-indexed notice disclosing the pendency of 
such an action. Lawing v. Jaynes, 285 N.C. 418, 
206 S.E.2d 162 (1974). 

Purpose of 1959 Amendment of Section. — 

See Lawing v. Jaynes, 285 N.C. 418, 206 S.E.2d 
162 (1974). 

§ 1-117. Cross-index of lis pendens. 

Effect of Lis Pendens Statutes. — The lis 

pendens statutes enable a purchaser for a 
valuable consideration who has no actual notice 
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This section specifies the actions in which 
constructive notice is required, including 
actions affecting title to real property, and also 
prescribed the contents of the required notice 
and when it may be filed. Lawing v. Jaynes, 285 
N.C. 418, 206 S.E.2d 162 (1974). 

Action for Monetary Damages, etc.— 
In accord with 2nd paragraph in original. See 

Lord v. Jeffreys, 22 N.C. App. 13, 205 S.E.2d 
563 (1974). 

of the pendency of litigation affecting the title 
to the lgnd to proceed with assurance when the 
lis pendens docket does not disclose a 
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cross-indexed notice disclosing the pendency of 
such an action. Lawing v. Jaynes, 285 N.C. 418, 

206 S.£.2d 162 (1974). 
Persons Affected by Doctrine of Lis 

Pendens. — The doctrine of lis pendens only 
affects third persons who may take title after 
complaint is filed and notice of lis pendens is 
filed and cross-indexed in the Record of Lis 
Pendens. Lawing v. Jaynes, 20 N.C. App. 528, 
202 S.E.2d 334 (1974). 
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This section deals only with constructive 
notice. Lawing v. Jaynes, 20 N.C. App. 528, 202 
S.E.2d 334 (1974). 

Where a third party buys from defendant 
with actual notice or knowledge of the suit and 
its nature and purpose, and the specific 
property to be affected, he takes title burdened 
with the same obligations as his grantors’. 
Lawing v. Jaynes, 20 N.C. App. 528, 202 S.E.2d 
334 (1974). 

§ 1-118. Effect on subsequent purchasers. 

Effect of Lis Pendens Statutes. — The lis 
pendens statutes enable a purcnaser for a 
valuable consideration who has no actual notice 
of the pendency of litigation affecting the title 
to the land to proceed with assurance when the 
lis pendens docket does not disclose a 
cross-indexed notice disclosing the pendency of 
such an action. Lawing v. Jaynes, 285 N.C. 418, 

206 S.E.2d 162 (1974). 
Purchase from Litigant with Notice.— 

The doctrine of lis pendens in this State only 
affects third persons who may take title after 
complaint is filed and notice of lis pendens is 
filed and cross-indexed in the Record of Lis 

Pendens. Lawing v. Jaynes, 20 N.C. App. 528, 
202 S.E.2d 334 (1974). 

This section only purports to deal with 

constructive notice and its effect on 
subsequent purchasers. Lawing v. Jaynes, 285 | 
N.C. 418, 206 S.E.2d 162 (1974). 

Where a third party buys from defendant 
with actual notice or knowledge of the suit and 
its nature and purpose, and the specific 
property to be affected, he takes title burdened 
with the same obligations as his grantors’. 
Lawing v. Jaynes, 20 N.C. App. 528, 202 S.E.2d 
334 (1974). 

§ 1-119. Notice void unless action prosecuted. 

Effect of Lis Pendens Statutes. — The lis 
pendens statutes enable a purchaser for a 
valuable consideration who has no actual notice 
of the pendency of litigation affecting the title 
to the land to proceed with assurance when the 

§ 1-120. Cancellation of notice. 

Effect of Lis Pendens Statutes. — The lis 
pendens statutes enable a purchaser for a 
valuable consideration who has no actual notice 
of the pendency of litigation affecting the title 
to the land to proceed with assurance when the 

lis pendens docket does not disclose a 
cross-indexed notice disclosing the pendency of 
such an action. Lawing v. Jaynes, 285 N.C. 418, 
206 S.E.2d 162 (1974). 

lis pendens docket does not disclose a 
cross-indexed notice disclosing the pendency of 
such an action. Lawing v. Jaynes, 285 N.C. 418, 
206 S.E.2d 162 (1974). 

SUBCHAPTER Vi PLEADINGS: 

ARTICLE 15. 

Answer. 

§ 1-139. Burden of proof of contributory negligence. 
Contributory Negligence Must Be Set 

Up in Answer and Proved.—In all actions 
to recover damages by reason of the negli- 
gence of the defendant, where contributory 
negligence is relied upon as ‘a defense, it 
must be set up in the answer and defendant 
must assume the burden of proving his al- 
legation of contributory negligence. Stith 
v. Perdue, 7 N.C. App. 314, 172 S.E.2d 246 
(1970). 
One relying on contributory negligence 

must prove facts from which the inference 
of contributory negligence may be drawn 
by men of ordinary reason. Tharpe v. 
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Brewer, 7 N.C. App. 432, 172 S.E.2d 919 

(1970). 
Sufficiency of Plea.—To be sufficient, a 

plea of contributory negligence must aver 
a state of facts to which the law attaches 
negligence as a conclusion. Tharpe v. 
Brewer, 7 N.C. App. 432, 172 S.E.2d 919 
(1970). 
A motion for judgment of compulsory 

nonsuit upon the ground of contributory 
negligence should be allowed only when 
the plaintiff’s evidence, considered alone 
and taken in the light most favorable to 
him, together with inferences favorable to 
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him which may be reasonably drawn there- 
from, so clearly establishes the defense of 
contributory negligence that no other con- 
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Quoted in Bowen v. Constructors Equip. 
Nentalveo, 28s NG, 0395) 196 <S.E.2d .789 
(1973). 

clusion can reasonably be drawn. Stith v. 
Perdue, 7 N.C. App. 314, 172 S.E.2d 246 
(1970). 

ARTICLE 17. 

Pleadings, General Provisions. 

1-148. Verification before what officer.—Any officer competent to take 
the acknowledgment of deeds, and any judge or clerk of the General Court of Jus- 
tice, notary public, in or out of the State, or magistrate, is competent to take 
affidavits for the verification of pleadings, in any court or county in the State, 
ald or generals purposesm( Gaeembews, 11/75 1868-9,.c. 159, s../7; Code, s. 258; 
TSOIP SAO Reve si 2s aso 52 7.19715 '02268;:s..5.) 

Editor’s Note.— 
The 1971 amendment, effective July 1, 

1971, substituted “General Court of Jus- 

tice’ for “superior court” and ‘“magis- 
trate” for “justice of the peace.” 

SUDeH aleheay Lee RE DRITAM HEARINGS. TRIAL 
AND ITS INCIDENTS. 

ARTICLE 19. 

Trial. 

§ 1-174. Issues of fact before the clerk.—All issues of fact joined be- 
fore the clerk shall be transferred to the superior court for trial at the next 
succeeding session, and in case of such transfer neither party is required to give 
an undertaking for costs. (Rev., s. 529; C. S., s. 558; 1971, c. 381, s. 12.) 

Nditor’s Note. — The 1971 amendment, 
effective Oct. 1, 1971, substituted ‘“‘session”’ 
for “term.” 

§ 1-180. Judge to explain law, 

I. IN GENERAL. 

Editor’s Note.— 
For comment on North Carolina jury 

charge, present practice and future pro- 
posals, see 6 Wake Forest Intra. L. Rev. 
459 (1970). 

Purpose of Section.— 
In accord with 2nd paragraph in original. 

See State v. McEachern, 283 N.C. 57, 194 
S.E.2d 787 (1973). 

This section imposes a duty of absolute 
impartiality on the trial judge. State v. 
Best, 280 N.C. 413, 186 S.E.2d 1 (1972); 
State v. Holden, 280 N.C. 426, 185 S.F.2d 
889 (1972). 

This section is now applicable only to 
criminal cases. Civil cases are governed by 
Rule 51 (a) of the Rules of Civil Procedure 
(§ 1A-1), which incorporates the substance 
of the section. Atkins v. Moye, 277 N.C. 
179, 176 S.E.2d 789 (1970). 

Strict Observance of Section’s Provi- 
sions Required—The Supreme Court of 
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but give no opinion on facts. 

North Carolina has consistently endeav- 
ored to maintain the integrity of this sec- 
tion by requiring strict observance of its 
provisions. State v. Lee, 277 N.C. 205, 176 
S.Bi2d.765 (1970). 

The provisions of this section, etc.— 
This section is mandatory and a viola- 

tion ot it is prejudicial error. State v. Lee 
27 IN.G20se 176rsausdi765) (1970). 

If the mandatory requirements of this 
section are not observed, there can be no 
assurance that the verdict represents a 
finding by the jury under the law and the 
evidence presented. Wood v. Nelson, 5 
N.C. App. 407, 168 S.E.2d 712 (1970). 

Section Not Applicable to Hearing 
Where No Jury Is Present.—The provi- 
sions of this section prohibiting a court 
from giving an opinion on the evidence in 
the presence of the jury are obviously not 
applicable in a hearing where no jury is 
present. State v. Butcher, 10 N.C. App. 93, 
177 S.E.2d 924 (1970). 
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The provisions of this section prohibiting 

a court from giving an opinion on the evi- 
dence do not apply in a juvenile delin- 
quency proceeding where no jury is present. 

State v. Rush, 13 N.C. App. 539, 186 S.E.2d 
595 (1972). 
Applied in State v. Virgil, 276 N.C. 217, 

172 S.E.2d 28 (1970); Lentz v. Lentz, 5 
N.C. App. 309, 168 S.E.2d 437 (1969); State 
v. Letterlough, 6 N.C. App. 36, 169 S.E.2d 
269 (1969); State v. Blackmon, 6 N.C. App. 

66, 169 S.E.2d 472 (1969); State v. Light- 
sey, 6 N.C. App. 745, 171 S.E.2d 27 (1969); 
State v. Ealy, 7 N.C. App. 42, 171 S.E.2d 
24 (1969); State v. Locklear, 7 N.C. App. 
493, 172 S.E.2d 924 (1970); State v. Barker, 
SON .C. App. ll 174.°S)h.2d 838. (1970): 
State v. Locklear, 8 N.C. App. 535, 174 
S.E.2d 641 (1970); State v. Batts, 8 N.C. 
ADD. 505 leel 74 po ed. 70401070 )e ota tee, 
Kom, 10s. Cy Ape 181, 1786 5..cdao 
(1970); State v. Council, 10 N.C. App. 190, 
Pi Vert cleasoe (197 0)setatee vat OlsO tl weal 
NEG ADD 26430, oil 81a 6 Od weet 07) 
piatesy. «Powell 2774.N.C (672.0178 9. baed 
417 (1971); State v. Moore, 279 N.C. 455, 
183 §.E.2d 456 (1971); State v. Williams, 
210 UNC. 515,.184-5. 2d.2890(1971) “estate 
Wee oUt 210. IN. Coe 68940 185075. 20 e206 
(1971) ;sstaterv. Gordon; 12)..N.C. App. 3s, 
182 506 daeid (1971s) iotatem ve Winged © 

NUGRe ADD 568,.0183s. o:ne2din Sa 7a 1ort) 
State v. Lindquist, 14 N.C. App. 361, 188 
SsHeed H860{ 1972); >tatesvankhiters1 jane. 
App. 101, 193 S.E.2d 413 (1972); State: v. 
Williams, 17 N.C. App. 39, 198 S.E.2d 452 
(1972); State v. Blacky 2830 N:Ga 344" <196 
SFi205.9225: (1973); State ve eMitchell:s.283 

WiC. 462, 196: S.E:2d) 736, (1973):. State v. 

Woodcock, 17 N.C: App. 242;. 193 S.H:2d 

Tod 61973): State v: Tennyson, 2lGaNn.G. 

Apps 349. 194.°S.E.2d 224 (1973); “State vy. 

Wood, 17 N.C. App. 352, 194 8S.E.2d 205 

(1973); Jones v. Seagroves, 17 N.C. App. 
B67 195 ds ooo lols ptale ve Wrient, 

isan GC. App. 76, 195 2.20 80 Lt 1973): 
State v. Snuggs, 18 N.C. App. 226, 196 
wo pen 4197/3): state. v2. Mize!” 19 

N.C. App. 663, 199 S.E.2d 729 (1973). 
Quoted in State v. Jacobs, 278 N.C. 693, 

180 S.E.2d 832 (1971). 
Cited in State v. Haith, 7 N.C. App. 552, 

172. S.E.2d 912 (1970); State-v. Powell, 11 
MiG aA ppen 46550181. 9. ede 4ue (1074): 
Cutts v. Casey, 278 N.C. 390, 180 S.E.2d 
297 (1971); Investment Properties of Ashe- 
ville, Inc. v. Norburn, 281 N.C. 191, 188 

S.E.2d 342 (1972); Little v. Poole, 11 N.C. 
App. 597, 182 S.E.2d 206 (1971); Worrell 
v. Hennis Credit Union, 12 N.C. App. 275, 
182 S.E.2d 874 (1971); State v. Summrell, 
282 N.C. 157, 192 S.E.2d 569 (1972); State 

v. Blue, 17 N.C. App. 526, 195 S.E.2d 104 
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(1973); State v. Patterson, 284 N.C. 190, 200 

S.E.2d 16 (1973); State v. Crowder, 285 N.C. 42, 
203 S.E.2d 38 (1974); State v. Jones, 21 N.C. 
App. 666, 205 S.E.2d 147 (1974); State v. 
Harding, 22 N.C. App. 66, 205 S.E.2d 544 (1974). 

II. OPINION OF JUDGE. 

A. General Consideration. 

Purposes and Effect of Section.— 
In accord with 2nd paragraph in original. See 

State v. Greene, 285 N.C. 482, 206 S.E.2d 229 
(1974). 

In accord with 5th paragraph in original. 
See State v. McLean, 17 N.C. App. 629, 195 
Dee edes86 aC 973 )b 

In accord with 9th paragraph in original. 
DeCerotate wv ih razier 207s tN. GC.) 45a ews 
S.E.2d 128 (1971); State v. Lowery, 12 
NECU AD Da Os8.8 18d. bed 797 20107 Tye 
State v. Allen, 283 N.C. 354, 196 S.E.2d 
256 (1973). 

Defendants are entitled to have a case 
presented to the jurors without their being 
subjected to the opinion of a trial judge 
upon what the facts of the case are or 
what the verdict should be. Voorhees v. 
Guthrie, 9 N.C. App. 266, 175 S.E.2d 614 
(1970). 
A court’s expressions of opinion are 

particularly harmful if they include as- 
sumptions of evidence entirely unsupported 
by tne record, sptate ve stroude to NLC 
Oe Orie 2Ongie- (la7 0s 
When remarks from the bench tend to 

belittle and humiliate counsel, defendant’s 
case can be seriously prejudiced in the eyes 
of the®jury: State vw Frazier, 278° N.C, 458, 
180% >. castles «19071 ). 
Any opinion or intimation of the judge at 

any time during the trial which prejudices 
a litigant in the eyes of the jury is revers- 
ible error. State v. Atkinson, 278 N.C. 168, 

170M ORE cd Pade LOT 
This section imposes on the trial judge 

the duty of absolute impartiality. State v. 
Prazier 227s a Ns Ow 258 eras0 MS) bed: 128 

CLOM eeStateryvc Alien? 2830N Crrss4, 196 
S.E.2d 256°(1973). 

It is the duty of the trial judge at all 
times to be absolutely impartial. State v. 
Atkinson, 278 N.C. 168, 179 S.E.2d 410 
(1971). 

Every person charged with crime has an 
absolute right to a fair trial before an im- 
partial judge and an unprejudiced jury in 

an atmosphere of judicial calm. To accord 

this right the trial judge must abstain from 
conduct or language which tends to dis- 

credit or prejudice the accused or his cause 
with the jury. State v. Cox, 6 N.C. App. 
18, 169 S.E.2d 134 (1969); State v. Lem- 
mond, 12° N.C, App. 128." 182° S: 2d’ 636 

(1971). 
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Every person charged with a crime has a 
right to trial before an impartial judge and an 
unprejudiced jury, and any intimation or 
expressed opinion by the judge at any time 
during the trial which prejudices the jury 
against the accused is ground for a new trial. 
State v. Arnold, 284 N.C. 41, 199 S.E.2d 423 
(1973). 

This section was intended, etc.— 

The respective functions of the judge 
and jury in criminal trials are clearly 
demarcated by this section; by that demar- 
cation the trial judge is denied the right, 
in any manner or in any form, to invade 
the province of the jury. State v. Holden, 
280 N.C. 426, 185 S.E.2d 889 (1972). 

Judge to Abstain from Prejudicial Con- 
duct or Language.—The judge must ab- 
stain from conduct or language which 
tends to prejudice the accused or his cause 
with the jury. State v. Atkinson, 278 N.C. 
68. 279 oy. 2107 (1971). 

This section forbids the judge, etc.— 
In accord with 1st paragraph in original. 

See State v. Frazier, 278 N.C. 458, 180 
S.E.2d 128 (1971); State v. Atkinson, 278 
N.C. 168, 179 S.E.2d 410 (1971); State v. 
Allen, 283 N.C. 354, 196 S.E.2d 256 (1973); State 
v. Hewitt, 19 N.C. App. 663, 199 S.E.2d 729 
(1973). 

In accord with 2nd paragraph in original. 
see! State av. /hrazierm 1278) N.C: 458; (180 
SH cdses i oid) 

In accord with 8th paragraph in original. 
See State y. Hall, 11 N.C» App. 410, 181 
Siri 2d/'240 (1971) State: va sWhitted, 14 
NoG App. 62, 18745) b2d'3918(1972); 
The trial judge is expressly forbidden to 

convey to the jury, in any manner, at any 

stage of the trial, his opinion as to whether 
a fact is fully or sufficiently proven. State 
ve) Cox GUN GUA pp de 91601 57d ato 
(1969); State v. Lemmond, 12 N.C. App. 
128, 182 S.E.2d 636 (1971). 

The judge may not make a statement or 
ask a defendant or a witness questions 
tending to impeach him or to cast doubt 
on his credibility or which intimate that a 
fact has or has not been established. State 
va BYtd: LOUN.C PApol 56-177 SS. B.2d0 738 
(1970). 

Section Not Confined to Charge.— 
In accord with 3rd paragraph in original. 

meevntatee We COX, OG pCa eA ODL 15.0,109 
S.E.2d 134 (1969); State v. Lemmond, 12 
NCA pp 2289.18) SF edi 636. .( 1971): 

This section applies not only to the 
charge of the court, but also prohibits the 
court at a jury trial from expressing an 
opinion on the evidence or the veracity of 
the witnesses at any time during the trial 
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in any manner, or in any form, by word of 

mouth or by action, and prohibits the trial 
judge from asking questions or making 

comments at any time during the trial 

which amount to an expression of opinion 
as to what has or has not been shown by 
the testimony of a witness. State v. Byrd, 
Pe eA OP 00.6 17 te moked 1398. (1970). 

It is error for the trial judge to express 
or imply, in the presence of the jury, any 
opinion as to the guilt or innocence of the 

defendant, or as to any other fact to be 
determined by the jury, or as to the credi- 
bility of any witness. It is immaterial how 
such opinion is expressed or implied, 
whether in the charge of the court, in the 
examination of a witness, in the rulings 

upon objections to evidence or in any 
other manner. State v. Freeman, 280 N.C. 

Deo emoied 59. (1972), 
Section Applies throughout Trial.— 
In accord with 1st paragraph in original. 

See State v. McEachern, 283 N.C. 57, 194 

ort a Yah vgs Gk! edd) B 

This section has been construed to pro- 

hibit any opinion or intimation of the judge 
at any time during the trial which is cal- 
culated to prejudice the parties in the eyes 
of the jury. State v. Holden, 280 N.C. 426, 
185 S.E.2d 889 (1972): State v. Allen, 283 

N.C. 354, 196 S.E.2d 256 (1973). 
Motive of Judge Immaterial.— 
In accord with 1st paragraph of original. 

See State v. McEachern, 283 N.C. 57, 194 

Satederey (1973): 
In accord with 2nd paragraph in orig- 

inal. See State v. Byrd, 10 N.C. App. 56, 

177 S.E.2d 738 (1970). 
The trial judge occupies an exalted station, 

causing jurors to entertain great respect for his 
opinion and to be easily influenced by a 
suggestion coming from him. The probable 
effect upon the jury, and not the motive of the 
judge, determines whether a party’s right to a 
fair trial has been impaired. In re Will of York, 
18 N.C. App. 425, 197 S.E.2d 19 (1973). 

Inadvertent Expression, etc.— 
The fact that the expression of opinion 

was unintentional or inadvertent does not 
make it less prejudicial. State v. Hall, 11 
N.C. App. 410, 181 S.E.2d 240 (1971). 
Where trial court inadvertently ex- 

pressed his opinion in stating the conten- 
tions of the parties, the cause must be 
remanded for a new trial. Voorhees v. 
Guthrie, 9 N.C. App. 266, 175 S.E.2d 614 
(1970). 

Prejudicial Impression No: Removed, etc.— 

Error committed by the court in expressing 
an opinion on the facts is virtually impossible 
to cure. State v. Clanton, 20 N.C. App. 275, 201 
S.E.2d 365 (1973). 
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Ordinarily, an expression of opinion can- 
not be cured by instructing the jury to 
disregard it. State v. McEachern, 283 N.C. 
bi, 194-5. H.2d 787" (1973). 

Harmless Error.— 
In accord with original. See State v. 

Huffman, 7) N.C. App. 92,°1708S:E.2d' 561 
(1969); State v. Gibson, 14 N.C. App. 409, 
188 S.E.2d 683 (1972); State v. Wooten, 

fay NEC App. 0193,7189)-5.b 2des79 (1972): 
Not every ill-advised expression by the 

trial judge is of such harmful effect as to 
require a reversal. The objectionable lan- 

guage must be viewed in light of all the 
facts and circumstances, and unless it is 

apparent that such infraction of the rules 
might reasonably have had a prejudicial 
effect on the result of the trial, the error 
will be considered harmless. State v. 
Holden, 280 N.C. 426, 185 S.E.2d 889 
(4972)2 State vy. Blue, 17. N.C App,..526, 
iO Sea 104" (1973). 
Although the language used in an in- 

struction was a poor choice for the pur- 
pose intended and was expressly disap- 

proved and would ordinarily require a new 
trial, it did not constitute reversible error 
because it had no prejudicial effect on the 
result of the trial and was therefore harm- 
lessus,otate ee Dailey, 280... N:G. (264.185 

S.E.2d 683 (1972). 
A defendant who contends that the trial 

court’s remarks amount to an expression of 

opinion in the presence of the jury must 
show more than the possibility of unfair 
influence: it must appear with ordinary 

certainty that the court’s language, when 
fairly interpreted, was likely to convey an 
opinion to the jury and could reasonably 
have had an appreciable effect on the re- 
sult of the trial. State v. Hollingsworth, 
11 N.C. App. 674, 182 S.E.2d 26 (1971); State v. 
Wallace, 21 N.C. App. 523, 204 S.E.2d 855 
(1974). 

Objections 
Time.— 

Objections to the charge in reviewing the 
evidence and stating the contentions of the 
parties must be made before the jury re- 

tires so as to afford the trial judge an op- 
portunity for correction; otherwise they are 
deemed to have been waived and will not 
be considered on appeal. State v. Gaines, 
283 N.C. 33, 194 S.E.2d 839 (1973). 

Unsupported Assumption of Evidence Is 
Prejudicial Despite Untimely Objection.— 
While ordinarily error in stating conten- 
tions of the parties must be brought to the 
trial court’s attention in time to afford 
opportunity for correction, where the mis- 
statement of a contention upon a material 

point includes an assumption of evidence 

Must Be Made in Apt 

ol 
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entirely unsupported by the record, the 
misstatement must be held prejudicial, not- 
withstanding the absence of timely objec- 
tion. State v. Stroud, 10 N.C. App. 30, 
177 S.E.2d 912 (1970). 

Credibility of Witnesses, etc.— 
The credibility of the witnesses and con- 

flicts in the evidence are for the jury, not 
the ‘court. Atkins v. Moye, 277 N.C. 179, 
176 S.E.2d 789 (1970). 
The sound rule that no judge at any 

time is permitted to cast doubt upon the 
testimony of a witness is firmly fixed in 
this jurisdiction. The judge must exercise 
great care to see that nothing he does or 

says during the trial can be understood by 
the jury as an expression of an opinion on 
the facts or conveys an impression of ju- 
dicial meaning. State v. Battle, 18 N.C. 
App. 256, 196 S.F.2d 536 (1973). 
The criterion for determining whether 

the trial judge deprived an accused of his 
right to a fair trial by improper comments 
or remarks in the hearing of the jury is the 
probable effect upon the jury. In applying 
this test, the utterance of the judge is to be 
considered in the light of the circumstances 
under which it was made. State v. Cox, 6 

N.C. App. 18, 169 S.E.2d 134 (1969); State 
v. Lemmond, 12 N.C. App. 128, 182 S.E.2d 
636 (1971). 

A broadside exception to the charge will 
not be considered, etc.— 
Where the error assigned is that “the 

court erred in failing to declare and explain 
the law arising on the evidence given in 
the case,” and that in so failing the court 

violated this section, such an assignment 
of error is a broadside exception and will 
not be considered on appeal. State v. Rigs- 
bee, 15 N.C. App. 218, 189 S.E.2d 583 
(1972): 

Correctness of Instructions Will Be 
Presumed.— 

When the charge is not included in a 
case on appeal, it is presumed to be free 
from error and also it is presumed that the 

jury was properly instructed as to the law 
arising upon the evidence. State v. Murphy, 
280 N.C. 1, 184 S.E.2d 845 (1971). 

B. What Constitutes an Opinion. 

In General.— 
The judge must abstain from conduct or 

language which tends to discredit or preju- 
dice the accused or his cause with the 
jury. State v. Holden, 280 N.C. 426, 185 
S.E.2d 889 (1972); State v. Blue, 17 N.C. 
App. 526, 195 S.E.2d 104 (1973). 

Test of Violation.— 

The provisions of this section may be violated 
at any stage of the trial by comments of the 
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testimony of a witness, by remarks which tend 
to discredit a witness, by imbalancing the 
evidence in the charge to the jury or by any 
other means which intimates an opinion of the 
trial judge in a manner which would deprive an 
accused of a fair and impartial trial before the 
jury. State v. Greene, 285 N.C. 482, 206 S.H.2d 
229 (1974). 

Taking Witness into Custody in Pres- 
ence of Jury.— 

If a witness is taken into custody during 
the course of the trial under such circum- 
stances as to lead the jury to the conclu- 
sion that the judge was of the opinion that 
the witness was guilty of perjury, such 
action constitutes prejudicial error as being 
an expression of opinion by the court as 
to the credibility of the witness. State v. 
Garrett, 5 N.C. App. 367, 168 S.E.2d 479 
(1969). 
Taking Witness into Custody Out of 

Presence of Jury.—The fact that the trial 
court ordered a State’s witness to be taken 
into custody and charged with perjury does 
not constitute an expression of opinion to 
the prejudice of defendants in violation of 
this section when the trial court’s action 
took place out of the presence of the jury. 

State evil Garrett, pio N: Gio App. 6367, 168 
S.E.2d 479 (1969). 
Taking Defendant into Custody during 

Course of Trial. — There is no prejudicial 
error so long as the discretion of the trial judge 
to insure the presence of a defendant by 
ordering him into custody during the course of 
trial is not exercised in a manner which would 
convey to the jury, either expressly or 
implicitly, the slightest intimation that the 
court had any opinion regarding defendant’s 
credibility as a witness or the strength of his 
case. State v. Collins, 19 N.C. App. 553, 199 
S.E.2d 491 (1978). 

Possibility of Unfair Inference Insuff- 
cient.— 

It is not sufficient to show by a critical 
examination that the judge’s words, de- 
tached from the context and the incidents 
of the trial, are capable of an interpretation 
from which an expression of opinion may 
be inferred. State v. Allen, 283 N.C. 354, 
196 S.E.2d 256 (1973). 
Remarks Belittling Counsel. — Remarks 

from the bench which tend to belittle and 
humiliate counsel, or which suggest that 

counsel is not acting in good faith, reflect not 
only on counsel but on the defendant as well 
and may cause the jury to disbelieve all 
evidence adduced in defendant’s behalf. State v. 
Holden, 280 N.C. 426, 185 S.E.2d 889 (1972). 

It is error for the judge to make any remarks 
which tend to belittle or humiliate defendant’s 
cause or his counsel before the jury. State v. 
Hewitt, 19 N.C. App. 666, 199 S.E.2d 695 (1973). 

GENERAL STATUTES OF NORTH CAROLINA § 1-180 

Admonitions of the court to counsel up- 
on improper questioning of witnesses have 
repeatedly been held not prejudicial. State 
VerGax 6 N.C: FADD. 18) 169. °S.b.2d) 134 
(1969). 
A remark by the court in admitting or 

excluding evidence is not prejudicial when 
it amounts to no more than a ruling on the 
question or where it is made to expedite 
the trial. State v. Cox, 6 N.C. App. 18, 169 
S.E.2d 134 (1969). 

Control of Examination and Cross-Ex- 
amination.—It is both the right and the 
duty of the presiding judge to control the 
examination and cross-examination of wit- 
nesses, both for the purpose of conserving 
the time of the court, and for the purpose 
of protecting the witness from prolonged 
and needless examination, but in doing so 
the court must not intimate any opinion 
either of the witness or his credibility. 
State v. Frazier, 278 N.C. 458, 180 S.E.2d 
128 (1971). 

Intimation That Controverted Facts, 
etc.— 

In accord with original. See State v. 
Brinkley 09 Ne G@- Apps 1160, s177 3S, B.2d 
727 (1970). 
Assumption That Fact, etc.— 
In accord with 1st paragraph of original. 

Seen tate sve Lialle 119 N.C, “App +4107 481 
».H.2d) 240) (1971)> State” v. “Brinkley, 10 
NIG MAD Ds 160; 101 sor beed rer (L970) 

Remarks Must Be Prejudicial.— 
Remarks of the court during a trial will 

not entitle a defendant to a new trial un- 
less they tend to prejudice the defendant. 

Statenve Dvr 10 GNC. 8ADp. 26,0177. oO. ceed 
“a6 (197/0)- State vanaynor, 17 N.C, App: 
(07) 195" S; Be2d) 309) (1973). 

An accused is not entitled to a new trial 
because of remarks of the trial judge unless 
they tend to prejudice defendant in light of the 
circumstances in which they were made, and 
the burden of showing that he has been 
deprived of a fair trial by such remarks is upon 
the defendant. State v. Greene, 285 N.C. 482, 

206 S.E.2d 229 (1974). 
Credibility of Witnesses.— 
This section prohibits any ridicule that 

casts aspersions on the testimony of a wit- 
ness and thus damages his credibility. 
State v. Frazier, 278 N.C. 458, 180 S.E.2d 
128° (1971): 

It is error for the tria? judge to indicate 
to the jury in any manner his opinion as to 
the credibility of a witness, or as to the 
weight to be given his testimony. State v. 
Frazier, 280° N.C: 181, 185 S.E.2d 652 
(1972). 

Time Spent in Outlining Evidence, etc.— 
The fact that the trial court necessarily 

o2 
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consumed more time in outlining the evi- 
dence for the State than that of the defen- 
dant did not support defendant’s conten- 
tion that the court expressed an opinion 
upon the facts by laying undue emphasis 
on the contentions of the State. State v. 
Crutchfield, 5 N.C. App. 586, 169 S.E.2d 
43 (1969). 
The court summarized the evidence fairly 

and accurately showing no bias in favor of 
either the State or the defendants; the fact that 
more time was devoted to the State’s evidence 
than to that of the defendants was to be 
expected where the State presented far more 
evidence. State v. Grant, 19 N.C. App. 401, 199 
S.E.2d 14 (1973). 

The charge of the court in summarizing the 
evidence for the jury was not weighed in favor 
of the State to such a degree that it constituted 
an expression of opinion. The State presented a 
great deal more evidence than the defendant 
and it is to be expected that more time would be 
required for summary. State v. Hamilton, 19 
N.C. App. 486, 199 S.E.2d 159 (1973). 

The fact that the court spent more time in 
summarizing the State’s evidence than that of 
the defendant is attributable to the fact that 
the witnesses for the State testified more 
extensively than those of the defendant. State 
vy. Payne, 19 N:C. App. 611, 199 S..2d' 132 
(1978). 

The trial court may have emphasized 
discrepancies in defendant’s evidence more 
than those in State’s evidence, but the court is 
not required to give equal time to each side; 
nothing more is required than a clear 
instruction applying the law to the evidence 
and giving the positions taken by the parties as 
to the essential features of the case. State v. 
Reisch, 20 N.C. App. 481, 201 S.E.2d 577 (1974). 

A charge which reviews the State’s evi- 
dence cannot be held erroneous as an ex- 
pression of opinion that certain facts were 
fully proven when it appeazs that the court 
categorically indicated to the jury it was 
reviewing the State’s evidence. State v. 
Rennick ise N-C. App:.270,.17425: Fred) i122 
(1970). 

Questioning Witness.— 

In accord with 4th paragraph in original. 
See State v. Blalock, 9 N.C. App. 94, 175 

S Bed 716 (1970): 
In accord with 6th paragraph in orig- 

inal. See State v. Freeman, 280 N.C. 622, 

187 S.E.2d 59 (1972). 
It has been the immemorial custom for 

the trial judge to examine witnesses who 
are tendered by either side whenever he 
sees fit to do so, but the law requires such 
examinations to be conducted with care 
and in a manner which avoids prejudice to 
either party. State v. Frazier, 278 N.C. 458, 
180 S.E.2d 128 (1971). 

D3 

1974 CUMULATIVE SUPPLEMENT § 1-180 

It is proper for the court to ask a wit- 

ness questions for the purpose of clarifying 

the witness’ testimony, but in so doing the 
court should be careful not to express an 
opinion on the facts or impeach or dis- 
credit the witness. State v. Byrd, 10 N.C. 
App. 5byel%7)S.E2d6 738) (1970). 

A trial judge may ask questions of a wit- 
ness in order to obtain a proper under- 

standing and clarification of the witness’ 
testimony. State v. Blalock, 9 N.C. App. 
94, 175 $.E.2d 716 (1970); State v. Lowery, 
T2aNIG Apo boo bee” Sot 2d Fou word )& 
Staten ive OodialpoNuGe App 2170, 1184 
SobeasolG: (L071 estate ro eest . 10... 
Agp.1204,°184 wo 2d 905) (1971); Staten 
Wooten, 15 N.C. App. 193, 189 S.E.2d 579 
(1972): State v. Wright, 16 N.C. App. 562, 
192 S.E.2d 655 (1972). 

It is proper, and often necessary, that 
judges ask questions of witnesses which are 
designed to obtain a proper understanding 
and clarification of the witnesses’ testi- 
mony. State v. Rennick, 8 N.C. App. 270, 
Lease eed bee. iar). 

A trial judge is justified in propounding 

competent questions in order to develop 
Some vrelevant act, mtateev.. Hutiman. 1% 

RCW ADD, 92. v1o5/h.ed, 239) GLOGS ). 

It is not improper for the court to ask 

questions for the purpose of obtaining a 
proper understanding and clarification of a 
witness’ testimony as long as the trial 
judge does not engage in frequent inter- 
ruptions and prolonged questioning. State 

Vorer aiiriman 1 NG peep woos sty barS. isced 
339 (1969), 

If by their tenor, their frequency, or by 

the persistence of the trial judge they tend 
to convey to the jury in any manner at any 

stage of the trial the impression of judicial 
leaning, examinations of witnesses by the 

judge violate the purpose and intent of this 
section and constitute prejudicial error. 
statery, Frazier, 278 "N-GC. 458" 180 SE iad 
125 (1971) "State -v.. Lowery}"12 N°C.App. 
Ae LBa ot eae ror aC LOTL) rotate © vs 
Wreht. 16° °N: Ci 62" 192 *S, Reed 655 
(eeoy is 

The statutory proscription against the 
trial judge expressing an opinion prohibits 
the court from asking questions at any 
time during the trial which amount to an 
expression of opinion as to what has or 
has not been shown by the testimony of a 
witness. State v. Huffman, 7 N.C. App. 92, 
171 S.E.2d 339 (1969). 
The court can ask questions of the wit- 

ness for the purpose of clarifying his tes- 
timony. State v. McLamb, 13 N.C. App. 
105218 ini ockedatps) (1072). 

It is sometimes necessary for the pur- 
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pose of clarification for a trial judge to 
question a witness, and such questions are 
proper so long as they are asked with care 
and in a manner which avoids prejudice to 
either party. State v. Allen. 14 N.C. App. 
485, 188 S.E.2d 568 (1972). 

It is improper for a trial judge to ques- 

tion a witness for the purpose of impeach- 
ing his testimony. State v. Lowery, 12 
NG? A pp,0538) 183 Si Hed W797" (4971); 

The trial judge is permitted to ask ques- 
tions of a witness in the presence of a jury 
for the purpose of clarifying matters that 
are unclear or not understood. State v. 
Laws ile N. Gs Aposieo mites, cdr 16 
(1972). 

While this section prohibits the court 
from expressing an opinion as to what has 

or has not been shown by the testimony 
of a witness, it is not improper for the 
court to ask questions for the purpose of 
obtaining a proper clarification and under- 
standing of the testimony. State v. Wil- 
hamsr a7 Nie Applied eel os tore.ed) 478 
(1972); State v. McMillan, 19 N.C. App. 721, 200 
S.E.2d 339 (1973). 

In the trial of criminal actions the court 
may ask a witness questions designed to 
obtain a proper understanding and clari- 
fication of the witness’ testimony or to 
bring out some fact overlooked, but the 
court may not ask a defendant or a witness 

questions tending to impeach him or to 
cast doubt upon his credibility. State v. 
Prikhatt the nee PAOD 1 0, 196th ed 
290 (1973); State v. Bond, 20 N.C. App. 128, 201 

S.E.2d 71 (1973). 
While this section prohibits the judge from 

expressing an opinion as to what has or has not 
been proven by the testimony of a witness, it is 
not improper, and is sometimes necessary, for 
the judge to ask questions of a witness in order 
to get the truth before the jury. State v. Coble, 
20 N.C. App. 575, 202 S.E.2d 303 (1974). 

In the exercise of his duty to supervise and 
control the course of a trial so as to insure 
justice for all parties, the court may interrogate 
a witness for the purpose of clarifying his 
testimony, and it is the duty of the trial judge 
to control the examination and_ cross- 
examination of witnesses. State v. Greene, 
285 N.C. 482, 206 S.E.2d 229 (1974). 

While it is proper and may on cccasion 
become necessary for the trial judge to 

interrogate a witness for the purpose of 
clarifying and promoting a_ better 
understanding of the witness’s testimony, such 
examinations should be conducted with care 
and in a manner which avoids prejudice to 
either party. If by their tenor, their frequency, 
or by the persistence of the trial judge, they 
tend to convey to the jury in any manner at any 
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stage of the trial the “impression of judicial 
leaning,” they violate the purpose and intent of 
this section and constitute prejudicial error. 
State v. Bridges, 19 N.C. App. 567, 199 S.E.2d 
467 (1973). 

The trial judge may not express an opinion to 
the jury in violation of this section by 
extensively questioning defendant and his 
witnesses. State v. Bond, 20 N.C. Apn. 128, 201 
S.E.2d 71 (1973). 
Assumption of Existence, etc.— 

An instruction that there was evidence that 
defendant admitted some of the facts related to 
the crime was an assumption by the judge of a 
material fact which was not in evidence. It 
constituted an expression of opinion that a fact 
had been proven. State v. Clanton, 20 N.C. App. 
275, 201 S.E.2d 365 (1973). 

Test for Determining Prejudice.— 
The question of whether prejudice re- 

sulted is to be considered in the light of 
the circumstances under which the remarks 
were made. State v. Byrd, 10 N.C. App. 
Sit ocd sies (190)" otatery. Raynor, 
Vere pots is 19s Ot e,.cd- O09. (1972). 

C. Illustrative Cases. 

1. Remarks Held Not Erroneous. 

a. Remarks concerning a Party 

to the Trial. 

Colloquy Whether Defendant Ought to 
Be Incarcerated Overnight.—Colloquy be- 
tween the trial court and the defense coun- 
sel in which the court stated, as the jury 
was leaving the courtroom, that the de- 
fendant ought to be kept in jail overnight, 
and in which the court also stated, in the 
absence of the jury, that the defendant 

“has got more reason to run now than he 
ever had. is) not’ prejtdicial® (State**v. 
Wood, 9 N.C. App. 706, 177 S.E.2d 449 
(1970). 
Charge on Contention in Defendant’s 

Confession.—In a prosecution for break- 
ing and entering and larceny, the trial 
court did not express an opinion on the 
evidence in charging on defendant’s con- 
tention as contained in his confession that 
he acted only as a watchman during per- 
petration of the crimes where the court 
immediately thereafter instructed the jury 
that defendant denied being at the scene 
of the crime and claimed that his confes- 
sion was made under duress. State v. 
McIlwain, 18 N.C. App. 230, 196 S.E.2d 
614i (1973)8 

b. Remarks concerning Witnesses. 

Ruling That Expert Witness Is Qualified 
to Testify— Where the court’s ruling could 
not be interpreted by the jury as anything 
other than a holding that the witness was 
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qualified to testify concerning his expert 
opinion in his field, it was not necessary 
for the trial judge to excuse the jury from 
the courtroom when ruling upon the quali- 
fication of a witness to testify as an ex- 

Pert Stater vy razien, 280 aNiGy 1Bie 185 
S.E.2d 652 (1972). 
Remark That Witness’ Motion for Di- 

rected Verdict Had Been Granted.—A trial 
court’s statement to the jury that motions 
for directed verdicts of not guilty had been 
entered by all four defendants and had 
been granted only as to two defendants, 

one of whom was about to testify for the 
other defendants, was not an expression 

of opinion. State v. Fry, 13 N.C. App. 39, 
185 °S/E2d? 256) (1972): 
Remark That Witness Has Fully An- 

swered Question.— 
Trial judge’s statement that a question 

put to the witness had been previously an- 
swered did not amount to an expression 
of opinion on the evidence. State v. Hol- 
lingsworth, 11 N.C. App. 674, 182 S.E.2d 
26 (1971). 
The trial judge did not express an opinion in 

favor of the State by sustaining objections to 
defendants’ questions and saying to defense 
counsel, “He has answered your question.” This 
was not in any way a disparaging or critical 
remark but merely a statement of fact. State v. 
Grant, 19 N.C. App. 401, 199 S.E.2d 14 (1973). 

c. Remarks concerning Weight and 

Credibility of Testimony. 

Statement as to Qualification of Wit- 
ness.— 

The trial court did not express an opin- 
ion as to the credibility of witnesses for 
the State by ruling, in the presence of the 
jury, that each was an expert in the field 
of his testimony. State v. Frazier, 280 N.C. 
181, 185 S.E.2d 652 (1972). 

Statement concerning Admission.— 

Where in the course of his charge to the 
jury a trial judge said: “I believe the 
State’s evidence further tends to show that 
the defendant after being warned of his 
rights made an admission or confession to 
the police and told them that he had a 
gun; that is to wit: a .22 caliber pistol 
with a blue steel barrel and white han- 
dles,” that was not an expression of opin- 
ion that defendant had confessed his guilt. 
State v. Bailey, 280 N.C. 264, 185 S.E.2d 
683 (1972). 
Testimony of Witnesses Having Interest 

in Case.—There is no hard and fast form 
of expression or consecrated formula re- 
quired, but the jury should be instructed 
that, as to the testimony of relatives or 

parties interested in the case and defen- 
dants, the jury should scrutinize their 
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testimony in the light of that tact; but if, 

after such scrutiny, the jury should believe 
that the witness has told the truth, they 
should give him as full credit as if he were 
disinterested. State v. Griffin, 280 N.C. 142, 
185 S.E.2d 149 (1971). 
A charge did not constitute an expres- 

sion of opinion upon the credibility of de- 
fendant or his mother where the admoni- 
tion to scrutinize their testimony in light 
of their interest in the case included not 
only the defendant and his mother but 
also the testimony of any witness who 
had an immediate personal interest in the 
outcome of the verdict. State v. Griffin, 

S80PIN Gi 142, 1830 Sr 2d 149 (1971, 
It is proper for the trial court to instruct 

the jury to scrutinize the defendant’s tes- 
timony in the light of his interest in the 
outcome of the case, and that if they be- 
lieve he is telling the truth they will give 
to his testimony the same weight they 

would give to the testimony of any other 
believable witness. State v. Best, 13 N.C. 
App. 204, 1847S. F.2d. 905°.(1971). 

Definiiion of Reasonable Doubt.—In a 
first-degree murder prosecution, the trial 
judge’s definition of reasonable doubt as a 
‘possibility of innocence” was more favor- 
able to defendant than was required and 
therefore did not constitute prejudicial 
Crlofrtateav, eoryatit. 2a IN. Coser, 7 Oo 
S.E.2d 509 (1973). 

Instruction That Jury May Consider 

‘“‘Absence of Provocation’? for Murder. — 
'Judge’s instruction to the jury in a first-degree 
murder case that the jury, in determining 
premeditation and deliberation, may consider 

the “absence of provocation” did not express a 
court opinion that there was no evidence of 
provocation in the case. State v. Fowler, 285 
N.C. 90, 2038 S.E.2d 803 (1974). 

d. Miscelianeous Remarks. 

Questioning Witnesses.—In a homicide 
prosecution, the trial court did not express 

an opinion in asking one State’s witness 
13 questions or in asking a second State’s 
witness five questions, where each question 

was designed to clarify the testimony of 
the witness as to location of the defendant 
and the deceased at the time the homicide 
occurred. State v. Freeman, 280 N.C. 622, 

(BG 2ds590 (1972), 
In a homicide prosecution, the trial court 

did not express an opinion in any of nine 
questions propounded to defendant where 
their purpose was to enable the court to 
rule upon objections by the solicitor, to 
clarify a simple, affirmative answer to a 
question asked in the alternative, to clarify 

defendant’s ambiguous answers to ques- 
tions by the solicitor concerning a prior 
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conviction, or to enable the court to make 
an accurate note concerning defendant’s 
testimony as to his reason for following 
deceased out of the poolroom where the 
homicide occurred. State v. Freeman, 280 

N Gi nee wiS to. tied 5 Om(19 7s). 

Comment on Jury’s Duty.— 
An instruction to the effect that the jury 

had a duty to reach a verdict “if you can 
do so without violence to your conscience” 
contains nothing that tends to coerce, nor 
any expression of opinion as to what the 
verdict should be. State v. Bailey, 280 N.C. 
264, 185 S.E.2d 683 (1972). 

Generally, where the jury have retired 
but are unable to reach a verdict, the court 
may call the jury back and instruct them 
as to their duty to make a diligent effort 
to arrive at a verdict, so long as the court’s 
language in no way tends to coerce or in 

any way intimate any opinion of the court 
as to what the verdict should be. State 

v. Brown, 280 N.C. 588, 187 S.E.2d 85 

(1972). 

It is the duty of the judge to counsel a 
perplexed jury towards an agreement, keep- 
ing always within the statutory restriction 
that he shall give no intimation on the 
merits or whether any fact has been fully 
and sufficiently proved. State v. Bailey, 280 
NeGeeGd 185 a5. 2.20) bcs (1972): 
A statement made by the trial court that 

insofar as he knew all available evidence 
had been introduced was simply a state- 
ment that the court knew of no other evi- 
dence which would come up in a new trial, 
and that based upon the evidence it was 
the duty of the jury, if possible, to reach 
a verdict. State v. Brown, 280 N.C. 588, 
LST Pedrss i112 
The court may properly instruct the 

jury that the trial of the cause involves 
heavy expense to the county and that it 
is the duty of the jury to continue its 
deliberations and attempt to reach an 
agreement, but that the court is not at- 

tempting to force an agreement. State v. 
Brown, 280 N.C. 588, 187 S.E.2d 85 (1972). 

The trial judge correctly instructed the 
jury: “It is your duty to remember and 
consider all of the evidence whether called 
to your attention by counsel or the court 
or not, for all of the evidence is impor- 
tant.” State v. McClain, 282 N.C. 396, 193 
SE2di3 (1972); 
Where the jury, after some deliberation, 

returned to the courtroom without reach- 
ing a verdict and the trial judge at that 
time, inter alia, stated to the jury that the 
Case was one of importance to the State 
and to the defendant, and some jury must 
pass upon it and that it was their duty to 
consider the evidence and not to decline 
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to agree on account of stubbornness, such 
statements were allowed. State v. Bryant, 
282 N.C. 92, 191 S.E.2d 745 (1972). 

When jurors, after deliberating only a short 
time, reported to the court that they were 
unable to agree, and the court twice simply 
asked them to continue their deliberations, the 

court being careful to point out that it did not 
want any juror to do anything against his 
conscience, the instruction that the jury try to 
reach a unanimous verdict neither intimated an 
opinion in violation of this section nor tended to 
coerce the jury to reach a_ verdict 
notwithstanding the conscientious convictions 
of any member. State v. Strickland, 21 N.C. 
App. 545, 204 S.E.2d 889 (1974). 

Comment upon Attitude and Conduct of 
Jurors.—The trial judge’s charge was al- 
lowed which said that the attitude and 
conduct of jurors at the outset of their 
deliberations are matters of considerable 
importance, and that it is rarely productive 
of good for a juror upon entering the jury 
room to make an emphatic expression of 

his opinion on the case or to announce 
a determination to stand for a certain ver- 
dictaes titomaanb ovat ty —2S2"5N, (21922 91 9t 
SiH m4 om bO 72). 
Apology for Having to Excuse Jury to 

Conduct Voir Dire Hearing.—Where the 
jury was excused so that the court could 
conduct a voir dire hearing, and, shortly 

after the jury returned, it became neces- 
sary to excuse the jury again for the same 
reason, the trial court’s statement, ‘Ladies 
and gentlemen, step into your room. I hate 
to bother you,” was simply an apology for 
having to excuse the jury so soon after 
their return to the courtroom and did not 
tend to reflect an opinion that defendant’s 
position was unsound and not worthy of 
the inconvenience being imposed upon the 
Wiryvae states Ven best srcsO oN. CG. “413. 186 
S.brcdmleclare je 

Informing Jury That Manslaughter 
Does Not Arise from Evidence.—lIt is not 
an expression of opinion, but rather the 
duty of the trial judge, where the evidence 
so warrants, to inform the jury that man- 
slaughter does not arise on the evidence 
in the case. State v. Duboise, 279 N.C. 73, 
181 S.E.2d 393 (1971). 

Unqualified Use of “Assault” and 
“Rape”. — The charge, when read as a 
whole, did not show that the judge in any 
manner expressed any opinion in violation 
of this section by the unqualified use of 
the words “assault” and “rape” or “raping” 
in referring to the charges against the de- 
fendants and the use of these words, did 
not lead the jury to assume that the facts 
in controversy had been established. State 
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v. Blalock, 9 N.C. App. 94, 175 S.E.2d 716 
(1970). 
Reading Warrant.—In a drunken driving 

prosecution, the trial court did not express 

an opinion by the statement in the instruc- 
tions that “the offense charged here was 
committed against the peace and dignity of 
the State’’ where the court was reading the 
warrant upon which the defendant was be- 
ing tried. State v. Rennick, 8 N.C. App. 
270, 174 §.E.2d 122 (1970). 

Instruction as to Voluntary Flight of 
Defendant. — The trial court’s instruction 
that the voluntary flight of a defendant im- 
mediately after he is accused of a crime 
is not a circumstance sufficient in itself to 
establish his guilt, is not an expression of 
opinion, on the theory that the court im- 
plied to the jury that defendant had been 
formally charged with crime at the time of 
his flight from a deputy sheriff’s car, when 
in fact the deputy had told defendant that 
he wanted to talk to him concerning a rob- 
bery. State v. Kirby, 7 N.C. App. 366, 172 
S°E 2d) 935 (1970). 

Inquiry as to Specific Amount of Dam- 
ages Jury Intended to Award.—Where the 
jury answered the issue of damages as 
“amount specified in contract,” and the trial 
judge informed the jury that the verdict 
should be in some dollar amount and in- 
quired if they intended the amount set 
forth in the complaint, and all members of 

the jury agreed to that amount, the judge 
did not suggest an answer in violation of 
this section. Roberts Co. v. Aladdin Knit 
Mills" Incs: 8eN-CiwA pp: 612,174. S:E2ds289 

(1970). 

Customary Rulings Sustaining Solicitor’s 
Objections.—A trial court did not express 
an opinion on the credibility or guilt of 
defendant in sustaining the solicitor’s ob- 
jections on 10 occasions to questions pro- 
pounded to the defendant on direct exam- 
ination, the ruling in each instance being 
the customary ruling, “Objection  sus- 
tained,” and the rulings being interspered 
with six others overruling objections by 
the solicitor. State v. Freeman, 280 N.C. 
622, 187-S:E,.2d 59. (1972). 

Instruction That Whether Statement 
Was Oral or Written Made No Difference. 
—In replying to the jury’s question as to 
whether defendant’s statement to the 

sheriff was oral or written, the trial court’s 
instruction that, if the jury believed that 
such a statement was made, it would make 
no difference whether or not the statement 

was in writing, did not constitute an ex- 
pression of opinion. State v. Crane, 11 

DCA pp.t 721208205) E.3d 7225901971): 
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Use of Phrase ‘‘We Are Trying the 
Defendant’’. — In a prosecution for armed 
robbery, where the judge’s instruction to the 
jury included “Now, members of the jury, in 
the case in which we are trying the defendant 
...,” the use of the word “we” was proper and 
did not convey to the jury that the trial judge 
was part of the solicitor’s machinery for 
prosecution. State v. Wallace, 21 N.C. App. 523, 
204 S.E.2d 855 (1974). 

2. Remarks Held Erroneous. 

a. Remarks concerning a Party 

to the Trial. 

Instruction Where Defendants Pleaded 
Not Guilty and Made No Judicial Admis- 
sion.—Where defendants entered pleas of 
not guilty to charges of armed robbery 
and there is nothing in the record to show 
that they made any judicial admission that 
the offense had actually occurred, a trial 
cour't’s instruction to the jury that defen- 
dants “doe not deny that somebody did this, 
but thev say they are not the men, and 

some other men did it, not themselves,” 
is an unauthorized expression of opinion 
on the evidence in violation of this section. 

Sigtenvebrnkley n100N:G. App, 160. i7 
rede er (1970). 

Parties as Witnesses. A judge ex- 
pressed an opinion as to the credibility and 
probative value of the defendant's testi- 

mony when he said to the defendant, in the 
presence of the jury, that if he (the judge) 
“had some witnesses who saw what you 
say they saw, I would have them here.”’ 

state. Byrd, 10 N.C. App. 56, 177°S.E2d 
7350( 1970); 

“You Were in the Car When You Were 
Raped?”—In rape prosecution, the trial 
judge’s asking the prosecuting witness 

‘“. .. you were in the car when you were 
raped?” was held to be a prejudicial opin- 

ion of the court on the facts. State v. 

Metachern, sess NG. ot o194 oS Bed. Tee 
(eG wae 

b. Remarks concerning Witnesses. 

Remarks Having Effect of Impeaching 
Witnesses.— 

In a prosecution for crime against na- 
ture, the trial judge expressed an opinion 
in violation of this section when he inter- 
rogated defendant's medical witness con- 

cerning the witness’s opinion that the al- 
leged victim had not been sexually violated 
per annum on the day of the alleged crime 

and tended to impeach defendant's wit- 
ness or cast doubt on his credibility by his 
line of questioning. State v. Pinkham, 18 

N.C. App. 130, 196 S.E.2d 290 (1973), 
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Questions Conveying Opinion as_ to 
What Has Been Shown by Testimony.— 
One of the ways in which the trial judge 
may violate this section is by posing ques- 
tions which convey to the jury his opinion 
as to what has or has not been shown by 

the testimony of a witness. State v. Mc- 
Eachern, 283 N.C. 57, 194 S.E.2d 787 
(1973). 

Statement That Prosecuting Witness’ 

Testimony Had Been Corroborated. — The 
error of the positive statement by the trial 
judge that three witnesses had corroborated the 
testimony of the prosecuting witness was not 
cured by the later general statement that it was 
for the jury to determine. State v. Henson, 20 
N.C. App. 282, 201 S.E.2d 62 (1973). 

c. Remarks concerning Weight and 

Credibility of Testimony. 

It is error to intimate an opinion as to 
the relative strength or weakness of a 
party’s case, or the credibility of his wit- 
nesses, or to make any statement such as 
to invoke sympathy for the prosecuting 
witness, thereby bolstering that testimony. 
State v. McLean, 17 N.C. App. 629, 195 
S.E.2d 336 (1973). 

It is error for the trial judge to intimate 
that controverted facts have or have not 
been established, or to place before the 
jury in a statement of contentions matter 
which they should not take into consider- 
ation in arriving at a verdict. State v. Mc- 
Lean, 17 N.C. App. 629, 195 S.E.2d 336 
(1973). 
Argument Repeated by Court as Con- 

tention.—An argument that would be per- 
missible when made by the solicitor may, 
when repeated by the court as a conten- 
tion, give emphasis that would weigh too 
heavily upon defendant, and would consti- 
tute a prejudicial charge under this  sec- 
tion. State v. Stroud, 10 N.C. App. 30, 177 
S, 20d912.5(7970)" 

Judge’s Questioning of Defendant.—In 
a prosecution of two defendants for dis- 
charging firearms into an occupied build- 
ing, the trial judge’s questioning of the 
defendants amounted to cross-examination 
and constituted an expression of opinion 
on the credibility of defendants’ testimony, 
where the questions included the following: 
(1) “At the time you fired your shotgun 
you knew there was someone in the Club, 
didn’t you?”; (2) “If you thought there 
was trouble brewing outside, why didn’t 
you stay in your house rather than get 
your gun and go out and get in it?”; and 
(3) “What have you been tried and con- 
victed for?”. State v. Lowery, 12 N.C. App. 
538, 183 S.E.2d 797 (1971). 
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Unnecessary and Laborious Recapitulation 
of Testimony. — Where, in his charge to the 
jury the trial judge undertook an unnecessary 
and la»orious recapitulation of the testimony of 
each witness and recapitulated testimony of the 
officer which was given only on voir dire in the 
absence of the jury, inadvertantly reviewing for 
the jury testimony which was material to the 
charge against defendant, this constituted a 
misstatement of a material fact not shown in 
evidence. State v. Logan, 18 N.C. App. 557, 197 
S.E.2d 238 (1973). 

d. Miscellaneous Remarks. 

Expressions by Judge Stated as Conten- 
tions May Violate Section. — Where ex- 
pressions by the trial judge, in their 
warmth and vigor, though stated in the 
form of contentions, are capable of im- 
pressing the jury with the strength of the 
State’s case and the weakness of the alibi 
of the defendant, such expressions, though 
unintended by the trial judge to prejudice 
anyone, are in violation of this section and 
constitute prejudicial error. State v. 
Seroud..100N. Gr sAbpre 0891 47 V5: Red «912 
(1970). 
Judge Sustaining His Own Objections.— 

The trial judge expressed an opinion in 
violation of this section when he sustained 
his own objections to seven questions pro- 
pounded by defense counsel to one State’s 
witness and to nine questions pro ,ounded 
by defense counsel to another State’s wit- 
ness, and told defense counsel on two oc- 
casions after sustaining his own objections, 
“You know better than that.” State v. 
Lemmond, 12 N.C. App. 128, 182 S.E.2d 
636 (1971). 

Assuming Role of Prosecutor. — Where 
on several occasions while defendant’s 
counsel was cross-examining the State’s 
witnesses, the trial judge either sustained 
objections by the solicitor or interposed 
his own objections to block legitimate lines 
of cross-examination, and where, after the 
State’s witness had completed his testi- 
mony as to results of the breathalyzer 
test, the trial judge asked questions of the 
witness to bring out the fact that the 
breathalyzer test had been approved for 
use in this State since 1965 and to bring 
before the jury that the witness had given 
the test to persons suspected of driving 
under the influence of intoxicants many 
times, the trial judge, temporarily at least, 
abandoned his role as an impartial jurist 
and assumed the role of the prosecutor, 
and in so doing he violated the provisions 
‘of this section. State v. Medlin, 15 N.C. 
App. 434, 190 S.E.2d 425 (1972). 

Unintentional Expression of Opinion on 
Facts Adverse to Defendant.—Where the 
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judge, in questioning several prospective 
jurors who had been challenged by the 
state for cause when they had stated that 
they had conscientious scruples against 
capital punishment, inadvertently over- 
stepped his self-appointed bounds and un- 
intentionally expressed an opinion on the 
facts adverse to the defendant, the defen- 
dant was granted a new trial. State v. Mc- 
Swain, 15.N.C. App. 675, 190 S.E.2d 682 
(A972)% 

Recapitulation of Testimony and Stating 
State’s Contentions Violated Prohibitions 
of Section. — In recapitulating the testi- 
mony and, more grievously, in stating what 
was said to be the State’s contentions, 

the judge violated the prohibition against 
expressing an opinion on the evidence and 
merits of the case. Such expressions of 
opinion entitle the defendant to a new trial. 
Sidtetwurialbdt 1 aN CeAipp. 410,815, Bed 
240 (1971). 

Where part of the court’s instructions 
omitted the single word “if,” it resulted 
in an expression of opinion by the court 
that the State had already shown that de- 
fendant’s act was criminally negligent. 
State v. Williams, 280 N.C. 132, 184 S.E.2d 
875 (1971). 
Criminal Negligence.—Where a portion 

of the charge amounted to a statement 
that, if the stabbing was done, an act of 
criminal negligence had been committed 
by defendant, that portion was held to be 
a statement of opinion. State v. Williams, 
280 °N.C..132, 184° S;B.2d' 875 (1971): 

The showing that defendant was seated 
at a table, that deceased was standing near 
him, and that defendant pulled the gun 
from his pocket after which it fired with 
the bullet striking deceased in the forehead, 
would certainly be some evidence that de- 
fendant intentionally pointed the gun at 

the deceased even though it may have fired 
accidentally. There were sufficient facts 
presented to support the charge concerning 

whether defendant handled the gun in a 
criminally negligent manner. State v. Jones, 
15 N.C. App. 537, 190 S.E.2d 278 (1972). 

III. EXPLANATION OF LAW 
AND EVIDENCE. 

A. General Consideration of the Charge. 

The Object of Instructions.— 
In accord with 2nd paragraph in original. See 

State v. Cameron, 284 N.C. 165, 200 S.E.2d 186 
(1978). 

The chief purnose of a charge is to aid 
the jury clearly to comprehend the case, 
and to arrive at a correct verdict. For this 
reason, the Supreme Court has consistently 
ruled that this section imposes upon the 
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trial judge the positive duty of instructing 
the jury as to the law upon all of the sub- 
stantial features of the case. Wood v. Nel- 
son; ite IN Co App. 407) 16S eek 2dagi2 
(1969). 
The chief purpose of a charge is to give 

a clear instruction which applies the law 
to the evidence in such manner as to as- 

sist the jury in understanding the case and 

in reaching a correct verdict. State v. 
Williams, 280 N.C. 132, 184 S.E.2d 875 
(1971). 

The purpose of an instruction is to clarify the 
issues for the jury and to apply the law to the 
facts of the case. State v. Britt, 285 N.C. 256, 
204 S.E.2d 817 (1974). 

Court, Not Counsel, to Instruct Jury. — It 

is the function of the court, not of the counsel 
for either party, to instruct the jury as to the 
law arising on the evidence. State v. Jackson, 
284 N.C. 321, 200 S.E.2d 626 (19783). 

A. charge to the jury should present, 
etc.— 

It is prejudicial error when the court 
fails to instruct the jury on a substantial 
feature of the case arising on the evidence. 
State ev. Graves, 18: N:C. - App. 1770196 
S. .201582. (1973): 
Where the charge as to the contentions 

of the parties accurately reflects the essen- 
tial features of the case, in the absence of 
a request for further instructions or in apt 
time asking the court to give further or 
different contentions, the charge as to 

the contentions is sufficient. Braswell v. 
Purser, 16 N.C. App. 14, 190 S.E.2d 857 
(1972). air dy eae N.C L888) 1996S. heed 90 
(1972). 

Instructions Must Be Sufficiently Defi- 
nite.— 

The trial judge is not required to instruct 
with any greater particularity upon any 
element of the offense than is necessary to 
enable the jury to apply that law to the 
evidence bearing on the element. State v. 
Patton, 18 N.Cy App: 26677 1967-5:E.2d 560 
(1973). 

Charge Must Be Considered, etc.— 
The charge of the court must be read 

as a whole, in the same connected way that 

the judge is supposed to have intended it 

and the jury to have considered it. State v. 
Weev277N.C. 205, 176 S. B.2d 765: (1970). 

The judge’s words in a charge may not 
be detached from the context and the in- 
cidents of the trial and then critically ex- 
amined for an interpretation from which 
erroneous expressions may be _ inferred. 
State v. McWilliams, 277 N.C. 680, 178 
S.E.2d 476 (1971). 

It is not sufficient to show that a critical 
examination of the judge’s words, detached 
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from the context and the incidents of the 
trial, are capable of an interpretation from 
which an expression of opinion may be in- 
ferred. State v. Lee, 277 N.C. 205, 176 
S.E.2d 765 (1970). 
A charge must be construed contex- 

tually, and isolated portions of it will not 
be held prejudicial when the charge as a 
whole is correct. State v. McWilliams, 277 
NAC SOSORAT Sr ot-ed wap O CULO rl ee otateny, 
Lee ete oN Go 205051 1680, 2da765s: (1970). 

Where it was clear that some of the 
errors in a charge resulted from lapus 
linguae on the part of the trial judge and 
it was also apparent that many of the 
errors of omission and commission resulted 
from the taking and transcription of the 
record, and the Supreme Court doubted 
that any part of the charge as challenged 
by any one assignment of error would con- 

stitute prejudicial error, it concluded that 
the total charge failed to clarify the ma- 
terial issues so as to aid the jury in reach- 
ing a verdict. State v. Williams, 280 N.C. 
132 e184) 5. cae ors LOT) 

A charge must be considered context- 
ually as a whole. State v. Lee, 282 N.C. 
ROG Los Seeds Oo LO Taye 

The jury charge must be read as a whole 
and construed contextually, and isolated 
portions will not be held prejudicial when 
the charge as a whole is correct. State v. 
PAawse oN Oe Dp 29 191 ed AG 
(1972). 
The charge of the court will be con- 

strued contextually, and segregated por- 
tions will not be held prejudicial error 
when the charge as a whole is free from 
any prejudice to defendant. State v. Eisen, 
Lop. CAA pp o3es nl Goes Lcd) Olan c1ore ). 

The charge must be read and considered in its 
entirety and not in detached fragments, and if, 
when read as a composite whole, error 
prejudicial to the appealing party is not shown, 
a new trial will not be granted. Blair v. 
Honeycutt, 18 N.C. App. 568, 197 S.E.2d 233 
(1973). 

Defendant cannot be permitted to select 
portions of the charge even though 
objectionable when standing alone — and 
assign errors to them if those portions can be 
readily explained by reference to the charge in 
its entirety, and the charge in its entirety 

appears to be without prejudicial error. State v. 
Hubbard, 19 N.C. App. 431, 199 S.E.2d 146 
(1973). 

Conflicting instructions, etc.— 
Conflicting instructions on the applicable law 

or on a substantive feature of the case, 
particularly on the burden of proof, entitle 
defendant to a new trial, since it must be 
assumed on appeal that the jury was influenced 
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in coming to a verdict by that portion of the 
charge which was erroneous. State v. Jones, 20 
N.C. App. 454, 201 S.E.2d 552 (1974). 

Instructions Should Be Fair to Both 
Sides. — A compliance with this section 
gives to the jury instructions which are 
designed to be fair to both sides. Key v. 
Merritt-Holland Welding Supplies, Inc., 
N:C. App. 654, 169 S.E.2d 27 (1969). 

Inadvertent Statement. — Where the court 
instructed the jury to disregard an inadvertent 
statement previously made and then proceeded 
to charge the jury correctly, the inadvertence 
was discovered immediately and the correction 
was prompt and complete, this is sufficient and 
is all the law requires. State v. Foster, 284 N.C. 

259, 200 S.E.2d 782 (1978). 

The litigants are not entitled to deter- 
mine the exact sequence of the charge to 
the jury, and are not entitled to have the 
trial judge use the words and expressions 

as formulated by the litigant. Key v. Mer- 

ritt-Holland Welding Supplies, Inc., 5 N.C. 
App. 654, 169 S.E.2d 27 (1969). 

Requests for Instructions, etc.— 
Where the charge fully instructs the jury on 

all substantive features of the case, defines and 
applies the law thereto, and states the 

contentions of the parties, it complies with this 
section, and a party desiring further 
elaboration on a particular point, or of his 
contentions, or a charge on a subordinate 
feature of the case, must aptly tender request 
for special instructions. State v. Floyd, 15 N.C. 
App. 488, 190 S.E.2d 3538 (1972); State v. 
Nettles, 20 N.C. App. 74, 200 S.E.2d 664 (1973); 
State v. Murray, 21 N.C. App. 573, 205 S.E.2d 
587 (1974). 

A party desiring further elaboration on a 
subordinate feature of the case must aptly 
tender request for further instructions. State v. 
Noell, 284 N.C. 670, 202 S.E.2d 750 (1974). 

Insubstantial technical errors in the 
charge which could not have affected the 
result will not be held prejudicial. State v. 
McWilliams, 277 N.C. 680, 178 S.E.2d 476 
(1971); 

Broadside Exception Untenable.— 
An exception to the entire charge of the 

court is a broadside exception and presents 

no question for review upon appeal. State 
v. Jackson, 6 N.C. App. 4106, 170 S.E.2d 
137 (1969). 
An assignment of error to 

failure to charge the law and explain the 

evidence as required by statute is a broad- 
side exception and will not be considered. 
Panhorst v. Panhorst, 9 N.C. App. 258, 

175 S.E.2d 609 (1970). 
Exception Must Be Specific.— 
The exception and assignment of error 

to the failure of the court to charge the 

r 
oo 

the court's 
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law arising on the evidence on a particular 

aspect should set out the appellant’s con- 
tention as to what the court should have 
charged, or the particular matters which 
the appellant asserts were omitted. Pan- 

horst) vPanhorst) 29) N.C, Appa 258)9175 
S.E.2d 609 (1970). 

An assignment of error to the charge on 
the ground that it failed to explain and 
apply the law to the evidence as required 
by statute is a broadside exception and in- 
effectual, it being required that the assign- 
ment of error set forth the part of the 
charge challenged and point out specifically 
the error complained of. State v. Black, 
i4oN Ge App. ais, 4188 5.8.20" 634 (1972): 
Where the exception fails to specify the 

matters omitted, it cannot be aided by an 

assignment of error, since the appellee is 
entitled to be apprised of the theory of 

the appeal. Panhorst v. Panhorst, 9 N.C. 
App. 208, 175 -o.1.2d 609) (1970); 

Specific Prayers, etc.— 
If defendant desires fuller instructions 

as to the evidence or contentions, he 

should so request. His failure to do so 

precludes him from assigning this as er- 
forrone appeal otate ve soandersme Oe NAS 

DUS elvan. Ed 4878 (1970) otate ova Nice 
Claim 282)-N. ©; 396; 193° S. hed 113 (1972). 

Absent a special request, the judge is not 
required to instruct the jury that a defen- 
dants’ failure to testify does not create any 

presumption against him. State v. Butcher, 
Loe, Ge App 97.1 85S ede (197s 

When the trial judge has instructed the jury 
correctly and adequately on the essential 
features of the case but defendant desires more 
elaboration on any point or a more detailed 
explanation of the law, then he should request 

further instructions. Otherwise, he cannot 
complain. State v. Everette, 284 N.C. 81, 199 
S.E.2d 462 (1973). 

A defendant who desires a more detailed 
statement of his contentions must request it 
from the court. State v. Murray, 21 N.C. App. 
573, 205 S.E.2d 587 (1974). 

Errors Should Be Pointed Out before 
Verdict.— 
Any error or omission by the court in 

its review of the evidence in the charge 

to the jury must be then called to the 
attention of the court so that the court 

may have an opportunity to make the ap- 
propriate correction. State v. McClain, 282 
N.C.396,.193 3: E.2d 1137 (1972). 

Objections to the charge in reviewing the 
evidence and stating the contentions of the 

parties must be made before the jury retires so 
as to afford the trial judge an opportunity for 
correction. State v. Greer, 18 N.C. App. 655, 197 
S.E.2d 601 (1973). 

The general rule in this State is that 
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objections to the charge in reviewing the 
evidence and stating the contentions of the 
parties must be made before the jury retires to 
afford the trial judge an opportunity for 
correction; otherwise they are deemed to have 
been waived and will not be considered on 
appeal. State v. West, 21 N.C. App. 58, 203 
S.E.2d 86 (1974) 

Cure of Error in Instruction.—Any er- 
ror in the instruction excepted to as an 
expression of the court’s opinion on the 
facts was completely cured by the instruc- 
tion which followed, that the court had no 

opinion. State v. Hutson, 10 N.C. App. 
6538; 179 5.H.2d 858. (1971). 
An exception to an excerpt from charge 

ordinarily does not challenge the omission 

of the court to charge further on the same 
or any other aspect of the case. Panhorst 

voebanhorst,, DONG) Apps 258, 1755: ed 
609 (1970). 

Objections Will Not Be Considered for 
First Time on Appeal.—Where defendant 
did not object to the court’s statement of 
the State’s contentions at the time they 
were given, objections thereto will not be 
considered for the first time on appeal. 
ptatery, King, 6yN.C. App. 702,.171.5.H.2d 
33 (1969). 
But Expressions of Opinion May Be 

Objected to on Appeal. — Exceptions to an 

expression of opinion in the statement of 
contentions may be taken by the aggrieved 
party fo’ the first time upon appeal. Voorhees 
v. Guthrie, 9 N.C. App. 266, 175 S.E.2d 614 
(1970). 

B. Explanation Required. 

1. In General. 
Rule Stated.— 
In accord with 4th paragraph in orig- 

Gai mee votate va sbryant, 262 4N.c. G2, 191 
Seed 7745 (1972). 

This section requires the judge to ex- 
plain the law but give no opinion on the 
facts. The purpose of the section is to 
secure the right of every litigant to have 
his cause considered by an impartial judge 
and an unbiased jury. State v. Lee, 277 

NEC p200r8 1700 bed 765401970). 
This statute requires the judge to ex- 

plain the law of the case, to point out the 
essentials to be proved on the one side or 

the other, and to bring into view the rela- 
tions of the particular evidence adduced to 
the particular issues involved. Wood v. 
Nelson, oa) N.C... App.-407,.168) 5.6.20. 712 
(1969). 
The requirement of this section is met 

by presentation of the principal features of 
the evidence relied on respectively by the 
prosecution and defense. State v. Craig, 11 
N.C. App. 196, 180 S.E.2d 376 (1971). 
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The judge is required to declare and 
explain the law arising on the evidence. 
State v. Duboise, 279 N.C. 73, 181 S.E.2d 
393 (1971). 

It is the duty of the court to state the 
evidence to the extent necessary to explain 
the application of the law arising thereon. 
Stateliva Pittinan do) INGe ADDUaUl. Leo 
S.E.2d 307 (1971). 

This section requires the trial judge to clarify 
and explain the law arising on the evidence, and 
a trial judge should not give instructions to the 
jury which are not supported by the evidence 
produced at the trial. State v. Cameron, 284 
N.C. 165, 200 S.E.2d 186 (1973). 

The presiding judge in his charge to the jury 
must declare and explain the law arising on the 
evidence relating to each substantial feature of 
the case. State v. Everette, 284 N.C. 81, 199 
S.E.2d 462 (1973). 

Nothing more is required than a clear 
instruction that applies the law to the evidence 
and gives the position taken by the parties as to 
the essential features of the case. State v. Noell, 

284 N.C. 670, 202 S.E.2d 750 (1974). 

Where the content and form of the ques- 
tions did not clearly apply the law to the 
facts, and the charge left the jury with no 
clear choice between second-degree murder 

and manslaughter, the charge was held 
erroneous. State v. Rummage, 280 N.C. 51, 
185 (Sh edre2i) (1971): 

Recital of What Evidence Tended to 
Show without Instruction on Application 
of Law.—Where the trial court gives a 
recital of what some of the evidence 
tended to show, but no instruction is 

given as to how the law applies to it. the 
jury is left unaided to apply the abstract 
principles of law to the facts, and this 
constitutes error requiring a new trial. 

state v. McKinnon, 9 N.C. App. 724, 177 

S.E.2d 299 (1970). 
Failure to Instruct concerning Admissions 

as to Convictions of Unrelated Prior 
Criminal Offenses. — The trial court’s failure 
to instruct that admissions as to convictions of 
unrelated prior criminal offenses were not 
competent as substantive evidence but were 
competent as bearing upon _ defendant’s 
credibility as a witness does not constitute 
error, absent a request for such instruction. 

State v. Alexander, 16 N.C. App. 95, 191 S.E.2d 
395 (1972). 
When two or more defendants are jointly 

charged with a crime, a charge which can be 

construed to mean that the jury must convict 
all if it finds one guilty constitutes reversible 
error. State v. Mitchell, 20 N.C. App. 4387, 201 
S.E.2d 720 (1974). 

Contention of Parties.— 
The manner of stating the contentions 

of the parties, if indicative of the court’s 
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opinion, is within the prohibition of this 
section. Voorhees vy. Guthrie, 9 N.C. App. 
266, 175 S.E.2d 614 (1970). 

Although the judge is not required to 
state or recapitulate the contentions of the 
parties, it is permissible for him to do so. 
State v. Holway, 8 N.C. App. 340, 174 
S.E.2d 54 (1970). 
While the trial court is not required to 

state the contentions of the litigants at all, 
when the court does undertake to state the 
contentions of one party it must also give 
equal pertinent contentions of the opposing 
party. State v. Billinger, 9 N.C. App. 573, 
176 S.E.2d 901 (1970). 

Though this section does not require the 
trial judge to state the contentions of either 
party, the statute does require that the 

trial judge give “equal stress to the State 
and defendant in a criminal action”; 
therefore, where the court gives the State’s 
contentions but gives no contentions of the 
defendant, the mandate of this section is 
not satisfied. State v. Lane, 18 N.C. App. 
S16 196. Si 2d. 597 t1973). 

A judge is not required by law to state the 
contentions of the parties, but when he does 
give the contention of the State on a particular 
phase of the case, it is error to fail to give 
defendant’s opposing contention arising out of 
the evidence on the same aspect of the case. 
states.» lhomas:, 2540N.C. 212. 200 S.B.2d03 
(1973). 

Stating Assumptions of Party as Con- 
tentions.—The trial judge does not comply 
with the provisions of this section by stat- 
ing as contentions what one of the parties 
assumed. Johnson v. Douglas, 6 N.C. App. 

109, 169 S.E.2d 505 (1969). 

Explanation of Subordinate 
etc.— 

In accord with 5th paragraph in original. 
See otate v Craieaiten Cr AND. 196,7180 
Se HeeduarGrtlurs i 

Where the charge fully instructs the jury 
on all substantive features of the case, de- 

fines and applies the law thereto, and states 
the contention of the parties, it complies 
with this section and a party desiring 
further elaboration on a particular point, 

or of his contentions, or a. charge on a 

subordinate feature of the case, must aptly 

tender request for special instructions. 
State ‘vi °Garretteys N.C. Anup. (367. +168 
S.E.2d 479 (1969). 

Instructions to scrutinize the testimony 

of an alleged accomplice, or that the jury 
should not consider evidence withdrawn by 
the court, or explaining the difference be- 
tween corroborative and substantive evi- 
dence, or charging how evidence relating 

Features, 
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to the credibility of a witness should be 
considered, or that certain evidence had 
been admitted solely for the purpose of 
corroboration, or that the jury should take 
its own recollection of the evidence, or in- 

structions on defendant’s evidence of good 
character, relate to subordinate features 

upon which the court is not required to 
charge in the absence of request for special 
instruction aptly made. State v. Wither- 
spoon, 5 N.C. App. 268, 168 S.E.2d 243 
(1969). 
A party desiring further elaboration ona 

particular point, or of his contention, or a 
charge on a subordinate feature of the case 
must aptly tender his request for special 
instructions. Instructions to scrutinize the 
testimony of an alleged accomplice are not 
required when, as here, no request therefor 

has been made. State v. Dunbar, 8 N.C. 
App. 17, 173 S.E.2d 543 (1970). 
Where the court adequately charges on 

all substantive features of a case, it will 
not be error to fail to give instructions on 

subordinate features of the case, since the 

party desiring such instruction or greater 
elaboration is under a duty to request it. 
Braswell v. Purser, 16 N.C. App. 14, 190 

Sod B57) (4972) atid. 280eN3C..388.1198 
S.E.2d 90 (1972). 

Instructions as to the significance of evidence 
which do not relate to the elements of the crime 
itself or defendant’s criminal responsibility 

therefor are subordinate features of the case. 
In the absence of special request, the trial judge 
is not required to instruct as to subordinate 
features. State v. Hunt, 288 N.C. 617, 197 
S.E.2d 513 (1973). 

2. Statement of Evidence. 

Recapitulation Unnecessary.— 
In accord with 3rd paragraph in original. 

See State v. Sanders, 276 N.C. 598, 174 
S.E.2d 487 (1970); State v. Greene, 278 N.C. 649, 
180 S.E.2d 789 (1971). 

In accord with 6th paragraph in original. 
See State v. Garrett, 5 N.C. App. 367, 168 
S.E.2d 479 (1969); State v. McClain, 282 
N.C. 396, 193 S.E.2d 113 (1972); State v. Noell, 
284 N.C. 670, 202 S.E.2d 750 (1974). 

In instructing the jury, the court is not 
required to recapitulate all of the evidence. 
State v. Craig, 11 N.C. App. 196, 180 S.E.2d 376 
(1971). 

The trial judge is not required to recapitulate 
the testimony. He is only required to 
summarize the evidence sufficiently to permit 
him to explain and apply the appropriate 
principles of law State v. West, 21 N.C. App. 
58, 203 S.E.2d 86 (1974). 

A recapitulation of the principal features of 
the evidence relied on satisfies the requirement 
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of this section. State v. Hatch, 21 N.C. App. 148, 
203 S.E.2d 334 (1974). 

The law does not require the judge to review 
the facts and take up each witness that has 
testified one by one and repeat the testimony of 
the witness. State v. Vickers, 22 N.C. App. 282, 
206 S.E.2d 399 (1974). 

The duty imposed upon the trial judge is to 
review only so much of the testimony as is 
necessary for him to apply the law. State v. 
Vickers, 22 N.C. App. 282, 206 S.E.2d 399 
(1974). 

Recapitulation Must Be with Reasonable 
Accuracy.—The evidence offered by de- 
fendant as well as by the State, together 
with the contentions, is to be recapitulated 
with reasonable accuracy. The law re- 

quires no more. State v. Gaines, 283 N.C. 
Bo 104 Hed 839 1973). 

Court May Not Assume That Any Nec- 
essary Fact Is Proved. — It is reversible error 

for the court to assume that any fact necessary 
to establish the guilt of the defendant has been 
proved, and thus, by its instructions, to relieve 
the jury of its obligation to consider that issue. 
State v. Butcher, 13 N.C. App. 97, 185 S.E.2d 11 
(1971). 

Improper Basis for Jury Instructions.— 
The court should never give the jury in- 
structions based upon a state of facts not 
presented by some reasonable view of the 
evidence produced on the trial, nor upon 
a supposed state of facts. State v. Mc- 
Claims 282 NN .C.-396) 199, 5.2.20 113°(1973). 

Contentions of Parties.— 
Where the court made no. reference in 

the charge to the evidence except in a 
short statement as to the contentions of 
the parties, that was held insufficient to 

satisfy the requirements of this section. 
States va Pittman, 12 NC. App, 401. 183 
Bre Oausys GhOvt)- 
Where the court referred to the evi- 

dence by its substance in the form of con- 
tentions rather than by recital of the words 

of the witnesses, there was a lack of indi- 
cation that the jurors were in any wise 
misled or confused. State v. Jennings, 279 
WC.9604. 184 5)b,, 2d. 254 (1971); 

It is not error for the trial judge to instruct 
the jury in terms of the State’s contentions 
where the record discloses evidence from which 
inferences drawn by the court could 
legitimately, fairly and logically be drawn by 
the jury. State v. Lyles, 19 N.C. App. 632, 199 
S.E.2d 699 (1973). 

Discretion of Court as to Jury’s Request 
for Restatement of Evidence.—lIt is discre- 
tionary with the court to grant or refuse 
the jury’s request for restatement of the 
evidence. State v. Crane, 11 N.C. App. 721, 
1a5e SH .2d 225-1971): 
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3. Explanation of Law. 
In General.— 

The trial judge has great discretion in 
the manner in which he charges the jury, 
but he must explain every essential element 
of the offense charged. State v. Young, 16 
N.C. App.) 101,191. 5:8 2d5369..01972), 

It is prejudicial error to instruct, etc.— 

In accord with original. See State v. 
Henderson, 285 N.C. 1, 203 S.E.2d 10 (1974). 

Absence of Request, etc.— 
In accord with 6th paragraph in original. 

See State v. Deck, 285 N.C. 209, 203 S.E.2d 831 
(1974). 

It is the duty of the trial judge even 
without special request to declare and ex- 
plain the law as to all substantial features 
of the case arising on the evidence. State v. 
Blizzard, 7° N.C. App. 395, 172°S.E.2d 106 
(1970); State v. Oxendine, 20 N.C. App. 458, 201 
S.E.2d 542 (1974). 

Even in the absence of request for 
special instructions, a failure to charge the 
law on the substantive features of the case 
arising on the evidence is prejudicial error. 
Tharpe v. Brewer, 7 N.C. App. 432, 172 
Steed, 919, (1970,); 

This section requires that the trial judge fully 
instruct the jury as to the law based on the 
evidence in the case and to charge the jury on 
all substantial features of the case arising on 
the evidence, without special request therefor. 
State v. Dooley, 285 N.C. 158, 203 S.E.2d 815 
(1974). 

Under this section it is the duty of the trial 
court to declare and explain the law arising 
from the evidence even without a special 
request for instruction. State v. Hickman, 21 
N.C. App. 421, 204 S.E.2d 719 (1974). 

In the absence of a request from the 
defendant, the court is not required to define 
reasonable doubt or to discuss the significance 
of circumstantial evidence. State v. Murray, 21 
N.C. App. 573, 205 S.E.2d 587 (1974). 

The mandate of this section is not met, 
etc.— 

In accord with 1st paragraph in original. 
See Wood v. Nelson, 5 N.C. App. 407, 168 
S.E.2d 712 (1969). 
Judge Must Explain Law, etc.— 
The judge must declare and explain the 

law as it relates to the various aspects of 
the testimony offered. Wood v. Nelson, 5 

N.C. App. 407, 168 S.E.2d 712 (1969). 
The law must be applied to the facts in 

the judge’s instruction to the jury. Sebas- 
tiansv, Klattz,63N:Gr App 201 1 70L5.b.ed 
104 (1969). 
The jury must not be left to apply the 

law to the facts and to decide for them- 
selves what the party did, if anything, 
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which would constitute a violation of the 

statute. Ford v. Jones, 6. N.C. App. 722, 
171 S.E.2d 103 (1969). 

And it is not sufficient merely for the 
court to read a statute, etc.— 

It is error for a trial court to read the 
provisions of a statute to a jury without 
giving an explanation thereof in connec- 
tion with the evidence where such explana- 
tion is necessary to infovia the jury as to 
the meaning of the statute and as to its 
bearing on the case. Ford v. Jones, 6 N.C. 
App. 722, 171 S.E.2d 103 (1969). 

It is not sufficient for the court merely 
to read the statute under which the accused 
stands indicted. The statute should be ex- 
plained, the essential elements of the crime 
thereby created outlined and the law as 
thus defined should be applied to the evi- 

dence in the case. State v. Pittman, 12 
NeGmeAppet01yiss Obed 307 (1971). 

But Reading Statute, etc.— 
Where the court, in charging the jury, 

read the statute upon which the indictment 
was based and pointed out the material 
part of the statute which applied to the 
charge against the defendant, this instruc- 
tion was in keeping with the requirements 
of this section which makes it the duty of 
the judge to declare and explain the law of 
thevicase: State vy, Rennick, 8 N.C. App. 
270 aay eo. E20) 122 401970); 

It is not error for the court to fail to 
define and explain words of common usage 
and meaning to the general public, in the 
absence of a request for special instruc- 
tions, and this applies equally to essential 
elements of the crime charged as well as 

to other legal terms contained in a charge. 
Statesy weattone 1seen GC, App. 266, 1196 
S.B32d2560(1973): 

Effect of Failure to Request Special In- 
structions.— 

In accord with original. See Wood v. 
Nelson, 5 N.C. App. 407, 168 S.E.2d 712 
(1969). 

It is not incumbent upon the trial judge 
to charge with regard to the law on some- 
thing that is no longer an issue before the 
jury. The statute only requires the court to 
state only such evidence as is necessary to 
explain and apply the law to the facts in 
the case. State v. Phillips, 5 N.C. App. 353, 

168 S.E.2d 704 (1969). 
Isolated Expressions Afford No Ground 

for Reversal If Charge as Whole Presents 
Law Fairly.—If the charge as a whole pre- 
sents the law fairly and clearly to the jury, 

the fact that isolated expressions, standing 
alone, might be considered erroneous will 
afford no ground for a reversal. State v. 
McWilliams, 277 N.C. 680, 178 S.E.2d 476 



§ 1-180 

PiDT er otateie Lee) etl aN ke C00) 21.0 

S.E.2d 765 (1970). 
Charge on Degrees of Crime. — 
The necessity for instructing the jury as to an 

included crime of lesser degree than that 
charged arises when and only when there is 
evidence from which the jury could find that 
such included crime of lesser degree was 
committed. The presence of such evidence is the 
determinative factor. State v. Foster, 284 N.C. 
259, 200 S.E.2d 782 (1973). 
When there is some evidence supporting a 

lesser included offense, a defendant is entitled 
to a charge thereon even when there is no 
specific prayer for such instruction, and error 
in failing to do so will not be cured by a verdict 
finding defendant guilty of a higher degree of 
the same crime. State v. Bell, 284 N.C. 416, 200 
S.E.2d 601 (1978). 

It is not proper for the trial judge to charge 
the jury on a lesser included offense unless 
there is some evidence from which a 
commission of such lesser included offense can 
be found. State v. Scales, 18 N.C. App. 562, 197 
S.E.2d 278 (1973). 

C. Illustrative Cases. 

Negligence and Proximate Cause.— 

Where trial judge defined burden of 
proof, negligence, and proximate cause in 

general terms and then recapitulated the 
evidence, the contentions of the parties, 
and instructed as to measure of damages, 

but failed to instruct the jury as to what 
facts if found by them to be true would 
constitute negligence, it was _ reversible 
error. Brady v. Smith, 18 N.C. App. 293, 
196 S.E.2d 580 (1973). 

Civil and Criminal Negligence. — Once 
the judge has given the jury the instruc- 
tions which the pleadings and evidence re- 
quire on the law of civil negligence, there 
is no need for him to superimpose an ex- 
planation of the law of criminal negligence. 
Ford v. Jones, 6 N.C. App. 722, 171 S.E.2d 
103 (1969). 
Negligence Per Se. — A charge with respect 

to when violation of a statute is negligence per 
se and when it is not negligence per se was not 
warranted where the evidence did not disclose 
any violation of a motor vehicle statute, and the 

instruction served only to confuse the jury. 
Petty v. Aldridge, 20 N.C. App. 514, 201 S.E.2d 
736 (1974). 

Alibi.— 
In the absence of a requested instruction, 

there is no duty upon the trial court to instruct 
specifically upon the subject of alibi. 
Conversely, when there has been sufficient 
evidence in the case to raise an issue as to alibi 
and the defendant has specifically requested 
the trial court to charge the jury in accordance 
with proper instructions submitted by him on 
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this subject, it is the duty ot the court so to 
instruct, and the failure, or refusal, to instruct 
as to alibi under such circumstances constitutes 
prejudicial and reversible error. State v. Hunt, 
283 N.C. 617, 197 S.E.2d 513 (1973). 

Notwithstanding the court’s instruction that 
the burden of proof is on the State to satisfy the 
jury from the evidence beyond a reasonable 
doubt that the defendant was present and that 
he committed the crime, if a _ particular 
defendant is apprehensive that the jury will be 
misled unless the court gives an instruction 
substantially like that approved in prior alibi 
cases, he will be entitled to such instruction 
upon special request therefor. State v. Hunt, 
283 N.C. 617, 197 S.E.2d 513 (1973). 

Defendant and his counsel may determine for 
themselves whether they would like for the 
court to give such an instruction. Under cer- 
tain circumstances, it may be that the giving of 

such an instruction will so concentrate attention 
upon the subject of alibi as to divert attention 
from unrelated weaknesses in the State’s case. 
State v. Hunt, 283 N.C. 617, 197 S.E.2d 513 
(1973). 
When an instruction as to the legal effect of 

alibi evidence is given, whether by the court of 
its own motion or in response to request, such 
statement must be correct. State v. Hunt, 283 

N.C. 617, 197 S.E.2d 513 (1973). 
Where the trial judge made it quite clear that 

the burden was on the State to prove all 
essential elements of the crime charged and 
that defendant did not have to prove anything 
in order to be found not guilty, although the 
word “alibi” was not mentioned in the charge or 
in the recapitulation of the evidence, the charge 
given afforded defendant the same benefits a 
formal charge on alibi would have afforded. 
State v. Shore, 285 N.C. 328, 204 S.E.2d 682 
(1974). 
Where in the charge, the court failed to 

instruct the jury that the defendant, who relied 
on an alibi, did not have the burden of proving 
it, defendant suffered prejudicial error. State v. 
Moore, 19 N.C. App. 368, 198 S.E.2d 734 (1973). 
A defendant who merely denies that he was 

at the scene of the crime, without producing 
any evidence to show that he was at any other 
place, is not entitled to an alibi instruction. 
State v. Grant, 19 N.C. App. 401, 199 S.E.2d 14 
(1973). 

Where the jury was not instructed that 
defendant, who relied on an alibi, did not have 
the burden of proving it, and the trial occurred 
prior to the opinion in State v. Hunt, 283 N.C. 
617, 197 S.E.2d 513, the omission of the 
instruction constituted prejudicial error. State 
v. Brown, 20 N.C. App. 4838, 201 S.E.2d 577 
(1974). 

Although the desired form of pattern 
instruction on the defense of alibi was not 
offered, in substance, where defendant twice 
received the benefit of the instruction that 
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witnesses testified that he was not at the scene 
of the robbery on the date and time in question 
but was elsewhere, and could not, therefore, 
have committed the act, alone or in concert, no 
error in instructions was committed. State v. 
Shore, 20 N.C. App. 510, 201 S.E.2d 701 (1974). 

Circumstantial Evidence.— 
Jury instructions on circumstantial evi- 

dence were adequate where defendant re- 
quested no additional instructions; and 
where the State relied primarily on direct 
evidence, instructions on circumstantial evi- 

dence were not required. State v. Griffin, 
18 N.C. App. 14, 195 S.E.2d 569 (1973). 
Duty of Judge to Determine If Evidence 

or Deducible Inferences Prove Lower 
Grade of Murder.—lIt is the duty of the 
judge to determine, in the first instance, if 
there is any evidence or any inference 
fairly deducible therefrom tending to prove 
one of the lower grades of murder. Having 
done so, and having concluded that there 
is no basis for submission of manslaughter 
to the jury, it is the duty of the judge to 
instruct it accordingly. State v. Duboise, 
BTA CFB Aster eed odoed lon), 
Where there was no evidence to support 

a conviction of assault, the trial court did 
not err in refusing to give instructions on 
the lesser included offense of assault in a 
prosecution for aiding and abetting in an 
attempted robbery with the use of firearms. 
Stateu v. barker... 16..N.C. App, , 1657 191 
S.E.2d 244 (1972). 

Prosecution for Manslaughter.—Where 
in a prosecution for manslaughter the trial 
judge stated defendant’s evidence to the 
extent necessary to explain the application 
of the law thereto, particularly with re- 
gard to the defense that he was not in- 

toxicated and that his conduct in driving 
his car and his loss of memory concerning 
the collision had been caused by being 
struck on the head in the fight and de- 
fendant did not request any additional in- 
structions, there was no prejudicial error. 
Staterey. | Craig #119ON Ci Ann. 19627180 
See hy Wa hb 

Use of Certzin Terms in Manslaughter 
Instruction. — The frequent and _ inter- 
changeable use of the terms “intentional 

_killing” and “intentional shooting” constituted 
error in a manslaughter instruction inasmuch 
as it pointed to a finding of malice, but the 
same charge in an instruction on second-degree 
murder would in no manner be deemed 
prejudicial. State v. Briggs, 20 N.C. App. 368, 
201 S.E.2d 580 (1974). 

A trial court’s instruction which mis- 
takenly asserted that the defendant took 
the stand and testified as to material mat- 
ters of the case was reversible error, even 
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though the defendant did not call this mis- 
statement of the evidence to the court’s 
attention before the jury retired to con- 

sider the case. State v. Butcher, 13 N.C. 
Apowdr, oo bed 11 (1971), 

It was prejudicial for the trial judge, 
when the defendant did not testify, to in- 
form the jury that the defendant testified 
that he did shoot “into” the car when in 
fact a deputy sheriff testified that the de- 
fendant told him that he had shot “at” 
the car. State v. Butcher, 13 N.C. App. 
OT 1b o os. .2d 11) (19721): 

Instruction as to Defendant’s Failure to 
Testify Absent a special request, the 
judge is not required to instruct the jury 
that a defendant’s failure to testify creates 
no presumption against him. State v. Ran- 
Kitiecsoet ore, 199 5.4.20. 740 (197s), 

Where the judge informed the jury that 
the defendant “told sheriff about it,” this 
was stating as a fact that the defendant 
had told the sheriff about the matter, and 
it amounted to an expression of an opinion 

by the judge on a crucial fact in the case; 
it was for the jury, not the judge, to deter- 
mine whether the defendant had in fact 
told the sheriff about the matter; and if so, 
what it was that he had told him. State v. 
Butcher 12 NvG. App. 97,7185. Sib.2d11 
(1971). 

Where the trial judge attributed much 
of what the deputy sheriff testified that 
the defendant told him, as having been 
testified to by the defendant himself, the 
case of the State was strengthened to the 
prejudice of the defendant. State v. Butch- 
Cran Cr Anpmoiso ork. 2d tl) (1971 

Self-Defense.— 
Where, in a murder case, an instruction on 

self-defense did not require defendant to show 
that he was not the aggressor and did not use 
excessive force in order to be acquitted upon his 
plea of self-defense, this was error favorable to 
the defendant of which he cannot complain. 
State v. Jackson, 284 N.C. 383, 200 S.E.2d 596 

(1978). 
Where there is evidence that defendant acted 

in self-defense, the court must charge on this 
aspect even though there is contradictory 
evidence by the State or discrepancies in 
defendant’s evidence. State v. Dooley, 285 N.C. 
158, 203 S.E.2d 815 (1974). 

In cases where the defendant has met his 
burden of production for self-defense, the 
failure of the trial judge to include not guilty by 
reason of self-defense as a possible verdict in 
his final mandate to the jury is prejudicial 
error and entitles the defendant to a new trial. 
State v. Dooley, 285 N.C. 158, 203 S.E.2d 815 

(1974). 
Failure to include not guilty by reason of 
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self-defense in the court’s tinal manaate to the 
jury, where required, is not cured by the 
discussion of the law of self-defense in the body 
of the charge to the jury. State v. Dooley, 285 
N.C. 158, 203 S.E.2d 815 (1974). 

As to the proper charge to the jury on the 
verdict of not guilty by reason of self-defense, 
see State v. Dooley, 285 N.C. 158, 203 8S.E.2d 815 
(1974). 
When supported by competent evidence, 

self-defense unquestionably becomes a 
substantial and essential feature of a criminal 
case. State v. Deck, 285 N.C. 209, 203 S.E.2d 830 
(1974). 

Where State’s evidence presents testimony 
which would permit, but not require, the jury 
to find that: (1) Defendant was without fault in 
bringing on the difficulty, (2) deceased was 
armed with and first assaulted defendant with 
a deadly weapon, (3) the fatal blow was struck 
during a struggle for the weapon first used by 
deceased and (4) the defendant used such force 

aS was necessary or as appeared to him to be 
necessary to save himself from death or great 
bodily harm, the evidence was sufficient to 
require the trial judge to state and apply the 
law of self-defense to the facts of the case and 
the court’s failure to so do constituted 
prejudicial error. State v. Deck, 285 N.C. 209, 
203 S.E.2d 830 (1974). 
Where defendant’s evidence, even though 

contradicted by the State, raised an issue of 
self-defense, whether the defendant’s evidence 
is less credible than the State’s evidence is an 
issue for the jury, not the trial judge, and the 
failure of the trial court to charge on 
self-defense was error. State v. Hickman, 21 

N.C. App. 421, 204 8.E.2d 719 (1974). 

Failure to Instruct on Right of Defen- 
dant to Go to Defense of Third Person. — 
Where defendant saw the victim force his 
former girl friend from a dance hall and down 
the street several blocks, knew that victim had 
threatened to kill the girl and that he was a 
dangerous man with a propensity for violent 
conduct, observed that the victim was acting in 
a wild and irrational manner as if he had been 
drinking or taking some drugs and observed 
that the victim reached for his pocket just 
before defendant shot him, the trial court 

committed prejudicial error in failing to 
instruct upon the right of defendant to go to the 
defense of a third person to prevent a felonious 
assault, since the court must instruct the jury 
on all substantial features of the case that arise 
from the evidence. State v. Graves, 18 N.C. 
App. 177, 196 S.E.2d 582 (1973). 

Where trial judge asked questions for 
clarification with regard to defendant’s tes- 
timony that deceased was driving fast prior 

to the shooting, that defendant told de- 
ceased to slow down, that deceased threat- 
ened to kill defendant, that deceased pulled 
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a pistol, and detendant’s reason for reload- 
ing the pistol, where the questions ap- 
peared to be beneficial rather than pre- 
judicial to defendant’s case since they 
tended to exculpate rather than inculpate 
her, and where the questions were re- 
stricted to statements previously testified 
to by defendant, there was no error by 

trial judge in such questions. State v. 
Griffin, 18 N.C. App. 14, 195 S.E.2d 569 
(1973). 
Degrees of Crime.— 

Where all of the evidence indicated that the 
value of the stolen property exceeded $200.00, 
the trial court did not err by failing to instruct 
the jury to consider in addition an issue as to 
defendant’s possible guilt or innocence of the 
lesser included offense of misdemeanor larceny. 
State v. Dickerson, 20 N.C. App. 169, 201 S.E.2d 
69 (1973). 

Divorce. — Where plaintiff seeking divorce 
offered evidence tending to show that she left 
the home because of the indignities heaped 
upon her person by defendant, it was also 
necessary for her to satisfy the jury that such 
acts by her husband were not the result of 
adequate provocation on her part. The judge’s 
failure to so instruct the jury constituted 
prejudicial error and requires a new trial. 
Campbell v. Campbell, 18 N.C. App. 665, 197 
S.E.2d 804 (1973). 

In a dissemination of obscenity case, the 
properly denied request for an instruction to 
the jury that if the jury found the defendant 
provided notice to the public of the nature of 
the magazines involved in the case, and if they 
found the defendant provided reasonable 
protection against the exposure of the 
magazines to juveniles, then the jury would 
have to find that the defendant’s conduct was 
protected under the First and Fourteenth 

Amendments to the Constitution of the United 
States, and that it would be the duty of the jury 
to return a verdict of not guilty. State v. Horn, 
18 N.C. App. 377, 197 S.E.2d 274 (1973). 

Judicial Notice. — In a prosecution for 
taking a deer between the hours of sunset 
and sunrise on a public highway by the 

use of artificial light, the trial court did 
not express an opinion that the State had 
proved the time of commission of the of- 
fense by its instruction that as a matter of 

law “a few minutes after seven o’clock on 
December 9 is after sunset,’’ the instruc- 
tion amounting to no more than judicial 
notice of a phyiscal fact of general knowl- 
edge. State v. Link, 13 N.C. App. 568, 186 
S.E.2d 634 (1972). 

Contention That Instruction Inadequate 
in That Jury Could Return Compromise 
Verdict—A contention that the court’s 
instructions in an armed robbery prosecu- 
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tion were inadequate in that the jury could 
have returned a compromise verdict, even 

though it followed the court’s instructions, 
was held to be merely speculation and 
without merit. State v. Stepney, 280 N.C. 
306, 185 S.F.2d 844 (1972). 

Failure to Accede to Juror’s Request for 
Review of Instructions Given Day Before. — 

See State v. Horn, 18 N.C. App. 377, 197 S.E.2d 
274 (1973). 

Defining Assault with Intent to Commit 
Rape.—It was not prejudicial error for 
the court to describe elements of the crime 
of rape in defining the crime with which 
defendant was charged, assault with intent 
to commit rape. State v. Young, 16 N.C. 
App. 01le oles: b2deab00e L972): 

Failure to Define Words “Drunk” or 
“Intoxicated”.—In a prosecution for pub- 

lic drunkenness, the trial court erred in 

failing to define what would constitute 

being “drunk” or “intoxicated” in order to 
sustain a conviction for a violation of § 

14-335. State v. Patton, 18 N.C. App. 266, 
196 S.E.2d 560 (1973). 

Driving under Influence of Intoxicating 

Liquors. — The court did not commit 
reversible error when it inadvertently used the 
words “appreciable extent” rather’ than 
“appreciable impairment” when referring to the 
effect which the intoxicating liquors must have 
upon an individual to sustain a conviction for 
driving under the influence. State v. Payne, 19 
N.C. App. 511, 199 S.E.2d 132 (1978). 

Instruction as to Criminal Presumption 
under § 20-139.1. — Court erred, in a civil 

case, when it instructed the jury as to the 
rebuttable criminal presumption created by § 
20-139.1, arising from the fact that a person has 
.10 percent or more by weight of alcohol in his 
blood. Wood v. Brown, 20 N.C. App. 307, 201 
S.E.2d 225 (1973). 

Reckless Driving.— 

If a party has properly pleaded reckless 
driving and the judge undertakes to charge 
upon it, this section requires him to tell the 
jury what facts they might find from the 
evidence would constitute reckless driving. 

It is not sufficient for the judge to read the 
statute and then leave it to the jury to ap- 
ply the law to the facts and to decide for 
themselves what defendant’s driver did, if 
anything, which constituted reckless driv- 
nig. rord4y, Joneses 6 Nz:Ce Apps fee, 2 t 

S.E.2d 103 (1969). 

Instruction Applying Law to Facts in 

Witness’ Testimony. — Although defendant 
did not testify or offer evidence, he was entitled 
to an instruction applying the law to the facts 
stated in the testimony of a witness whose 
testimony, if accepted, disclosed facts sufficient 
in law to constitute a complete defense to 
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murder committed in the perpetration of the 
felony created by § 14-34.1. State v. Williams, 
284 N.C. 67, 199 S.E.2d 409 (1973). 

An instruction on ‘‘heat of passion’’ in a 

murder case is inappropriate when not 
supported by the evidence. State v. Briggs, 20 
N.C. App. 368, 201 S.E.2d 580 (1974). 

The trial court’s instruction in a murder 
prosecution complied with this section 
where it explained the law arising on the 
evidence, it correctly. defined each element 
of the crimes of second-degree murder and 
manslaughter, it explained the law of self- 
defense, it did not amount to a comment 
on the evidence, and it properly failed to 
define proximate cause. State v. Jefferies, 

low NCGerA DD. co0p 19285 2d 104. (1972): 
In a first-degree murder case, the portion of 

the court’s charge to which defendant excepted, 
in which the court referred to the opinion 
testimony of the doctors as to the cause of 
death was not error where the court’s charge 
fairly and accurately reflected the testimony of 
the medical experts, and no violation of this 
section was made to appear. State v. 
Strickland, 21 N.C. App. 545, 204 S.E.2d 889 
(1974). 

Instruction as to When Verdict of 
First-Degree Murder Could Be Rendered. — 

Court erred in charging that a verdict of 
murder in the first degree could be rendered 
upon a finding beyond a reasonable doubt that 
the killing was done in the perpetration or in 
the attempt to perpetrate a robbery, where the 
robbery was merged in and became a part of 
the first-degree murder charge. State v. Moore, 
284 N.C. 485, 202 S.E.2d 169 (1974). 

Instruction as to Punishment. — Absent 
compelling reasons for disclosure, the trial 
judge should not inform a jury as to 
punishment. State v. Britt, 285 N.C. 256, 204 

S.E.2d 817 (1974). 
In a capital case, there may be a compelling 

reason which makes disclosure as_ to 
punishment necessary in order “to keep the 
trial on an even keel” and to insure complete 
fairness to all parties. State v. Britt, 285 N.C. 
256, 204 S.E.2d 817 (1974). 

If the trial judge observes that the jury is 
confused or uncertain as to whether one of its 
permissive verdicts would result in a 
mandatory death sentence, sufficient 
compelling reason exists to justify his 
informing the jury of the consequence of their 
possible verdicts. State v. Britt, 285 N.C. 256, 
204 S.E.2d 817 (1974). 

Entrapment. — The court did not commit 
prejudicial error in failing to charge the jury on 
the law of entrapment. In order for the defense 
of entrapment to be available to defendant, 
there must be an intent to commit a crime and 
such intent must originate from the 
inducements of a law officer or his agent and 
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not in the mind of the defendant. State v. 

Stanback, 19 N.C. App. 375, 198 S.E.2d 759 
(1973). 

Where police action did not’ involve 
persuasion, fraud, or trickery but rather merely 
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provided defendant with an exposure to 
temptation, there was no prejudicial error in 
the failure of the trial judge to instruct on the 
defense of entrapment. State v. Stanback, 19 
N.C. App. 375, 198 S.E.2d 759 (1973). 

§ 1-180.1. Judge not to comment on verdict.—In criminal actions the 
presiding judge shall make no comment in open court in the presence or hearing 
of all, or any member or members, of the panel of jurors drawn or summoned 
for jury duty at any session of court, upon any verdict rendered at such session of 
court, and if any presiding judge shall make any comment as herein prohibited, 
or shall praise or criticize any jury on account of its verdict, whether such com- 
ment, praise or criticism be made inadvertently or intentionally, such praise, 
criticism or comment by the judge shall constitute valid grounds as a matter of 
right, for the continuance for the session of any action remaining to be tried during 
that week at such session of court, upon motion of a defendant or upon motion of 
the State. The provisions of this section shall not be applicable upon the hearing 
of motions for a new trial, motions to set aside the verdict of a jury, or a motion 
made in arrest of judgment. (1955. c. 200; 1967. c. 954, s. 3; 1971, c. 381, s. 12.) 

Editor’s Note.— 1971, substituted “session” for 
The 1971 amendment, four places in the first sentence. 

te Titie in 

effective Oct. 1, 

§ 1-181. Requests for special instructions. 
Failure to Sign—Discretion of Court. — 
In accord with original. See State v. 

Hardee, 6 N.C. App. 147, 169 S.E.2d 533 
(1969). 
Applied in Wood v. Nelson, 5 N.C. App. 

407, 168 S.E.2d 712 (1969). 
Cited in State Highway Comm’n v. 

Yarborough, 6 N.C. App. 294, 170 S.E.2d 
159 (1969). 

A party must aptly tender, etc. — 

Requests for special instructions must be in 
writing and must be submitted to the trial 
judge before the judge’s charge to the jury is 
begun. State v. Long, 20 N.C. App. 91, 200 
S.E.2d 825 (1973). 
Where it was only after the jury retired to 

consider their verdict that defendant’s counsel 
asked the judge if he could have instructions as 
to any previous record, the request was not 
timely. State v. Long, 20 N.C. App. 91, 200 

S.E.2d 825 (1973). 

§ 1-182. Instructions in writing; when to be taken to jury room. 

Editor’s Note.— was not requested to put his instructions in 

For comment on N.C. jury charge, writing and read them to the jury, and he did 

present practice and future proposals, see 6 not do so of his own will, this section does not 

Wake Forest Intra. L. Rev. 459 (1970). apply. State v. Frank, 284 N.C. 137, 200 S.E.2d 

Section Not Applicable. — Where the judge 169 (1978). 

§ 1-183.1. Effect on counterclaim of dismissal as to plaintiff’s claim. 
—The granting of a motion by the defendant for judgment of dismissal as to the 
plaintiff’s cause of action shall not amount to the taking of a voluntary dismissal 
on any counterclaim which the defendant was required or permitted to plead pur- 
Brant tOis peel) Rie tlomGlLsDU eG A eLOAL aC L0G39S..3.) 5 

Editor’s Note. — The 1971 amendment places and substituted “G.S. 1A-1, Rule 13” 
substituted “dismissal” for “nonsuit” in two _ for “G.S. 1-137.” 
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SUBCHAPTER VIII. JUDGMENT. 

ARTICLE 23. 

Judgment. 

§ 1-209.1. Petitioner who abandons condemnation proceeding taxed 
with fee for respondent’s attorney. 
Authority to Tax Counsel Fees Gener- 

ally.— With one exception, contained in this 
appointed by the court to appeal for and 
protect the rights of any party in interest 

section, in eminent domain proceedings the 
court is authorized to tax counsel fees as 
a part of the costs only for an attorney 

who is unknown or whose residence is un- 

known. City of Charlotte v. McNeely, 281 
NeGemGs+ 2s 190 “5.6.20 5179 61972): 

§ 1-217.2. Judgments by default to remove cloud from title to real 
estate validated. — In every case where prior to the tenth day of October, 1969, 
a judgment by default final has been entered by the clerk of superior court of 
any county in this State in an action to remove cloud from title to real estate, 
the said judgment is hereby to all intents and purposes validated, and said 
judgment is hereby declared to be regular, proper and a lawful judgment in all 
respects according to the provisions of same. (1961, c. 628; 1971, c. 59; 1978, c. 
1348, s. 1.) 

Editor’s Note. — The 1971 amendment 

substituted ‘1967’ for “1956” near the be- 
ginning of this section. The amendatory 

act provides that it shall not apply to 
pending litigation. 
The 1973 amendment substituted “tenth day 

§ 1-232. Judgment roll. 
Purpose of Introducing Judgment Roll.— 

In establishing a chain of title the purpose 
of introducing the judgment roll is to show 
the commissioner’s judicial authority to 
convey. Keller v. Hennessee, 11 N.C. App. 
Lie UP soe Dera bs GP at @ ker a Bie 
Judgment Roll, Rather Than Judgment, 

Must Be Introduced. — The requirement is 
not that the judgment be introduced, but that 
the judgment roll be introduced to show the 

of October, 1969” for “Ist day of April, 1967” 
near the beginning of the section. 

Session Uawse mila «cc. ~1348:" “so ° 2; 
provides that the act shall not affect 

pending litigation. 

Failure to Offer Judgment Roll in Evi- 
dence.— Where a party is seeking to estab- 

lish his chain of title and introduces into 
evidence a deed executed by a commis- 

sioner, but fails to offer in evidence the 
judgment roll to establish that the person 
named was in fact a commissioner, and had 

authority to convey, there is a break in the 
chain of title. Keller v. Hennessee, 11 N.C. 
App. 43, 180 S.E.2d 452 (1971). 

judicial authority. Keller v. Hennessee, 11 N.C. 
App. 438, 180 S.E.2d 452 (1971). 

§ 1-233. Docketed and indexed; held as of first day of session.— 
Every judgment of the superior or district court, affecting the right to real prop- 
erty, or requiring in whole or in part the payment of money, shall be entered by 
the clerk of said superior court on the judgment docket of the court. The entry 
must contain the names of the parties, and the relief granted, date of judgment, 
and the date, hour and minute of docketing; and the clerk shall keep a cross-index 
of the whole, with the dates and numbers thereof. In all cases affecting the title to 
real property the clerk shall enter upon the judgment docket the number and page 
of the minute docket where the judgment is recorded, and if the judgment does 
not contain particular description of the lands, but refers to a description con- 
tained in the pleadings, the clerk shall enter upon the minute docket, immediately 
following the judgment, the description so referred to. 

All judgments rendered in any county by the superior or district court, during 
a session of the court, and docketed during the same session, or within ten days 
thereafter, are held and deemed to have been rendered and docketed on the first day 
of said session, for the purpose only of establishing equality of priority as among 
such judgments. (Sup. Ct. Rule VIIT; C. C. Pi, s; 252; Code, s. 433; Rev., s. 
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D/L GUe te Po Oreisl os Lo2on Clo y 1943) ClO lS) 4a4n LO Lic, 1266, 
SP.) 

Editor’s Note.— graph and near the beginning of the sec- 
The 1971 amendment, effective July 1, ond paragraph and substituted “session” 

1971, inserted “or district” near the begin- for “term” in three places in the second 
ning of the first sentence of the first para- paragraph. 

§ 1-234. Where and how docketed; lien.—Upon filing a judgment roll 
upon a judgment affecting the title of real property, or directing in whole or in 
part the payment of money, it shall be docketed on the judgment docket of the 
court of the county where the judgment roll was filed, and may be docketed on 
the judgment docket of the court of any other county upon the filing with the 
clerk thereof of a transcript of the original docket, and is a lien on the real prop- 
erty in the county where the same is docketed of every person against whom any 
such judgment is rendered, and which he has at the time of the docketing thereof 
in the county in which such real property is situated, or which he acquires at any 
time thereafter, for 10 years from the date of the rendition of the judgment. But 
the time during which the party recovering or owning such judgment shall be, or 
shall have been, restrained from proceeding thereon by an order of injunction, or 
other order, or by the operation of any appeal, or by a statutory prohibition, does 
not constitute any part of the 10 years aforesaid, as against the defendant in such 
judgment, or the party obtaining such orders or making such appeal, or any other 
person who is not a purchaser, creditor or mortgagee in good faith. (C. C. P., s. 
Coes odes9435's Reviys) 0/47 @ 5) Sab 14197 1 C2680 s'7)) 

I. IN GENERAL. 1971, deleted “superior” preceding “court” 
Editor’s Note.— in two places in the first sentence. 

The 1971 amendment, effective July 1, 

§ 1-236: Repealed by Session Laws 1971, c. 268, s. 34, effective July 1, 1971. 

§ 1-236.1. Transcripts of judgments certified by deputy clerks vali- 
dated.—Each transcript of judgment from the original docket of the superior or 
district court of a county where the same was rendered and docketed, heretofore 
certified under the official seal of said court, by a deputy clerk thereof, in his own 
name as such deputy clerk, and docketed on the judgment docket of another 
county in the State, is hereby validated and declared of full force and effect in 
such county where docketed, from the date of docketing of the same, to the same 
extent and with the same effect as if said transcript of judgment had been certi- 
fied in the name of the clerk of the superior court of said original county, and 
under his hand and official seal. (1943, c. 11; 1971, c. 268, s. 8.) 

Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, inserted “or district” 
near the beginning of the section. 

§ 1-244: Repealed by Session Laws 1971, c. 268, s. 34, effective July 1, 1971. 

§ 1-245. Cancellation of judgments discharged through bankruptcy 
proceedings.—When a referee in bankruptcy furnishes the clerk of the superior 
court of any county in this State a written statement or certificate to the effect 
that a bankrupt has been discharged, indicating in said certificate that the plain- 
tiff or judgment creditor in whose favor judgments against the defendant bankrupt 
are docketed in the office of the clerk of the superior court have received due notice 
as provided by law from the said referee, and that said judgments have been dis- 
charged, it shall be the duty of the clerk of the superior court to file said certifi- 
cate and enter a notation thereof on the margin of said judgments. 

vp 
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This section shall apply to judgments of this kind already docketed as well as 
to future judgments of the same kind. (1937, c. 234, ss. 1-4; 1971, c. 268, s. 8.1.) 

Editor’s Note.— 
The 1971 amendment, effective July 1, 

1971, deleted the former third paragraph, 

providing a fee of one dollar for the filing 
of the instrument or certificate and the 
making of new notations. 

§ 1-246. Assignment of judgment to be entered on judgment docket, 
signed and witnessed. 
Reference of Section.—This section re- 

fers solely to what an assignee is required 
to do in order to protect his rights as 
against a subsequent assignee or other sub- 

sequent creditors of or purchasers from 

the owner of the judgment. Houck v. Over- 
cash, 282 N.C. 623, 193 S.E.2d 905 (1973). 

ARTICLE 26. 

Declaratory Judgments. 

§ 1-253. Courts of record permitted to enter declaratory judgments 
of rights, status and other legal relations. 

In General.— 
In accord with 6th paragraph in original. 

See City of Raleigh v. Norfolk S. Ry., 275 
N.C. 454, 168 S.E.2d 389 (1969); Elliott v. 
Ballentine, wens Ca (ADpow 682, 0 25 to.b.ed 
552 (1970); North Carolina Consumers Power, 
Inc. v. Duke Power Co., 285 N.C. 484, 206 S.E.2d 
178 (1974). 

In accord with 7th paragraph in original. 
See City of Raleigh v. Norfolk S. Ry., 275 
N.C, 454, 168 S:E.2d 389 (1969); Elliott v. 
Ballentine, 7 N.C. App. 682, 173 S.E.2d 552 
(1970); North Carolina Consumers Power, Inc. 
v. Duke Power Co., 285 N.C. 434, 206 S.E.2d 178 
(1974). 

In accord with 8th paragraph in original. 
See Bland v. City of Wilmington, 10 N.C. 
ADD 1631 7Sro.tedeeo cro7T0)s 
Where there can be no doubt that litiga- 

tion is forthcoming, the plaintiff should not 
be required to await suit, perhaps indef- 
initely, thereby running the risk that evi- 
dence relating to the facts will be lost. This 
is especially true where in the meantime 
plaintiff would have to maintain sufficient 

reserves to cover the claim. Pilot Title Ins. 
Co. v. Northwestern Bank, 11 N.C. App. 
444, 181 S.E.2d 799 (1971). 

Anticipatory Judgments Not Issued. — 
The courts of this State do not issue 
anticipatory judgments’ resolving’ con- 
troversies that have not arisen. Bland v. 
City of Wilmington, 10 N.C. App. 163, 178 
S.E.2d 25 (1970). 

Mere Fear or Apprehension of Future 
Claim Not Grounds.—A mere fear or ap- 
prehension that a claim may be asserted 
against a party in the future is not grounds 
for issuing a declaratory judgment. Pilot 
Title Ins. Co. v. Northwestern Bank, 11 

N.C. App. 444, 181 S.E.2d 799 (1971). 
Unavailability of Adequate Remedy at 

12 

‘Law Not Necessary.—For a court to have 
jurisdiction under the Declaratory Judg- 
ment Act it is not necessary for a plaintiff 
to show that an adequate remedy at law is 

unavailable. Pilot Title Ins. Co. v. North- 
western Bank, 11 N.C. App. 444, 181 $.E.2d 
ROOM 1971 )y 

Necessity for a Controversy.— 
In accord with 7th paragraph in original. 

See Elliott v. Ballentine, 7 N.C. App. 682, 
173 S.E.2d 552 (1970); North Carolina 
Consumers Power, Inc. v. Duke Power Co., 285 
N.C. 434, 206 S.E.2d 178 (1974). 

In accord with 8th paragraph in original. 

See Elliott v. Ballentine, 7 N.C. App. 682, 
Lice tec Ome po cenGLo (O}ee Nort. .Garoina 

Consumers Power, Inc. v. Duke Power Co., 285 
N.C. 434, 206 S.E.2d 178 (1974). 

In accord with 15th paragraph of 

original. See Bland v. City of Wilmington, 
10 N.C. App. 163, 178 S.E.2d 25 (1970). 

Actions for declaratory judgment will lie 
for an adjudication of rights, status, or 
other legal relations only when there is an 

actual existing controversy between the 
parties. Bland v. City of Wilmington, 10 
N.C. App. 163, 178 S.E.2d 25 (1970). 

For a court to have jurisdiction under the 
Declaratory Judgment Act it is required 
only that the plaintiff shall allege in his 
complaint and show at the trial, that a real 
controversy arising out of their opposing 
contentions as to their respective legal 
rights and liabilities under a deed, will or 
contract in writing, or under a statute, 

municipal ordinance, contract or franchise, 
exists between or among the parties, and 
that the relief prayed for will make certain 
that which is uncertain and secure that 
which is insecure. Pilot Title Ins. Co. v. 
Northwestern Bank, 11 N.C. App. 444, 181 
S.E.2d 799 (1971). 
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Actual controversy is justiciable under 

the Declaratory Judgment Act. Bland v. 
City of Wilmington, 278 N.C. 657, 180 
S.E.2d 813 (1971). 

It is not necessary for one party to have an 
actual right of action against another for an 
actual controversy to exist which would support 
declaratory relief. However, it is necessary that 
the courts be convinced that the litigation 
appears to be unavoidable. North Carolina 
Consumers Power, Inc. v. Duke Power Co., 285 

N.C. 434, 206 S.E.2d 178 (1974). 
Same — Failure of Adverse Party, etc. — 
In accord with original. See North Carolina 

Consumers Power, Inc. v. Duke Power Co., 285 

N.C. 434, 206 S.E.2d 178 (1974). 

Parties cannot confer jurisdiction upon a 
court in declaratory judgment proceedings 

by consent, stipulation or agreement. City 
of Raleigh v. Norfolk S. Ry., 275 N.C. 454, 
181 S.E.2d 799 (1971). 

Jurisdiction lies where the court is con- 
vinced that litigation, sooner or later, ap- 
pears to be unavoidable. Pilot Title Ins. Co. 
v. Northwestern Bank, 11 N.C. App. 444, 

181 S.E.2d 799 (1971). 
Plaintiff must show the existence of the 

conditions upon which the court’s jurisdic- 
tion may be invoked. Elliott v. Ballentine, 
7 N.C. App. 682, 173 S.E.2d 552 (1970). 

General Principles Govern Demurrers.— 
Demurrers in declaratory judgment ac- 

tions are controlled by the same principles 
applicable in other cases. Elliott v. Ballen- 
tine, 7 N.C. App. 682, 173 S.E.2d 552 (1970). 
A demurrer is rarely an appropriate 

pleading, etc.— 
A demurrer is rarely an appropriate 

pleading to a petition for declaratory judg- 
ment. However, demurrers are proper 
pleadings and should be sustained where 
the record is plain that no basis for declara- 
tory relief exists, as where no actual con- 
troversy is alleged. Elliott v. Ballentine, 7 
NGS Apo: 682,.173°5. £25520 (1970): 

Only civil rights, status and relations 
may be determined, etc.— 

A declaratory judgment is a civil remedy 
which may not be resorted to to try ordi- 
nary matters of guilt or innocence. Jerni- 
gan v. State, 279 N.C. 556,184 S.E.2d° 259 
(1971). 

A declaratory judgment will not be 
granted when its only effect is to deter- 
mine questions which properly should be 
decided in a criminal action. Jernigan v. 
State, 279 N.C. 556, 184 S.E.2d 259 (1971). 

Statute Relating to Penal Matters.—The 
courts do not lack power to grant a declar- 
atory judgment merely because a ques- 
tioned statute relates to penal matters. 
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Jernigan v. State, 279 N.C. 556, 184 S.E.2d 
259 (1971). 

Constitutionality of Statute.—It is the 
rule in this jurisdiction that a statute will 
be declared unconstitutional and its en- 
forcement will be enjoined when it clearly 
appears either that property or funda- 
mental human rights are denied in viola- 
tion of constitutional guarantees. This may 
be done in a properly constituted action 
under the Declaratory Judgment Act when 

a specific provision of a statute is chal- 
lenged by a person directly and adversely 
affected thereby. Jernigan v. State, 279 
N.C. 556, 184 S.E.2d 259 (1971). 

Construction and Validity of Statute. — 
This section furnishes a proper method for 
determining all controversies relative to the 
construction and validity of a statute. City 
of Raleigh v. Norfolk S. Ry., 275 N.C. 454, 
168 S.F.2d 389 (1969). 

It is unnecessary for an assailed statute 
to have taken effect in order to entitle one 
whose rights it affects to contest it by 
declaratory action. However, it is well set- 
tled that the court will not entertain a de- 
claratory action with respect to the effect 
and validity of a statute in advance of its 
enactment. City of Raleigh v. Norfolk S. 
Ry., 275 N.C. 454, 168 S.E.2d 389 (1969). 

Interpretation of Testamentary Trust.— 
A bona fide’ controversy justiciable under 
the Declaratory Judgment Act was pre- 
sented by the pleadings and stipulations in 
a trustee’s action seeking an interpretation 
of a testamentary trust as to the manner 

of distribution of land constituting the trust 
corpus to testator’s widow and daughter 
upon termination of the trust. First-Citi- 

zens Bank & Trust Co. v. Carr, 279 N.C. 
539,184 S:H 2d 268 (1971). 

Validity of Attempt to Sell Part of Trust 
Property. — While proceedings under this 
Article have been given a wide latitude, 
nevertheless they are not without limita- 
tion, and it can hardly be said the court is 
expected te lend its general equity juris- 
diction to proceedings to determine the 
validity of an attempt to sell part of the 
trust property for the benefit and preser- 
vation of a trust. Elliott v. Ballentine, 7 
N.Cr App. 682; 173.0.8.20d 5522 (1970): 

Challenge to Order of Board of Paroles. 
—The Declaratory Judgment Act is an 
appropriate means whereby a prisoner who 
is currently serving a valid sentence for a 
crime committed during his parole may 
challenge an order of the Board of Paroles 
under § 148-62 providing that the remain- 
der of the sentence upon which the parole 
was revoked shall be served at the com- 
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pletion of the sentence for the crime com- 
mitted during the parole. Jernigan v. State, 
279 N.C. 556, 184 S.E.2d 259 (1971). 

The failure of a defendant who has been 
duly served to appear and answer a com- 
plaint seeking a declaratory judgment 
constitutes admission of every material 
fact pleaded which is essential to the 
judgment sought, but the court must, never- 
theless, proceed to construe such facts or 
instruments set out in the complaint and 
enter judgment thereon; the default caused 
by the defendant’s failure to appear and 
answer does not entitle the plaintiff to a 
judgment based on the pleader’s conclu- 
sions. The default admits only the allega- 
tions of the complaint and does not ex- 
tend either expressly or by implication the 
scope of the determination sought by the 
plaintiff, or which could be granted by the 
court. Baxter v. Jones, 14 N.C. App. 296, 
188 S.E.2d 622 (1972). 

Applied in Dillon v. North Carolina Nat’! 
Bank, 6 N.C. App. 584, 170 S.E.2d 571 
(1969); Godfrey v. Patrick, 8 N.C. App. 
510, 174 S.E.2d 674 (1970); Kale v. Forrest, 
SUN Ce App, 82. lia ot.ed. woe, (1970): 
Jernigan v. Lee, 9 N.C. App. 582, 176 
S.E.2d 899 (1970); Nationwide Mut. Ins. 
Co. v. Fireman’s Fund Ins. Co., 9 N.C. 
App. 193, 175 S.E.2d 741 (1970); Nation- 
wide Mut. Ins. Co. v. Cotten, 280 N.C. 20, 
1857p. 2d 1827071 Price va Price, 11 
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N.C. App. 657, 182 S.E.2d 217 (1971); 
North Carolina Nat’l Bank v. Carpenter, 
LepeAse pps £9, 1982'S: b.2d° 3 (1971): 
Stephens v. North Carolina Nat’l Bank, 12 
N.C. App. 323, 183 S.E.2d 287 (1971); Dup- 
Himcounty, bd. otulduce ye) Carr,/15 N.C: 
App. 690, 190 S.E.2d 653 (1972); Reeves 
Bros. v. Town of Rutherfordton, 282 N.C. 
559, 194 S.E.2d 129 (1973); Szabo Food Serv., 
Inc. v. Balentine’s, Inc., 285 N.C. 452, 206 
S.E.2d 242 (1974). 

Quoted in Bland v. City of Wilmington, 
278 N.C. 657, 180 S.E.2d 813 (1971). 

Stated in North Carolina Monroe Constr. 
Co. v. Guilford County Bd. of Educ., 278 
N.C. 633, 180 S.E.2d 818 (1971). 

Cited in State Educ. Assistance Author- 
ity v. Bank of Statesville, 276 N.C. 576, 174 
S.E.2d 551 (1970); Howell v. Gentry, 8 
N.C. App. 145, 174 S.E.2d 61 (1970); Read- 
ing v. Dixon, 10 N.C. App. 319, 178 S.E.2d 
322 (1971); Latham v. Taylor, 10 N.C. App. 
268, 178 S.E.2d 122 (1970); Stanley v. 
Department of Conservation & Dev., 284 N.C. 
15, 199 S.E.2d 641 (1973); Webster v. Perry, 367 
F. Supp. 666 (M.D.N.C. 1973); Revco Southeast 
Drug Centers, Inc. v. North Carolina Bd. of 
Pharmacy, 21 N.C. App. 156, 204 S.E.2d 38 
(1974); Myers v. Southern Nat’] Bank, 21 N.C. 
App. 202, 204 S.E.2d 30 (1974); North Carolina 

Consumers Power, Inc. v. Duke Power Co., 21 
N.C. App. 237, 204 S.E.2d 399 (1974). 

§ 1-254. Courts given power of construction of all instruments. 
In General.—The Declaratory Judgment 

Act permits any person affected by a stat- 
ute or municipal ordinance to obtain a 
declaration of his rights thereunder. Bland 
v. City of Wilmington, 278 N.C. 657, 180 
S.E.2d 813 (1971). 
Statutes. — 

A statute can be declared unconstitutional 
and its enforcement enjoined in a properly 
constituted action under the Declaratory 
Judgment Act when a specific provision of a 
statute is challenged by a person directly and 
adversely affected thereby. Webster v. Perry, 
367 F. Supp. 666 (M.D.N.C. 1973). 

When Rights of Parties Affected by Stat- 
utes. — When the rights of parties are 
affected by §§ 160A-60, 160A-291 and other 
statutes, to the end that they may be 
relieved “from uncertainty and insecurity,” 
such parties are entitled to have the ap- 
plicable statutes construed and their rights 
declared, and a real controversy exists 
between the parties. Bland v. City of 
Wilmington, 278 N.C. 557, 180 S.E.2d 813 
(1971). 
Complaint Need Not Make Specific Ref- 

erence to Statute—It is not error if an 

action instituted under the Declaratory 
Judgment Act fails to make specific refer- 

ence to the statute in the complaint; the 
facts alleged determine the nature of the 
relief to be granted. Langdon v. Hurdle, 
15, N.CVApnp. 4158, 189e0.nied 517 (1972). 

A suit to determine the validity of a city 
zoning ordinance is a proper case for a 
declaratory judgment. Blades v. City of 
Raleigh, 280: °N.Gi 9 5a, 6187 --S,E.2d . 35 

(1972); Taylor v. City of Raleigh, 22 N.C. 
App. 259, 206 S.E.2d 401 (1974). 

Owners of property in the adjoining area 
affected by a city zoning ordinance are 
parties in interest entitled to maintain an 
action under this section. Blades v. City of 
Raleigh, 280 N.C. 531, 187 S.E.2d 35 (1972). 

A summary judgment may be entered, 
when otherwise proper, upon the motion 
of either the plaintiff or the defendant in 
an action for a declaratory judgment. 
Blades v. City of Raleigh, 280 N.C. 531, 
187 S.E.2d 35 (1972). 

Applied in City of Raleigh v. Norfolk S. 
Ry., 275 N.C. 454, 168 S.E.2d 389 (1969); 
Elliott v. Ballentine, 7 N.C. App. 682, 173 
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S.E.2d 552 (1970); Jernigan v. State, 279 
N.C. 556, 184 S.E.2d 259 (1971). 

Stated in North Carolina Monroe Constr. 
Co. v. Guilford County Bd. of Educ., 278 
N.C. 633, 180 S.E.2d 818 (1971). 
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Cited in Reeves Bros. v. Town of 
Rutherfordton, 15 N.C. App. 385, 190 
S.E.2d 345 (1972). 

§ 1-255. Who may apply for a declaration. 
Applied in Kale v. Forrest, 9 N.C. App. 

82; 175 S.E.2d 752 (1970). 

§ 1-256. Enumeration of declarations not exclusive. 
The purpose of this section, etc.— 
In accord with original. See Elliott v. 

§ 1-260. Parties. 
“Necessary Party”.—A person is a neces- 

sary party to an action when he is so vitally 
interested in the controversy involved in 
the action that a valid judgment cannot be 
rendered in the action completely and 
finally determining the controversy without 
his presence as a party. North Carolina 
Monroe Constr. Co. v. Guilford County Bd. 
Otic. -2re N.Ci'633, 180 oc. cda si8 
(0719: 
The term ‘necessary parties” embraces 

all persons who have or claim material 
interests in the subject matter of a con- 
troversy, which interests will be directly 
affected by an adjudication of the con- 
troversy. North Carolina Monroe Constr. 

Co. v. Guilford County Bd. of Educ., 278 
N.C. 633, 180 S.E.2d 818 (1971). 

Necessary or indispensable parties are 
those whose interests are such that no 
decree can be rendered which will not af- 
fect them, and therefore the court cannot 

proceed until they are brought in. North 
Carolina Monroe Constr. Co. v. Guilford 
County Bd. of Educ., 278 N.C. 633, 180 
S.E.2d 818 (1971). 

“Proper Parties”. — Proper parties are 
those interests may be affected by a decree, 
but the court can proceed to adjudicate the 
rights of others without necessarily af- 
fecting them, and whether they shall be 
brought in or not is within the discretion of 
the court. North Carolina Monroe Constr. 
Co. v. Guilford County Bd. of Educ., 278 
N.C. 633, 180 S.E.2d 818 (1971). 

Test Whether Persons Must Be Joined.— 
A sound criterion for deciding whether par- 
ticular persons must be joined in litigation 
between others appears in this definition: 
Necessary parties are those persons who 
have rigHts which must be ascertained and 

settled before the rights of the parties to 
the suit can be determined. North Carolina 
Monroe Const. Co. v. Guilford County Bd. 
of Educ,, 278 N.C, 633, 180 (S.EH.2d 818 
(1971). 
Judgment in Absence of Non-Parties 
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Ballentine, 7 N.C. App. 682, 173 S.E.2d 552 
(1970). 

Whose Interests May Be Prejudicially Af- 
fected.—While persons not parties to a 
proceeding for a declaratory judgment 
would not be bound by the judgment, it 
has been held that judgment should not be 
entered in their absence if they have such 
an interest in the controversy that their 
rights would be prejudicially affected by 
the judgment. North Carolina Monroe 
Constr eeCos- ve Guilford. County Bd, of 
Pduceee cou. Cc: 635,1150%0. F.3a 818, (19-1). 

Obtaining Declaration That Contract 

between Defendant and Another Party Is 

Invalid. — Where the purpose of the action is 

to obtain a declaration that a contract between 
the defendant and another party is invalid, the 
other party, not being a party to this action, 

would not be legally bound by a judgment 
rendered here, and its rights, if any, under the 
contract with the defendant would be adversely 
affected by a declaration of rights, and if the 
plaintiff should prevail in the action, the 
defendant, though forbidden by the judgment 
of the court to perform its contract, might well 
be sued for nonperformance by the absent 
party; therefore, that party is a necessary party 
in a proceeding to declare its contract with the 
defendant invalid, and the court below cannot 
properly determine the validity of that contract 
without making the absent party a party to the 
proceeding. North Carolina Monroe Constr. Co. 
v. Guilford County Bd. of Educ., 278 N.C. 638, 

180 S.E.2d 818 (1971). 
Person Contracting with City Must Be 

Made Party to Suit on Contract Validity.— 

The court cannot pass upon the validity of 
a city’s contract where the person contract- 

ing with the city had not been made a 
party. North Carolina Monroe Constr. Co. 
v. Guilford County Bd. of Educ., 278 N.C. 

Hoo oGaort eda SeC1 onl iy 
Construction of Will in Absence of Nec- 

essary Party.—The practice as to parties 

may be somewhat liberalized under the 

Declaratory Judgment Act, but where it 

appears, in a case involving the construc- 

tion of a will, that the absence of a neces- 
Sary party prevents the entry of a judg- 



§ 1-262 

ment finally settling and determining the 
question of interpretation, the court should 
refuse to deal with the merits of the case 
until the absent person is brought in as a 
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Constr. Co. v. Guilford County Bd. of 
Educ., 278 N.C, 633, 180 $.E.2d 818 (1971). 

Stated in Elliott v. Ballentine, 7 N.C. 
App. 682, 173 S.E.2d 552 (1970). 

party to the action. North Carolina Monroe 

§ 1-262. Hearing before judge where no issues of fact raised or jury 
trial waived; what judge may hear.—Proceedings under this Article shall be 
tried at a session of court, as in other civil actions. If no issues of fact are raised, 
or if such issues are raised and the parties waive a jury trial, by agreement of the 
parties the proceedings may be heard before any judge of the trial division in 
which the proceeding is pending. If the parties do not agree upon a judge for the 
hearing and the proceeding is in the Superior Court Division, then upon motion of 
the plaintiff, the proceeding may be heard by a resident superior court judge of 
the district, or a superior court judge holding the courts of the district, or by any 
judge holding a session of superior court within the district. If the parties do not 
agree upon a judge and the proceeding is in the District Court Division, then upon 
motion of the plaintiff, the proceeding may be heard by the chief district judge or 
by a district judge authorized by the chief judge to hear motions and enter inter- 
locutory orders. Such motion shall be in writing, with 10 days’ notice to the de- 
fendant, and the judge designated shall fix a time and place for the hearing and 
notify the parties. Upon notice given, the clerk of the court in which the action 
is pending shall forward the papers in the proceeding to the judge designated. The 
hearing by the judge shall be governed by the practice for hearings in other civil 
actions before a judge without a jury. References to judges of the superior court 
in this section include ernergency and special judges. (1931, c. 102, s. 10; 1971, 
CAZ082Su0s) 

Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, rewrote this section. 

§ 1-263. Costs. 
This section was not repealed by the Applied in Dillon v. North Carolina Nat’l 

enactment of § 1A-1, Rule 57. Citizens Bank, 6 N.C. App. 584, 170 S.E.2d 571 
Nat luabankavesucrrandiathers Homes tor, . (1969): 
Ghildrens inc w280ieN Gs 35400185 05 1 od 
836 (1972). 

§ 1-264. Liberal construction and administration. 
Applied in City of Raleigh v. Norfolk S. western Bank, 11 N.C. App. 444, 181 S.E.2d 

Rveec ome Cmts whe SE Od 1805/1069) 799 (1971); Bland v. City of Wilmington, 
Quoted in Pilot Title Ins. Co. v. North- 278 N.C. 657. 180 S.E.2d 813 (1971). 

§ 1-267. Short title. 

Cited in Webster v. Perry, 367 F. Supp. 666 

(M.D.N.C. 1973); North Carolina Consumers 

Power, Inc. v. Duke Power Co., 21 N.C. App. 
231.204 9.1.20. 399 (1974). 

SU BCH ARI TR weA PRE ATS 

ARTICLERZ AS 

Appeal. 

§ 1-271. Who may appeal. 
Common-Law Rule Codified under Section. 

— At common law the right to appeal was 
limited to parties in the action who were 
aggrieved by the ruling of the court. This 

common-law rule has been codified in North 
“arolina under this section. Duke Power Co. v. 

salisbury Zoning Bd. of Adjustment, 20 N.C. 
\pp. 730, 202 S.E.2d 607 (1974). 
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A legal proceeding must be prosecuted by 
a legal person, whether it be a natural per- 
son, sui juris, or a group of individuals or 
other entity having the capacity to sue and 
be sued, such as a corporation, partnership, 

unincorporated association, or  govern- 

mental body or agency. In re Coleman, 11 

N.C. App. 124, 180 S.E.2d 439 (1971). 



§ 1-272 

Where no natural or other legal person 
appears as a party defendant, whether 
aggrieved or not aggrieved, the appeal must be 
dismissed for failure to comply with this sec- 

tion. State ex rel. Moore v. John Doe, 19 
N.C. App. 131, 198 S.E.2d 236 (1973). 

Class Members Must Prosecute or De- 
fend Class Actions. — Even a class action 

must be prosecuted or defended by one or 
more named members of the class. In re 

Coleman, 11 N.C. App. 124, 180 S.F.2d 439 

@lira ne 

A legal proceeding prosecuted by an ag- 
gregation of anonymous individuals, known 
only to their counsel, is a phenomenon 

unknown to the law of this jurisdiction. In 
renColeman, 11°N.C. App. 124/180 .o2bed 
439 (1971). 

A party has no right to appeal from a 
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judgment entered on his own motion. 
Wachovia Bank & Trust Co. v. Morgan, 9 
N.C. App. 460, 176 S.E.2d 860 (1970). 

Section Applies to Proceedings Governed 
by Chapter 143, Article 33.—The rule that 
an appeal to the appellate division may be 

prosecuted only at the instance of a party 
or parties aggrieved by the judgment of the 
court or tribunal from which the appeal is 
taken, applies with as much force to pro- 
ceedings governed by Chapter 143, Article 
33, as to ordinary civil cases. In re Coleman, 

11 N.C. App. 124, 180 S.E.2d 439 (1971). 
“Party Aggrieved” Defined.— 
A party is not aggrieved unless the or- 

der complained of affects a substantial 
right, or in effect determines the action. 
Wrachovia sbank sor tUrust (20. Vv, “barker 
Motors, Inc., 13 N.C. App. 632, 186°S.Ei2d 
675 (1972). 

§ 1-272. Appeal from clerk to judge.—Appeals lie to the judge of the 
superior court having jurisdiction, either in session or vacation, from judgments 
of the clerk of the superior court in all matters of law or legal inference. In case 
of such transfer or appeal neither party need give an undertaking for costs; and 
the clerk shall transmit, on the transfer or appeal, to the superior court, or to the 
judge thereof, the pleadings, or other papers, on which the issues of fact or of law 
arise. An appeal must be taken within 10 days after the entry of the order or 
judgment of the clerk upon due notice in writing to be served on the appellee and 
a copy of which shall be filed with the clerk of the superior court. But an appeal 
can only be taken by a party aggrieved, who appeared and moved for, or opposed,, 
the order or judgment appealed from, or who, being entitled to be heard thereon, 
had no opportunity of being heard, which fact may be shown by affidavit or other 
proof. (ho rss 44109 94 OF SG odemesom lO Oca coonshevressasooo, O1Q 7 OLL: 
(omrsy S800 3102/7" Gel) 19/1 CEOs Wace Zo) 

Editor’s Note.— 
The 1971 amendment, effective Oct. 1, 

1971, substituted “session” for “term time’ 
in the first sentence. 

Jurisdiction When Proceeding before 
Clerk Is Brought before Supericr Court 
Judge. — The clerk is but a part of the 
superior court, and when a proceeding be- 
fore the clerk is brought before the judge 
in any manner, the superior court’s juris- 
diction is not derivative but it has juris- 
diction to hear and determine all matters 
in controversy as if the case was originally 
before him. However, the judge of superior 
court may in his discretion remand the 
cause to the clerk for further proceedings. 
Redevelopment Comm’n v. Grimes, 277 
N-C.634, 178° S.E.2d 345-971); 

Effect of Erroneous Transfer to Superior 
Court..— Even when a proceeding is er- 
roneously transferred to the sunerior court, 

and the judge takes jurisdiction pursuant 
to § 1-276, he may in his discretion make 

new parties, allow them to answer, and 

hold the case for jury determination before 
further proceedings are held. Redevelop- 
ment Comm’n v. Grimes, 277 N.C. 634, 178 
Seerod stow Lord): 

Judge Has Full Powers Although Pro- 

ceeding Is Erroneously Transferred from 

Clerk.—Although a proceeding to condemn 
property for urban renewal is erroneously 

transferred from the clerk to the superior 

court before the clerk has acted on the 
exceptions to the commissioners’ report, 
the judge of superior court has full power 
to consider and determine all matters in 

controversy as if the cause was originally 

before him. Redevelopment Comm’n  v. 
(SriMnesa we ti meaios Olts.) 11S moo mean 
ecraer 
A party cannot be aggrieved by an order 

dismissing someone else’s appeal. Poston 
weak avait tt CA pO ies, eee. ee ceous 

(1972). 

§ 1-273. Clerk to transfer issues of fact to civil issue docket.—lIf 
issues of law and of fact, or of fact only, are raised before the clerk, he shall trans- 

16) 
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fer the case to the civil issue docket for trial of the issues at the next ensuing ses- 
sion of the superior court/i(GaG. Pic, 115i G@ode; s:.256; Rev., s. 588: C. S.,s. 
634519715 cr 381ys: 127} 

Editor’s Note. — The 1971 amendment, 
effective Oct. 1, 1971, substituted ‘“‘session”’ 
for “term.” 

§ 1-276. Judge determines entire controversy; may recommit. 
Judge May Determine, etc.— 

In accord with 2nd paragraph in original. 
See Redevelopment Comm’n v. Grimes, 
OTT ANG COO 4 Brel ed toe 08 CLOT ly) 
When plaintiff appeals from the clerk’s 

order to the judge, the judge is not limited 
to a review of the action of the clerk, but is 
vested with jurisdiction “to hear and deter- 
mine all matters in controversy in such ac- 
tion,’ and render such judgment or order 
within the limits provided by law as he 
deems proper under all the circumstances 
made to appear to him. Hendrix v. Alsop, 
278 N.C. 549, 180 S.E.2d 802 (1971). 
Though an order by the clerk was a nullity, 

when by appeal the matter came before the 
judge of the superior court;-the judge did have 
jurisdiction to proceed to hear and determine 
all matters in controversy. In re Foreclosure of 
Deed of Trust, 20 N.C. App. 610, 202 S.E.2d 312 
(1974). 

Effect of Erroneous Transfer to Superior 
Court. — Even when a proceeding is er- 
roneously transferred to the superior court, 
and the judge takes jurisdiction pursuant 
to this section he may in his discretion 
make new parties, allow them to answer, 

and hold the case for jury determination 
before further proceedings are held. Re- 
development Comm’n yv. Grimes, 277 N.C. 
634. 178 S.E.2d 345 (1971). 
Judge Has Full Powers Although Pro- 

ceeding Is Erroneously Transferred from 
Clerk.— Although a proceeding to condemn 
property for urban renewal is erroneously 

transferred from the clerk to the superior 
court before the clerk has acted on the 
exceptions to the Commissioners’ report, 
the judge of superior court has full power 
to consider and determine all matters in 
controversy as if the cause was originally 
before him. Redevelopment Comm'n v. 

raliniesy 627 (uN CC.) 634, 178 S.b.2d345 
(1971). 
Judge May Dismiss Action as to Defen- 

dant.—The trial judge has full power to 
deny the motion to enlarge the time to file 
complaint and to dismiss the action as to 
defendant. Hendrix v. Alsop, 278 N.C. 549, 
180 S.E.2d 802 (1971). 
And This Discretionary Ruling Ends 

Action. — Where the trial judge has the 
entire cause before him because of plain- 
tiff’s appeal and in the exercise of his dis- 
cretion he does not permit enlargement of 
time for filing the complaint, and dis- 
misses the action as to the defendant, this 
discretionary ruling as to enlargement of 
time to file complaint, in effect, ends the 
action. Hendrix v. Alsop, 278 N.C. 549, 180 
S.E.2d 802 (1971). 

Section Not Applicable to Probate Pro- 
ceedings.—Upon appeal from action taken 
by the clerk of the superior court, in the 
exercise of his probate jurisdiction, the 
jurisdiction of the superior court is deriva- 
tive, and the provisions of this section are 
not applicable. In re Will of Spinks, 7 N.C. 
App. 417, 173 S.E.2d 1 (1970). 

§ 1-277. Appeal from superior or district court judge.—(a) An appeal 
may be taken from every judicial order or determination of a judge of a superior 
or district court, upon or involving a matter of law or legal inference, whether 
made in or out of session, which affects a substantial right claimed in any action 
or proceeding; or which in effect determines the action, and prevents a judgment 
from which an appeal might be taken; or discontinues the action, or grants or re- 
fuses a new trial. 

(b) Any interested party shall have the right of immediate appeal from an ad- 
verse ruling as to the jurisdiction of the court over the person or property of the 
defendant or such party may preserve his exception for determination upon any 
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subsequent appeal in the cause. (1818, c. 962, s. 4, P. R.; C. C. P., s. 299: Code, 
Seat ees coe Gros, Olan L IOs, Ca o4 ys nor lOd Lecyie nS Os) 

I. EDITOR’S NOTE. 

The 1971 amendment, effective July 1, 

1971, inserted “or district’’ and substituted 
“session” for “term” in subsection (a). 

II. APPEAL IN GENERAL. 

A. General Consideration. 

The proper method for obtaining relief 
from legal errors is by appeal, etc.— 

In accord with Ist paragraph in original. 

peenotatesy; McClureit280 ANC. 28siriss 
S.E.2d 693 (1972). 
Acceptance of Guilty Plea after Rejec- 

tion of Plea by Previous Judge Held Not 
an Invalid Appeal. — Where one superior 

court judge refused to accept defendant’s 

plea of guilty of second-degree murder and 

continued the case on defendant’s motion, 

the discretionary acceptance of defendant’s 
plea of guilty of second-degree murder by 
another judge when the case again came 
on for trial was not an invalid appeal; it 
was not a modification, overruling or set- 

ting aside of the judgment of the first 
judge, the case being before the second 

judge de novo. State v. McClure, 280 N.C. 
238, 185 S.F.2d 693..(1972). 

Applied in Decker v. Coleman, 6 N.C. 
App. 102, 169 S.E.2d 487 (1969); Patrick 

Verriurdien169 N.C. App. 284190ueS eed 
871 (1972); In re Northwestern Bonding 

Sore Gee App, | 272, 192.65 me odenae 
(1972); Sides v. Cabarrus Mem. Hosp., 22 N.C. 
App. 117, 205 S.E.2d 784 (1974). 

Cited in GMAC v. Feder, 12 N.C. App. 

696, 184 S.E.2d 383 (1971); George W. Shipp 
Travel Agency, Inc. v. Dunn, 20 N.C. App. 706, 

202 S.E.2d 812 (1974). 

B. From What Decisions, Orders, etc., 
Appeal Lies. 

Interlocutory Orders.— 

In accord with 12th paragraph in original. 
See North Carolina Consumers Power, Inc. v. 
Duke Power Co., 285 N.C. 434, 206 S.E.2d 178 
(1974). 

In accord with 13th paragraph in original. 
See Setzer v. Annas, 21 N.C. App. 632, 205 
S.E.2d 553 (1974). 

It is only when the judgment or order 
appealed from in the course of the action 
puts an end to it, or may put an end to it, 
or has the effect to deprive the party com- 
plaining of some substantial right, or will 
seriously impair such right if the error 
shall not be corrected at once, and before 

the final hearing, that an appeal lies be- 
fore final judgment. Acorn v. Jones Knit- 
ting Corp., 12 N.C. App. 266, 182 S.E.2d 
862 (1971); North Carolina Consumers Power, 
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Inc. v. Duke Power Co., 285 N.C. 434, 206 S.E.2d 
178 (1974). 

The presence of the word ‘‘substantial’’ is 
not intended as mere surplusage, but rather is 

to function as a roadblock to trivial appeals. 
Setzer v. Annas, 21 N.C. App. 632, 205 S.E.2d 
553 (1974). 

‘“‘Substantial’’ Defined. — The word 

“substantial” is defined in Black’s Law 
Dictionary, 4th Ed. (1968) as “of real worth and 
importance; of considerable value, valuable.” 

Setzer v. Annas, 21 N.C. App. 632, 205 S.E.2d 
553 (1974). 

If a motion to dismiss were allowed and 
the action dismissed, plaintiff would have 
a right of immediate appeal, because fur- 
ther proceedings would be precluded by 
theserdemericonny yo Jones sknttings Corp. 
Lee Game pp 256, 282 6S, F.edv 862401971): 

Refusal to Dismiss Action.— 

In accord with 1st paragraph in original. 
See Acorn v. Jones Knitting Corp., 12 
N.C. App. 266, 182 S.E.2d 862 (1971). 

Denial of Motion to Strike Answer and 
Counterclaim. — An order which denies 
plaintiff’s motion to strike defendant’s an- 

swer and counterclaim does not affect a 
substantial right of plaintiff, nor does it in 
effect determine the action, and therefore 
no appeal lies from that order. Wachovia 
BankiaulrusteCo. ve carker .Moators, Inc., 

POON. Cee OF Ge Leo: >. .20 1675 11 ote). 

Appeal from Denial of Motion for Sum- 
mary Judgment.—Ordinarily, the denial of 
a motion for summary judgment does not 
affect a substantial right so that an appeal 
may be taken. The moving party is free to 
preserve his exception for consideration on 
appeal from the. final judgment, and in 
case a substantial right is thought to be 

affected to the prejudice of the movant, 
then a petition for a writ of certiorari is 
available. Motyka v. Nappier, 9 N.C. App. 

579,.176 S.E.2d) 858 (1970), 

To allow an appeal from a denial of a 
motion for summary judgment would open 
the flood gate of fragmentary appeals and 
cause a delay in administering justice. 
Motyka v. Nappier, 9 N.C. App. 579, 176 
S.E.2d 858 (1970). 

Appeal from Preliminary Injunction. — 

The defendant’s right to appeal a preliminary 
injunction rests solely on determination of 
whether he will suffer impairment of a 
substantial right if this appeal is not 
entertained. Setzer v. Annas, 21 N.C. App. 632, 
205 $.E.2d 553 (1974). 
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C. What Supreme Court Will — 
Consider. 

When Appeal from Interlocutory Order 
Not Premature.—An appeal from an inter- 
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pellant would be adversely affected by 
continuance of an injunction in effect pend- 
ing final determination of the case. Sea- 
board Indust., Inc. v. Blair, 10 N.C. App. 

locutory order will not be considered pre- 323, 178 S.E.2d 781 (1971). 
mature if a substantial right of the ap- 

§ 1-279. When appeal taken.—The appeal must be taken from a judg- 
ment rendered out of session within 10 days after notice thereof, and from a judg- 
ment rendered in session within 10 days after its rendition, unless the record shows 
an appeal taken at the trial, which is sufficient, but execution shall not be sus- 
pended until the giving by the appellant of the undertakings hereinafter required ; 
provided, however, that if any motion permitted by G.S. 1A-1, Rule 59, is timely 
made or an amendment to or alteration of a judgment is effected by the methods 
prescribed in that same rule, the appeal need not be taken within the time limits 
stated above, but the appeal must be taken within 10 days from the signing of 
the order ruling on such motions or amending or altering the original judgment. 
(C. C. P., s..300; Code, s. 549; 1889, c. 
$8198.12 3ic0.989)) 

Editor’s Note. — The first 1971 amend- 
ment, effective Oct. 1, 1971, substituted 

“session” for ‘‘term” in two places. 
The second 1971 amendment, effective 

Oct. 1, 1971, added the proviso. 
The provisions of this section and § 1-280 

are jurisdictional, etc. — 

In accord with lst paragraph in original. See 
State ex rel. Moore v. John Doe, 19 N.C. App. 
131, 198 S.E.2d 236 (1978). 
Appeal to Be Dismissed Where Timely 

Notice Not Given or Properly Served. — 

LGletRevensso904C. S..:s. 641: 1971 :c: 

Where the notice of appeal is dated and 
filed more than ten days after the rendition 

of a default judgment, and no notice of ap- 
peal is served on the plaintiff, the appeal 

from the entry of the judgment should be 
dismissed because timely notice was not 
given or properly served. North Am. Ac- 
Ceptances (or ps venoamuels: 11 NCC! cApp: 
FOAMS IES. ode794) (1971 Je 

Applied in Brady v. Town of Chapel Hill, 
Brien Cmi20 1 ese 2des46 (1971). 

§ 1-280. Entry and notice of appeal. 
Cross Reference.—See note to § 1-279. 
Applied in Brady v. Town of Chapel Hill, 

277 N.C. 720, 178 S.E.2d 446 (1971); John- 
SOnee ve) ONTNSON em aU ep Deo0S, wLod 
ed aera Mayet tLe Op 

Stated in State ex rel. Moore v. John Doe, 19 
N.C. App. 131, 198 S.E.2d 236 (1973). 

§ 1-281. Appeals from judgments not in session.—When appeals are 
taken from judgments of the clerk or judge not made in session, the clerk is au- 
thorized to make any and all necessary orders for the perfecting of such appeals. 
(Ex oessalZ ic O2ucm Oa Ge oeectO42 (alc lLOAl Cujo be cal) 

Editor’s Note. — The 1971 amendment, 

effective Oct. 1, 1971, substituted “session” 
for “term time.” 

§ 1-282. Case on appeal; statement, service, and return. 
I. EDITOR’S NOTE. 

For note on serving statement of case on 

appeal in North Carolina, see 47 N.C.L. 
Rev. 901 (1969). 

II. GENERAL CONSIDERATION 
—COUNTERCASE. 

Case on Appeal Imports Verity—When 
the solicitor accepts the defendant’s case 
on appeal and it is certified to the Appel- 
late Division it imports verity, and the 

appellate court is bound by the record as 
certified. State v. Fields, 279 N.C. 460, 183 
3.E.2d 666 (1971). 

Applied in State v. Treadway, 12 N.C. 
App. 167, 182 S.E.2d 638 (1971). 

Cited in State v. Fowler, 285 N.C. 90, 203 

S.E.2d 803 (1974). 

III. REQUISITES OF CASE ON 
APPEAL—EXCEPTIONS. 

What Case on Appeal Must Show. — A case 

on appeal must show: (1) The organization of 
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the trial court; (2) a valid charge, information, 

warrant, or indictment; (3) arraignment and 

plea; (4) verdict; (5) judgment; and (6) appeal 

entries. State v. Willis, 285 N.C. 195, 204 S.E.2d 

33 (1974). 
The Supreme Court, in reviewing criminal 

appeals, will require that the record of the case 

on appeal show that the trial court had 

jurisdiction of the defendant and of the offense 

charged. State v. Willis, 285 NiGee 9520204 

S.E.2d 33 (1974). 

Duty of Solicitor to Scrutinize Record 

and Case on Appeal. — Although the 

primary duty of preparing and docketing 

a true and adequate transcript of the record 

and case on appeal in a criminal case rests 

upon defense counsel, it is the duty of the 

solicitor to scrutinize the copy which ap- 

pellant serves upon him. If it contains 

omissions, errors, or misleading juxtaposi- 

tions it is the solicitor’s responsibility to 

file exceptions or a counter case within his 

allotted time. State v. Fox, 277 N.C. 1, 175 

S.E.2d 561 (1970); State v. Fields, 279 

N.C. 460, 183 S.E.2d 666 (1971). 

The solicitor’s obligation to a case does 

not end when the judge pronounces sen- 

tence: his duty includes policing the case 

on appeal, which necessitates the expendi- 

ture of the time and effort required to 

make a careful and painstaking exami- 

nation of the record and to file exceptions 

or countercase if either 1s necessary to 

provide a correct record and a case on ap- 

peal which trul: and intelligently sets out 

the proceedings as they occurred. State v. 

Fields. 279 N.C. 460, 183 S.E.2d 666 (1:9 7s 

Duty of Definse Counsel. — Defense 

counsel, as officers of the court, have a 

duty to see that reporting errors are cor- 

rected: their duty to a client does not em- 

brace the right to perpetuate and take ad- 

vantage of such mistakes. State v. Fields, 

279 N.C. 460, 183 S.E.2d 666 (1971). 

V. SERVICE OF CASE AND 

COUNTERCASE. 

A. Necessity and Mode of Service. 

Rules requiring service, etc.— 

It is established law in this State that 

the rules governing appeals are mandatory, 

not directory. State v. Lewis, 9 N.C. App. 

323, 176 S.E.2d 1 (1970). 

Service of Case Unnecessary Where 

Assignments of Error All Relate to Rec- 

ord._Where appellant's assignments of 

error all relate to the record proper, it is 

§ 1-283. Settlement of 
turned by the respondent with 

1974 CUMULATIVE SUPPLEMENT § 1-283 

not necessary that a case on appeal be 

served on the appellee. Houck v. Over- 
cash, 15 N.C. App. 581, 190 S.E.2d 297 
(1972), rev’d on other grounds, 282 ING. 

623, 193 S.E.2d-905 (1973). 

B. Time of Service. 

1. In General. 

Only Judge May, etc.— 

In accord with 2nd paragraph in original. See 
State v. McCotter, 18 N.C. App. 411, 197 S.E.2d 

50 (1973). 
Under § 15-180 and this section, only the 

judge who tried a case can extend the 

time for serving the statement of the case 

on appeal. State v. Lewis, 9 N.C. App. 323, 

1764009. 4.201 .(1970), 
The trial judge, not the solicitor, has 

authority to grant extensions of time to 

serve case on appeal. State v. Kirby, 15 

N.C. App. 480, 190 S.E.2d 320 (1972). 

Subsequent Extension.— 

Section 15-180 and this section do not 

authorize a trial judge to grant an appellant 

another extension of time to serve state- 

ment of case on appeal after the expiration 

of the session at which the judgment was 

entered. However, the trial judge is given 

authority to do this under Rule 50 of the 

Rules of Practice in the Court of .\ppeals. 

State v. Lewis, 9 N.C. App. 323, 176 S.E.2d 

HEC197.0),. ‘ 

3. Effect of Failure to Serve in Time. 

Record Proper May Be Reviewed, etc.— 
In the absence of a case on appeal sérved 

within the time fixed by this section, or by 

valid enlargement, the appellate court will 

review only the record proper and deter- 

mine whether errors of law are disclosed 

on the face thereof. Branch v. Branch, 14 

MIC Mp Gn1 168 o.b.cdroed, (lose), rev'd 

on other grounds, 282 N.C. 133, 191 $.E.2d 

671 (1972): Houck v. Overcash, 15 N.C. 

Apowsi008 Sc.od 8297 1OLoreyrev dron 

other grounds, 282 N.C. 623, 193 S.E.2d 

905 (1973): In re Godwin, 17 N.C. App. 

365, 194 S.E.2d 204 (1973); State v. McCotter, 18 

N.C. App. 411, 197 S.E.2d 50 (1973). 

VI. RELIEF GRANTED. 

When No Case on Appeal.— 

In accord with 3rd paragraph in original. 

See State v. Lewis, 9 N.C. App. 323, 1+6 

SE2d 1 (1970); Branch v. Branch, 14 

N.C. App. 651, 188 S.E.2d 528 (1972), 

rev'd on other grounds, 282 N.C. 133, 191 

S.E.2d 671 (1972). 

case on appeal.—lIf the case on appeal is re- 

objections as prescribed, the appellant shall im- 

mediately request the judge to fix a time and place for settling the case before him. 
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If the appellant delays longer than 15 days after the respondent serves his coun- 
tercase, or exceptions, to request the judge to settle the case on appeal, and de- 
lays for such period to mail the case and countercase or exceptions to the judge, 
then the exceptions filed by the respondent shall be allowed, or the countercase 
served by him shall constitute the case on appeal; but the time may be extended 
by agreement. 

The judge shall forthwith notify the attorneys of the parties to appear before 
him for that purpose at a certain time and place, within the judicial district, which 
time shall not be more than 20 days from the receipt of the request. At the 
time and place stated, the judge shall settle and sign the case, and deliver a copy 
to the attorney of each party, or, if the attorneys are not present, file a copy in the 
office of the clerk of the court. If the judge has left the district before the notice 
of disagreement, he may settle the case without returning to the district. 

In settling the case, the written instructions signed by the judge, and the writ- 
ten reauest for instructions signed by the counsel, and the written exceptions, are 
deemed conclusive as to what these instructions, requests, and exceptions were. 
If a copy of the case settled was delivered to the appellant, he shall within five days 
thereafter file it with the clerk, and if he fails to do so, the respondent may file his 
copy. 

The judge shall settle the case on appeal within 60 davs after the termination 
of a special session or after the courts of the districts have ended, and if the judge 
in the meantime has gone out of office, he shall settle the case as if he were still 
in office. Any judge failing to comply with this section is liable to a penalty of 
five hundred dollars ($500.00). for the use of any person who sues for it. (C. C. P., 
SoU lsiGode: sp loco ecw Loleskev., suodlel 907,.02.312.0C,S., Ss. 644; 1971; 
Cxsol asa! 2a) 

Editor’s Note. — The 1971 amendment, Applied in State v. Allen, 283 N.C. 354, 
effective Oct. 1, 1971, substituted “session” 196 S.E.2d 256 (1973). 
for “term” in the first sentence of the last Cited in Lewter v. Herndon, 13 N.C. 

paragraph. AOp mode) 184 toubeeca9268 (1971 ).. 

§ 1-284. Clerk to prepare transcript. 
Stated in State v. Allen, 283 N.C. 354, 

1065. F22d (256.1973): 

§ 1-287.1. Dismissal of appeals to appellate division when statement 
of case not served within time allowed.—When it appears to the court that 
statement of case on appeal to the Appellate Division has not been served on the 
appellee or his counsel within the time allowed, it shall be the duty of the judge, 
upon motion by the appellee, to enter an order dismissing such appeal; provided 
the appellant has been given at least five days’ notice of such motion. If the case 
be appealed from the District Court Division, the motion herein provided for may 
be heard by either a presiding judge or the chief district judge; if the case be ap- 
pealed from the Superior Court Division, the motion herein provided for may 
be heard by either a resident superior court judge, a presiding judge, or a special 
judge residing within the district or a judge assigned to hold the courts of the 
district, in session or out of session, in any county of the district. The provi- 
sions of this section shall not apply in any case in which a sentence of death has 
been pronounced. The provisions of this section shall not apply in any case with 
respect to which there is no requirement to serve a case on appeal. The provisions 
of this section are not exclusive but are in addition to any other procedures for 
obtaining the dismissal of a case on appeal to the Appellate Division. (1959, c. 743; 
1965 ¢/ 136; 1969)'c,..4455274:1971,.¢, 26805. ba) 

Editor’s Note.— Quoted in State v. Virgil, 276 N.C. 217, 
The 1971 amendment, effective July 1, 172 S.E.2d 28 (1970). 

1971, deleted “superior” preceding “court” Cited in Bill v. Hughes, 21 N.C. App. 152, 203 
and “superior court” preceding “judge” in §.E.2d 395 (1974). 
the first sentence and rewrote the second 
sentence. Q2 
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§ 1-288. Appeals in forma pauperis; 
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clerk’s fees.—When any party 

to a civil action tried and determined in the superior or district court at the time 

of trial desires an appeal from the judgment rendered in the action to the Appel- 

late Division, and is unable, by reason of his poverty, to make the deposit or to 

give the security required by law for said appeal, it shall be the duty of the judge 

or clerk of said court to make an order allowing said party to appeal from the 

judgment to the Appellate Division as in other cases of appeal, 

desiring to appeal from the judgment shall, during security therefor. The party 

without giving 

the session at which the judgment was rendered or within 10 days from the expira- 

tion by law of the session, make affidavit that he is unable by reason of his poverty 

to give the security required by law, and that he is advised by a practicing attor- 

ney that there is error in matter of law in the decision of the court in said action. 

The affidavit must be accompanied by a written statement from a practicing at- 

torney of said court that he has examined the affiant’s case, and is of opinion that 

the decision of the court, in said action, is contrary to law. Nothing contained in 

this section deprives the clerk of the superior court of his right to demand his fees 

for his certificate and seal as now allowed by law in such cases. Provided, that 

where the judge or the clerk has made an order allowing the appellant to appeal 

as a pauper and the appeal has been filed in the Appellate Division, and an error 

or omission has been made in the affidavit or certificate of counsel, and the error 

‘s called to the attention of the court before the hearing of the argument of the 

case, the court shall permit an amended affidavit or certificate to be filed correcting 

the error or omission. (1873-4, c. 60; Code, s. 553; 1889, c. 161; Rev., s. 597; 

{D078 CER Ree G1 S62 649771 937 cere neh oleae: 837, s. 7; 1969, c. 44, s. 8: 1971, 

en?osj;salZ2) 
Editor’s Note.— 

The 1971 amendment, effective July 1, 

1971, inserted “or district’ near the begin- 

ning of the first sentence, substituted “ses- 

sion” for “term” in two places in the sec- 

ond sentence, deleted “superior” preceding 

“courc” in four places in the first, second 

and third sentences and deleted “of the 

superior court’ following ‘Sudge” and 

“clerk ' in the last sentence. The amend- 

ment ulso deleted the former fourth sen- 

tence, requiring the clerk to pass upon 

and grant or deny a request for appeal 

within ten days after the expiration of the 

term, and the former fifth sentence, relat- 

ing to the clerk’s fees where the appellant 

furnishes two true and correctly typewrit- 

ten copies of the records on appeal. 

For comment on access of indigents in- 

to the civil courtroom, see 49 N.C.L. Rev. 

683 (1971). 
This section is applicable to appeals in 

juvenile proceedings tried in the district 

court. Compliance with its terms is neces- 

sary to entitle juveniles to an order allow- 

ing them to appeal in forma pauperis. The 

requirements are mandatory and must be 

observed. In re Burrus, 275 N.C. 517, 169 

CG. B20, 8797 (1969). 

§ 1-294. Scope of stay; security limited for fiduciaries. 

Authority of Lower Court Termi- 

nated.— 

An appeal removes a cause from the 

trial court, which is thereafter without 

power to proceed further until the cause 

is returned by mandate of the appellate 

court. Upton v. Upton, 14 N.C. App. 107, 

187 S.E.2d 387 (1972). 

Trial court does not have jurisdiction to 

conduct contempt proceedings while ap- 

peal is pending, because, under this sec- 

tion, all proceedings below are stayed; 

therefore any. order finding a defendant in 

contempt is void, at least until appeal is 

perfected. Collins v. Collins, 18 NC PApD: 

Cie VEY ey enya ieeye lm eee p 4 (1973). 

But Apreal Does Not Authorize Viola- 

tion of Order.—While an appeal stayed 

contempt proceedings until the validity of 

the order was determined, taking the ap- 

peal did not authorize a violation of the 

order. If the order is upheld by the ap- 

pellate court, the violation, including any 

violation that occurred while the order 

was pending on appeal, may be inquired 

into when the case is remanded to the 

superior court. Upton v. Upton, 14 N.C. 

App. 107, 187 S.E.2d 387 (1972). 

§ 1-298. Procedure after determination of appeal.—lIn civil cases, at 

the first session of the superior or district court aiter a certificate of the determina- 
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tion of an appeal is received, if the judgment is affirmed the court below shall direct 
the execution thereof to proceed, and if the judgment is modified, shall direct its 
modification and performance. If a new trial is ordered the cause stands in its 
regular order on the docket for trial at such first session after the receipt of the 
certificate from the Appellate Division. (1887, c. 192, s: 2; Rev., s. 1526;'C..S.,.s. 
Goo aLUO9 Sct esse Lm /jlatCe2zOonS alos) 

Editor’s Note.— ning of the first sentence and substituted 

The 1971 amendment, effective July 1, “session” for ‘‘term’”’ in the first and sec- 
1971, inserted “or district” near the begin- ond sentences. 

§§ 1-299 to 1-301: Repealed by Session Laws, 1971, c. 268, s. 34, effec- 
tive July 1, 1971. 

SUDeGHARLHR xs XECULION, 

ARTICLE 28. 

Execution. 

§ 1-305. Clerk to issue, in six weeks; penalty. — Subject to the provisions 
of G.S. 1A-1 (Rule 62), the clerk of superior court shall issue executions on all 
unsatisfied judgments rendered in his court, which are in full force and effect, 
upon the request of any party or person entitled thereto and upon payment of 
the necessary fees; provided, however, that the clerks of the superior court shall 
issue executions on all judgments rendered in their respective courts on 
forfeiture of bonds in criminal cases within six weeks of the rendition of the 
judgment, without any request or any advance payment of fees. Every clerk who 
fails to comply with the requirements of this section is liable to be amerced in 
the sum of one hundred dollars ($100.00) for the benefit of the party aggrieved, 
under the same rules that are provided by law for amercing sheriffs, and is 
further liable to the party injured by suit upon his bond. (1850, c. 17, ss. 1, 2, 
Shee Cr4 aS 120400, 1s.410s ReV..s: O15; © 75:5. 000; 1953, _c. 4702 1959. 
CelZobs Oi Sac elLUtUaseL.} 

Editor’s Note. — The 1973 amendment _ deleted “‘the’ preceding “superior court’ near 
added ‘Subject to the provisions of G.S. 1A-1 _ the beginning of the section. 
(Rule 62)” at the beginning of the section and 

§ 1-306. Enforcement as of course. 
Judgment Directing Payment of Ali- of alimony. Morse v. Zatkiewiez, 5 N.C. 

mony.—The statute of limitations does not App. 242, 168 S.E.2d 219 (1969). 

apply to a judgment directing the payment 

§ 1-310. When dated and returnable. — Executions shall be dated as of 
the day on which they were issued, and shall be returnable to the court from 
which they were issued not more than 90 days from said date, and no executions 
against property shall issue until 10 days after rendition of judgment. (1870-1, 
c. 42, s. 7; 1873-4, c. 7; Code, s. 449; 19038, c. 544; Rev., s. 624; C.S., s. 672; 1927, 
Car 10 319315 cali? 1 953ecab07 e107 Lecess yasml lO (amcmLOO0eSa 2)) 

Editor’s Note. — The 1971 amendment, after rendition of judgment” for “the end of the 
effective Oct. 1, 1971, substituted ‘‘session” session during which judgment was rendered’”’ 
for ‘‘term.” at the end of the section. 

The 1973 amendment substituted “10 days 

§ 1-311. Against the person. 
Cited in Rouse v. Wheeler, 17 N.C. App. 

422° 194 S.E.29d 555 (1973). 
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§ 1-313. Form of execution.—The execution must be directed to the sher- 
iff, or to the coroner when the sheriff is a party to or interested in the action. In 

those counties where the office of coroner is abolished, or is vacant, and in which 

process is required to be executed on the sheriff, the authority to execute such 
process shall be vested in the clerk of court; however, the clerk of court is hereby 

empowered to designate and direct by appropriate order some person to act in his 

stead to execute the same. The execution must also be subscribed by the clerk of 

the court, and must refer to the judgment, stating the county where the judgment 

roll or transcript is filed, the names of the parties, the amount of the judgment, if 

it is for money, the amount actually due thereon, and the time of docketing in the 

county to which the execution is issued, and shall require the officer substantially 

as follows: 

(1) Against Property—No Lien on Personal Property until Levy.—If it is 
against the property of the judgment debtor, it shall require the officer 
to satisfy the judgment out of his personal property; and if sufficient 
personal property cannot be found, out of the real property belonging 
to him on the day when the judgment was docketed in the county, or 
at any time thereafter; but no execution against the property of a 
judgment debtor is a lien on his personal property, as against any 
bona fide purchaser from him for value, or as against any other execu- 
tion, except from the levy thereof. 

(2) Against Property in Hands of Personal Representative —lIf it is against 
real or personal property in the hands of personal representatives. 
heirs, devisees, legatees, tenants of real property or trustees it shall re- 
quire the officer to satisfy the judgment out of such property. 

(3) Against the Person.—If it is against the person of the judgment debtor, 

it shall require the officer to arrest him, and commit him to the jail of 

the county until he pays the judgment or is discharged according to 

law. 

(4) For Delivery of Specific Property.—If it is for the delivery of the posses- 

sion of real or personal property, it shall require the officer to deliver 

the possession of the same, particularly describing it, to the party en- 

titled thereto, and may at the same time require the officer to satisfy 

any costs, damages, rents, or profits recovered by the same judgment, 

out of the personal property of the party against whom it was ren- 

dered, and the value of the property for which the judgment was re- 

covered, to be specified therein, if a delivery cannot be had; and if 

sufficient personal property cannot be found, then out of the real prop- 

erty belonging to him on the day when the judgment was docketed, or 

at any time thereafter, and in that respect is deemed an execution 

against property. 

(5) For Purchase Money of Land.—lIf the answer in an action for recovery 

of a debt contracted for the purchase of land does not deny, or if the 

jury finds, that the debt was so contracted, it is the duty of the court 

to have embodied in the judgment that the debt sued on was con- 

tracted for the purchase money of the land, describing it briefly; and 

it is also the duty of the clerk to set forth in the execution that the 

said debt was contracted for the purchase of the land, the description 

of which must be set out briefly as in the complaint. (C. C. P., s. 261; 

1868-9, c. 148; 1879, c. 217; Code, ss. 234-236, 448; Rev., s. INE AG, 

SsnO/52 12 flc t0po sce) 

Editor’s Note. — The 1971 amendment, execution in counties where the office of 

effective Oct. 1, 1971, rewrote the opening coroner is abolished and making other 

paragraph, inserting the provisions as to changes. 
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Manner of Execution. — See opinion ot Stated in Ferguson v. Morgan, 282 N.C. 
Attorney General to Mr. C.E. Drum, Jr., 83, 191 S.E.2d 817 (1972). 
Lia NN CoA hare a C1073 

§ 1-320. Summary remedy on forthcoming bond. — If the condition of 
such bond be broken, the sheriff or other officer, on giving 10 days’ previous notice 
in writing to any obligor therein, may on motion have judgment against him in 
a summary manner, before the superior court or before the district court, as the 
case may be, of the county in which the officer resides, for all damages which the 
officer has sustained, or may be adjudged liable to sustain, not exceeding the 
penalty of the bond, to be ascertained by a jury, under the direction of the court. 
GlozerC ein nee Crome rode, 5.405; Rev., s. 635% C. S.,-s. 681; 
LO Le CP L0G, Se 14.) 

Editor’s Note. — The 1971 amendment, near the middle of the section and deleted 

effective July 1, 1971, substituted “the dis- ‘‘or justice’ at the end of the section. 

trict court” for “a justice of the peace” 

§ 1-321. Entry of returns on judgment docket; penalty.—When an 
execution is returned, the return of the sheriff or other officer must be noted 
by the clerk on the judgment docket; and when it is returned wholly or partially 
satisfied, it is the duty of the clerk of the court to which it is returned to send a 
copy of such last-mentioned return, under his hand, to the clerk of the superior 
court of each county in which such judgment is docketed, who must note such 
copy in his judgment docket, opposite the judgment, and file the copy with the 
transcript of the docket of the judgment in his office. A clerk failing to send a 
copy of the payments on the execution or judgment to the clerks of the superior 
court of the counties wherein a transcript of the judgment has been docketed, 
and a clerk failing to note said payment on the judgment docket of his court, shall, 
on motion, be fined one hundred dollars ($100.00) nisi, and the judgment shall be 
made absolute upon notice to show cause at the succeeding session of the superior 
court of his county. (1871-2, c. 74, s. 2; 1881, c. 75; Code, s. 445; Rev., s. 636; 
CES sh 655-9107 Ie Co) slo) 

Editor’s Note. — The 1971 amendment, for “term’’ near the end of the last sen- 

effective Oct. 1, 1971, substituted ‘‘session’” tence. 

§ 1-322. Cost of keeping livestock; officer’s account.—The court shall 
make a reasonable allowance to officers for keeping and maintaining horses, cattle, 
hogs, or sheep, and all other property taken into their custody under legal process, 
the keeping of which is chargeable to them; and this allowance may be retained 
by the officers out of the sales of the property, in preference to the satisfaction of 
the process under which the property was seized or sold. The officer must make 
out his account and, if required, give the debtor or his agent a copy of it, signed 
by his own hand, and must return the account with the execution or other process, 
under which the property has been seized or sold, to the court to whom the execu- 
tion or process is returnable, and shall swear to the correctness of the several 
items set forth; otherwise he shall not be permitted to retain the allowance. (1807, 
Copal bee Re Re. co. 5 ss oer eid acca ets eb eure ose wipe 
Cro SnOOd 1971. C. 20a rs! Loy) 

Editor’s Note. — The 1971 amendment, the first sentence and “justice or’ preced- 

effective July 1, 1971, deleted “or justice” ing ‘‘court’’ near the middle of the second 
following “court” near the beginning of sentence. 
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ARTICLE 29A. 

Judictal Sales. 

Part 1. General Provisions. 

§ 1-339.1. Definitions.—(a) A judicial sale is a sale of property made 
pursuant to an order of a judge or clerk in an action or proceeding in the superior 
or district court, including a sale pursuant to an order made in an action in court 
to foreclose a mortgage or deed of trust, but is not 

(1) A sale made pursuant to a power of sale 
a. Contained in a mortgage, deed of trust, or conditional sale con- 

tract, or 
b. Granted by statute with respect to a mortgage, deed of trust, or 

conditional sale contract, or 

(2) A resale ordered with respect to any sale described in subsection (a) (1), 
where such original sale was not held under a court order, or 

(3) An execution sale, or 
(4) A sale ordered in a criminal action, or 
(5) A tax foreclosure sale, or 
(6) A sale made pursuant to Article 4 of Chapter 35 of the General Statutes, 

relating to sales of estates held by the entireties when one or both 
spouses are mentally incompetent, or 

(7) A sale’ made in the course of liquidation of a bank pursuant to G.S. 
53-20, or 

(8) A sale made in the course of liquidation of an insurance company pur- 
suant to Article 17A of Chapter 58 of the General Statutes, or 

(9) Any other sale the procedure ior which is specially provided by any 
statute other than this Article. 

(b) As hereafter used in this Article, “sale’’ means a judicial sale. (1949, c. 
PAO ee OF lic 208,05 162) 

Editor’s Note.— 1971, inserted “or district” in the opening 
The 1971 amendment, effective July 1, paragraph of subsection (a). 

1-339.3. Application of Article to sale ordered by clerk; by judge; 
authority to fix procedural details. 

(b) The procedure prescribed by this Article applies to all sales ordered by a 
judge of the superior or district court, except that the judge having jurisdiction 
may, upon a finding and a recital in the order of sale of the necessity or advisability 
thereof, vary the procedure from that herein prescribed, but not inconsistently with 
G.S. 1-339.6 restricting the place of sale of real property, and not inconsistently 
with G.S. 1-339.27(a) and G.S. 1-339.36 requiring that a resale be ordered when 
an upset bid is submitted. 
(c) The judge or clerk of court having jurisdiction has authority to fix and 

determine all necessary procedural details with respect to sales in all instances in 
which this Article fails to make definite provisions as to such procedure. (1949, c. 
PIG Feer OF lic 268>ss.1170 18) 

Editor’s Note. — The 1971 amendment, clerk of” in subsection (c). 

effective July 1, 1971, inserted ‘“‘or district” As subsection (a) was not affected by 

near the beginning of subsection (b) and the amendment, it is not set out. 
deleted “the superior” following “judge or 

§ 1-339.3A. Judge or clerk may order public or private sale. — The 
judge or clerk of court having jurisdiction has authority in his discretion to deter- 
mine whether a sale of either real or personal property shall be a public or private 
sale. Any private sale conducted under an order issued prior to July 1, 1955 by 
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a judge or clerk of court having jurisdiction is hereby validated as to the order 
that such sale be a private sale. (1955, c. 74; 1971, c. 268, s. 18.) 

Editor’s Note. — The 1971 amendment,  perior”’ following “judge or clerk of” in 

effective July 1, 1971, deleted “the su- the first and second sentences. 

§ 1-339.8. Public sale of separate tracts in different counties.—(a) 
When an order of public sale directs the sales of separate tracts of real property 
situated in different counties, exclusive jurisdiction over such sale remains in 
the superior or district court of the county where the proceeding, in which the 
order of sale was issued, is pending, but there shall be a separate advertisement. 
sale and report of sale with respect to the property in each county. In any such 
sale proceeding, the clerk of the superior court of the county where the original 
order of sale was issued, has jurisdiction with respect to the resale of separate 
tracts of property situated in other counties as well as in the clerk’s own county, 
and an upset bid may be filed only with such clerk, except in those cases where 
the judge retains resale jurisdiction pursuant to G.S. 1-339.27. 

(c) The sale, and each subsequent resale, of each such separate tract shall be 
subject to a separate upset bid: and to the extent deemed necessary by the judge 
or clerk of court of the county where the original order of sale was issued, the 
sale of each tract, after an upset bid thereon, shall be treated as a separate sale 
for the purpose of determining the procedure applicable thereto. 

(LOZ IcaZ6S pss BALD) 
Editor’s Note. — The 1971 amendment, As the rest of the section was not 

effective July 1, 1971, inserted “or district’ changed by the amendment, only subsec- 
near the beginning of subsection (a) and tions (a) and (c) are set out. 
deleted “the superior” following “judge or 
clerk of” near the middle of subsection 
(a), 

§ 1-339.9. Sale as a whole or in parts.—(a) \When real property to be 
sold consists of separate lots or other units or when personal property consists of 
more than one article, the judge or clerk of court having jurisdiction may direct 
specifically 

(1) That it be sold as a whole, or 
(2) That it be sold in designated parts, or 
(3) That it be offered for sale by each method, and then sold by the method 

which produces the highest price. 
(LOA CeZOS a smlom 
Editor’s Note. — The 1971 amendment, As the rest of the section was not 

effective July 1, 1971, deleted “the su- changed by the amendment, only subsec- 
perior” following “judge or clerk of” in tion (a) is set out. 
subsection (a). 

§ 1-339.10. Bond of person holding sale.—(a) Whenever a commis- 
sioner specially appointed or a trustee in a deed of trust is ordered to sell prop- 
erty, the judge or clerk of court having jurisdiction 

(1) May in any case require the commissioner or trustee, before receiving 
the proceeds of the sale, to furnish bond to cover such proceeds, and 

(2) Shall require the commissioner or trustee to furnish such bond when 
the commissioner or trustee is to hold the proceeds of the sale other 
than for immediate disbursement upon confirmation of the sale. 

(1971, c. 268, s. 18.) 
Editor’s Note. — The 1971 amendment, As the rest of the section was not 

effective July 1, 1971, deleted “the su- changed by the amendment, only subsec- 
perior” following “judge or clerk of” in tion (a) is set out. 
subsection (a). 
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§ 1-339.11. Compensation of person holding sale.—(a) If the person 
holding a sale is a commissioner specially appointed or a trustee in a deed of trust, 
the judge or clerk of court having jurisdiction shall fix the amount of his com- 
pensation and order the payment thereof out of the proceeds of the sale. 
OLA Aas oct Biers) 
Editor’s Note. — The 1971 amendment, As the rest of the section was not 

effective July 1, 1971, deleted “the su- changed by the amendment, only subsec- 
perior’ following “judge or clerk of” in tion (a) 1s set out. 
subsection (a). 

Part 2. Procedure for Public Sales of Real and Personal Property. 

§ 1-339.18. Public sale; posting notice of sale of personal property. 

(b) In addition to the foregoing, the notice of public sale shall be otherwise 
advertised as may be required bv the judge or clerk of court pursuant to the pro- 
VISIONSIO! (ure -59s15 (be yon LAO ny dO sem LOZ Gi26S 1s. 1 85) 

Editor’s Note. — The 1971 amendment, As the rest of the section was not 

effective July 1, 1971, deleted “the su- changed by the amendment, only subsec- 

perior’” following “judge or clerk of” in tion (b) is set out. 

subsection (b). 

§ 1-339.19. Public sale; exception; perishable property. — If per- 
sonal property to be sold at public sale is determined by the judge or clerk of 
court having jurisdiction to be perishable property because subject to rapid de- 
terioration, he may order the sale thereof to be held at such time and place and 
upon such notice to be given in such manner and for such length of time as he 
deems advisable. The order of sale of such perishable property of a minor or in- 
competent when made by the clerk need not be approved by the judge. Con- 
firmation of any sale of such perishable property is not necessary unless required 
bythe order of sales(lo49  ceslOgsa le 1A cr2oSes. 13) 

Editor’s Note. — The 1971 amendment,  perior” following “judge or clerk of” in 

effective July 1, 1971, deleted “the su-_ the first sentence. 

§ 1-339.20. Public sale; postponement of sale. 

(d) Ifa public sale is not held at the time fixed therefor and is not postponed 
as provided by this section, or if a postponed sale is not held at the time fixed 
therefor, the person authorized to make the sale shall report the facts with respect 
thereto to the judge or clerk of court having jurisdiction, who shall thereupon 
make an order for the public sale of the property to be held at such time and place 
and upen such notice to be given in such manner and for such length of time as 
he deems advisable. (1949, c. 719, s. 1; 1971, c. 268, s. 18.) 

Editor’s Note. — The 1971 amendment, As the rest of the section was not 
effective July 1, 1971, deleted “the su- changed by the amendment, only subsec- 

perior” following “judge or clerk of” near tion (d) is set out. 
the middle of subsection (d). 

§ 1-339.23. Public sale; when confirmation of sale of personal prop- 
erty necessary; delivery of property; bill of sale.—(a) When any person 
interested as a creditor, legatee, distributee, or otherwise, in the proceeds of a 
public sale of personal property, objects at the sale to the completion of the sale 
of any article of property on account of the insufficiency of the amount bid, title 
to such property shall not pass and possession of the property shall not be de- 
livered until the sale of such property is reported and is confirmed by the judge 
or clerk of court having jurisdiction; but such objection to the completion of the 
sale of any article of property shall not prevent the completion of the sales of ar- 
ticles of property to which no objection is made where the same have been sepa- 
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rately sold. When a judge or clerk having jurisdiction fails or refuses to confirm 
a sale of property which has thus been objected to. the procedure for a new sale 
of such property. including a new order of sale, shall be the same as if no such 
attempted sale has been held. This subsection shall not apply to perishable prop- 
erty sold pursuant to G.S. 1-339.19. 

(b) Except as provided in subsection (a), the person holding a public sale 
of personal property shall deliver the property to the purchaser immediately upon 
compliance by the purchaser with the terms of the sale. 

(c) The person holding a public sale may execute and deliver a bill of sale or 
other muniment of title for any personal property sold, and, upon application of 
the purchaser, shall do so when required by the judge or clerk of court having 
jurisdiction. (1949, c. 719. s: 1: 1971, c. 268, s. 18.) 

Editor’s Note. — The 1971 amendment, the first sentence of subsection (a) and in 
effective July 1, 1971, deleted “the su- subsection (c). 
perior” following “judge or clerk of’ in 

§ 1-339.26. Public sale; separate upset bids when real property 
sold in parts; subsequent procedure.—When real property is sold at public 
sale in parts, as provided by G.S. 1-339.9, the sale, and each subsequent resale, 
of any such part shall be subject to a separate upset bid: and, to the extent the 
judge or clerk of court having jurisdiction deems advisable, the sale of each such 
part shall thereafter be treated as a separate sale for the purpose of determining 
the procedure applicable thereto. (1949, c. 719, s. 1; 1971. c. 268, s. 18.) 

Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, deleted “the su- 
perior” following “judge or clerk of.” 

§ 1-339.28. Public sale; confirmation of sale.—(a) No public sale of 
real property may be consummated until confirmed as follows: 

(1) Ifa public sale is ordered by a judge of the Superior Court Division, it 
may thereafter be confirmed by a resident superior court judge of the 
district or a superior court judge regularly holding the courts of the 
district. 

(2) If a public sale is ordered by a judge of the District Court Division, it 
may thereafter be confirmed by the judge so ordering, the chief dis- 
trict judge, or any district judge authorized by the chief judge to hear 
motions and enter interlocutory orders. 

(3) If a public sale is ordered by a clerk of court, it may thereafter be con- 
firmed by the clerk of court so ordering. 

(O77 Ae CM ZO8eS e204) 
Editor’s Note. — The 1971 amendment, As the rest of the section was not 

effective July 1, 1971, rewrote subsection changed by the amendment, only subsec- 
(a) tion’ (a) 1s. set, out: 

§ 1-339.29. Public sale; real property; deed; order for possession. 
—(a) Upon confirmation of a public sale of real property, the person autho- 
rized to hold the sale, or such other person as may be designated by the judge or 
clerk of court having jurisdiction, shall prepare and tender to the purchaser a 
duly executed deed for the property sold and, upon compliance by the purchaser 
with the terms of sale, shall deliver the deed to the purchaser. 

(c) The judge or clerk of court having jurisdiction of the proceeding in which 
the property is sold may grant an order for possession of real property so sold 
and conveyed, as against all persons in possession who are parties to the pro- 
ceeding. (1949, c. 719, s. 1; 1971, c. 268, s. 18.) 

Editor’s Note. — The 1971 amendment, As the rest of the section was not 

effective July 1, 1971, deleted “the su- changed by the amendment, only subsec- 
perior” following “judge or clerk of” in tions (a) and (c) are set out. 
subsections (a) and (c). 
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§ 1-339.32. Public sale; final report of person, other than commis- 

sioner or trustee in deed of trust.—An administrator, executor or collector 

of a decedent’s estate, or a receiver, or a guardian or trustee of a minor’s or in- 

competent’s estate, or an administrator, collector, conservator or guardian of an 

absent or missing person’s estate, is not required to file a special account of his 

receipts and disbursements for property sold at public sale pursuant to this Ar- 

ticle unless so directed by the judge or clerk of court having jurisdiction of the 

sale proceeding, but shall include in his next following account or report, either 

annual or final, an account of such receipts and disbursements. (1949, c. 719, s. 

PsA I) COvO0, 5.162) 
Editor’s Note. — The 1971 amendment,  perior” following “judge or clerk of’ near 

effective July i, 1971, deleted “the su- the end of the section. 

Part 3. Procedure for Private Sales of Real and Personal Property. 

§ 1-339.33. Private sale; order of sale.—\Whenever a private sale is 

ordered, the order of sale shall 
(1) Designate the person authorized to make the sale ; 
(2) Describe real property to be sold, by reference or otherwise, sufficiently 

to identify it; 
(3) Describe personal property to be sold, by reference or otherwise, suffi- 

ciently to indicate its nature and quantity ; and 

(4) Prescribe such terms of sale as the judge or clerk of court ordering the 

sale deems advisable. (1949, c. 719, s. 1; 1971, c. 268, s. 18.) 

Editor’s Note. — The 1971 amendment,  perior” following “judge or clerk of” in 

effective July 1, 1971, deleted “the su- subdivision (4). 

§ 1-339.38. Private sale; real property; deed; order for possession. 

—(a) Upon confirmation of a private sale of real property, the person autho- 

rized to hold the sale, or such other person as may be designated by the judge 

or clerk of court having jurisdiction, shall prepare and tender to the purchaser a 

duly executed deed for the property sold and, upon compliance by the purchaser 
with the terms of the sale, shall deliver the deed to the purchaser. 

(b) The judge or clerk of court having jurisdiction of the proceeding in which 

the property is sold may grant an order for possession of real property so sold and 

conveyed, as against all persons in possession who are parties to the proceeding. 

C149 tee Aes e107 1 ce 20eesato.) 
Editor’s Note. — The 1971 amendment,  perior” following “judge or clerk of” in 

effective July i, 1971, deleted “the su- subsections (a) and (2 

§ 1-339.39. Private sale; personal property; delivery; bill of sale. 

—Upon compliance by the purchaser with the terms of a private sale of personal 

property, and upon confirmation of the sale when confirmation is required by 

G.S. 1-339.37, the person authorized to hold the sale, or such other person as 

may be designated by the judge or clerk of court having jurisdiction, shall deliver 

the property to the purchaser, and may execute and deliver a Dill of sale or other 

muniment of title, and, upon application of the purchaser, shall do so when required 

by the judge or clerk having jurisdiction. (1949, c. 719, s. 1; 1.07 Teucaie OBesS aah) 

Editor’s Note. — The 1971 amendment,  perior” following “judge or clerk of’ near 

effective July 1, 1971, deleted “the su- the middle of the section. 

ARTICLE 29B. 

Execution Sales. 

Part 2. Procedure for Sale. 

§ 1-339.71. Special proceeding to determine ownershi of surplus. — 

(a) A special proceeding may be instituted before the clerk of the superior court 
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by any person claiming any money, or part thereof, paid into the clerk’s office 
under G.S. 1-339.70 or G.S. 105-874(q)(6), to determine who is entitled thereto. 
(978 cr 1446.5 519;} 
Editor’s Note. — 
The 19738 amendment substituted “GS. 

105-374(q)(6)” for “G.S. 105-391” near the end 
of subsection (a). 

As the rest of the section was not changed by 
the amendment, only subsection (a) is set out. 

ARTICLE 31. 

Supplemental Proceedings. 

§ 1-352. Execution unsatisfied, debtor ordered to answer.—\Vhen an 
execution against property of a judgment debtor, or any one of several debtors 
in the same judgment, issued to the sheriff of the county where he resides or 
has a place of business, or if he does not reside in the State, to the sheriff of the 
county where a judgment roll or a transcript of a judgment is filed, is returned 
wholly or partially unsatisfied, the judgment creditor at any time after the re- 
turn, and within three years from the time of issuing the execution, ts entitled 
to an order from the court to which the execution is returned or from the judge 
thereof, requiring such debtor to appear and answer concerning his property 
before such court or judge, at a time and place specified in the order, within the 
county to which the execution was issued. (C. C. P.. s. 264; 1868-9, c. 95, s. 2; 
Goldens soustpsece Fe theves .00/— Gao. sa/1 1): 1971, CaZ0or se) 3) 

Editor’s Note.— wife ana such ee may be applied 

The 1971 amendment, effective July 1, against debts of the husband alone. Hodge 

Logs edelctedmaamlstice cmuprecedingm jidg-) 9. elLodge. 12° N/C. App. 574, 183 S.E.2d 
ment is filed’ near the middle of the sec- 800 (1971). 

tion. 
Property held by the entirety is not sub- 

ject to execution to satisfy judgments 

The income from rental property held 
by the entirety is not protected from at- 
tachment to satisfy the debts of the hus- 

against one spouse. Hodge vy. Hodge, 12 
NC EADD) 5146165? orb ed S00" (1971). 

But Proceeds of Entirety Property May App. 574, 183 S.E.2d 800 (1971). 
Be Applied against Debts of Husband.— Cited in Wilson v. Crab Orchard Dev. 

Proceeds of entirety property are the Co., 276 N.C. 198, 171 $.E.2d 873 (1970). 
property of the husband as against the 

band merely because it 1s derived from en- 
tiretv property. Hodge v. Hodge, 12 N.C. 

§ 1-352.1. Interrogatories to discover assets.—As an additional method 
of discovering assets of a judgment debtor, the judgment creditor may prepare 
and serve on the judgment debtor written interrogatories concerning his prop- 
erty, at any time the judgment remains unsatisfied, and within three years from 
the time of issuing an execution. Such written interrogatories shall be fully an- 
swered under oath by the judgment debtor within 30 days of service on the judg- 
ment debtor, and the answer shall be filed by the judgment debtor with the clerk 
of the superior court wherein the original judgment is docketed. Copy of said 
answer shall be served upon the party “submitting said written interrogatories, in 
the manner provided by the Rules of Civil Procedure. 

Interrogatories may relate to any matters which can be inquired into under 
G.S. 1-352, and the debtor may object to any interrogatories that are deemed im- 
proper, but the making of objections shall not delay the answering of interrogatories 
to which objection is not made. If the objections are overruled, the court shall fix 
the time for answering the interrogatories. The number of interrogatories or sets 
of interrogatories to be served is not limited except as justice requires to protect 
the party from annoyance, expense, embarrassment or oppression. 

Upon failure of the judgment debtor to fully answer the written interrogatories 
the judgment creditor may petition the court for an order requiring the judgment 
debtor to fully answer, which order shall be served upon the judgment debtor in 
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the same manner as a summons is served pursuant to the Rules of Civil Pro- 
cedure, fixing the time within which the judgment debtor can answer the inter- 
rogatories, and further providing as an alternative that the judgment debtor may 
appear and answer concerning his property before such court or judge, at a time 
and place specified in said order. 

Any person who disobeys an order of the court may be punished by the judge 
as for a contempt under the provisions of G.S. 1-368. (1971, c. 529, s. 1.) 

Editor’s Note.—Session Laws 1971, c. The Rules of Civil Procedure are found 
529, s. 3, makes the act effective Oct. 1, in § 1A-1. 

1971. 

§ 1-352.2. Additional method of discovering assets. — In addition to 
the other provisions of this Article and as an additional method of discovering 
assets of a judgment debtor the clerk of the court or a judge of the court in 
the county wherein the original judgment is docketed, at any time the judgment 
remains unsatisfied, and within three years from the time of issuing an execution, 
upon motion of the judgment creditor showing good cause therefor, may: 

(1) Order the judgment debtor, his agent or anyone having possession or 
control of property or records of or pertaining to the judgment debtor, 
to produce and permit the inspection and copying or photographing, by 
or on behalf of the moving party, of any designated documents, papers, 
books, accounts, all tax records, letters, objects or tangible things, not 
privileged, constituting property, or being evidence of property, of the 
judgment debtor and which are in his possession and custody, or sub- 
ject to his control; or 

(2) Order the judgment debtor or anyone acting for or on his behalf to per- 
mit entry upon designated land or other property, real or personal, 
in his possession or control or subject to his control for the purpose 
of inspecting, measuring, surveying, appraising, copying, or photo- 
graphing the property of the judgment debtor. 

(3) Prior notice of the motion, together with a copy thereof, shall be served 
on the judgment debtor as provided by the Rules of Civil Procedure. 
Upon the hearing, the order entered shall specify the time, place and 
manner for compliance therewith and may prescribe such terms and 
conditions as are just. 

(4) Any person who shall fail to comply with an order entered pursuant to 
this section may be punished as for a contempt under the provisions 
Of GS 1 -368a0107lmew7 ims ele) 

Editor’s Note. — Session Laws 1971, c. The Rules of Civil Procedure are found 

711, s. 2, makes the act effective Oct. 1, in § 1A-1. 

1971. 

§ 1-362. Debtor’s property ordered sold. 
Editor’s Note. — For note on protection 

of debtor’s rights, see 48 N.C.L. Rev. 164 
(1969). 

§ 1-364. Filing and record of appointment; property vests in re- 

ceiver. — When the court. or a judge grants an order for the appointment of a 

receiver of the property of the judgment debtor, it shall be filed in the office of 

the clerk of the superior court of the county where the judgment roll in the ac- 

tion or transcript of judgment, upon which the proceedings are taken, is filed; 

and the clerk shall record the order in a book to be kept for that purpose in his 

office, to be called Book of Orders Appointing Receivers of Judgment Debtors, 

and shall note the time of its filing therein. A certified copy of the order shall be 

delivered to the receiver named therein, and he is vested with the property and 

effects of the judgment debtor from the time of the service of the restraining or- 

der, if such restraining order has been made, and if not, from the time of the filing 
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and recording of the order for the appointment of a receiver. The receiver of the 
judgment debtor is subject to the direction and control of the court in which the 
judgment was obtained upon which the proceedings are founded. (C. C. P., s. 
2/0, os U-l cnet os COCERS eGo Sih evyEsnOGUe GiLs,.S27239 > 1971) c: 268,'s) 22-) 

Editor’s Note. — The 1971 amendment, “judgment” near the middle of the first 
effective July 1, 1971, substituted “of” for sentence. 
“from justice’s” between “transcript” and 

SUBCHAPTER XI. HOMESTEAD AND EXEMPTIONS. 

ARTICLE 32. 

Property Exempt from Execution. 

§ 1-371. Sheriff to summon and swear appraisers. — Before levying 
upon the real estate of any resident of this State who is entitled to a homestead 
under this Article, and the Constitution of this State, the sheriff [or a deputy sheriff 
designated by the sheriff, and who shall be 18 years of age or over], or other 
officer charged with the levy shall summon three discreet persons qualified 
to act as jurors, to whom he shall administer the following oath: “I, A. B., 
do solemnly swear (or affirm) that I have no interest in the homestead exemption 
of C. D., and that I will faithfully perform the duties of appraiser (or assessor, 
as the case may be), in valuing and laying off the same. So help me, God.” In 
cases where he deems it necessary he may summon the county surveyor or some 
other competent surveyor to assist in laying off the homestead by metes and 
bounds. The portions of this section in brackets shall apply to the following 
counties only: Alamance, Ashe, Bertie, Brunswick, Buncombe, Cabarrus, Cald- 
well, Camden, Caswell, Chatham, Chowan, Cumberland, Currituck, Davidson, 
Davie, Duplin, Durham, Edgecombe, Forsyth, Gates, Graham, Guilford, Halifax, 
Harnett, Henderson, Hertford, Iredell, Jackson, Johnston, Lenoir, Lincoln, Mar- 
tin, Mecklenburg, Moore, New Hanover, Onslow, Pasquotank, Perquimans, Pitt, 
Randolph, Rockingham, Rowan, Sampson, Scotland, Vance. Wayne, Wilson. 
CISCO NC mlO/ Sree OU SUF Lovo C mae KEVi Si OO/i mn, . 5.730.190 k: 
CMG REL OO CC Ismael eee O/eeC Oe elo escent Seek} 

Editor’s Note.— 
The 1971 amendment substituted “18” for 

“twenty-one” in the first sentence. 

§ 1-381. Exceptions to valuation and allotment; procedure.—lf the 
judgment creditor for whom levy is made, or judgment debtor or other person 
entitled to homestead and personal property exemption, is dissatisfied with the 
valuation and allotment of the appraisers or assessors, he, within 10 days there- 
after, or any other creditor within six months and before sale under execution of 
the excess, may notify the adverse party and the sheriff having the execution in 
hand, and file with the clerk of the superior court of the county where the allot- 
ment is made a transcript of the return of the appraisers or assessors which they 
or the sheriff shall allow to be made upon demand, together with his objections in 
writing to said return. Thereupon the said clerk shall put the same on the civil 
issue docket of the superior court for trial at the next session thereof as other civil 
actions, and such issue joined has precedence over all other issues at that session. 
The sheriffs shall not sell the excess until after the determination of said action. 
The 10 days and six months respectively begin to run from the date of the filing 
of the return of the valuation and allotment of the appraisers or assessors by the 
officer with the clerk of the superior court of the county from whence the execu- 
tion issued; (1883, 643572 Codes; 519% 188/mc- 2/2051 2 Revs. 099 Cas: 
§ 7409197162381; 8012: 

Editor’s Note.— 1971, substituted “session” for “term” in 
The 1971 amendment, effective Oct. 1, two places in the second sentence. 
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§ 1-382. Revaluation demanded; jury verdict; commissioners; re- 
port.—When an increase of the exemption or an allotment in property other than 
that set apart is demanded, the party demanding must in his exceptions specify 
the property from which the increase or reallotment is to be had. If the appraisal 
or assessment is reduced, the jury shall assess the value of the property embraced 
therein; if increased, the value of the property specified in the objections from 
which the increase is demanded shall also be assessed; but if the allotment is made 
in property other than that first set apart, the jury shall assess the value of the 
property so allotted. The court shall appoint three disinterested commissioners 
to lay off and set apart the homestead and personal property exemption in accor- 
dance with the verdict of the jury and the judgment of the court, and in the manner 
prescribed by law. The commissioners, who shall be summoned by the sheriff, 
must meet upon the premises and, after being sworn by the sheriff to faithfully 
perform the duties of appraisers or assessors in allotting and laying off the home- 
stead or personal property exemption, or both, in accordance with the verdict and 
judgment aforesaid, must allot and lay off the same and file their report to the 
next session of the court, when it shall be heard by the court upon exceptions 
HIELetOa Loco ten 4 ake, Sie OU 2 Ourorsaas 4 tego 1 Ce 2OOmES. 22, bene, Oo ly 
Se) 

Editor’s Note.—The first 1971 amend- The second 1971 amendment, effective 
ment, effective July 1, 1971, deleted “or a Oct. 1, 1971, substituted “session’’ for 

justice of the peace” following ‘sworn by “term” near the end of the last sentence. 
the sheriff’’ in the last sentence. 

§ 1-384. Set aside for fraud, or irregularity.—An appraisal or allot- 
ment by appraisers or assessors may be set aside for fraud, complicity, or other ir- 
regularity; but after an allotment or assessment is made or confirmed by the su- 
perior court during session, as hereinbefore provided, the homestead shall not 
thereafter be set aside or again laid off by any other. creditor except for increase 
ai valliew( (codes 0200 Revi s./U2eree ora 2 40 1 OAl ac. Gals: Ee.) 

Editor's Note. — The 1971 amendment, 
effective Oct. 1, 1971, substituted “during 
session” for “at term time.” 

§ 1-385. Return registered; original or copy evidence.—\Vhen the 
homestead and personal property exemption is decided by the court during session 
the clerk of the superior court shall immediately file with the register of deeds of 
the county a copy of the same, which shall be registered as deeds are registered ; 
and in all judicial proceedings the original or a certified copy of the return may 
be introduced in evidence. (Code, s. 524: Rev., s. 703; C. S., s. 744; 1971. c. 381, 
Balz>) 

Editor's Note. — The 1971 amendment, 
effective Oct. 1, 1971, substituted ‘during 
session” for “at term time.” 

§ 1-386. Allotted on petition of owner.—When any resident of this 
State desires to take the benefit of the homestead and personal property exemption 
as guaranteed by Article X of the State Constitution, or by this Article, ‘such resi- 
dent, his agent or attorney, must apply to the clerk of superior court of the county 
in which he resides, who shall appoint as assessors three disinterested persons, 
qualified to act as jurors, residing in said county. The jurors, on notice by the or- 
der of the clerk, shall meet at the applicant’s residence, and, after taking the oath 
prescribed for appraisers before some officer authorized to administer an oath, lay 
off and allot to the applicant a homestead with metes and bounds, according to 
the applicant’s direction, not to exceed one thousand dollars ($1,000.00) in value, 
and make and sign a descriptive account of the same and return it to the office of 
the register of deeds. 

Said assessors shall set apart of the personal property of said applicant, to be 
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by him selected, articles of personalty to which he is entitled under this Chapter, 
not exceeding in value the sum of five hundred dollars ($500.00), and make, sig. 
and return a descriptive list thereof to the register of deeds. (1868-9, c. 137, ss. 
Vee WeOUC)SSmey gears kh Cvenssae iw U4 1 Geese 62745 719710 'c, 268, 's: 23.) 

Editor’s Note. — The 1971 amendment, peace” in the first sentence and “clerk” for 
effective July 1, 1971, substituted “the clerk ‘‘justice’ in the second sentence. 

of superior court’ for “a justice of the 

§ 1-387. Advertisement of petition; time of hearing.—\Vhen a person 
entitled to a homestead and personal property exemption files the petition before 
a clerk of superior court to have the same laid off and set apart under the preced- 
ing sections, the clerk shall make advertisement in some newspaper published in 
the county, for six successive weeks, and if there is no newspaper in the county, 
then at the courthouse door of the county in which the petition is filed, notifying 
all creditors of the applicant of the time and place for hearing the petition. The 
petition shall not be heard nor any decree made in the cause in less than six nor 
more than 12 months from the day of making advertisement as above required. 
(isc cen. eee ee OO Cm omar iey oc. /0o C25... 5. /40: 1971, c, 208, s 
24.) 

Editor’s Note. — The 1971 amendment, and “clerk” for “justice” in the first sen- 

effective July 1, 1971, substituted “clerk of tence. 
superior court” for “‘justice of the peace” 

§ 1-389. Allotted to widow or minor children on death of home- 
steader.—lIf a person entitled to a homestead exemption dies without the home- 
stead having been set apart, his widow, if he leaves no children, or his child or 
children under the age of 18 years, if he leaves such, may proceed to have the 
homestead exemption laid off ‘by petition. If the widow or children have failed 
to have the exemption set apart in the manner provided, then in an action 
brought by his personal representatives to subject the realty of the decedent to 
the payment of debts and charges of administration, it is the duty of the court to 
appoint three disinterested freeholders to set apart to such widow, child or children 
a homestead exemption under metes and bounds in the lands of the decedent. The 
freeholders shall under their hands and seals make return of the same to the court, 
which shall be registered in the same manner as homestead exemptions. (1868-9, 
Cl S/ArsetLO  Codetes 6514 Oo ocr se houmess 70/7 8G om st eto 1971) ce 
VAR Sid) 

Editor’s Note.— 
The 1971 amendment substituted “18” for 

“twenty-one” in the first sentence. 

§ 1-392. Forms.—The following forms must be substantially followed in 
proceedings under this Article: 

[No. 1] 

Appraisers’ Return. 

When the homestead is valued at one thousand dollars or less, 
and personal property also appraised. 

The undersigned having been duly summoned and sworn to act as appraisers 
Ofethe homestead ‘and nersona, proper tyne xemmptlom: Gls, eb Obed cg. re cee ree 
POM TSK D) perrrge cre eee e ene County, by C. D., Sheriff (or constable or deputy ) 
of said county, do hereby make the following return: We have viewed and ap- 
praised the homestead of the said A. B., and the dwellings and buildings thereon, 

owned and occupied by said A. B. as a homestead, to be one thousand dollars (or 
any less sum) and that the entire tract, bounded by the lands of .......... and 
Ae Serer A ae is therefore exempted from sale under execution according to law. 
At the same time and place we viewed and appraised at the values annexed the 
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following articles of personal property, selected by said A. B. (here specify the 
articles and their value, to be selected by the debtor or his agent), which we de- 
clare to be a fair valuation, and that the said articles are exempt under said ex- 
ecution. We hereby certify that we are not related by blood or marriage to the 
judgment debtor or the judgment creditor in this execution, and have no interest, 
near or remote, in the above exemptions. 

Given under our hands and seals, this ........ CaVsOlasetecrds . cenit al eho 

OY i emp ur ae ey Sere en [ee 
| ANE i Sane tae Be reat (ee 
LSS he eat is Ac la ate [lem | 

The above return was made and subscribed in my presence, day and date above 
given. 

CSAs) i cal teh tee ae Ee a (Sheriff or Constable). 

fiNosZ | 

Petition for Homestead Before the Clerk of Superior Court 

PROM ERIN, ROM Nae County. 

In the Matter of A. B. 

A. B. respectfully shows that he (she or they, as the case may be) is (or are) 
entitled to a homestead exempt from execution in certain real estate in said county, 
and bounded and described as follows: (Here describe the property). The true 
value of which: he (she or they, as the case may be) believes to be one thousand 
dollars, including the dwelling, and buildings thereon. He (she or they) further 
shows that he (she or they, as the case may be) is (or are) entitled to a personal 
property exemption from execution, to the value of (here state the value), con- 
sisting of the following property: (Here specify.) He (she or they, as the case 
may be) therefore prays your worship to appoint three disinterested persons 
qualified to act as jurors, as assessors, to view the premises, allot and set apart to 
your petitioner his homestead and personal property exemption, and report ac- 
cording to law. 

[ No. 3] 

Form for Appraisal of Personal Property Exemption. 

The undersigned having been duly summoned and sworn to act as appraisers 
Bretne personaleptoperty.ol A. be Olena renter PROM TISHID etc at oa eme amens 
County, and to lay off the exemption given by law thereto, by C. D., Sheriff (or 
other officer) of said county, do hereby make and subscribe the following return: 

We viewed and appraised at the values annexed, the following articles of per- 
Bona EDTOpelt v selected by, thereaid ovale tO Wil ences ass tie ka 2 which we de- 
clare to be a fair valuation, and that said articles are exempt under said execution. 
We hereby certify, each for himself, that we are not related by blood or mar- 

riage to the judgment debtor or judgment creditor in this execution, and have no 
interest, near or remote, in the above exemptions. 

Given under our hands and seals, this ........ CayeCie. cad punienahict ee 1907 ere 

CPR e A Ro Rid Fe Bape ae Ss] 

TOV eR Re ees Oar 2 OES, [Lees 

1S? BS pis hat nig ine iy ora RIE piesa 

The above return was made and subscribed in my presence, day and date above 
given. ; 

CON Aa en an oe eee ess , (Sheriff or Constable). 

ti 



§ 1-394 GENERAL STATUTES OF NORTH CAROLINA § 1-394 

[No. 4] 

Certificate of Qualification to Be Endorsed on Return by Sheriff. 

The within named B. F., G. H., and J. R. were summoned and qualified accord- 
ing to law, as appraisers of the ............ exemption of the said A. B., under 
AMEN ECUUION MI TA VOLO AX CURLS sue eres or: CAV TOL eee nants aL Os ee 

0 AB gs Se ame Eeana be eae a (Sheriff). 

[No. 5] 

Minute on Execution Docket. 

DCR ae: VS urea oe Ne, esilert ih tp ae 

vs. 

FNM I AG Pr aks yrs? UAE Bare ar geen otra eic 9 
PEXECHUOM ISSied Whimsy tee ees he eae PL teats 
PiOmnestcadeappralscumalcmoetrUIGhAnGeretuirn MACE. onc. 4c. ee has oe Loe ee 

CGodenseo74 Revs 400% C9545 7/51°°1971 °c, 268, s, 25. ) 
Editor’s Note. — The 1971 amendment, the Peace” and eliminated “Before ......., 

effective July 1, 1971, substituted ‘the J.P.” in the heading of Form No. 2. 
Clerk of Superior Court” for ‘‘a Justice of 

SUBCHAPTER XIE SPECIAL PROCEEDINGS. 

ARTICLE 33. 

Special Proceedings. 

§ 1-394. Contested special proceedings; commencement; summons. 
—Special proceedings against adverse parties shall be commenced as is prescribed 
for civil actions. The summons shall notify the defendant or defendants to appear 
and answer the complaint, or petition, of the plaintiff within 10 days after its 
service upon the defendant or defendants, and must contain a notice stating in 
substance that if the defendant or defendants fail to answer the complaint, or 
petition, within the time specified, plaintiff will apply to the court for the relief 
demanded in the complaint, or petition. The summons must run in the name of the 
State, and be dated and signed by the clerk, assistant clerk or deputy clerk of the 
superior court having jurisdiction in the special proceeding, and be directed to the 
defendant or defandants, and be delivered for service to some proper person, as 
defined by Rule 4(a) of the Rules of Civil Procedure. The clerk shall indicate 
on the summons by appropriate words that the summons is issued in a special 
proceeding and not in a civil action. The manner of service shall be as is pre- 
scribed for summons in civil actions by Rule 4 of the Rules of Civil Procedure: 
Provided, where the defendant is an agency of the federal government, or an 
agency of the State, or a local government, or an agency of a local government, 
the time for filing answer or other plea shall be within 30 days after the date of 
service of summons or after the final determination of any motion required to 
be made prior to the filing of an answer. (1868-9, c. 93, s. 4; Code, ss. 279, 287; 
Revieiss,.711..712 Goss se 7 532.1927) c. 004sn orn 92940 SO mt 2o/ isu hu Laan 
5 sec. 143.0195 1c 78542 196 Lees s8 | SOA. cba c 3 els | Cao S oe 
17.) 
Editor’s Note.— Quoted in Housing Auth. v. Farabee, 284 

The 1971 amendment deleted “whether N.C. 242, 200 S.E.2d 12 (1973). 
by the sheriff or by publication” following Stated in Boring v. Mitchell, 5 N.C. App. 
“service” near the beginning of the last 550, 169 S.E.2d 79 (1969). 
sentence. 
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§ 1-399. Defenses pleaded; transferred to civil issue docket; amend- 
ments.—In special proceedings a defendant or other party thereto may plead 
any equitable or other defense, or ask any equitable or other relief in the plead- 
ings which it would be competent to ask in a civil action; and when such pleas 
are filed the clerk shall transfer the cause to the civil issue docket for trial during 
session upon all issues raised by the pleadings. The trial judge may, with a view 
to substantial justice between the parties, allow amendments to the pleadings and 
interpleas in behalf of any person claiming an interest in the property. (1903, 
SEO NOV Sat Li ae Sa LOCH ELO/ LECH ecsunL ay } 

Editor’s Note. — The 1971 amendment, 
effective Oct. 1, 1971, substituted ‘“‘session”’ 

for “term” near the end of the first sen- 

tence. 

§ 1-401. Clerk acts summarily; signing by petitioners; authoriza- 
tion to attorney. 

Persons Affected Must Present Ex Parte 
Proceeding to Clerk.—This section applies 
only when all persons to be affected present 
an ex parte proceeding to the clerk and he 
acts summarily. In that event all parties 
must sign the petition, or must sign and file 
with the clerk (1) a written application to 
be made petitioners or (2) a written au- 
thorization to the attorney, before the clerk 

may make any order or decree prejudicing 

their rights. In re Johnson, 9 N.C. App. 
LOS trG oer edy 31) 1070): 

Written Authorization Required Only 
When Attorney Signs for Petitioner.—This 
section only requires written authorization 
when the attorney signs for a petitioner in 
the original petition. It does not apply 
where the original petition is signed by the 
parties themselves. In re Johnson, 277 N.C. 

688, 178 S.E.2d 470 (1971). 

§ 1-403. Orders signed by judge.—Every order or judgment in a special 
proceeding required to be made by a judge of the superior court, in or out of 
session, must be authenticated by his signature. (1868-9, c. 93, s. 5; 1872-3, c. 
LOD MGOUE AS 4m REV Sa 22ers ey Ose OAL yo ly Sele) 

Editor’s Note. — The 1971 amendment, 
effective Oct. 1, 1971, substituted “session” 
fore; term. - 

§ 1-408. Action in which clerk may allow fees of commissioners; 
fees taxed as costs. 

Allowance of Commissioners’ Fee by 
Clerk of Superior Court. — See opinion of 
Attorney General to Mr. Jacob C. Taylor, 

Clerk of Superior Court, Halifax, N.C., 

1/6/70. 

SUBCHAPTER XIII. PROVISIONAL REMEDIES. 

ARTICLE 34. 

Arrest and Bail. 

§ 1-409. Arrest only as herein prescribed. 
Cited in Earnhardt v. Earnhardt, 9 N.C. 

App. 213, 175 S.E.2d 744 (1970). 

§ 1-410. In what cases arrest allowed. 

Cited in Rouse v. Wheeler, 17 N.C. App. 
422, 194 §.E.2d 555 (1973). 

§ 1-422. Notice of justification; new bail.—On the receipt of notice of 
exception to the bail, the sheriff or defendant may, within 10 days thereafter, give 
to the plaintiff or his attorney notice of the justification of the same or other bonds- 
men (specifying the places of residence and occupation of the latter) before the 
court or judge, at a specified time and place; the time to be not less than five 
nor more than 10 days thereafter. In case other bondsmen are given, there must 

ahs. 
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be a new bond, in the form hereinbefore prescribed. (Gs Gembemse LOS Code, s: 
SUS REV Sh Z4Lotiat Sa OURELY/ EC eZOsnss ZO, ) 

Editor’s Note. — The 1971 amendment, the peace” following “court,” in the first 
effective July 1, 1971, deleted “justice of sentence. 

§ 1-424. Justification of bail.—For the purpose of justification, each of 
the bail shall attend before the court or judge, at the time and place mentioned 
in the notice, and may be examined on oath, on the part of the plaintiff, touching 
his sufficiency, in such manner as the court, or judge, in his discretion, may think 
proper. The examination must be reduced to writing and subscribed by the bail, 
iierequiredebyathesplatiiii Gm @wt wes. O's) Coders, 307; Rev., s: 742;'C. S.; s 
[SAPNO/ NiCeZ O05, 5 i277) 

Editor’s Note. — The 1971 amendment, and substituted ‘‘or judge” for “judge or 
effective July 1, 1971, deleted “or a justice justice of the peace’ near the end of the 
of the peace’ following “court or judge” first sentence. 
near the beginning of the first sentence 

1-425. Allowance of bail.—If the court or judge finds the bail sufficient, 
he shall annex the examination to the undertaking, endorse his allowance thereon, 
and cause them to be filed with the clerk. The sheriff is then exonerated from lia- 
Dility CnC el emu B@OUcms mOUG EICV., 62/45. Ci o,, S. 7/03, 197], c. 268, 
Spy aah) 

Editor’s Note. — The 1971 amendment, judge” for “judge or justice of the peace” 
effective July 1, 1971, substituted “or near the beginning of the section. 

§ 1-428. Bail substituted for deposit.—If money is deposited, as pro- 
vided in G.S. 1-426 and 1-427. bail may be given and Justified upon notice accord- 
ing to law at any time before judgment. Thereupon the court or judge shall di- 
rect, in the order of allowance, that the money deposited be refunded by the sheriff 
or other officer to the defendant, and it shall be refunded accordingly. (C. C. P., 
SOO ence teat Cw matt ses Sa OOO L CaeOan Neco) 

Editor’s Note. — The 1971 amendment, peace” near the beginning of the second 
effective July 1, 1971, substituted “court or sentence. 

judge” for “judge, court or justice of the 

ARTICLE 35. 

Attachment. 

Part 1. General Provisions. 

§ 1-440.i. Nature of attachment. 
Notice and Opportunity for Hearing Re- 440.2, 1-440.14. Opinion of Attorney Gen- 

quired by Fuentes v. Shevin.—Fuentes v. eral to Mr. Clarence Kluttz, 43 N.C.A.G. 
sheving 407 UW, OA Orem es te] US oe wl ed OSL Omer). 
Ed. 2d 556 (1972): does not require that a Applied in Koob v. Koob, 283 N.C. 129, 
defendant be given notice and the opportu- 195 S.E.2d 552 (1973). 
nity for a hearing prior to the issuance by Cited in Palmer v. M.R.S. Dev. Corp., 9 
the clerk or judge of an order of attach- N.C. App. 668, 177 S.E.2d 328 (1970). 

ment pursuant to this section and §§ 1- 

§ 1-440.2. Actions in which attachment may be had. 
Cited in Koob v. Koob, 16 N.C. App. 

32650192 25; 2dad0, (1972) ait da eso 
129;7195 S.B,.2d=552- (1973); 

§ 1-440.5. By whom order issued; when and where; filing of bond 
and affidavit.—(a) An order of attachment may be issued by 

(1) The clerk of the court in which the action has been, or is being, com- 
menced, or by 
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(2) A judge of the appropriate trial division, as authorized in subsection (b) 
of this section. 

(b) An order of attachment issued by a judge may be issued as follows: 

(1) If the action has been or is being commenced in the Superior Court Di- 

vision, a resident superior court judge of the district, or a judge regu- 

larly holding the superior courts of the district, may issue the order 

in open court or in chambers, in session or in vacation, and within or 

without the district. Any other judge holding a session of superior 

court in the county may issue the order in open court. 

(2) If the action has been or is being commenced in the District Court Divi- 

sion, the presiding judge, the chief district judge, or any district judge 

authorized by the chief to hear motions and enter interlocutory orders 

may issue the order in open court or in chambers, in session or in va- 

cation. 

(c) In those cases where the order of attachment is issued by the judge, such 

judge shall cause the bond required by G.S. 1-440.10 and the affidavit required 

by G.S. 1-440.11 to be filed promptly with the clerk of the court of the county in 

which the action is pending. (1947, c. 693, s. 1; 1971, c. 268, s. 30.) 

Editor’s Note.— 

The 1971 amendment, effective July 1, 

1971, rewrote subsections (a) and (b) and 

deleted “superior” preceding “court’’ near 

the end of subsection (c). 

§ 1-440.7. Time within which service of summons or service by 

publication must be had.—(a) When an order of attachment is issued before 

the summons is served. 

(1) If personal service within the State is to be had, such personal service 

must be had within 30 days after the issuance of the order of attach- 

ment: 

(2) If such personal service within the State is not to be had, 

a. Service of the summons outside the State, in the manner pro- 

vided by Rule 4(j) (9)a or b of the Rules of Civil Procedure, 

must be had within 30 days after the issuance of the order of 

attachment, or 

b. Service by publication must be commenced not later than the 

thirty-first day after the issuance of the order of attachment. If 

publication is commenced, such publication must be completed 

as provided by Rule 4(j) (9)c of the Rules of Civil Procedure 

unless the defendant appears in the action or unless personal 

service is had on him within the State. 

(197 1e-cr 1093Mss 7 1401'5)) 

Editor’s Note.— 
The 1971 amendment substituted ‘Rule 

4(j)(9)” for “Rule (j)(1)” in subdivisions 
(a)(2)a and (a)(2)b. 

As the rest of the section was not 

changed by the amendment, only subsec- 

tion (a) is set out. 

§ 1-440.9. Authority of court to fix procedural details. 

Court Has Authority to Dissolve Attach- 

ment after Order Not Carried Out.—This 
Article does not specifically authorize the 
court to dissolve or dismiss an attachment 
when a plaintiff fails to carry out the court's 
order to increase the bond, but pursuant to 
the general authorization of this section to 
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fix all procedural details not specified else- 

where, and in aid of its own jurisdiction 

over the matter, we think the court has 

authority to dissolve an attachment after 

the court’s lawful order has not been 

carried out. Palmer v. M.R.S. Dev. Corp., 

9 N.C. App. 668, 177 S.E.2d 328 (1970). 
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Part 2. Procedure to Secure Attachment. 

§ 1-440.10. Bond for attachment. 
Plaintiffs Not Entitled to Jury Trial on 

Question of Increasing Bond.—Plaintiffs in 
attachment were not entitled to a jury trial 
on the question of increasing the bond re- 
quired by this section, the size of a plain- 
tiff's bond not being within the “issues” en- 
visioned by § 1-440.36(c). Palmer v. M.R.S. 
Dev. Corp., 9 N.C. App. 668, 177 S.E.2d 328 
(1970). 
A judge of the superior court has author- 

§ 1-440.13. Additional orders of 
der; alias and pluries orders. 
Levy Made under Original Order 41 

Days after Issuance Is Invalid.—Where the 
sheriff's levy was under the original order 
for attachment and was 41 days after its is- 

suance, it was insufficient to constitute a 

ity to require plaintiffs in attachment to 
increase their bond or have their attach- 
ment dismissed. Palmer v. M.R.S. Dev. 
OLD Oe IN. Ge. ADD LOO, Law 5.4.20 328 
(1970). 
And he has authority to dismiss the at- 

tachment by a second order when plaintiffs 
failed to post additional bond within the 

time fixed. Palmer v. M.R.S. Dev. Corp., 
9 N.C. App. 668, 177 S.E.2d 328 (1970). 

attachment at time of original or- 

valid levy, and there was no error in the 
entry of the order to vacate it. Robinson v. 
Robinson, 10 N.C. App. 463, 179 S.E.2d 144 
(1971). 

Part 3. Execution of Order of Attachment ; Garnishment. 

§ 1-440.16. Sheriff’s return. 
Levy under an order of attachment must 

be made within ten days of the issaunce of 
the order. Robinson v. Robinson, 10 N.C. 

App. 463, 179 S.E.2d 144 (1971). 
Levy Made under Original Order 41 

Days after Issuance Is Invalid —Where the 
sheriff's levy was under the original order 

§ 1-440.21. Nature of garnishment. 

Quoted in Carolina Paper Co. v. Bouchelle, 

285 N.C. 56, 203 S.E.2d 1 (1974). 

for attachment and was 41 days after its is- 

suance, it was insufficient to constitute a 
valid levy, and there was no error in the 
entry of the order to vacate it. Robinson v. 

Robinson, 10 N.C. App. 463, 179 S.E.2d 144 
(1971). 

§ 1-440.22. Issuance of summons to garnishee. 

Quoted in Carolina Paper Co. v. Bouchelle, 
285 N.C. 56, 203 S.E.2d 1 (1974). 

§ 1-440.23. Form of summons to garnishee. 

Cited in Carolina Paper Co. v. Bouchelle, 285 
N.C. 56, 203 S.E.2d 1 (1974). 

§ 1-440.25. Levy upon debt owed by, or property in possession of, the 
garnishee. 

Implied Agent. — It is of no import that a 
servee was not expressly designated to be an 
agent for service of process and thus must be 
termed an implied agent. While there have been 
no cases under this section dealing with service 
of process upon an implied agent, an analogy 
can be made to § 1A-1, Rule 4(j)(6)a. Carolina 
Paper Co. v. Bouchelle, 19 N.C. App. 697, 200 
S.E.2d 203 (1973), aff'd, 285 N.C. 56, 203 S.E.2d 
1 (1974). 

Although the title ot purchasing agent is not 
specifically enumerated in this section and § 
1-440.26(a), this does not preclude the 
classification of such an agent within one of the 
listed categories. Carolina Paper Co. v. 
Bouchelle, 19 N.C. App. 697, 200 S.E.2d 203 
(1973), aff'd, 285 N.C. 56, 203 S.E.2d 1 (1974). 
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§ 1-440.26. To whom garnishment process may be delivered when 

garnishee is corporation. 
Cases Decided under Former § 1-97(1) Still 

Pertinent. — Because the language used in 
former § 1-97(1) was the same as now appears 
in subsection (a) of this section, cases decided 
under former § 1-97(1) are still pertinent. 

Carolina Paper Co. v. Bouchelle, 285 N.C. 56, 

203 S.E.2d 1 (1974). 
Purchasing Agent May Be ‘‘Managing 

Agent’’. — Although a purchasing agent does 
not conveniently fit, at least by nomenclature, 
into the listed categories of subsection (a) of 
this section, a careful analysis of his 
background and responsibilities may manifest 
sufficient reason why he should, under the 
facts of the case, be termed a “managing 
agent.” These facts include: his age; his 
business experience; his full-time employment 
status; his past experience with garnishment 
papers and proceedings; the confidence which 
was expressed in his abilities, etc. Carolina 
Paper Co. v. Bouchelle, 19 N.C. App. 697, 200 
S.E.2d 203 (1973), aff'd, 285 N.C. 56, 203 S.E.2d 
1 (1974). 

Although the title of purchasing agent is not 
specifically enumerated in § 1-440.25 and 
subsection (a) of this section, this does not 
preclude the classification of such an agent 
within one of the listed categories. Carolina 
Paper Co. v. Bouchelle, 19 N.C. App. 697, 200 
S.E.2d 203 (1973), aff'd, 285 N.C. 56, 203 S.E.2d 
1 (1974). 

Test. — Where defendant is not the 
president or the head of the corporation, nor is 
he secretary, cashier, treasurer, or director, the 

question then becomes: Is he such an agent, 
regularly employed, having some charge or 
measure of control over the business entrusted 
to him, or of some feature of it, and of 
sufficient character and rank as to afford 
reasonable assurance that he will communicate 
to his company the fact that process has been 
served upon him. Carolina Paper Co. v. 
Bouchelle, 285 N.C. 56, 203 S.E.2d 1 (1974). 

§ 1-440.27. Failure of garnishee to appear. 

Quoted in Carolina Paper Co. v. Bouchelle, 

285 N.C. 56, 203 S.E.2d 1 (1974). 

Part 5. Miscellaneous Procedure Pending Final Judgment. 

§ 1-440.36. Dissolution of the order of attachment. 
Jurisdiction of Judge of Superior Court. 

—On motion to dissolve an attachment, the 

judge of superior court has concurrent ju- 

risdiction with the clerk of superior court 
to determine the matter; and consequently 

the judge is not limited to determining 

whether or not there was competent evi- 

dence to support the findings of the clerk 

but can consider the evidence de novo and 
hear evidence not before the clerk. Hiscox 
vy. Shea, 8 N.C. App. 90, 173. S.E.2d 591 
(1970). 

Failure of Judge to Make Findings of 
Fact. — On appeal to the superior court 
from an order of the clerk dissolving an at- 

tachment, failure of the judge to make 
findings of fact in his order which vacated 
and overruled the clerk’s order is erro- 

neous. Hiscox v. Shea, 8 N.C. App. 90, 173 

Seid 591 Cl970): 
Plaintiffs Not Entitled to Jury Trial on 

Question of Increasing Bond. — Plaintiffs 
in attachment were not entitled to a jury 

trial on the question of increasing the bond 
required by § 1-440.10, the size of a plain- 
tiff's bond not being within the “issues” 
envisioned by subsection (c). Palmer v. 

Mink met Owe Gorn yt os NC wa pp uGOd Lee 

SJE 20-328 (1970): 

§ 1-440.40. Defendant’s objection to bond or surety. 
A judge of the superior court has au- 

thority to require plaintiffs in attachment to 
increase their bond or have their attach- 
ment dismissed. Palmer v. M.R.S. Dev. 
Corp., 9 N.C. App. 668, 177 S.E.2d 328 
(1970). 
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And he has authority to dismiss the at- 
tachment by a special order when plaintiffs 
failed to post additional bond within the 
time fixed. Palmer v. M.R.S. Dev. Corp., 9 

N.C. App. 668, 177 S.E.2d 328 (1970). 
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Part 6. Procedure after Judgment. 

§ 1-440.46. When plaintiff prevails in principal action. 
Judgment against Defendant and Surety and the surety. Beck Distrib. Corp. v. 

Proper. — Where the bond signed by the Imported Parts, Inc., 10 N.C. App. 737, 179 
surety was for the benefit of the plaintiff, S.E.2d 793 (1971). 
and the judgment did not exceed the Cited in Koob v. Koob, 16 N.C. App. 
amount of the bond, the trial judge cor- 326, 192 S.F.2d 40 (1972), aff’d, 283 N.C. 
rectly gave judgment against the defendant 129, 195 S.E.2d 552 (1973). 

Part 7. Attachments in Justice of the Peace Courts. 

§§ 1-440.47 to 1-440.56: Repealed by Session Laws 1971, c. 268, s. 34, 
effective July 1, 1971. 

Part 8. Attachment in Other Inferior Courts. 

§ 1-440.57: Repealed by Session Laws 1971, c. 268, s. 34, effective July 1, 

ARTICLE 36. 

Claim and Delivery. 

§ 1-474. Order of seizure and delivery to plaintiff.—The clerk of court 
may, upon notice and hearing as provided in G.S. 1-474.1, and upon the giving by 
the plaintiff of the undertaking prescribed in G.S. 1-475, require the sheriff of the 
county where the property claimed is located to take said property from the 
defendant and deliver it to the plaintiff. The act of the clerk in issuing or refusing 
to issue the order to the sheriff is a judicial act and may be appealed to the judge 
of the district or superior court having jurisdiction of the principal action. (C. C. P., 
Selo Codeusmoccmih exe esa ao sn So24 1073008 472, si ln) 

Editor's Note. — The 1973 amendment 
rewrote the first sentence and added the 
second sentence. 

§ 1-474.1. Notice of hearing; waiver; permissible form of notice and 
waiver.—(a) The clerk of court, upon the request of the plaintiff, shall issue a 
notice to the defendant setting a time and place for a hearing before the clerk which 
shall not be less than 10 days from the date of service of said notice upon the 
defendant. The notice shall be served on the defendant in any manner provided 
by the Rules of Civil Procedure for the service of summons. Upon the request of 
the plaintiff the notice shall contain an order enjoining the defendant from willfully 
disposing of the property in any manner, from removing or permitting the remov al 
of the property from the State of North Carolina, or from causing or permitting 
willful damage or destruction of the property. If in a trial on the merits it is de- 
termined that the plaintiff was entitled to the possession of the property, and the 
defendant after service of notice of the hearing shall have willfully disposed of the 
property, removed or permitted the removal of the property from the State of 
North Carolina, or caused or permitted its willful damage or destruction, the 
defendant may be found in contempt of court and may be fined or imprisoned by the 
court as provided by law. 

(b) Waiver of the rights to notice and hearing shall not be permitted except as 
set forth herein. At any time subsequent to service of the notice of hearing provided 
in subsection (a), the clerk of court, upon the request of the plaintiff, shall mail to 
the defendant at his last known address a form by which the defendant may waive 
his right to the hearing. Upon the return of the form to the clerk of court, bearing 
the signature of the defendant and that of a witness to the defendant’s signature 
(which witness shall not be a party to the action or an agent or employee of a party 
to the action), the clerk in his discretion may dispense with the necessity of a 
hearing and may proceed to issue the order of seizure prescribed by G.S. 1-474. 
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(c) In addition to any other forms substantially complying with the require- 
ments of the preceding subsections, form (1) below may be used to give the notice 
provided for in subsection (a) above and form (2): below may be used to waive 
the hearing as provided in subsection (b) above: 

Gj READ THIS NOTDRLGEH | 
WARNING: DO NOT WILLFULLY DISPOSE OF, REMOVE 
OR PERMIT THE REMOVAL FROM THE STATE OF NORTH 
CAROLINA, OR CAUSE OR PERMIT WILLFUL DAMAGE 
OR DESTRUCTION OF THE PROPERTY DESCRIBED BE- 
LOW BECAUSE YOU MAY BE HELD IN- CONTEMPT OF 
COURT AND MAY BE FINED OR IMPRISONED. 

100 TP a ae eee eee rds ph tors ney) dogg YN Ae Oe Be oh (Defendant). 
If you want to present reasons why you should not have the property 
described below taken from you, then you should appear at a hearing 
to be held before the undersigned clerk of court at ................ 
0 clockipeeeee VaR Oth thiGid eran ene: day Obie ce ee ras ; 
lO. ACE UME eet a re Maren earn mene Sy ee cree County Courthouse 
because 
Pe sc arn A PURI AE tes ox tul A a a aE bo he ge ee O n PAR ( Plaintiff ) 
has sworn that you wrongfully hold the following property and that 
he is entitled to it: 

(Description of Property ) 

At the hearing the plaintiff will present evidence, and you are allowed 
to present evidence. You may bring an attorney to this hearing. Upon 
the basis of the evidence presented, the clerk will decide whether or not 
to issue an order directing the sheriff to take the property until a trial 
on the merits is held. You are hereby ORDERED: 

a. Not to willfully dispose of the property ; 
b. Not to remove or permit its removal from the State of North 

Carolina; and 

c. Not to cause or permit its damage or destruction. 
If you fail to comply with this order, and it is finally determined that 

the plaintiff is entitled to the possession of the property, you may be 
guilty of contempt of court and may be fined or imprisoned as provided 
by law. 

If you have any questions about the hearing, you may contact an 
attorney or the clerk of court prior to the hearing. 

(Certificate of Service) 

(2) VOLUNTARY WAIVER OF HEARING. 

LOM Cre RE Hig ABs Side RAR Oe (Defendant ) 
You have been served witha notice that a hearing will be held before 
the undersigned clerk of court at ............ po clocks iin: M. on 
LY Pa SEER "EQ GY 6) Mae Rr an yn aa eee ses LOLA, ale , at the 
Paitin hs ae tee eee eeeeereaes-. County Courthouse to determine if 
SPA ee, preheat henie ee oon aad Giaintie wis mentitiedsto 
the possession of the following described property until a trial on the 
merits is held 
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(Description of Property ) 
SO (@ O06) C20 eae SOUS 0) Be oe wees Nae es One © OMe oe Cee Lene) 6.18 te OF OU S18 FC FE F 6 8 « (STE 6 ae ee 6 te we 

ODS bese 56 0. 8) 6s pean Os wee ee Oe BOR ew) Ae Se eee) Suen Ow) 6 es aR eek De ee 66s Cele ehh ele Ul he we ee 

S90 40 Ve ee 66 eS RS) he EM We eee e wwe 8) Pees Cee et Che ee 6 6 6 Cle we 6 eee Se oY Ee Oe Se) Ce Fe 

Coe eee ee CRS ee eer Oe te) Cle She tee. OC Ce tee) Oe C8 0 6 6 6 6 8 6 & 6 8 8 ee he US 8 CU 8h CS De 6 ee 8 Ce UF 

If you do not wish to object to the plaintiff’s right to the possession 
of this property until a trial on the merits is held, you may waive your 
right to the hearing by signing the statement below, having your signa- 
ture witnessed by any person who is not a party or an agent or em- 
ployee of a party to this action and returning it to the undersigned 
clerk of court by mail or in person prior to the date set for the hearing. 

cn Seer acs) 6 Ole s/o) ow 8) Coe OF 6 6 fe). 6. 6 ts & @ ©. 8 8 €. ¢ «8 KC OES 

Clerk of Superior Court 
UE er a tah ST st oA do hereby voluntarily 

waive and relinquish my right to the hearing described above. 

Defendant 
Witness 

(Name) 

( Address ) 
ath ci MS aS ia i oe eee Vek ee ame, Wea er came set Ne ee oC me | 

(19/5 y cus 25S. 28) 
Editor’s Note-—The Rules of Civil Pro- 

cedure are found in § 1A-1. 

§ 1-479. Qualification and justification of defendant’s sureties.—The 
qualification of the defendant’s sureties, and their justification, is as prescribed 
in respect to bail upon an order of arrest. The defendant's sureties, upon notice to 
the plaintiff of not less than two nor more than six days. shall justify before the 
court or judge, and upon this justification the sheriff must deliver the property 
to the defendant. The sheriff is responsible for the defendant’s sureties until jus- 
tification is completed or expressly waived, and he may retain the property until 
that time; but if they, or others in their place, fail to justify at the time and place 
appointed, he must deliver the pious LO MLeMplaintithegaee ant <s 15S, los ees 
Godesss332/8328 tReviaisss /9601/79/5.Ge4S 

Editor’s Note. — The 1971 amendment, 
effective July 1, 1971, substituted “or 

judge” for “a judge or justice of the peace” 
in the second sentence. 

Clerks of Court May Take Justification 

SSO set 7 leiCecOce Ss: 30.1.) 
Une. Succeeded to the Power of Justice of 
Peace to Take Such Justification. — See 
opinion of Attorney General to Honorable 
Robert'*J; Pleasants, 41 N,C.A.G:, 628 
(1971). 

of Defendant’s Sureties; Magistrates Have 

§ 1-482. Property claimed by third person; proceedings.—\Vhen the 
property taken by the sheriff is claimed by any person other than the plain- 
tiff or defendant the claimant may intervene upon filing an affidavit of his title 
and right to the possession of the property, stating the grounds of such right and 
title, and upon his delivering to the sheriff an undertaking in an amount double 
the value of the property specified in his affidavit, for the delivery of the prop- 
erty to the person entitled to it, and for the payment of all such costs and dam- 
ages as may be awarded against him, this undertaking to be executed by one 
or more sufficient sureties, accompanied by their affidavits that they are each 
worth double the value of the property. A copy of this undertaking and accom- 
panying affidavit shall be served by the sheriff on the plaintiff and defendant at 
least 10 days before the return day of the summons in the action, when the 
court trying it shall order a jury to be impaneled to inquire in whom is the 
right to the property specified in plaintiff’s complaint. The finding of the jury 
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is conclusive as to the parties then in court, and the court shall adjudge ac- 
cordingly, unless it is reversed upon appeal. However, this section shall not be 
construed to prevent any such intervener or third person from intervening and 
asserting his claim to the property, or any part thereof, without giving bond as 
herein required, where such intervener or other third person does not ask for pos- 
session of the property pending the trial of the issue. (1793, c. 389, s. 3, P. R.; 
Ameer £05 sent Pace aloo Guue us; od lie evar OU Sel O15, CGliL toes 5. hate 
SRO pultooy Cul OL el Ula caZOoes vou.) 

Editor’s Note.— 
The 1971 amendment, effective July 1, 

1971, deleted a former fourth sentence 

and a portion of the last sentence, both 

relating to proceedings in the court of a 
justice of the peace. The amendment also 
substituted ‘‘However,” for ‘Provided 

that,’’ at the beginning of the last sentence. 

§ 1-484.1. Remedy not exclusive.—The provisions of this Article shall 
not be construed to preclude the use of attachment or any other ancillary remedy 
(upon the terms and subject to the conditions provided by law for the exercise 
thereof) simultaneously with the remedy of claim and delivery. (1973. ¢. 472. s. 
eel) 

ARTIGLE 3/4 

Injunction. 

§ 1-485. When preliminary injunction issued.—A preliminary injunc- 
tion may be issued by order in accordance with the provisions of this Article. The 
order may be made by any judge of the superior court or any judge of the district 
court authorized to hear in-chambers matters in the following cases, and shall be 
issued by the clerk of the court in which the action is ‘required to be tried: 

(1) When it appears by the complaint that the plaintiff 1s entitled to the re- 
lief demanded, and this relief, or any part thereof, consists in restrain- 
ing the commission or continuance of some act the commission or con- 
tinuance of which, during the litigation, would produce injury to 
the plaintiff; or, 

(2) When, during the litigation, it appears by affidavit that a party thereto 
is doing or threatens or is about to do, or is procuring or suffering 
some act to be done in violation of the rights of another party to the 
litigation respecting the subject of the action, and tending to render 
the judgment ineffectual ; or, 

(3) When, during the pendency of an action, it appears by affidavit of any 
person that the defendant threatens or is about to remove or dispose 
of his property, with intent to defraud the plaintiff. (C. C. P., ss. 188, 
189 ACOdesss Gor OG EReV eS OU0 ss Goa Ss. O40 L904") 6,954. 15.53 | 
1973." COCs Sm) 

I. GENERAL CONSIDERATION. 

Editor’s Note.— 

The 1973 amendment inserted “or any 

Court May Consider Affidavits. — Both 
before and after the adoption of the new 
Rules of Civil Procedure, it was and is 

proper for the court to consider evidence 
judge of the district court authorized to 
hear in-chambers matters” in the introduc- 

tory paragraph. 

References to Superior Court Deemed te 
Refer Also to District Court. — Following 
the provisions of § 7A-193, the references 
in Chapter 1 ot the General Statutes to the 
superior court are deemed to refer also to 

the district court. Boston v. Freeman, 6 
N.C. App. 736, 171 S.E.2d 206 (1969). 
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by affidavits in show cause hearings for in- 

junctions, and subdivision (1) of this sec- 

tion does not prohibit this. State ex rel. 
Morgan v. Dare to Be Great, Inc., 15 N.C. 
AOp. 270, 180 p.t.2d B02 (1972). 
When proceeding under subdivision (1) 

of this section for a preliminary injunction, 
the court is not limited to what appears in 
the complaint. The courts have historically 
heard motions for preliminary injunction 



§ 1-493 

on affidavits. State ex rel. Morgan v. Dare 
to Be Great, Inc., 15 N.C. App. 275, 189 
S.E.2d 802 (1972). 

Applied in River Dev. Corp. v. Parker 
(ree sParnises Int ier aN crepe tase 
S.E.2d 211 (1971). 

Cited in Town of Hillsborough v. Smith, 
10 N.C. App. 70, 178 S.E.2d 18 (1970). 

II. NATURE. 

The remedy authorized by this section, 
etc.— 

Under North Carolina statutes and pro- 

GENERAL STATUTES OF NORTH CAROLINA § 1-495 

cedure, an injunction is not a cause of ac- 

tion or a lawsuit in and of itself, but is 
a remedy which is ancillary to a pending 
suit. Lynch v. Snepp, 350 F. Supp. 1134 
(W.D.N.C. 1972), rev’d on other grounds, 
472 F.2d 769 (4th Cir. 1973). 
Where no complaint or summons has 

been filed, no action has been instituted 
and therefore there is no pending action to 

which the injunction can be ancillary. 

isyich vemisnepp; yo00  P. Supp-s 1134 

CWEDAN. Ch 1972); réevid) on “other grounds, 

apo re odie769 «(4th GCirs 1973). 

§ 1-493. What judges have jurisdiction.—All judges of the superior court 
and judges of the district court authorized to hear in-chambers matters have 
jurisdiction to grant injunctions and issue restraining orders in all civil actions 
and proceedings pending in their respective divisions. (1876-7, c. 223, ss. 1, 2; 
17 QeCeOomes meee COUe@se oo mney. S3l4 © S,. 5. 851% 1971, :c: 381, 8:12 
1LO73 RCH OORS 22.) 

Editor’s Note. — The 1971 amendment, 
effective Oct. 1, 1971, substituted “session”’ 
for “term” near the beginning of the 
former second sentence. 

The 1973 amendment added ‘‘All,” in- 

serted “and judges of the district court 
authorized to hear in-chambers matters”’ 
and added ‘“‘pending in their respective di- 
visions” in the first sentence. The amend- 

ment also eliminated the former second 
sentence, relating to the granting of an 

injunction or issuing of a restraining order 

by a judge holding a special session. 
References to Superior Court Deemed to 

Refer Also to District Court — Following 
the provisions of § 7A-193, the references 

in Chapter 1 of the General Statutes to the 
superior court were deemed to refer also 
to the district court. Boston v. Freeman, 6 
N.C) App. 736, 171 S.E:2d 206 (1969): (de- 
cided prior to the 1973 amendment of this 
section). 

§ 1-494. Before what judge returnable.—A\ll restraining orders and in- 
junctions granted by any of the judges of the superior court shall be made re- 
turnable before the resident judge of the district. a special judge residing in the 
district, or any superior court judge assigned to hold court in the district where 
the civil action or special proceeding is pending, within 20 days from date ot order. 
If a judge before whom the matter is returned fails, for any reason, to hear the 
motion and application, on the date set or within 10 days thereafter, any regular 
or special judge resident in, or assigned to hold the courts of, some adjoining 
district may hear and determine the said motion and application, after giving 10 
days’ notice to the parties interested in the application or motion. This removal 
continues in force the motion and application theretofore granted till they can he 
heard and determined by the judge having jurisdiction. 

All restraining orders and injunctions granted by any judge of the district court 
shall be made returnable before the judge granting such order or injunction or 
hefore the chief district judge or a district judge authorized to hear in-chambers 
matters in the district where the civil action is pending, within 20 days from the 
date of the order. If the judge before whom the matter is returned fails, for any 
reason, to hear the motion and application on the date set, or within 10 days there- 
after, any district judge of the district authorized to hear in-chambers matters may 
hear and determine the said motion and application, after giving 10 days’ notice to 
the parties interested in the application or motion. (1876, c. 223, s. 2; 1879, c. 63, 
SFO ed heated Bove a bid Ora Ma bes Mil oped adh eo ICH redeied Ore heyy Kenteby Aa) Ws Her nn UE Bae ee 
C200, Sa04} 

Editor’s Note. — The 1973 amendment 
added the second paragraph. 

§ 1-495. Stipulation as to judge to hear.—By a stipulation in writing, 
signed by all the parties to an application for an injunction order, or their at- 
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torneys, to the effect that the matter may be heard before a judge of the appropriate 
trial division designated in the stipulation, the judge before whom the restraining 
order is returnable by law, or who is by law the judge to hear the motion for an 
injunction order, shall, upon receipt of the stipulation forward it and all the papers 
to the judge designated, whose duty it then is to hear and decide the matter, and 
return all the papers to the court out of which they issued. (1883, c. 33; Code, s. 
DO REV iS. OlO G. SiS) 653.541973 4Gr OOmS) 48) 

Editor’s Note. — The 1973 amendment leted, at the end of the section, “the nec- 

inserted “of the appropriate trial division” essary postage or expressage money to be 
near the beginning of the section and de- furnished to the judge.” 

§ 1-498. Application to extend, modify, or vacate; before whom 
heard.—Applications to extend, modify, or vacate temporary restraining orders 
and preliminary injunctions issued in the superior court division may be heard by 
the judge having jurisdiction if he is within the district or in an adjoining district, 
hut if out of the district and not in an adjoining district, then before any judge who 
is at the time in the district, and if there is no judge in the district, before any judge 
in an adjoining district. 

Applications to extend, modify, or vacate temporary restraining orders and pre- 
liminary injunctions issued in the district court division may be heard by the 
district judge who made the original order or by the chief district judge or by a 
district judge of the district authorized to hear in-chambers matters. (C. C. P., s. 
195s ete s. 344; 1905, c. 26; Rev.. s. 819; C. S..s. 856: 1967, c. 954. s. 3: 1973, 
CHO 4S) 2) 

Editor’s Note.— paragraph and added the second para- 
The 1973 amendment inserted “issued in graph. 

the superior court division” in the first 

§ 1-500. Restraining orders and injunctions in effect pending appeal; 
indemnifying bond. — Whenever a plaintiff shall appeal from a judgment rendered 
at chambers, or in session, either vacating a restraining order theretofore granted, or 
denying a perpetual injunction in any case where such injunction is the principal relief 
sought by the plaintiff, and where it shall appear that vacating said restraining order 
or denying said injunction will enable the defendant to consummate the threatened act, 
sought to be enjoined, before such appeal can be heard, so that the plaintiff will thereby 
be deprived of the benefits of any judgment of the appellate division, reversing the 
judgment of the lower court, then in such case the original restraining order granted 
in the case shall in the discretion of the trial judge be and remain in full force and effect 
until said appeal shall be finally disposed of: Provided, the plaintiff shall forthwith 
execute and deposit with the clerk a written undertaking with sufficient surety, 
approved by the clerk or judge, in an amount to be fixed by the judge to indemnify 
the party enjoined against all loss, not exceeding an amount to be specified, which he 
may suffer on account of continuing such restraining order as aforesaid, in the event 
that the judgment of the lower court is affirmed by the appellate division. (1921, c. 
38; C. S., s. 858(a); 1969, c. 44, s. 12; 1971, c. 381, s. 12.) 

Editor’s Note.— the beginning of the first sentence. 
The 1971 amendment, effective Oct. 1. Cited in Town of Hillsborough v. Smith, 

1971, substituted “session” for “term” near 10N.C. App. 70, 178 S.E.2d 18 (1970). 

ARTICLE 38. 

Receivers. 

Part 1. Receivers Generally. 

§ 1-501. What judge appoints.—Any judge of the superior or district 
court with authority to grant restraining orders and injunctions has like juris- 
diction in appointing receivers, and all motions to show cause are returnable as is 
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provided for injunctions, except only a judge of the Superior Court Division has 
jurisdiction to appoint receivers of corporations. (C. C. P., s. 215; 1876-7, c. 223; 
IS7 OS CHOSRaASSle cola Goulemsaoy Cem evosise S467 GieS, "5s. 85951971, c. 268, 
Sy a) 

Cross References.— near the beginning of the section and 
The first two cross references in this note added the exception clause at the end of 

in the Replacement Volume should be _ the section. 

deleted.— Ed. note. Cited in Koob v. Koob, 16 N.C. App. 326, 
Editor’s Note. — The 1971 amendment, 192 S.F.2d 40 (1972), aff’d, 283 N.C. 129, 

etrective July 1,19 riyeinserted wor.district «£05. StE.2d 552 '(1973). 

§ 1-502. In what cases appointed.—A receiver may be appointed— 

(1) Before judgment, on the application of either party. when he establishes an 
apparent right to property which is the subject of the action and in the 
possession of an adverse party, and the property or its rents and profits 
are in danger of being lost, or materially injured or impaired; except 
in cases where judgment upon failure to answer may be had on appli- 
cation to the court. 

(2) After judgment, to carry the judgment into effect. 

(3) After judgment, to dispose of the property according to the judgment, or 
to preserve it during the pendency of an appeal, or when an execution 
has been returned unsatisfied, and the judgment debtor refuses to 
apply his property in satisfaction of the judgment. 

(4) In cases provided in G.S. 1-507.1 and in like cases. of the property within 
this State of foreign corporations. 

(5) In cases wherein restitution is sought for violations of G.S. 75-1.1. 

The provisions of G.S. 1-507.1 through 1-507.11 are applicable, as near as may 
De LOM recai Velen apUulnte@ieteunvenm (ina eS Ziel (0-7 20.223 4) Adee 
CSUR LOO Le Ce le aC OUS BS mor BRN a Ga tee, cise) pO C1 37 [ee ae 
JO732C.G14e stor) 

Editor’s Note. — The 1973 amendment provides that it shall not apply to pending 
added subdivision (5). The amendatory act litigation. 

§ 1-505. Sale of property in hands of receiver.—In a case pending in 
the Superior Court Division in which a receiver has been appointed, the resident 
superior court judge or a superior court judge regularly holding the courts of the 
district shall have power and authority to order a sale of any property, real or 
personal, in the hands of a receiver duly and regularly appointed. In a case pend- 
ing in the District Court Division in which a receiver has been appointed, the 
chief district judge or a district judge designated by the chief district judge to 
hear motions and enter interlocutory orders shall have the power and authority 
to order a sale of any property, real or personal, in the hands of a duly appointed 
receiver. Sales of property authorized by this section shall be upon such terms as 
appear to be to the best interests of the creditors affected by the receivership. The 
procedure for such sales shall be as provided in Article 29A of Chapter 1 of the 
General Statutes. (1931, c. 123, s. 1: 1949, c. 719, s. 2; 1955, c. 399, s. 1: 1971, 
Cr ZO0GN en asu) 

Editor’s Note. — The 1971 amendment, sentence and added the second and third 
effective July 1, 1971, rewrote the first sentences. 

§ 1-507. Validation of sales made outside county of action. 

Cited in Koob v. Koob, 16 N.C. App. 
326, 192 S.E.2@d 40 (1972); aff’d, 283: N.C. 
129. 195 S;E.2d 552. (1973), 
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Part 2. Receivers of Corporations. 

§ 1-507.7. Report on claims to court; exceptions and jury trial.—lIt 
is the duty of the receiver to report to the session of the superior court subsequent 
to a finding by him as to any claim against the corporation, and exceptions there- 
to may be filed by any person interested, within 10 days after notice of the find- 
ing by the receiver, and not later than within the first three days of the said 
term; and, if, on an exception so filed, a jury trial is demanded, it is the duty of 
the court to prepare a proper issue and submit it to a jury; and if the demand is 
not made in the exceptions to the report the right to a jury trial is waived. The 
judge may, in his discretion, extend the time for filing such exceptions. Pro- 
vided, that no court shall issue any order of distribution or order of discharge 
of a receiver until said receiver has proved to the satisfaction of the court that 
written notice has been mailed to the last known address of every claimant who 
has properly filed claim with the receiver, to the effect that. such orders will be 
applied for at a certain time and place therein set forth and by producing a re- 

ceipt issued by the United States post office, showing that such notice has been 

mailed to each of such claimant’s last known address at least 20 days prior to the 

time set for hearing and passing upon such application to the court for said or- 

ders of distribution and/or discharge. (1901. c. 2, s. 83; Rev., s. 1230; C. S., 
S11 9454072191955 tel oye Don Osa Coe eS Z,,) 

Editor’s Note. — The 1971 amendment, for “term” near the beginning of the first 

effective Oct. 1, 1971, substituted “session” sentence. 

§ 1-507.8. Property sold pending litigation.—When the property of an 
insolvent corporation is at the time of the appointment of a receiver encumbered 
with mortgages or other liens, the legality of which is brought in question, and 
the property is of a character materially to deteriorate in value pending the liti- 
gation, the court may order the receiver to sell the same, clear of encumbrance, 
at public or private sale, for the best price that can be obtained, and pay the 
money into the court, there to remain subject to the same liens and equities of 

all parties in interest as was the property before sale to be disposed of as the 

court directs. And the receiver or receivers making such sale is hereby autho- 
rized and directed to report to the resident judge of the district or to the judge 

holding the courts of the district in which the property is sold, the said sale for 

confirmation, the said report to be made to the said judge in any county in which 

he may be at the time: but before acting upon said report, the said receiver or 

receivers shall publish in some newspaper published in the county or in some 

newspaper of general circulation in the county, where there is no newspaper 

published in the county, a notice directed to all creditors and persons interested 

in said property, that the said receiver will make application to the judge (nam- 

ing him) at a certain place and time for the confirmation of his said report. which 

said notice shall be published at least 10 days before the time fixed therein for 

the said hearing. And the said judge is authorized to act upon said report, either 

confirming it or rejecting the sale; and if he rejects the sale it shall be competent 

for him to order a new sale and the said order shall have the same force and ef- 

fect as if made at a regular session of the superior court of the county in which 

the property is situated. (1901, c. 2, s. 86; Rev., s. 1232; C. S. s. 1214: Ex. Sess. 

1924021321955, ¢2137108..2;1971..c. 381,.s, 12.) 
‘Editor’s Note. — The 1971 amendment, 

effective Oct. 1, 1971, substituted “session” 
for “term” in the last sentence. 
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SUBCHAPTER XIV. ACTIONS IN PARTICULAR CASES. 

ARTICLE 41. 

Quo Warranto. 

§ 1-514. Writs of sci. fa. and quo warranto abclished. 
Editor’s Note.— nal Court Process in North Carolina,” see 

For article “Some Aspects of the Crimi- 149 N.C.L. Rev. 469 (1971). 

§ 1-521. Trials expedited.—All actions to try the title or right to any 
State, county or municipal office shall stand for trial at the next session of court 
after the summons and complaint have been served for 30 days, regardless of 
whether issues were joined more than 10 days before the session; and it is the 
duty of the judge to expedite the trial of these actions and to give them precedence 
over all others, civil or criminal. It is unlawful to appropriate any public funds 
to the payment of counsel fees in any such action. (1874-5, c. 173; Code. s. 616; 
LOO), Ce4 2 Rev. su Bose Gr 59s 207621947 0878151971 4c. 381, $112.) 

Editors Note — The 1971 amendment, 
effective Oct. 1, 1971, substituted “session’’ 
for “term” twice in the first sentence. 

ARTICLE 42. 

Waste. 

§ 1-534. For and against whom action lies.—In all cases of waste, an 
action lies in the appropriate trial division of the General Court of Justice at the 
instance of him in whom the right is, against all persons committing the waste, 
as well tenant for term of life as tenant for term of years and guardians. (52 Hen. 
LICR Se aOuti yee to ea Cee est een! belie aN lvoe) eshG, (cel boys. Te 
Gode's7 6257 Rey. ssaG04.7' Cu 5. Sa8e9- 197 11c. 208, s, 33.) 

Editor’s Note. — The 1971 amendment,  oriate trial division of the General Court 
effective July 1, 1971, substituted “appro- of Justice” for “superior court.” 

ARTICLE 43. 

Nuisance and Other Wrongs. 

§ 1-539.1. Damages for unlawful cutting or removal of timber; mis- 
representation of property lines.—(a) Any person, firm or corporation not 
being the bona fide owner thereof or agent of the owner who shall without the 
consent and permission of the bona fide owner enter upon the land of another 
and injure, cut or remove any valuable wood, timber, shrub or tree therefrom, 
shall be liable to the owner of said land for double the value of such wood, timber, 
shrubs or trees so injured, cut or removed. 
In addition to the damages provided in the preceding sentence, the bona fide 

owner may, upon a finding by the court that there was an unwarranted refusal 
by the defendant to pay the claim, recover a reasonable attorney’s fee, reasonable 
surveying fee and the reasonable cost of an appraisal of the damages sustained 
by the bona fide owner, said attorney’s fee, surveying fee and cost of appraisal 
to be determined by the trial judge and taxed as a part of the court cost. 

(1971, c. 119.) 
Editor’s Note.— As subsection (b) was not changed by 

The 1971 amendment added the second the amendment, it is not set out. 
paragraph of subsection (a). The amenda- Construction of Section. — Strict con- 
tory act provides that it shall not affect struction of this section requires that 
pending litigation. everything be excluded from the operation 
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of the section which does not come within 
the scope of the language used, taking the 
words in their natural and ordinary mean- 
ing. Jones v. Georgia-Pacific Corp., 15 
N.C; App. 515, 190 S.E.2d 422 (1972). 
Owner May Recover Value Added by 

Intentional Wrongdoer. — If the tres- 
passer is an intentional and knowing 
wrongdoer, the owner of the land may re- 

cover the enhanced value of the timber 
added to it by the labor of the trespasser. 
Jones’ vy. Georgia-Pacific’ Corp., 15 N.C. 
App. 515, 190 S.E.2d 422 (1972). 

But This Section and the Enhanced 
Value Theory Are Mutually Exclusive. — 
The common-law theory of enhanced value 
and the statutory remedy of double value 
are mutually exclusive. Jones v. Georgia- 
Paciici@orp ci 5 ON © App 15990ns. bed 
AP ZION T2): 

And Section May Not Be Applied to 
Enhanced Value. — A strict interpretation 
of this section would not permit its appli- 

cation to an enhanced value situation. 
Jones v. Georgia-Pacific Corp., 15 N.C. 
App. 515, 190 S.E.2d 422 (1972). 

While this section provides that the 
wrongdoer shall be liable to the owner of 
the land for double the value of the wood 
or trees injured, cut or removed, the stat- 

ute does not indicate when the value should 
be doubled. To collect double the enhanced 
value plaintiffs would be proceeding under 
the common-law theory of an action in 
trover to recover the value of the goods in 

their enhanced condition and at the same 
time proceeding under the statutory rem- 
edy. The two remedies are exclusive and 
are not to be combined to provide an addi- 
tional remedy. Jones v. Georgia-Pacific 
Corp,,315. N/C; sApp, 515,.,.190 5, E.2de422 
(1972). 

Plaintiff Must Establish Ownership.—In 
order to recover penalties under this sec- 

tion plaintiff must establish that he is the 
owner of the land from which the timber 
was cut. Woodard v. Marshall, 14 N.C. 
App. 67, 187 S.E.2d 430 (1972). 

In order to sustain an action for perma- 
nent damages to the freehold, or to the 
ownership interest, such as an action for 
unlawful cutting of timber, plaintiff must 
allege and show that he is the owner of the 

land from which the timber was cut. 
Woodard v. Marshall, 14 N.C. App. 67, 
187 S.E.2d 430 (1972). 

Defendants’ denial of plaintiff's allega- 
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tion of title and trespass placed the burden 
on plaintiff of establishing each of these 
allegations. Woodard v. Marshall, 14 N.C. 
App. 67, 187 S.E.2d, 430 (1972). 
Where the plaintiff claims damages for 

unlawful cutting of timber, he is claiming 
permanent damages to the freehold, or 

damages to the ownership interest, and his 
right to recover depends upon his estab- 

lishing his title to the described lands. 
Woodard v. Marshall, 14 N.C. App. 67, 187 

S.E.2d 430 (1972). 
In an action for permanent damages to 

the freehold, or to the ownership interest, 
plaintiff must rely upon the strength of his 

own title. This requirement may be met 
by various methods: (1) He may offer a 
connected chain of title or a grant direct 
from the State to himself. (2) Without ex- 

hibiting any grant from the State, he may 
show open, notorious, continuous adverse 
and wunequivocal possession of the land 
in controversy, under color of title in him- 
self and those under whom he claims, for 

21 years before the action was brought. 

(3) He may, show title out of the State by 
offering a grant to a stranger, without 
connecting himself with it, and then offer 
proof of open, notorious, continuous ad- 
verse possession, under color of title to 
himself and those under whom he claims, 
for seven years before the action was 
brought. (4) He may show, as against the 

State, possession under known and visible 

boundaries for 30 years, or as against in- 
dividuals for 20 years before the action 
was brought. (5) He can prove title by 
estoppel, as by showing that the defendant 
was his tenant, or derived his title through 
his tenant, when the action was brought. 

(6) He may connect the defendant with 
a common source of title and show in him- 
self a better title from that source. Wood- 
ard v. Marshall, 14 N.C. App. 67, 187 

S.E.2d 430 °°(1972). 
The possession of real property is not a 

sufficient interest upon which to base a 

recovery for permanent damages to the 
freehold—the ownership interest. Woodard 
v. Marshall, 14 N.C. App. 67, 187 S.E.2d 
430 (1972). 

Applied in Pine Burr Golf, Inc. v. Poole, 

B N Ceudppe 028) 17865. Reed4738" C1970); 

Barringer v. Weathington, 11 N.C. App. 
618, 182 S.E.2d 239 (1971); Tyson v. Win- 

stead, 15 N.C. App. 585, 190 S.E.2d 281 

(1972). 

ARTICLE 43A. 

Adjudication of Small Claims in Superior Court. 

§§ 1-539.3 to 1-539.8: Repealed by Session Laws 1971, c. 268, s. 34, 

effective July 1, 1971. 
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SUBCHAPTER XV. INCIDENTAL PROCEDURE IN CIVIL ACTIONS. 

ARTICLE 44. 

Compromise. 

§ 1-540.1. Effect of release of original wrongdoer on liability of 
physicians and surgeons for malpractice. 

This section on its face applies only to 
actions for personal injury. Simmons v. 
Wilder, 6 N.C. App. 179, 169 S.E.2d 480 
(1969). 
Actions for wrongful death are not in- 

Former Law.—Prior to October 1, 1961, 

a release executed in favor of one respon- 

sible for the original injury protected a 
physician or surgeon against a claim based 
on negligent treatment of the injury. Sim- 
monsev. Wilder, ‘699N.C; App. 179}, 169 
S.E.2d 480 (1969). 

cluded in the terms of this section. Sim- 
mons v. Wilder, 6 N.C. App. 179, 169 
S.E.2d 480 (1969). 

§ 1-540.3. Advance payments.—(a) In any claim, potential civil action 
or action in which any person claims to have sustained bodily injuries, advance or 
partial payment or payments to any such person claiming to have sustained bodily 
injuries or to the personal representative of any person claimed to have sustained 
fatal injuries may be made to such person or such personal representative by the 
person or party against whom such claim is made or by the insurance carrier for 
the person, party, corporation, association or entity which is or may be liable for 
such injuries or death. Such advance or partial payment or payments shall not 
constitute an admission of liability on the part of the person, party, corporation, 
association or entity on whose behalf the payment or payments are made or by the 
insurance carrier making the payments. It shall be incompetent for any party in 
a civil action to offer into evidence, through any witness either by oral testimony 
or paper writing, the fact of the advance or partial payment or payments made by 
or on behalf of the opposing party. The receipt of the advance or partial payment 
or payments shall not in and of itself act as a bar, release, accord and satisfaction, 
or a discharge of any claims of the person or representative receiving the advance 
or partial payment or payments, unless by the terms of a properly executed settle- 
ment agreement it is specifically stated that the acceptance of said payment or 
payments constitutes full settlement of all claims and causes of action for personal 
injuries or wrongful death, as applicable. 

(b) In any civil action for personal injuries or wrongful death the person or 
party against whom claim is made for such injuries or death and by or on whose 
behalf advance or partial payment or payments have been made to the party as- 
serting the claim shall file with the Court and serve upon opposing counsel a mo- 
tion setting out the date and amount of payment or payments and praying that 
said sums be credited upon any judgment recovered by the opposing party against 
the party on whose behalf the payment or payments were made. Prior to the entry 
of judgment, the trial judge shall conduct a hearing and may consider affidavits, 
oral testimony, depositions, and any other competent evidence, and shall enter 
his findings of fact and conclusions of law as to whether the advance or partial 
payment or payments were made by or on behalf of the person or party claiming 
to have made such payment(s) to the party asserting the claim for injuries or 
wrongful death. Upon a finding that the advance or partial payment or payments 
were made by or on behalf of the person or party claiming to have made such pay- 
ment(s), all such payments shall be credited by the trial judge upon any judg- 
ment rendered in favor of the person or representative who received the payment or 
payments. Advance payments made by one joint tort-feasor shall not inure to the 
benefit or credit of any joint tort-feasor not making such payments. 

No claim for reimbursement may be made or allowed by or on behalf of the 
person or party making such advance. payment or payments against the person 
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or party to whom such payment or payments are made except a claim based on 
fraud. 

The making of any advance payment shall not affect in any way whatsoever the 
running of the statute of limitations. (1971, c. 854.) 

ARTICLE 45, 

Arbitration and Award. 

§§ 1-544 to 1-567: Repealed by Sessions Laws 1973, c. 676, s. 1, effective 
August 1, 1973. 

Cross Reference. — For present statute 
covering the subject matter of the repealed 
sections, see §§ 1-567.1 through 1-567.20. 

ARTICLE 45A. 

Arbitration and Award. 

1-567.1. Short title.—This Article may be cited as the Uniform Arbi- 
tration Act. (1927, c. 94, s. 24; 1973, c. O76;Seuy) 

Cross Reference—As to arbitration of 676, s. 3, makes the act effective Aug. 1, 

labor disputes, see §§ 95-36.1 to 95-36.9. 1973. Session Laws 1973, c. 676, s. 2, con- 

Editor’s Note. — Session Laws 1973, c. tains a severability clause. 

1-567.2. Arbitration agreements made valid, irrevocable and en- 
forceable; scope.—(a) Two or more patties may agree in writing to submit to 

arbitration any controversy existing between them at the time of the agreement, or 

they may include in a written contract a provision for the settlement by arbitration 

of any controversy thereafter arising between them relating to such contract or the 

failure or refusal to perform the whole or any part thereof. Such agreement or pro- 

vision shall be valid, enforceable, and irrevocable except with the consent of all the 
parties, without regard to the justifiable character of the controversy. 

(b) This Article shall not apply to: 

(1) Any agreement or provision to arbitrate in which it is stipulated that this 
Article shall not apply or to any arbitration or award thereunder ; 

(2) Arbitration agreements between employers and employees or between 

their respective representatives, unless the agreement provides that 
this Article shall apply. (1927, c. 94, s. 1; 1973, c. 676, s. 1.) 

Cited in C.P. Robinson Constr. Co. v. 
National Corp. for Housing Partnerships, 375 
F. Supp. 446 (M.D.N.C. 1974). 

§ 1-567.3. Proceedings to compel or stay arbitration.—(a) On apphi- 
cation of a party showing an agreement described in G.S. 1-567.2, and the oppos- 
ing party’s refusal to arbitrate, the court shall order the parties to proceed with 
arbitration, but if the opposing party denies the existence of the agreement to 
arbitrate, the court shall proceed summarily to the determination of the issue so 
raised and shall order arbitration if found for the moving party, otherwise, the 
application shall be denied. 

(b) On application, the court may stay an arbitration proceeding commenced 
or threatened on a showing that there is no agreement to arbitrate. Such an issue, 
when in substantial and bona fide dispute, shall be forthwith and summarily tried 
and the stay ordered if found for the moving party. If found for the opposing party, 
the court shall order the parties to proceed to arbitration. 

(c) If an issue referable to arbitration under the alleged agreement is involved 
in an action or proceeding pending in a court having jurisdiction to hear applica- 
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tions under subsection (a) of this section, the application shall be made therein. 
Otherwise the application may be made in any court of competent jurisdiction. 

(d) Any action or proceeding involving an issue subject to arbitration shall be 
stayed if an order for arbitration or an application therefor has been made under 
this section or, if the issue is severable, the stay may be with respect thereto only. 
When the application is made in such action or proceeding, the order for arbitration 
shall include such stay. 

(e) An order for arbitration shall not be refused or a stay of arbitration granted 
on the ground that the claim in issue lacks merit or bona fides or because any fault 
or grounds for the claim sought to be arbitrated have not been shown. (1973, c. 
O7Gssele) 

§ 1-567.4. Appointment of arbitrators by court. — If the arbitration 
agreement provides a method of appointment of arbitrators, this method shall be 
followed. In the absence thereof, or if the agreed method fails or for any reason 
cannot be followed, or when an arbitrator appointed fails or is unable to act and 
his successor has not been duly appointed, the court on application of a party shall 
appoint one or more arbitrators. An arbitrator so appointed has all the powers 
of one specifically named in the agreement. (1927, c. 94, s. 4: 1973,.c. 676, s. 1.) 

§ 1-567.5. Majority action by arbitrators.—The powers of the arbi- 
trators may be exercised by a majority unless otherwise provided by the agree- 
ment or by this Article. (1973, ¢. 676. s. 1.) 

§ 1-567.6. Hearing.—Unless otherwise provided by the agreement: 

(1) The arbitrators shall appoint a time and place for the hearing and cause 
notification to the parties to be served personally or by registered mail 
not less than five days before the hearing. Appearance at the hearing 
waives such notice. The arbitrators may adjourn the hearing from time 
to time as necessary and, on request of a party and for good cause, or 
upon their own motion may postpone the hearing to a time not later 
than the date fixed by the agreement for making the award unless the 
parties consent to a later date. The arbitrators may hear and deter- 
mine the controversy upon the evidence produced notwithstanding the 
failure of a party duly notified to appear. The court on application may 
direct the arbitrators to proceed promptly with the hearing and deter- 
mination of the controversy. 

(2) The parties are entitled to be heard, to present evidence material to the 
controversy and to cross-examine witnesses appearing at the hearing. 

(3) The hearing shall be conducted by all the arbitrators but a majority may 
determine any question and render a final award. If, during the course 
of the hearing, an arbitrator for any reason ceases to act, the remain- 
ing arbitrator or arbitrators appointed to act as neutrals may continue 
with the hearing and determination of the controversy. 

(4) Upon the request of any party or any arbitrator, the arbitrators shall 
cause to be made a record of the testimony and evidence introduced at 
the:hearing,.:G19277cx94 \ssx 6.5/2 197350) 6/Ons412)) 

§ 1-567.7. Representation by attorney.—A party has the right to be rep- 
resented by an attorney at any proceeding or hearing under this Article. A waiver 
thereof prior to the proceeding or hearing is ineffective. (1927, c. 94, s. 9; 1973, ¢. 
O70 s mL 

§ 1-567.8. Witnesses; subpoenas; depositions.—(a) The arbitrators 
may issue subpoenas for the attendance of witnesses and for the production of 
books, records, documents and other evidence, and shall have the power to ad- 
minister oaths. Subpoenas so issued shall be served, and upon application to the 
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court by a party or the arbitrators, enforced, in the manner provided by law for the 
service and enforcement of subpoenas in a civil action. 

(b) On application of a party and for use as evidence, the arbitrators may per- 
mit a deposition to be taken, in the manner and upon the terms designated by the 
arbitrators, of a witness who cannot be subpoenaed or is unable to attend the hear- 
ing. 

(c) All provisions of law compelling a person under subpoena to testify are 
applicable. 

(d) Fees for attendance as a witness shall be as provided in G.S. 7A-314. (1927, 
ce O4essi OMT 1973rc%0/67S5e)) 

§ 1-567.9. Award.—(a) The award shall be in writing and signed by the 
arbitrators joining in the award. The arbitrators shall deliver a copy to each party 
personally or by registered mail, or as provided in the agreement. 

(b) An award shall be made within the time fixed therefor by the agreement or. 
if not so fixed, within such time as the court orders on application of a party. The 
parties may extend the time in writing either before or after the expiration thereof. 
A party waives the objection that an award was not made within the time re- 
quired unless he notifies the arbitrators of his objection prior to the delivery of the 
awardito nim. (192/, c 94 ss570, 148197302 6/02S, |.) 

§ 1-567.10. Change of award by arbitrators.—On application of a party 
or, if an application to the court is pending under G.S. 1-567.12, 1-567.13 or 1- 
567.14, on submission to the arbitrators by the court under such conditions as the 

court may order, the arbitrators may modify or correct the award upon the 
grounds stated in subdivisions (1) and (3) of subsection (a) of G.S. 1-567.14, or 
for the purpose of clarifying the award. The application shall be made within 20 

days after delivery of the award to the applicant. Written notice thereof shall be 
given forthwith to the opposing party, stating he must serve his objections thereto, 
if any, within 10 days from the notice. The award so moditied or corrected is sub- 

ject to the provisions of G.S. 1-567.12, 1-567.13 and 1-567.14. (1973, c. 670m sills) 

§ 1-567.11. Fees and expenses of arbitration.—Unless otherwise pro- 

vided in the agreement to arbitrate, the arbitrators’ expenses and fees, together with 

other expenses, not including counsel fees, incurred in the conduct of the arbitration, 

shall be paid as provided in the award. (1973, c. 676, s. 1.) 

§ 1-567.12. Confirmation of an award.—Upon application of a party, the 

court shall confirm an award, unless within the time limits hereinafter imposed 

grounds are urged for vacating or modifying or correcting the award, in which 

case the court shall proceed as provided in G.S. 1-567.13 and 1-567.14. (1927, ¢. 

OANSr LS 19730c70/0%5snl)) 

§ 1-567.13. Vacating an award.—(a) Upon application of a party, the 

court shall vacate an award where: 

(1) The award was procured by corruption, fraud or other undue means ; 

(2) There was evident partiality by an arbitrator appointed as a neutral or 

corruption in any of the arbitrators or misconduct prejudicing the rights 

of any party ; 

(3) The arbitrators exceeded their powers ; 

(4) The arbitrators refused to postpone the hearing upon sufficient cause 

being shown therefor or refused to hear evidence material to the con- 

troversy or otherwise so conducted the hearing, contrary to the provi- 

sions of G.S. 1-567.6, as to prejudice substantially the rights of a party ; 

or 

(5) There was no arbitration agreement and the issue was not adversely de- 

termined in proceedings under G.S. 1-567.3 and the party did not par- 
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ticipate in the arbitration hearing without raising the objection; but the 
fact that the relief was such that it could not or would not be granted by 
a court of law or equity is not ground for vacating or refusing to con- 
firm the award. i 

(b) An application under this section shall be made within 90 days after de- 
livery of a copy of the award to the applicant except that, if predicated upon corrup- 
tion, fraud or other undue means, it shall be made within 90 days after such 
grounds are known or should have been known. 

(c) In vacating the award on grounds other than stated in subdivision (5) of 
subsection (a) the court may order a rehearing before new arbitrators chosen as 
provided in the agreement, or in the absence thereof, by the court in accordance 
with G.S. 1-567.4, or, if the award is vacated on grounds set forth in subdivisions 
(3) or (4) of subsection (a) the court may order a rehearing before the arbitrators 
who made the award or their successors appointed in accordance with G.S. 1-567.4. 
The time within which the agreement requires the award to be made is applicable 
to the rehearing and commences from the date of the order. 

(d) If the application to vacate is denied and no motion to modify or correct 
the award is pending, the court shall confirm the award. (1927, c. 94, s. 16: 
197. 320e6/O08s" 1) 

§ 1-567.14. Modification or correction of award.—(a) Upon applica- 
tion made within 90 days after delivery of a copy of the award to the applicant, the 
court shall modify or correct the award where: 

(1) There was an evident miscalculation of figures or an evident mistake in 
the description of any person, thing or property referred to in the 
award; 

(2) The arbitrators have awarded upon a matter not submitted to them and 
the award may be corrected without affecting the merits of the deci- 
sion upon the issues submitted; or 

(3) The award is imperfect in a matter of form, not affecting the merits of 
the controversy. 

(b) If the application is granted, the court shall modify and correct the award so 
as to effect its intent and shall confirm the award as so modified and corrected. 
Otherwise, the court shall confirm the award as made. 

(c) An application to modify or correct an award may be joined in the alterna- 
tive with an application to vacate the award. (1927, c. 94, s. 17; 1973, c. 676, s. 1.) 

§ 1-567.15. Judgment or decree on award. — Upon the granting of an 
order confirming, modifying or correcting an award, judgment or decree shall be 
entered in conformity therewith and be docketed and enforced as any other judg- 
ment or decree. Costs of the application and of the proceedings subsequent thereto, 
Se eee may be awarded by the court. (1927. c. 94. ss. 19, 21; 1973, 
ChOsGAS= La) 

§ 1-567.16. Applications to court.—Except as otherwise provided, an ap- 
plication to the court under this Article shall be by motion and shall be heard in 
the manner and upon the notice provided by law or rule of court for the making 
and hearing of motions. Unless the parties have agreed otherwise, notice of an 
initial application for an order shall be served in the manner provided by law for 
the service of a summons in an action. (1927, c. 94, s. 5; 1973, c. 676, s. 1.) 

§ 1-567.17. Court; jurisdiction. — The term “court” means any court of 
competent jurisdiction of this State. The making in this State of an agreement 
described in G.S. 1-567.12, or any agreement providing for arbitration in this State 
or under the laws thereof, confers jurisdiction on the court to enforce the agree- 
ment under this Article and to enter judgment on an award thereunder. (1927, c. 
94.5.3: 1973, c. 676, s. 1.) 
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§ 1-567.18. Appeals.—(a) An appeal may be taken from: 
(1) An order denying an application to compel arbitration made under G.S. 

(2) An order granting an application to stay arbitration made under G.S. 1- 
567.35 (bs 

(3) An order confirming or denying confirmation of an award ; 
(4) An order modifying or correcting an award ; 
(5) An order vacating an award without directing a rehearing; or 
(6) A judgment or decree entered pursuant to the provisions of this Article. 

(b) The appeal shall be taken in the manner and to the same extent as from or- 
ders or judgments in a civil action. (1927, c. 94, s. 22; 1973, c. 676, s. 1.) 

§ 1-567.19. Article not retroactive.—This Article applies only to agree- 
ments made on or after August 1, 1973. (1973, c. 676, s. 1.) 

Applied in C.P. Robinson Constr. Co. v. 

National Corp. for Housing Partnerships, 375 
F. Supp. 446 (M.D.N.C. 1974). 

§ 1-567.20. Uniformity of interpretation.—This Article shall be so con- 
strued as to effectuate its general purpose to make uniform the law of those states 
which enact it. (1927, ¢..94. s. 23; 1973, c. 676, s. 1.) 

ARTICLE 49. 

Time. 

§ 1-593. How computed. 
Cited in Robbins v. Bowman, 9 N.C. 

App. 416, 176 S.E.2d 346 (1970). 
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Chapter 1A. 

Rules of Civil Procedure. 
Sec. 
1A-1. Rules of Civil Procedure. 

Article 1. 

Scope of Rules — One Form of Action. 

Rule 
1. Scope of rules. 

Article 2. 

Commencement of Action; Service 

of Process, Pleadings, Mo- 

tions, and Orders. 

4. Process. 

5. Service and filing of pleadings and other 
papers. 

Article 3. 

Pleadings and Motions. 

7. Pleadings allowed; form of motions. 
12. Defenses and objections — when and how 

presented — by pleading or motion — 
motion for judgment on pleading. 

§ 14-1. Rules of Civil Procedure. 

Article 4. 

Parties. 
Rule 

17. Parties plaintiff and defendant; capacity. 

20. Permissive joinder of parties. 

Article 5. 

Depositions and Discovery. 

26. Depositions in a pending action. 
30. Depositions upon oral examinations. 

33. Interrogatories to parties. 
34. Discovery and production of documents and 

things for inspection, copying or 
photographing. 

37. Failure to make discovery; consequences. 

Article 6. 

Trials. 

38. Jury trial of right. 
45. Subpoena. 

Article 7. 

Judgment. 

55. Default. 
62. Stay of proceedings to enforce a judgment. 

ARTICLE 1. 

Scope of Rules—One Form of Action. 

Rule 1. Scope of rules. 

These rules shall govern the procedure in the superior and district courts of the 
State of North Carolina in all actions and proceedings of a civil nature except 
when a differing procedure is prescribed by statute. They shall also govern the 
procedure in tort actions brought before the Industrial Commission except when 
a differing procedure is prescribed by statute. (1967, c. 954, s. 1; 1971, c. 818.) 

Editor’s Note.— 

The 1971 amendment added the second 

sentence. 

For article on the legislative changes to 
the new rules of civil procedure, see 6 Wake 
Forest Intra. L. Rev. 267 (1970). 

Application of Effective Date.—The clear 
intent of the General Assembly in Session 
Laws 1969, c. 803, was to apply the new 
rules from the effective date to all civil 
cases, and not to permit the confusion 
which would be attendant upon trying to 
apply different procedures to cases begun 
before and to cases begun after the effec- 
tive date. Schoolfield v. Collins, 281 N.C. 
604, 189 S.E.2d 208 (1972). 

The rules are the same in both district 
and superior courts and the inherent pow- 

ers of these courts are the same as far as 

procedural matters are concerned. John- 
son v. Johnson, 14 N.C. App. 40, 187 
SF. 20 420 (1972). 

The canon of interpretation of the rules 

is one of liberality, and the general policy 
of the rules is to disregard technicalities 
and form and determine the rights of liti- 
gants on the merits. Johnson y. Johnson, 

14 N.C. App. 40, 187 S.E.2d 420 (1972). 

The North Carolina Rules of Civil Proce- 
dure are modeled after the federal rules. In 
most instances they are verbatim copies 

with the same enumerations. Sutton v. 
Duke, 277 N.C. 94, 176 S.E.2d 161 (1970). 

Consideration of Decisions under Federal 
Rules and New York Rules. — Since the 
federal and presumably, the New York 
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rules are the source of these rules, the 
Supreme Court will look to the decisions 
of those jurisdictions for enlightenment 
and guidance to develop the philosophy of 
the new rules. Brewer v. Harris, 279 N.C. 
288, 182 S.E.2d 345 (1971). 

Although these rules differ somewhat 

from the federal rules, the federal rules are 
one of the sources of the North Carolina 
rules: and decisions under them are perti- 

nent for guidance and enlightenment to 
develop the philosophy of the new rules. 
Johnson v. Johnson, 14 N.C. App. 40, 187 
S.E.2d 420 (1972). 

Application of Rules. — The Rules of Civil 
Procedure do not apply to proceedings before 

Rule 2. One form of action. 

Quoted in Bradley v. Bradley, 12 N.C. 
App. 8, 182 S.E.2d 201 (1971). 
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the State Board of Assessment (now 
Department of Revenue). In re Valuation of 
Property Located at 411-417 West Fourth 
Street, 282 N.C. 71, 191 S.E.2d 692 (1972). 

Inapplicability of Rule 62 to Summary 
Ejectment.—See opinion of Attorney Gen- 
eral to Mr. Alton J. Knight, Clerk of Su- 
perior Court, Durham County, 40 N.C.A.G. 
529 (1970). 

Applied in Branch y. Branch, 382 N.C. 
Lod, plo dwon ecu ree 07 2), 

Cited in Hendrix v. Alsop, 10 N.C. App. 
SsSecl1o Mo. eed Gay  CLOTL)  e\liichel = ve 

Mitchell, 12 N.C. App. 54, 182 S.E.2d 627 
(1971). 

Cited in Langdon vy. Hurdle, 15 Vv NG 
‘App. 158, 189 S.E.2d 517 (1972): 

ARTICLE 2. 

Commencement of Action; Service of Process, Pleadings, Motions, and Orders. 

Rule 3. Commencement of action. 

The intent of this rule is to require 
plaintiff to alert the defendant by giving 
preliminary notice of the nature of the 
claim and the purpose of the suit; the ulti- 
mate factual averments will follow in a 
complaint to be filed later. Morris v. Dick- 

son, 14 N.C. App.e122," 187 Se i2dh409 
(1972). 

This rule appears to incorporate the 
provisions of former § 1-121. Morris vy. 
Dickson, 14 N.C. App. 122, 187 S.E.2d 409 
P1972). 

This rule and Rule 65(b) must be con- 
strued in pari materia; procedure under 
Rule 65(b) is permissible only after an ac- 
tion is commenced as provided by this rule. 

Carolina Freight Carriers Corp. v. Local 
Union #61, 11 N.C. App. 159, 180 S.E.2d 
461 (1971). 

The usual and most frequently employed 
methods for service of process on a natural 

person are personal service and substituted 
personal service. Sink v. Easter, 284 N.C. 555, 
202 S.E.2d 138 (1974). 

Where plaintiff commenced an action 

by issuance of summons in accordance with 

former procedure but had not yet filed a 
complaint, the subsequent enactment of the 
Rules of Civil Procedure, under which an 
action is commenced by filing a complaint, 
did not require that she recommence her 
action in accordance with this rule. Wil- 
lams y. Blount, 14 N.C. App. 139, 187 

S.E.2d 4164 (1972). 
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Complaint or Summons as Condition Pre- 

cedent to Issuance of Injunction.—The fil- 
ing of a complaint, or the issuance of sum- 
mons pursuant to this rule, is a condition 
precedent to the issuance of an injunction 
or restraining order, and when a complaint 
is not filed or summons is not issued as 
provided in this rule, an action is not prop- 
erly instituted and the court does not have 
jurisdiction. Carolina Freight Carriers 
Corpa ae Localaunionr #61901 -N.C. App: 
159, 180 S.E.2d 461 (1971). 
Where there was no complaint, and 

where the record failed to disclose that a 
summons was ever issued, the superior 
court did not have jurisdiction, and there- 
fore the temporary restraining order was 
void, and disobedience of it was not pun- 
ishable. Carolina Freight Carriers Corp. v. 
bocal Unions #61,.110N.C. Apps 159, 180 

mateo Ole Loy 

Under North Carolina statutes and pro- 
cedure, an injunction is not a cause of ac- 

tion or a lawsuit in and of itself, but is a 
remedy which is ancillary to a pending 
suit; therefore, where no complaint or 

summons has been filed, no action has 

been instituted and there is no pending ac- 
tion to which the injunction can be ancil- 
lary. Lynch vy. Snepp, 350 F. Supp. 1134 

(W.D.N.C. 1972), rev’d on other grounds, 
472500 20-769" (ith Cir, -1973)- 

Validity of Order Extending Time for 
Filing Complaint.—An order extending the 
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time within which to file a complaint was 
not rendered invalid by the facts that the 
application for the extension did not re- 
quest permission to file complaint ‘within 
20 days” and that the order did not state 
the nature and purpose of the action. 
MOrriS: vy; “DICKSON 149N. Gora Dppeeles, 3157 
S.E.2d 409 (1972). 

Document Held Not to Be Complaint.— 
A document denominated an affidavit did 
not purport to be a complaint and could not 

be held to be one, because, among other 

things, (1) it was not properly captioned as 
required by Rule 10(a), (2) it was not 

Rule 4. Process. 

GENERAL STATUTES OF NORTH CAROLINA § 1A-1, Rule 4 

signed by an attorney of record as required 
by Rule 11(a), and (3) there was no de- 
mand for relief made in the document as 
required by Rule 8(a)(2). Carolina Freight 
Carriers Corp. v. Local Union #61, 11 
N.C. App. 159, 180 S.E.2d 461 (1971). 

Applied in Bradley v. Bradley, 12 N.C. 

App. 8, 182 S.E.2d 201 (1971); Gower v. 
Petia 1s.) CO.7 15° °N.Ce App: 368, 185 

Seeds see. (1972)e Atkinson’ v. ‘Tarheel 
Homes & Realty Co., 14 N.C. App. 638, 
188 S.E.2d 703 (1972); Sink v. Easter, 19 N.C. 

App. 151, 198 S.E.2d 43 (1973). 

_(j) Process—manner of service to exercise personal jurisdiction.—In any ac- 
tion commenced in a court of this State having jurisdiction of the subject matter 
and grounds for personal jurisdiction as provided in G.S. 1-75.4, the manner of 
service of process shall be as follows: 

(1) Natural Person.—Except as provided in subsection (2) below, upon a 
natural person: 

a. By delivering a copy of the summons and of the complaint to 
him or by leaving copies thereof at the defendant’s dwelling 
house or usual place of abode with some person of suitable age 
and discretion then residing therein; or 

b. By delivering a copy of the summons and of the complaint to an 
agent authorized by appointment or by law to be served or to 
accept service of process or by serving process upon such agent 
or the party in a manner specified by any statute. 

(2) Natural Person Under Disability—Upon a natural person under dis- 
ability by serving process in any manner prescribed in this section (j) 
for service upon a natural person and, in addition, where required by 
paragraph a or b below, upon a person therein designated. 

a. Where the person under disability is a minor, process shall be 
served separately in any manner prescribed for service upon a 
natural person upon a parent or guardian having custody of the 
child, or if there be none, upon any other person having the 
care and control of the child. If there is no parent, guardian, or 
other person having care and control of the child when service 
is made upon the child, then service of process must also be 
made upon a guardian ad litem who has been appointed pursuant 
to Rule 17. 

b. If the plaintiff actually knows that a person under disability is 
under guardianship of any kind, process shall be served sep- 
arately upon his guardian in any manner applicable and ap- 
propriate under this section (j). If the plaintiff does not ac- 
tually know that a guardian has been appointed when service is 
made upon a person known to him to be incompetent to have 
charge of his affairs, then service of process must be made upon 
a guardian ad litem who has been appointed pursuant to Rule 
VA 
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(3) The State—Upon the State by personally delivering a copy of the 
summons and of the complaint to the Attorney General or to a deputy 
or assistant attorney general. 

(4) An Agency of the State — 

a. Upon an agency of the State by personally delivering a copy 
of the summons and of the complaint to the process agent ap- 
pointed by the agency in the manner hereinafter provided. 

b. Every agency of the State shall appoint a process agent by filing 
with the Attorney General the name and address of an agent 
upon whom process may be served. 

c. If any agency of the State fails to comply with paragraph b 
above, then service upon such agency may be made by per- 
sonally delivering a copy of the summons and of the complaint 
to the Attorney General or to a deputy or assistant attorney 
general. 

d. For purposes of this rule, the term “agency of the State” in- 
cludes every agency, institution, board, commission, bureau, 
department, division, council, member of Council of State, or 
officer of the State government of the State of North Caro- 
lina, but does not include counties, cities, towns, villages, other 
municipal corporations or political subdivisions of the State, 
county or city boards of education, other local public districts, 
units, or bodies of any kind, or private corporations created by 
act of the General Assembly. 

(5) Counties, Cities, Towns, Villages and Other Local Public Bodies.— 
a. Upon a city, town, or village by personally delivering a copy of 

the summons and of the complaint to its mayor, city manager 
or clerk. 

b. Upon a county by personally delivering a copy of the summons 
and of the complaint to its county manager or to the chairman, 
clerk or any member of the board of commissioners for such 
county. 

c. Upon any other political subdivision of the State, any county or 
city board of education, or other local public district, unit, or 

body of any kind (i) by personally delivering a copy of the 
summons and of the complaint to an officer or director there- 
of, or (11) by personally delivering a copy of the summons and of 
the complaint to an agent or attorney in fact authorized by ap- 
pointment or by statute to be served or to accept service in its 
behalf. 

d. In any case where none of the officials, officers or directors speci- 
fied in paragraphs a, b and c can, after due diligence, be found 
in the State, and that fact appears by affidavit to the satisfac- 
tion of the court, or a judge thereof, such court or judge may 
grant an order that service upon the party sought to be served 
may be made by personally delivering a copy of the summons 
and of the complaint to the Attorney General or any deputy 
or assistant attorney general of the State of North Carolina. 
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(6) Domestic or Foreign Corporation.—Upon a domestic or foreign corpora- 
tion: 

a. By delivering a copy of the summons and of the complaint to an 
officer, director, or managing agent of the corporation or by 
leaving copies thereof in the office of such officer, director, or 
managing agent with the person who is apparently in charge 
of the office; or 

b. By delivering a copy of the summons and of the complaint to an 
agent authorized by appointment or by law to be served or to 
accept service or |of| process or by serving process upon such 
agent or the party in a manner specified by any statute. 

(7) Partnerships.—Upon a general or limited partnership: 

a. By delivering a copy of the summons and of the complaint to any 
general partner, or to any attorney in fact or agent authorized 
by appointment or by law to be served or to accept service of 
process in its behalf or by leaving copies thereof in the office 
of such general partner, attorney in fact or agent with the per- 
son who is apparently in charge of the office. 

b. If relief is sought against a partner specifically, a copy of the 
summons and of the complaint must be served on such partner 
as provided in this section (j). 

(8) Other Unincorporated Associations and Their Officers —Upon any un- 
incorporated association, organization, or society other than a part- 
nership : 

a. By delivering a copy of the summons and of the complaint to an 
officer, director, managing agent or member of the governing 

_ body of the unincorporated association, organization or society, 
or by leaving copies thereof in the office of such officer, direc- 
tor, managing agent or member of the governing body with the 
person who is apparently in charge of the office; or 

b. By delivering a copy of the summons and of the complaint to an 
agent authorized by appointment or by law to be served or to 
accept service of process or by serving process upon such agent 
or the party in a manner specified by any statute. 

(9) Alternative Method of Service on Party That Cannot Otherwise Be 
Served or Is Not Inhabitant of or Found Within State—Any party 
that cannot after due diligence be served within this State in the man- 
ner heretofore prescribed in this section (j), or that is not an inhabitant 
of or found within this State, or is concealing his person or where- 
abouts to avoid service of process, or is a transient person, or one 
whose residence is unknown, or is a corporation incorporated under the 
laws of any other state or foreign country and has no agent authorized 
by such corporation to be served or to» accept service of process, ser- 
vice upon the defendant may be made in the following manner : 

a. Personal service outside State-——Personal service may be made 
on any party outside this State by anyone authorized by section 
(a) of this rule and in the manner prescribed in this section 
(j) for service on such party within this State. Before judg- 
ment by default may be had on such service, there shall be filed 
with the court an affidavit of service showing the circumstances 
warranting the use of personal service outside this State and 
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proof of such service in accordance with the requirements of 
GS 75H0.Gi)e 

b. Registered mail.—Any party subject to service of process under 
this subsection (9) may be served by mailing a copy of the 
summons and complaint, registered mail, return receipt re- 
quested, addressed to the party to be served. Service shall be 
complete on the day the summons and complaint are delivered 
to the addressee, but the court in which the action is pending 
shall, upon motion of the party served, allow such additional time 
as may be necessary to afford the defendant reasonable oppor- 
tunity to defend the action. Before judgment by default may be 
had on such service, the serving party shall file an affidavit with 
the court showing the circumstances warranting the use of 
service by registered mail and averring (i) that a copy of the 
summons and complaint was deposited in the post office for 
mailing by registered mail, return receipt requested, (11) that 
it was in fact received as evidenced by the attached registry re- 
ceipt or other evidence satisfactory to the court of delivery to 
the addressee and (iii) that the genuine receipt or other evi- 
dence of delivery is attached. This affidavit shall be prima facie 
evidence that service was made on the date disclosed therein in 
accordance with the requirements of this paragraph, and shall 
also constitute the method of proof of service of process when the 
party appears in the action and challenges such service upon him. 

c. Service by publication—A party subject to service of process 
under this subsection (9) may be served by publication when- 
ever the party’s address, whereabouts, dwelling house or usual 
place of abode is unknown and cannot with due diligence be 
ascertained, or there has been a diligent but unsuccessful at- 
tempt to serve the party under either paragraph a or under 
paragraph b or under paragraphs a and b of this subsection (9). 
Service of process by publication shall consist of publishing a 

notice of service of process by publication in a newspaper qual- 
ified for legal advertising in accordance with G.S. 1-597, 1-598, 
and published in the county where the action is pending or, if 
no qualified newspaper is published in such county, then in a 
qualified newspaper published in an adjoining county, or in a 
county in the same judicial district, once a week for three suc- 
cessive weeks. If the party’s post-office address is known or 
can with reasonable diligence be ascertained, there shall be 

mailed to the party at or immediately prior to the first pub- 

lication a copy of the notice of service of process by publication. 

The mailing may be omitted if the post-office address cannot 

be ascertained with reasonable diligence. Upon completion of 

such service there shall be filed with the court an affidavit show- 

ing the publication and mailing in accordance with the require- 

ments of G.S. 1-75.10(2) and the circumstances warranting 
the use of service by publication. 

The notice of service of process by publication shall (1) desig- 

nate the court in which the action has been commenced and the 

title of the action which title may be indicated sufficiently by 

the name of the first plaintiff and the first defendant; (11) be 

directed to the defendant sought to be served; (iii) state either 

that a pleading seeking relief against the person to be served 
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has been filed or has been required to be filed therein not later 
than a date specified in the notice; (iv) state the nature of the 
relief being sought; (v) require the defendant being so served 
to make defense to such pleading, within 40 days after a date 
stated in the notice, exclusive of such date, which date so stated 
shall be the date of the first publication of notice, or the date 
when the complaint is required to be filed, whichever is later, 
and notify the defendant that upon his failure to do so the party 
seeking service of process by publication will apply to the court 
for the relief sought; (vi) be subscribed by the party seeking 
service or his attorney and give the post-office address of such 
party or his attorney: and (vii) be substantially in the following 
form: 

NOTICE OF SERVICE;OF PROCESS BY PUBLICATION 
Sea proOnoNOR TH CAROLINA 

US et eee COUNTY 

[Title of action or special proceeding] To [Person to be served] : 

Take notice that A pleading seeking relief against you (has been filed) (is re- 
Guiredstouberaledenatniate tanta Tae eier erates, eee, , 19....) in the above-entitled 
(action) (special proceeding). The nature of the relief being sought is as follows: 

(State nature.) 

You are required to make defense to such pleading not later than (............ 
19....) and upon your failure to do so the party seeking service against you will 
apply to the court for the relief sought. 

Phispthetstec ca saan day. Of Mis ectt kas sentry LOT a. 
a er weciaare hits aocuqautirare Shea easy (Attorney) (Party) 
Jeet Ont eerie Ae, araeeves Ace (Address ) 

d. Alternative provisions for service in a foreign country.—Where 
service under this subsection (9) is to be effected upon a party 
in a foreign country, in the alternative service of the summons 
and complaint may be made (i) in the manner prescribed by 
the law of the foreign country for service in that country in an 
action in any of its courts of general jurisdiction; or (il) as 
directed by the foreign authority in response to a letter rogatory, 
when service in either case is reasonably calculated to give actual 
notice ; or (111) upon an individual, by delivery to him pe. sonally, 
and upon a corporation or partnership or association, by delivery 
to an officer or a managing or general agent; or (iv) by any 
form of mail, requiring a signed receipt, to be addressed and 
dispatched by the clerk of the court to the party to be served; 
or (v) as directed by order of the court. Service under (iii) or 
(v) may be made by any person authorized by section (a) of 
this rule or who is designated by order of the court or by the 
foreign court. On request, the clerk shall deliver the summons 
to the plaintiff for transmission to the person or the foreign 
court or officer who will make the service. Proof of service may 
be made as prescribed in G.S. 1-75.10, the order of the court 
or paragraph b hereof, in which case there shall be included 
an affidavit or certificate of addressing and mailing by the clerk 
of the court, or by the law of the foreign country. 
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e. Attack on judgment by default—No party served under this sub- 
section (9) may attack any judgment by default entered on such 
service on the ground that service, as required by this section 
(j), should or could have been effected, with or without due 
diligence, under some other subsection of this section (j) or 
under a different paragraph of this subsection (9). 

(j1) Personal jurisdiction by acceptance of service——Any party personally, or 
through the persons provided in Rule 4(j), may accept service of process by nota- 

tion of acceptance of service together with the signature of the party accepting 
service and the date thereof on an original or copy of a summons, and such ac- 
ceptance shall have the same force and effect as would exist had the process been 

served by delivery of copy and summons and complaint to the person signing said 

acceptance. 

197 le C2 902.1C. wl 30,55 622) 

-Editor’s Note.— 
The first 1971 

tion (j1). 
The second 1971 amendment substituted 

“such corporation” for “appointment or by 

law” near the end of the introductory 
language of subsection (9) of section (j). 

As the rest of this rule was not changed 

by the amendments, only sections (j) and 
(j1) are set out. 

For article on the legislative changes to 

the new rules of civil procedure, see 6 

Wake Forest Intra. L. Rev. 267 (1970). For 

note on constitutionality of constructive 

service of process on missing defendants, 

see 48 N.C.L. Rev. 616 (1970). For article 

on modern statutory approaches to service 

of process outside the state, see 49 N.C.L. 

Rev. 235 (1971). 
Purpose of Service, etc.— 
In accord with original. See Farr v. City 

of Rocky Mount, 10 N.C. App. 128, 177 

S.E.2d 763 (1970). 
Service of process by publication is in 

derogation of the common law. Edwards v. 

Edwards, 13 N.C. App. 166, 185 S.E.2d 20 

(1971); Sink v. Easter, 284 N.C. 555, 202 S.E.2d 

138 (1974). 
Thus, statutes authorizing service of 

process by publication are strictly con- 
strued, both as grants of authority and in 
determining whether service has been made 
in conformity with the statute. Edwards v. 
Edwards, 13 N.C. App. 166, 185 S.E.2d 20 
(1971); Sink v. Easter, 284 N.C. 555, 202 S.E.2d 
138 (1974). 

Summons Must Be Directed to Defendants. 

— A summons was held patently defective 
under § 1-105 when it was directed not to the 
nonresident defendants as required by this rule 
but instead to the Commissioner of Motor 
Vehicles, who was summoned and notified to 
appear and answer the complaint. Philpott v. 
Kerns, 285 N.C. 225, 203 S.E.2d 778 (1974). 

amendment added sec- 
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This rule does not require an order of 
publication supported by an_ affidavit. 
Edwards v. Edwards, 13 N.C. App. 166, 
185 S.E.2d 20 (1971). 

But Plaintiff Must File Affidavit Show- 
ing Circumstances Warranting Service by 
Publication. — This rule does not require 
an order of publication supported by an 
affidavit. However, in order to utilize ser- 
vice of process by publication it is neces- 
sary that plaintiff file with the court an 
affidavit showing the circumstances war- 
ranting the use of service by publication. 
Edwards v. Edwards, 13 N.C. App. 166, 
1850-5.H.2d.20 (1971). 

Purported service by publication on re- 
spondent in a proceeding to terminate pa- 
rental rights was invalid where petitioner 

filed no affidavit showing the publication 
and mailing in accordance with § 1- 
75.10(2) and the circumstances warrant- 
ing the use of service by publication, and 
the trial court found merely that it ap- 
peared to be “impractical” to obtain per- 
sonal service and that the sheriff was un- 
able to find respondent at his last known 
address in the county, there being no deter- 
mination that respondent could not after 

due diligence be served or that his where- 
abouts or usual abode and his post office 
address could not be determined with due 
diligence. In re Phillips, 18 N.C. App. 65, 

1962 9;2220.15908 (1973). 
Rule 41(b) and section (e) of this rule 

are not in conflict, and both can be given 
effect. Gower v. Aetna Ins. Co., 13 N.C. 
App. 368, 185 S.E.2d 722 (1972). 

Authority of Judge under Rule 41(b).— 
Rule 41(b) specifically gives to the judge 
the discretionary and limited authority, not 

to resurrect an action which was discon- 

tinued under section (e) of this rule, but 
to give the plaintiff a new opportunity to 
litigate his case on the merits. Gower v. 
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Aetna Ins. Co, 13 N.C. App. 368, 185 
SiH eds nee Clo72.): 

When Amendment of Summons Allowed. — 

Section (i) empowers the court to allow 
amendment of the summons at any time in its 
discretion unless it clearly appears. that 
material prejudice would result to substantial 
rights of the party against whom the process 
issued. Grace v. Johnson, 21 N.C. App. 482, 204 
S.E.2d 723 (1974). 

Extent of Amendment Allowed. — This rule 
does not provide for any greater liberality of 
amendment than did former § 1-163. Grace v. 
Johnson, 21 N.C. App. 482, 204 S.E.2d 723 
(1974). 

Variance Between Original and Duplicate 

Copies of Summons Held Fatal. — Where 
pursuant to section (i) original and duplicate 
copies of a summons directs defendant to 
appear in one county, and the action is actually 
pending in another county, this constitutes a 
fatal variance which may not be connected by 
amendment, and a motion to quash under Rule 
12 should be allowed. Grace v. Johnson, 21 N.C. 
App. 482, 204 S.E.2d 723 (1974). 

Section (j) of this rule is tied closely to 
the new jurisdiction statute, § 1-75.1 et seq., 
and the two are complementary to one 
another. While the jurisdiction statute 
greatly liberalizes the grounds for jurisdic- 
tion, the rules regarding service of process 
are tightened to insure as much as possible 
that the defendant receives actual notice of 
the controversy. Edwards v. Edwards, 13 
N.C. App. 166, 185 S.E.2d 20 (1971). 
Section (j)(6)a, is like federal Rule 4(d)(3) 

in that it provides for service on a foreign 
corporation by delivery of the summons to a 
“managing agent.” Witcher v. Mac Tools, Inc., 
62 F.R.D. 708 (M.D.N.C. 1974). 

Section (j)(6)a has the same scope as federal 
Rule 4(d)(3), as it only covers “managing 
agent,” and not any other agent, either 
expressly or impliedly authorized. Witcher v. 
Mac Tools, Inc., 62 F.R.D. 708 (M.D.N.C. 1974). 

Service Contemplated by Section (j).— 
Section (j) (6) of this rule contemplates 
service on agents either expressly or im- 
pliedly appointed by the corporation as 
agents to receive process. Simms v. Ma- 
son’s Stores, Inc., 18 N.C. App. 188, 196 
S.E.2d 545 (1973); rev’d on other grounds, 285 
N.C. 145, 203 S.E.2d 769 (1974). 

When service of prucess is made upon a 
corporation, the summons must be served upon 
a person who is either an officer, director, or 
managing agent of the corporation, or one 
managing his office at the time, an agent 
expressly or impliedly appointed by the 
corporation to receive process, an agent 

specified by statute to receive service, an 

agent implied in law, or an agent by estoppel. 
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Simms v. Mason’s Stores, Inc., 285 N.C. 145, 203 

-S.E.2d 769 (1974). 
Under this rule, service may be had on a 

corporation by leaving a copy of the summons 
and complaint in the office of the president of 
the corporation with the person who is 
apparently in charge of the office. Carolina 
Paper Co. v. Bouchelle, 285 N.C. 56, 203 S.E.2d 
1 (1974). 

Service on Security Officer of Corporation- 

Owned Store. — Where deputy sheriff de- 
livered a summons and complaint in an as- 
sault action to a security officer who was 
standing near a cash register in defendant’s 
place of business, whom the deputy had seen as 
a court witness for defendant, and on whom the 
deputy had served subpoenas on_ prior 
occasions, the attempted service of process 
upon defendant was void and the trial court did 
not obtain jurisdiction over the person of the 
defendant thereby, since the security officer 
was not an officer, director or managing agent 
of defendant’s store, nor was he a person 
apparently in charge in the manager’s office, an 
agent authorized to accept service by 
appointment or an agent authorized to accept 
service by law under section (j)(6) of this rule. 
Simms v. Mason’s Stores, Inc., 18 N.C. App. 

188, 196 S.E.2d 545 (1973), rev’d on other 
grounds, 285 N.C. 145, 203 S.E.2d 769 (1974). 

The phrase “an agent authorized... . by 
law to be served” includes within its scope 
State statutes vesting authority in certain 
persons to receive process, agencies im-’ 
plied in law, and agencies by estoppel. 
Simms yv. Mason’s Stores, Inc., 18 N.C. 
App. 188, 196 S.E.2d 545 (1973). 
A general or managing agent must be 

invested with powers of discretion and must 

exercise judgment in his duties, rather than 
being under direct superior control as to the 
extent of his duty and the manner in which he 
executes it. Witcher v. Mac Tools, Inc., 62 
F.R.D. 708 (M.D.N.C. 1974). 
And Reflect Degree of Continuity. — It is 

reasonable to expect that a managing agent will 
have broad executive responsibilities and that 
his relationship will reflect a degree of 
continuity. Authority to act as agent 
sporadically or in a_ single transaction 
ordinarily does not satisfy this provision of the 
rule. Witcher v. Mac Tools, Inc., 62 F.R.D. 708 
(M.D.N.C. 1974). 
The role played by a local distributor in 

assigning territory and_ assisting the 
distributors within his overall territory, from 
whose sales he receives a commission as an 
independent contractor, does not make him a 
“managing agent” within the meaning of this 
rule. Witcher v. Mac Tools, Inc., 62 F.R.D. 708 
(M.D.N.C. 1974). 

One change has been made by this rule in 
regard to the requirements of a mailing. 

128 



§ 1A-1, Rule 4 

Under the prior law the clerk of court, 
rather than the plaintiff, was the person 
required to mail a copy of the notice of 
service of process by publication to the 
defendant. Sink v. Easter, 284 N.C. 555, 202 

S.E.2d 138 (1974). 
When Mailing Notice of Service May Be 

Omitted. — The mailing of the notice of service 
of process by publication to defendant’s address 
may be omitted only if the post-office address 
cannot be ascertained in the exercise of 
reasonable diligence. Sink v. Easter, 284 N.C. 
555, 202 S.E.2d 138 (1974). 

Appeal from Court’s Determination of 
Jurisdiction. — When a defendant chal- 
lenges the authority of a court on the 
ground it has not acquired personal juris- 
diction, the court’s determination of its 
own jurisdiction may be questioned only 

by appeal and not collaterally. Gower v. 

Pein gitise 0 et a.C. 189 S.E.2d 
165 (1972). 

A judgment by a court determining its 
statutory authority to dismiss an action in 
such a way as not to bar further litigation 
on the merits therein may be questioned 
only by appeal and not collaterally. Gower 
rer etnias: Cos, 281 N, CN577,61895 Sayed 
165001972). 

Service of Process upon Defendant in 
Divorce Action by Leaving Copies with De- 
fendant’s Mother at the Defendant’s Ad- 
dress Is Sufficient Service and Is Sufficient 
for Nonjury Trial. — See opinion of At- 

torney General to Honorable John S. 
Gardner, District Court Judge, Sixteenth 
Judicial District, 41 N.C.A.G. 473 (1971). 

Provisions of Rule 4(j)(9)b for Service 
of Process by Registered Mail Not “Per- 
sonal Service” for Purposes of Waiving 
Jury Trial in Divorce Actions.—See opinion 
of Attorney General to Honorable Tom H. 
Matthews, District Court Judge, Seventh 

Judicial District, 40 N.C.A.G. 385 (1970). 

Ae de) BM Ch 

Production of Actual Registry Return 

Receipt Not Necessary. —  Subsec- 

tion (j9) clearly implies that one 
can be held to answer without produc- 
tion of the actual registry return re- 

ceipt. Sparrow v. Goodman, 376 F. Supp. 
1268 (W.D.N.C. 1974). 

Defendant Held Entitled to Notice of 
Plaintiff’s Claim.—Where the surplus from 
foreclosure on property owned by plain- 
tiff and defendant by the entireties was 

within the legal custody of the court and 
the respective rights of the parties de- 
pended in large measure upon whether the 
fund was to be considered as real prop- 
erty and subject to the law applicable to 
an estate by the entirety or as personal 
property, defendant was entitled to specific 
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notice ot plaintiff's claim with respect to 
the fund before determination of that issue. 
Koob v. Koob, 283 N.C. 129, 195 S.E.2d 
Hehe OMED 

The fact that an action for “alimony 
without divorce” had been instituted did 
not constitute notice that plaintiff was 
seeking a determination of the respective 
rights of plaintiff and defendant in a sur- 
plus that might result in the event of a 
foreclosure of a deed of trust by the 
trustee. Koob v. Koob, 283 N.C. 129, 195 
Sob, 2dva5e (1973), 

Service of Process Held Invalid. — Ser- 
vice of process on the male defendant was 

invalid where summons and complaint 
were handed to his mother, the feme de- 
fendant, with whom he resided in Union 
County, after she voluntarily accompanied 

a deputy sheriff from her residence to 
Mecklenburg County where she was served 
with process herself. Williams v. Hartis, 
TSN GauA pes 0 195 Oo .bied, 806 1973): 

Where plaintiff could have and therefore 
should have effected personal service of process 
by leaving copies of the summons and court 
order at defendant’s residence with a person of 

suitable age and discretion living there, but 
chose to institute service of process. by 
publication, Gefendant was not subject to 
service of process by _ publication under 

subsection (j)(9)e of this rule. Therefore, the 

attempted service of process by means of 
publication was void. Sink v. Easter, 284 N.C. 

595, 202 S.E.2d 138 (1974). 

Personal Service by Summons Upheld. 
—Where a third-party defendant, resident 

of California, allegedly committed a tort . 
while working in North Carolina, personal 
service by summons delivered to him by 
a U.S. marshall in California according to 
§§ 1-75.3, 1-75.4 and section (j)(1)a and 
(j)(9)a of this rule satisfied the tradi- 
tional notions of fair play and substantial 
justice required by the due process clause 
of the Fourteenth Amendment. Bowdach 
vy. Frontierland, Inc., 347 F. Supp. 233 

a WV NC 972 J. 
Substituted Service of Process Held 

Proper. — Where the trial court has 
jurisdiction over the nonresident defendant by 
reason of a contract to convey land situated in 
North Carolina, substituted service of process 
by registered mail, return receipt requested, 
was a proper means of acquiring personal 
jurisdiction over defendant, and_ the 
requirements of due process and notice were 
afforded him. Chadbourn, Inc. v. Katz, 21 N.C. 

App. 284, 204 S.E.2d 201 (1974). 
Applied in Bowdach v. Frontierland, 

Inc., 347 F. Supp. 237 (W.D.N.C. 1972). 
Quoted in Hill v. Hill, 11 N.C. App. 1, 

180 S.E.2d 424 (1971). 
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Cited in Crabtree v. Coats & Burchard 
Gout NIG Apps f624 tlie a solt.2d5 408 
(1970); Atkinson v. Tarheel Homes & 
Realty Co., 14 N.C. App. 638, 188 S.E.2d 

703 (1972); Finley v. Finley, 15 N.C. App. 
681, 190 S.E.2d 660 (1972); Golding v. Taylor, 19 
N.C. App. 245, 198 S.E.2d 478 (1973). 

Rule 5. Service and filing of pleadings and other papers. 

(b) Service—how made.—A pleading setting forth a counterclaim or crossclaim 
shall be filed with the court and a copy thereof shall be served on the party against 
whom it is asserted or on his attorney of record. With respect to all pleadings sub- 
sequent to the original complaint and other papers required or permitted to be 
served, service with due return may be made in the manner provided for service 
and return of process in Rule 4 and may be made upon either the party or, unless 
service upon the party himself is ordered by the court, upon his attorney of record. 
With respect to such other pleadings and papers, service upon the attorney or upon 
a party may also be made by delivering a copy to him or by mailing it to him at 
his last known address or, if no address is known, by filing it with the clerk of 
court. Delivery of a copy within this rule means handing it to the attorney or to 
the party; or leaving it at the attorney’s office with a partner or employee. Service 
by mail shall be complete upon deposit of the pleading or paper enclosed in a post- 
paid, properly addressed wrapper in a post office or official depository under the 
exclusive care and custody of the United States Postal Service. 

(19718 CGS Car oO isi 2 052) 

Editor’s Note. — The first 1971 amend- 
ment, effective Jan. 1, 1972, deleted “in the 
manner provided for service of process in 
Rule 4” at the end of the first sentence of 
section (b), deleted the former second sen- 
tence of section (b), which read ‘Written 
return shall be made by the officer making 
or attempting to make service thereof, but 
failure to make return shall not invalidate 
the service,” and deleted ‘other’ preced- 
ing ‘pleadings’ near the beginning of the 
present second sentence of section (b). 
- The second 1971 amendment substituted 
“Postal Service” for ‘Post Office Depart- 
ment” in the fifth sentence of section (b). 

As the rest of this rule was not changed 

by the amendments only section (b) is set 
out. 

Defendant’s written motion to set aside 

Rule 6. Time. 

Editor’s Note.— 
For article on modern statutory ap- 

proaches to service of process outside the 
state, see 49 N.C.L. Rev. 235 (1971). 

This rule gives the court discretionary 
authority to enlarge the time required for 
something to be done by the rules or a 
notice given under the rules or order of 
court. Cheshire v. Bensen Aircraft Corp., 
17 N.C. App. 74, 193 S.E.2d 362 (1972). 

But Discretion Is Not Unrestrained. — 
Section (b) gives the trial court wide 

discretionary authority to enlarge the time 
within which an act may be done; however, the 
discretion to be exercised is a_ judicial 
discretion, not an unrestrained one. Nationwide 
Mut. Ins. Co. v. Chantos, 21 N.C. App. 129, 203 
S.E.2d 421 (1974). 

a default judgment is not one which might 
be heard ex parte. Doxol Gas of Angier, 
ince we Barefoot, f100N- Ca App. 703.8179 
S.E.2d 890 (1971). 

Effect of Failure to Serve Copy of Answer. 

— The requirement in section (b) that a 

counterclaim or cross claim be filed with the 
court and a copy sent to the opposing party does 
not make a new or separate litigation out of a 
counterclaim or cross claim which arises out of 
the same transaction or occurrence that is the 
subject matter of the opposing party’s claim. 
Therefore, whatever other consequences may 
flow from failure to serve a copy of the answer, 
such failure does not result in causing the 
statute of limitations to run against the claim 
until such service is accomplished. In re 
Foreclosure of Deed of Trust, 20 N.C. App. 610, 
202 S.E.2d 318 (1974). 

When Discretion Can Be Exercised. — 
The discretion given the court to enlarge 
time can be exercised upon request prior 
to expiration of the time or upon motion 
after expiration of the time where the fail- 
ure to act within the time prescribed was 
the result of excusable neglect. Cheshire 
v. Bensen Aircraft Corp., 17 N.C. App. 74, 
193 S.E.2d 362 (1972); Johnson v. Hooks, 21 N.C. 

App. 585, 205 S.E.2d 796 (1974). 

Section (b) Not Intended to Be Applied 
to Amend Judgment Entered.—All of the 
rules cited in section (b) have to do with 
the time within which a motion can be 
made for action which would affect a judg- 
ment entered or findings of fact in a judg- 
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ment entered. It was not intended to be 
applied for the purpose of amending a 
judgment entered. Cheshire v. Bensen Air- 
Erait Corp., 17° NiC.vApp: (74; 193 S, Bed 
362 (1972). 

Section (b) was not intended to have 
the effect of giving the court the discre- 
tion to amend a final order entered under 
the mandatory directive of a statute. 
Cheshire v. Bensen Aircraft Corp., 17 N.C. 
App. 74, 193 S.E.2d 362 (1972). 

Enlarging Time for Filing Answer.— 
Where the trial judge concluded that de- 

fendant’s failure to answer was a result 
of “excusable neglect,” set aside entry of 
default and ordered that defendant’s an- 
swer be filed and remain of record, it was 
not necessary that defendant file a section 
(b) motion for enlargement of time to file 
answer, though that would have been the 

better practice. Hubbard v. Lumley, 17 
N.C. App: 649, 195 S)E.2d 330 (1973): 
Showing of Excusable Neglect Necessary 

Where Request Untimely. — If the request 
under this rule for enlargement of time in 
which to do an act is made after the expiration 
of the period of time within which the act 
should have been done, there must be a showing 
of excusable neglect. Nationwide Mut. Ins. Co. 
v. Chantos, 21 N.C. App. 129, 203 S.E.2d 421 
(1974). 

Motion Did Not Waive Right to Make Rule 

12(b) Defenses. — Defendant’s motion for an 
extension of time in no way waived his right to 
make any of the Rule 12(b) defenses allowed by 
motion. Moseley v. Branch Banking & Trust 
Co., 19 N.C. App. 137, 198 S.E.2d 36 (1973). 
Waiver Under Rule 12(h) Not Applicable to 

Motion for Enlargement of Time. — While 

Rule 12(h) does provide for waiver of the 
defense of improper venue when not joined in a 
motion made under that rule, this waiver is not 
applicable to a motion for enlargement of time 
made under this rule. Moseley v. Branch 
Banking & Trust Co., 19 N.C. App. 187, 198 
S.E.2d 36 (1973). 

Section (d) Applies to Affidavits 
Supporting Summary Judgment. — The 

provision of section (d) which requires that 
supporting affidavits be served with a motion 
applies to affidavits in support of a Rule 56 
motion for summary judgment. Nationwide 
Mut. Ins. Co. v. Chantos, 21 N.C. App. 129, 203 
S.E.2d 421 (1974). 

Section (d) Does Not Apply to Affi- 
davits Supporting Summary Judgment.— 
Section (d) of this rule provides that when 

a motion is supported by affidavit, the affi- 
davit shall be served with the motion. 
However, in view of the express provisions 
of Rule 56, section (d) of this rule does 
not apply to affidavits presented in support 

of summary judgment. Millsaps v. Wilkes 
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Contracting Co., 14 N.C. App. 321, 188 

S.E.2d 663 (1972). 

Millsaps v. Wilkes Contracting Co. 

Distinguished. — See Nationwide Mut. Ins. 

Co. v. Chantos, 21 N.C. App. 129, 203 S.E.2d 421 

(1974). 

Effect of Section (e).—Section (e), in 
effect, extends the minimum 10 day notice 
period to 13 days when the notice is by 

mail. This rule serves to alleviate the dis- 
parity between constructive and actual 
notice when the mailing of nottce begins 
a designated period of time for the per- 
formance of some right. Planters Nat’l 
Bank & Trust Co. v. Rush, 17 N.C. App. 
564, 195 S.E.2d 96 (1973). 

A party entitled to notice of a motion 
may waive such notice. Brandon  v. 
Brandon, 10 N.C. App. 457, 179 S.E.2d 177 
(1971). 
And ordinarily does this by attending the 

hearing of the motion and participating in 
it. Brandon v. Brandon, 10 N.C. App. 457, 
OSG eect wal ten) 

Parent Ordinarily Entitled to Five Days’ 
Notice of Custody Hearing.—Ordinarily a 
parent is entitled to at least five days’ no- 
tice (an intervening Saturday or Sunday 
excluded) of a hearing involving the cus- 
tody of a child. Brandon v. Brandon, 10 

N CyAppatoiaiig-o.eds17t (1971): 

But this is not an absolute right, and is 
subject to the rule relating to waiver of no- 
tice and to the rule that a new trial will not 
be granted for mere technical error which 

could not have affected the result, but only 
for error which is prejudicial, amounting 
to the denial of a substantial right. Brandon 
v. Brandon, 10 N.C. App. 457, 179 S.E.2d 
177(1971): 

Notice for Hearing on Issue of Incompe- 
tency. — Five days’ notice would be ap- 
propriate for hearing on the issue of incom- 
petency when appointment of a guardian ad 
litem is proposed, unless the court, for 
good cause, should prescribe a_ shorter 
period. Rutledge v. Rutledge, 10 N.C. App. 
Aor los ed 1.050 ( 19711): 

Applied in Spartan Leasing, Inc. v. 
Brown, 14 N.C. App. 383, 188 S.E.2d 574 
(1972); Atkinson v. Tarheel Homes & 
Realty Co., 14 N.C. App. 638, 188 S.E.2d 
703 (1972); Crotts v. Camel Pawn Shop, 
INCL Oe eA DD. a0e1 L982. sos be 
(1972); Sims v. Oakwood Trailer Sales Corp., 18 
N.C. App. 726, 198 S.E.2d 73 (1973); Spartan 
Leasing, Inc. v. Brown, 19 N.C. App. 295, 198 
S.E.2d 583 (1973). 

Cited in R «pert v. Rupert, 15 N.C. App. 
730, 190 S.E.2d 693 (1972). 
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ARTICLE 3. 

Pleadings and Motions. 

Rule 7. Pleadings allowed; form of motions. 

(a) Pleadings.—There shall be a complaint and an answer; a reply to a coun- 
terclaim denominated as such; an answer to a crossclaim, if the answer contains 
a crossclaim; a third-party complaint if a person who was not an original party 
is summoned under the provisions of Rule 14; and a third-party answer, if a third- 
party complaint is served. If the answer alleges contributory negligence, a party 
may serve a reply alleging last clear chance. No other pleading shall be allowed 
except that the court may order a reply to an answer or a third-party answer. 

(1971, c. 1156, s. 1.) 
Editor’s Note.— 
The 1971 amendment added the second 

sentence in section (a). 

As the rest of this rule was not changed 

by the amendment, only section (a) is set 
out. 

The right to amend the pleadings of a 
cause and allow answers or other pleadings 
to be filed at any time is an inherent power 
of the district and superior courts, which 
they may exercise at their discretion, un- 

less prohibited by some statutory enact- 
ment or unless vested rights are interfered 

with. Johnson v. Johnson, 14 N.C. App. 40, 
liaise ate Oil ore). 

“Pleas” Abolished.—Under section (c) 
of this rule, “pleas” are specifically abol- 
ished. Lehrer v. Edgecombe Mfg. Co., 13 
A GaN ok 2 Pad ibe ld omexea i ni eya® 

Concept of “Defective Statement of a 
Good Cause of Action” Abolished.—When 
section (c) of this rule abolished demurrers 

and decreed that pleas “for insufficiency 
shall not be used,” it also abolished the con- 

cept of ‘a defective statement of a good 
cause of action.” Cassels v. Ford Motor 
Corel. 0VN Gm AOp. ol ol 7 seoct, cde) 2eulo7O 
Porrestermy.. Garretts cs0miN.G Fil7eris4 
S.E.2d 858 (1971). 

Section (c) of this rule abolished de- 
murrers, and with them the concept of a 

defective statement of a good cause of ac- 

tion. Dale v. Lattimore, 12 N.C. App. 348, 

183 S.E.2d 417 (1971). 
Thus, Motion to Dismiss May Be Inter- 

posed to Defective Claim. — Generally 
speaking, the motion to dismiss under Rule 
12(b)(6) may be successfully interposed 
to a complaint which states a defective 
claim or cause of action. Sutton v. Duke, 
BTN 04. 17 6h. cde 10t. (1970). Bor 
rester v. Garrett, 280 N.C. 117, 184 S.E.2d 
858 (1971). 

But Not to Defective Statement of Good 
Claim.—The motion to dismiss under Rule 
12(b)(6) may not be successfully inter- 

posed to a complaint which was formerly 
labeled a “defective statement of a good 
cause of action.” For such complaint, other 
provisions of Rule 12, the rules governing 

discovery, and the motion for summary 
judgment provide procedures adequate to 
supply information not furnished by the 

complaint. Sutton v. Duke, 277 N.C. 94, 176 
S.E.2d 161 (1970): Forrester v. Garrett, 

Pee ald 184951 2d' 858 (1971), 

Sufficiency of Complaint to Withstand 
Motion to Dismiss.—A complaint is suff- 
cient to withstand a motion to dismiss 
where no insurmountable bar to recovery 

on the claim alleged appears on the face of 

the complaint, and where allegations con- 
tained therein are sufficient to give the 
defendant sufficient notice of the nature 
and basis of the plaintiff's claim to enable 
him to answer and prepare for trial. Cassels 
v. Ford Motor Co., 10 N.C. App. 51, 178 
S.E.2d 12 (1970). 

A motion for involuntary dismissal may 
not be properly made pursuant to this 
rule because this rule merely defines the 
form of motions made to the court. Smith 
Manimithes L7aNeG auA pp24 1691940528 Sdesee 
(1973). 

When Motion Need Not Be Made in 
Writing. — A motion does not have to be made 
in writing if made during the session at which 

the cause is calendared for trial. Sims v. 
Oakwood Trailer Sales Corp., 18 N.C. App. 726, 
198 S.E.2d 73 (1978). 

Oral announcement and presentation of the 
motion during the session at which the cause 
was calendared for trial was sufficient properly 
to bring the matter before the court. Sims v. 
Oakwood Trailer Sales Corp., 18 N.C. App. 726, 
198 S.E.2d 73 (1973). 

Court May Consider Affidavits in Hear- 
ing for Injunction.—Both before and after 
the adoption of the new rules, it was and 
is proper for the court to consider evi- 

dence by affidavits in show cause hearings 
for injunctions, and § 1-485(1) does not 
prohibit this. State ex rel. Morgan v. Dare 
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to Be Great, Inc., 15 N.C.. App. 275, 189 
S.E.2d 802 (1972). 
When proceeding under § 1-485(1) for a 

preliminary injunction, the court is not 
limited to what appears in the complaint. 
The courts have historically heard motions 
for preliminary injunction on affidavits. 
State ex rel. Morgan v. Dare to Be Great, 
Inc., 15 N.C. App. 275, 189 S.E.2d 802 
(1972). 

Under this rule, an application for de- 
fault judgment is considered a motion in 
a civil action. Miller v. Belk, 18 N.C. App. 
70, 196 S.E.2d 44 (1973). 
Applied in Mangum v. Surles, 12 N.C. 

App. 547, 183 S.E.2d 839 (1971); Whitaker 

Rule 8. General rules of pleadings. 
Editor’s Note.— 
For note on specificity in pleading under 

North Carolina Rule 8(a)(1). see 48 N.C.L. 
Rev. 636 (1970). 

This rule replaces former § 1-122, which 

provided that the complaint must contain a 
plain and concise statement of the facts 
constituting a cause of action. Sutton v. 
Duke, 277 N.C. 94, 176 S.E.2d 161 (1970). 
Concept of “Notice Pleading” Adopted.— 

By repealing § 1-122, which required a com- 
plaint to state “the facts constituting a 
cause of action,” and substituting in lieu 
thereof the requirement that a “claim for 
relief’’ shall be stated with sufficient partic- 
ularity to give notice of the events intended 
to be proved showing that the pleader is 
entitled to relief, the legislature intended 
to relax somewhat the strict requirements 
of detailed fact pleading and to adopt the 
concept of “notice pleading.” Sutton v. 
Duke, 277°N;C294.°176'S:E:2d 161 (1970): 

By repealing the section which required 
a complaint to state “the facts constituting 
a cause of action,” and substituting in lieu 
thereof the requirement that a “claim for 
relief” shall be stated with sufficient partic- 

ularity to give notice of the events intended 
to be proved showing that the pleader is 
entitled to relief, the legislature obviously 
intended to change prior law. Its choice of 
“new semantics” was neither accidental or 
casual. Considering the inspiration, origin, 
and legislative history of the Rules of Civil 
Procedure, and the absence of the word 

“facts” and the phrase “facts constituting a 
cause of action,” the legislature intended to 
relax somewhat the strict requirements of 
detailed fact pleading and to adopt the con- 
cept of “notice pleading.” Redevelopment 
Comm'n v. Grimes, 277 N.C. 634, 178 

S.E.2d 345 (1971). 

Detailed Fact Pleading No Longer Re- 
quired. — Under the “notice theory” of 
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v. Whitaker, 16 N.C. App. 432, 192 S.E.2d 
80 (1972). 

Quoted in Doxol Gas of Angier, Inc. v. 
Barefoot, 10 N.C. App. 703, 179 S.E.2d 890 
(1971). 

Stated in Walton v. Meir, 14 N.C. App. 
183, 188 S.E-2d 56 (1972). 

Cited in North Carolina Monroe Constr. 
Co. v. Guilford County Bd. of Educ., 278: 
N.C. 633. 180 S.E.2d 818 (1971): Spartan 
Leasing, Inc. v. Brown, 14 N.C. App. 383, 
188 S.E.2d 574 (1972); Bill v. Hughes, 21 N.C. 
App. 152, 203 S.E.2d 395 (1974); Thacker v. 
Harris, 22 N.C. App. 103, 205 S.E.2d 744 (1974). 

pleading contemplated by section (a)(1), 

detailed fact pleading is no longer required. 
Sutton v. Duke, 277 N.C. 94, 176 S.E.2d 161 
(1970); Cassels v. Ford Motor Co., 10 N.C. 
AppmalpelsSao:b-2de12: (1970), 

Simplified “notice pleading” is made 
possible by the liberal opportunity for 
discovery and the other pretrial procedures 
established by the rules to disclose more 
precisely the basis of both claim and de- 
fense and to define more narrowly the dis- 

puted facts and issues. Brewer v. Harris, 
279 ON. Ci2288182 5S: .2d 345) (1971): 

Sufficiency of Pleading under Notice 
Theory. — A pleading complies with this 
rule if it gives sufficient notice of the events 
or transactions which produced the claim 
to enable the adverse party to understand 

the nature of it and the basis for it, to file 
a responsive pleading, and—by using the 
rules provided for obtaining pre-trial dis- 
coveryv—to get any additional information 

he may need to prepare for trial. Sutton v. 
Dukes2imen. Ce 9491.6 5). 20016 O19 60) 
Cassels, ~. Pord Motors Co.) 1OeNtG App: 
51, 178 S.E.2d 12 (1970); Lewis v. Gastonia 
AiG OervieeloC Mow oN. EADPa tole ce 
S.E.2d 6 (1972); Patterson v. Weather- 
spoon;: 17) N.C. App, 9236) 1930 5: Ei2di585 
(1972); Roberts y. Whitley, 17 N.C. App. 
Sade Ont mee ede oe lots). 

Under the “notice theory of pleading” a 
statement of claim is adequate if it gives 
sufficient notice of the claim asserted, to 

enable the adverse party to answer and pre- 

pare for trial, to allow for the application of 
the doctrine of res judicata, and to show 

the type of case brought. Redevelopment 
Comm'n ov; Grimes 2277 NIG 6342178 

S.E.2d 345 (1971); Roberts v. William N. 

& Kate B. Reynolds Mem. Park, 281 N.C. 
48 187 S.E.2d 721 (1972); Lewis v. Gas- 
tonia Air Serv., Inc., 16 N.C. App. 317, 192 
S.E.2d 6 (1972); Patterson v. Weather- 
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spoon,.17. N.C) App. 236; .193° o.b 2d 585 
(1972); Randolph v. Schuyler, 18 N.C. App. 393, 
197 S.E.2d 3 (1973). 

The allegations of the verified complaint 
were sufficiently particular as required by 
this rule to give the defendant notice of the 
transactions and occurrences intended to be 
proved and the type of relief demanded. 

North Am. Acceptance Corp. v. Samuels, 
11 NIGAA pph504, 18i1cor Bh. 2de7e4nta 981). 

All this rule requires is a “short and 
plain statement of the claim” that will 
give the defendant fair notice of what the 
plaintiff's claim is and the grounds upon 
which it rests. Brewer v. Harris, 279 N.C. 
288, 182 S.E.2d 345 (1971). 

The true test for this rule is whether the 
pleading gives fair notice and states the 
elements of the claim plainly and succinctly. 
Manning v. Manning, 20 N.C. App. 149, 201 
S.E.2d 46 (1973). 

Claim for relief and basis for defense 
must still satisfy requirements of substan- 
tive law which give rise to the pleadings, 

and no amount of liberalization should se- 
duce the pleader into failing to state enough 

to give the substantive elements of his 
claim or of his defense. Sutton v. Duke, 277 
NMG) 9451765. 2091614 (1970,. 

While this rule does not require detailed fact 
pleading, nevertheless, it does require a certain 
degree of specificity. It is not enough to indicate 
merely that the plaintiff has a grievance, but 
sufficient detail must be given so that the 
defendant and the court can obtain a fair idea 
of what the plaintiff is complaining, and can 
see that there is some basis for recovery. 
Manning v. Manning, 20 N.C. App. 149, 201 

S.E.2d 46 (1973). 

Mere vagueness or lack of detail is not 
ground for a motion to dismiss. Such a 
deficiency should be attacked by a motion 

for a more definite statement. Redevelop- 
ment Comm'n v. Grimes, 277 N.C. 634, 178 
S.i.2d) 345 (1971). 

Notice Theory Does Not Necessarily Re- 
quire Full-Blown Trial. — The notice 
theory of pleading does not necessarily 

mean that there must be a full-blown trial. 
Utilizing the facility of pre-trial discovery, 
the real facts can be ascertained and by 

motion for summary judgment (or other 

suitable device) the trial court can deter- 
mine whether as a matter of law there is 
any right of recovery on those facts. Sut- 
ton v. Duke, 277 N.C. App. 94, 176 S.E.2d 
161 (1970). 

Methods for Obtaining Facts More 

Specifically. — If for purposes of preparing a 
defense a defendant wishes to know more 
specifically than the complaint alleges exactly 
what facts plaintiffs intended to rely upon, 
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tools, such as discovery proceedings under Rule 
26 or perhaps a motion for more definite 
statement under Rule 12(e), are at her disposal. 
Nolan v. Boulware, 21 N.C. App. 347, 204 
S.E.2d 701 (1974). 

Specificity Requirements of Section 
(a) (1) and Corresponding Federal and New 
York Rules Compared.—The difference in 
the degree of specificity required by this 
rule, the New York Civil Practice Law and 
Rules, and the federal rules cannot be 
formularized. It is best realized by a com- 
parison of the various forms of complaint 
illustrating the respective rules. Sutton v. 
Duke, 277 N.C. 94, 176 S.E.2d 161 (1970). 

The portion of section (a)(1) _ not 
included in federal Rule 8(a)(2) was prob- 
ably taken from New York Civil Practice 
Law and Rules’ §& 3013; Section 3013 says 

Statements in a pleading shall be = suff- 
ciently particular to give the court and 
parties notice of the transactions, occur- 

rences, or series of transactions or occur- 

rences intended to be proved and ‘the 

material elements of each cause of action or 

defense.’ The preceding words in quotes 
were omitted from section (a)(1) of this 
rule and constitute the difference between 
it and the New York section. Sutton v. 
Duke sian G19 401 (Goons .2d 161501970): 

The only appreciable difference between 
this rule and New York Civil Practice Law 
and Rules § 3013 is the latter’s additional 
requirement that the statement of claim 
shall also give notice of “the material ele- 
ments of each cause of action or defense.” 
No doubt the draftsmen omitted the “ma- 
terial elements” requirement from this rule 
in an effort to discourage a judicial con- 
struction which would retain the former 
rule that the cause of action consists of 
facts alleged. Sutton v. Duke, 277 N.C. 94, 
biGitee dal GIO TOA, 

Section (a)(1) Requires More Specific- 
ity than Corresponding Federal Rule. — 
Under the directive of section (a)(1) a 
complaint need not be as specific as under 
former practice, but it must be to some 

degree more specific than the federal com- 
plaint. The added degree of specificity is 
not readily determinable from the language 
of the rule itself. Sutton v. Duke, 277 N.C. 
94, 176 S.E.2d 161 (1970). 

Section (a) (1) differs from corresponding 
federal Rule 8(a)(2) in that the latter re- 
quires only “a short and plain statement of 

the claim showing that the pleader is enti- 
tled to relief.” Sutton v. Duke, 277 N.C. 94, 
176 S.E.2d 161 (1970). 
The additional requirements in section 

(a)(1) manifest the legislative intent to re- 
quire a more specific statement, or notice 
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in more detail, than federal Rule 8(a)(2) 

requires. Sutton v. Duke, 277 N.C. 94, 176 
S.E.2d 161 (1970). 

Value of Precedent under New York and 
Federal Rules. — The variant language in 
the North Carolina, New York, and federal 
rules prevents the assumption that the 
legislature adopted section (a)(1) with the 
judicial construction which had been 

placed upon either the New York or the 

federal counterpart. All changes in words 

and phrasing in a statute adopted from an- 
other state or country will be presumed 
deliberately made with the purpose to lim- 

it, qualify, or enlarge the adopted rule. 
Mus sino: towsay however; thatthe © siz- 
able body of case law’ which the federal 
rules and the New York rules have pro- 

duced should be ignored. Sutton v. Duke, 
Pree Ii elo vor. 2d 1161 C1970): 
- While the Rules of Civil Procedure were 
primarily patterned after the federal rules, 
nevertheless, section (a) was also based in part 
on § 3013 of the New York Civil Practice Law 

and Rules, and New York case law is relevant 
in interpreting this rule. Manning v. Manning, 
20 N.C. App. 149, 201 S.E.2d 46 (1978). 

Rules Do Not Prevent Detailed Plead- 
ing.—There is nothing in the rules to pre- 
vent detailed pleading if the pleader deems 
it desirable. He may plead enough facts to 
prevent the invocation of discovery devices 
or the use of motions for more definite 
statement. Such a complaint could clearly 
identify the issues since Rule 10(b) requires 

the ‘claim or claims to be averred “in 
numbered paragraphs. In other words, 
there is nothing to prevent skillful and 
candid pleaders from meeting head-on in 

the pleadings. Sutton v. Duke, 277 N.C. 94, 
ii bes Hed-161.. (1970); 
Phrases “Cause of Action” and “Claim 

for Relief” Not Substantially Different. — 
Neither the North Carolina nor the federal 
rules incorporate the phrase “cause of ac- 
tion.” However, in the manner of their use, 
there is no substantial difference in the 
meaning of “cause of action” and “claim 
for relief.” Sutton v. Duke, 277 N.C. 94, 176 

S.E.2d 161 (1970). 
Pleading Technicalities Identified with 

“Cause of Action” Rejected. — The use of 
the ‘claim for relief” phrase in the federal 

rules was not a rejection of “cause of ac- 
tion” as such, but rather a rejection of 
pleading technicalities identified with “cause 

of action” (technicalities such as ‘‘evidence”’ 
or “ultimate facts,” “conclusions” or “facts 

sufficient to constitute a cause of action’). 

Sutton v. Duke, 277 N.C. 94, 176 S.E.2d 161 
(1970). 
One of the objectives sought to be at- 

tained by enactment of section (a)(1) of 

1974 CUMULATIVE SUPPLEMENT § LA-1, Rule 8 

this rule was to eliminate the sometimes 
troublesome and often sterile discussion as 
to whether a particular allegation states an 
“ultimate” fact or an “evidentiary” fact or 
conclusion of law. Hoover v. Hoover, 9 

N.C App. 3105176 9,6.20 105 (1970); 
A petition to condemn land for urban 

renewal is sufficient under the Rules of 
Civil Procedure to state a claim for relief, 
where it gives notice of the nature and basis 

of the petitioners’ claim and the type of. 
case brought, and alleges generally the oc- 
currence or performance of the conditions 
precedent required by Chapter 160, Article, 
37 (now Chapter 160A, Article 22) and Chapter 
40, Article 2. Redevelopment Comm'n v. 
Grimes, 277 N.C. 634, 178 S.E.2d 345 (1971). 

An allegation must be liberally con- 
strued. Gore v. George J. Ball, Inc., 279 
N.C. 192, 182 S.E.2d 389 (1971). 
Extent of Liberal Construction Rule.— 
In giving a liberal construction the 

courts should not engage in _ judicial 
amending or rewriting of pleadings. FCX, 
lnerav i baileys 14.5N.C. App..149) 718% 

mr eedass 1e( 19%2). 

Language in Section (a) and That in 
Section (c) Are Largely Identical. — The 
language in section (a), dealing with gen- 
eral pleading, and that in section (c), deal- 
ing with pleading affirmative defenses, are 
largely identical. The requirements for 
pleading an affirmative defense are no 
more stringent than those for pleading a 
cause of action. Bell v. Traders & Me- 
CHanicom) fant 0.4016. 5N. GC. DiapO lel oe 
Sevecauvlt. (1972): 

Illustrative Forms 8 and 4, Rule 84, il- 
lustrate the sufficient form of a complaint 
for negligence; they contain much more 
than the corresponding federal forms, by 
requiring the pleader to allege the specific 
acts which constitute the defendant’s neg- 
ligence. Ormond v. Crampton, 16 N.C. 
App. 88, 191 S.E.2d 405 (1972). 

Averments in pleadings are admitted 
when not denied in a responsive pleading, 
if a responsive pleading is required. Hill v. 
Hill, 11 N.C. App. 1, 180 S.E.2d 424 (1971). 

The defendant, by failing to answer, 
admitted that plaintiff was entitled to the 
possession of the real property. The default 
was thus established. North Am. Accep- 
tance Corp. v. Samuels, 11 N.C. App. 504, 
181 S.F.2d 794 (1971). 

There was no error in an instruction to 
the jury that the defendant admitted a con- 
tract where a paragraph of the complaint 
alleged the making of the contract and the 
terms thereof as contended by the plaintiff 
and the answer stated that the paragraph 
was not denied and did not allege a dif- 
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ferent contract. Johnson vy. Massengill, 280 
N.C. 376, 186 S.E.2d 168 (1972). 
Where a petition requested relief not 

authorized by statute, the petition stated a 
defective claim in that it requested relief 
the court was powerless to grant regard- 
less of what facts could be proved; and 
thus a motion to dismiss Was properly 
granted. Forrester v. Garrett, 280 N.C. 117, 
184 S.E.2d 858 (1971). 
The right to amend the pleadings of a 

cause and allow answers or other plead- 
ings to be filed at any time is an in- 
herent power of the district and superior 
courts, which they may exercise at their 
discretion, unless prohibited by some statu- 
tory enactment or unless vested rights are 
interfered with. Johnson v. Johnson, 14 
NiC Apps 40-0184 oo. edea20. (1972 ). 
Admissions in the pleadings and stipula- 

tions by the parties have the same effect as 
a jury finding; the jury is not required to 
find the existence of such facts; and noth- 

ing else appearing, they are conclusive 
and binding upon the parties and the trial 
judge. Crowder v. Jenkins, 11 N.C. App. 57, 
180 S.E.2d 482 (1971). 

An admission in a pleading or a stipula- 
tion admitting a material fact becomes a 
judicial admission in a case and eliminates 
the necessity of submitting an issue in re- 
gard thereto to the jury. Crowder v. Jenk- 
ins ieN-GCeAppso0) 180.0.b.2d).482. (1971): 

Defendant can plead alternative, inconsis- 

tent defenses and need not make an election 
between the two defenses prior to trial. Alpar v. 
Weyerhaeuser Co., 20 N.C. App. 340, 201 
S.E.2d 503 (1974). 

Illegality is an affirmative defense, under 
section (c) of this rule, and the burden of 
proving illegality is on the party who 
pleads it. Rose vy. Vulcan Materials Co., 
282 NAS. 645 wlLodioe cdmete( 1913). 

As Is Misconduct in Divorce Action.— 
The burden of pleading, as well as estab- 
lishing, the affirmative defense of miscon- 
duct in a divorce action, is on the defen- 
dants| Gray ?yiGstay6 N.Ca App, 730/193 
S.E.2d 492 (1972). 

And Waiver.—Waiver is an affirmative 
defense which a defendant must plead and 
which he has the burden of proving. Rose 
v. Vulcan Materials Co., 282 N.C. 643, 194 
2d $2) (1973). 

Ordinarily waiver and estoppel must be 
pleaded as affirmative defenses. Stuart v. 
United States Fire Ins. Co., 18 N.C. App. 518, 
197 S.E.2d 250 (1973). 

The word “waiver” means the voluntary 
relinquishment of a known right. Rose v. 
Vulcan Materials Co., 282 N.C. 643, 194 

srbeed Bel(107a), 
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Failure to Plead Defense Which Must 
Be Pleaded. — Where the defendant does 
not raise the defense of the statute of 
frauds, one of the affirmative defenses 
which must be pleaded, in his pleadings or 
in the trial, he cannot present it on appeal. 
Grissett v. Ward, 10 N.C. App. 685, 179 
S.E.2d 867 (1971). 
On an affirmative defense, the burden of 

proof lies with the defendant. Price v. Conley, 
21 N.C. App. 326, 204 S.E.2d 178 (1974). 

A pleading cannot give notice of occur- 
rences that take place a year after the 
pleading is filed. Gordon v. Gordon, 7 N.C. 
App: 206, 171 S:H,.2d 805) (1970). 

Sufficiency of Amendment Where De- 
murrer to Original Complaint Sustained 
under Prior Practice.—Where a demurrer 

to the original complaint was sustained 
under former § 1-122(2), and motion to dis- 

miss the amended complaint for failure to 
state a claim for relief was filed after the 
effective date of the new Rules of Civil 
Procedure, the sufficiency of the amended 
complaint was tested against the standard 
provided in section (a)(1) of this rule, and 

the order sustaining the demurrer to the 

original complaint could not be res judicata 
when considering the question of the suffi- 
ciency of the amended complaint under the 
new rule. Hoover v. Hoover, 9 N.C. App. 
3107176 Si .2d°10 (1970): 

Complaints held sufficient to give 
defendant fair notice. Nolan v. Boulware, 21 
N.C. App. 347, 204 S.E.2d 701 (1974). 

Where the complaint merely alleges that the 
defendant treated the plaintiff cruelly and 
offered indignities to her person, using the 

exact language of the alimony statute, but it 
does not refer to any transactions, occurrences 

or series of transactions or occurrences 
intended to be proved, nor does it mention any 
specific act of cruelty or indignity committed 
by the defendant, the alleged cruelty and 
alleged indignities may consist of nothing more 
than occasional nagging of the plaintiff or 
pounding on a table. Such a complaint does not 
give defendant fair notice of plaintiff’s claim. It 
is merely an “assertion of a grievance,” and it 

does not comply with section (a) of this rule. 
Manning v. Manning, 20 N.C. App. 149, 201 
S.E.2d 46 (1973). 

Applied in Carolina Freight Carriers 
Corpa-vs Locals Unions 461, 11-N-Gs Aon 

159, 180 S.E.2d 461 (1971); Schoolfield v. 
Collins, 281 N.C. 604, 189 S.E.2d 208 
(1972); Long v. Coble, 11 N.C. App. 624, 
182, S.H.2d 234 (1971): Clouse. vs Chair- 

town Motors, Inc., 14 N.C. App. 117, 187 
S.E.2d 398 (1972); Fruit & Produce Pack- 
aging Co., Div. of Inland Container Corp. 
v. Stepp, 15 N.C. App. 64, 189 S.E.2d 536 
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(1972); Thompson v. Watkins, 15 N.C. 
App. 208, 189 S.E.2d 615 (1972); Whitaker 
v. Whitaker, 16 N.C. App. 432, 192 S.E.2d 
80 (1972); Beachboard v. Southern Ry., 16 
MitGaerOD. 2611) 08 >. e0 or ailvie). 
Brantley v. Dunstan, 17 N.C. App. 19, 193 
S.E.2d 423 (1972); City of Kings Mountain 
veGotorth, 283°N.€) 316, 196°S.bedi251 
(1973): Chance v. Jackson, 17 N.C. App. 
638, 195 S.E.2d 221 (1973); Thacker v. Harris, 22 
N.C. App. 103, 205 S.E.2d 744 (1974). 

Quoted in Ketner v. Rouzer, 11 N.C. 
App. 483, 182 S.E.2d 21 °(1971); Langdon 

Rule 9. Pleading special matters. 

Fraud, Duress or Mistake Must Be 
Alleged.—Section (b) of this rule codifies 
the requirement previously existing that 
the facts relied upon to establish fraud, 
duress or mistake must be alleged. Man- 

eum v. Surles, 281 N.C. 91, 187 S.E.2d 697 
(1972): In re Estate of Loftin, 21 N.C. App. 627, 
205 S.E.2d 574 (1974). 

Prior to the effective date of the Rules 
of Civil Procedure, absent allegations of 
fact which would constitute fraud if true, 
evidence of fraud—no matter how com- 
plete and convincing—could not be sub- 

mitted to the jury. Proof without allega- 

tion was as ineffective as allegation with- 

out proof. Mangum v. Surles, 281 N.C. 91, 

187 S.E.2d 697 (1972); In re Estate of Loftin, 21 
N.C. App. 627, 205 S.E.2d 574 (1974). 

Allegations Insufficient Under Section (b). 

— Where petitioner’s allegations amount to a 
mere conclusion that an antenuptial contract 

was fraudulently procured, such allegations are 

not sufficient under section (b). In re Estate of 

Loftin, 21 N.C. App. 627, 205 S.E.2d 574 (1974). 
Failure of Occurrence of Necessary 

Condition. — Where a party intends to rely 
upon the failure of the occurrence of a 

necessary condition, it should be specially 
pleaded in the answer. Spencer Oil Co. v. 
Welborn, 20 N.C. App. 681, 202 S.E.2d 618 

(1974). 

Conditions Precedent in Action to Con- 
demn Land for Urban Renewal.—A peti- 
tion to condemn land for urban renewal is 

sufficient under the Rules of Civil Proce- 
dure to state a claim for relief, where it 

gives notice of the nature and basis of the 

petitioners’ claim and the type of case 
brought, and alleges generally the occur- 

rence or performance of the conditions 
precedent required by Chapter 160, Article 

37 (now Chapter 160A, Article 22) and Chapter 

40, Article 2. Redevelopment Comm’n v. 

Grimes, 277 N.C. 634, 178 S.E.2d 345 (1971). 

Special damage, as that term is used in 
the law of defamation, means pecuniary 

1974 CUMULATIVE SUPPLEMENT § 1A-1, Rule 9 

wv. Hurdle, 15 N.C. Apps 158, 180) 5 eeed 
Ble) Lives 

Stated in Gore v. George J. Ball, Inc., 

279 N.C, 192,182 5.b.20r309 (107 bh ber 
cegeay v. Surfside Realty Co., 16 N.C. 
Apple loo oLl.2G oo0) (ore). 

Cited in Brewer v. Harris, 10 N.C. App. 
515) 179 Si h2d 160) (1971)>* Morris. 
Dickson, 14 N.C. App. 122, 187 S.E.2d 409 
(4972) In ree Markeels NN: CGC. fwApp. 074, Loo 

S.E.2d 381 (1972); Hamrick v. Beam, 19 N.C. 

App. 729, 200 8.E.2d 337 (1973). 

loss, as distinguished from humiliation. 
Williams v. Rutherford Freight Lines, 10 

Nea Appo84 11 tes 2d S19 (1901). 
Sum Allegedly Spent to Repair Water 

System Held Special Damages. — A sum 
which plaintiff allegedly spent in its efforts 

to repair a water system installed by defen- 
dant was.an item of special damages which 
should have been specifically pleaded; 
failure of plaintiff to so plead requires that 

the portion of the judgment awarding the 

special damages be vacated. Windfield 

Corp. v. McCallum Inspection Co., 18 N.C. 

App. 168, 196 Ses edah Ay) (1973.). 

Generally, Private or Local Act Must Be 

Pled by Title or Day of Ratification.—As a 

general rule, a court will not take judicial 

notice of a private or local act unless it is 

pled by reference to its title or the day of 

its ratification; and this is true even though 

the act is published among the public laws. 

Bland v. City of Wilmington, 278 N.C. 657, 
180 S.E.2d 813 (1971). 

But this rule is one of pleading. Bland v. 

City of Wilmington, 278 N.C. 657, 180 

SiB.2d S13 uC 1971). 

It Is Designed to Prevent Surprise. — 

This rule is designed and intended primarily 

to prevent a litigant from being taken by 

surprise. Bland v. City of Wilmington, 278 

NUGNG57. 180° S'h.2d- 813 G.9r1): 
And Should Not Prevail when Act 

Formally Brought to Attention of Court 

and All Parties.—This rule should never be 
allowed to prevail when a statute which 

effectually settles the controversy has been 
formally brought to the attention of the 
court and all parties. Bland v. City of Wil 
mington= 218 N.C. 657 180 5. b.3d 813 

(1971). 
Libel and Slander — Defendant May Plead 

and Prove Truth. — This rule does not require 

the defendant in a libel and slander action to 

reveal whether he intends to prove the defense 

of truth, and in fact, the latter portion of this 

rule allows the defendant to plead and prove 
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truth and/or other mitigating circumstances. 
Alpar v. Weyerhaeuser Co., 20 N.C. App. 340, 
201 S.E.2d 503 (1974). 

Applied in Beachboard v. Southern Ry., 
16 N.C. App. 671, 193 S.E.2d 577 (1972); 

Rule 10. Form of pleadings. 
Section (c) permits an incorporation by 

reference of statements made in other parts 
of a pleading. FCX, Inc. v. Bailey, 14 N.C. 
App. 149, 18% S.E.2d 381 (1972). 

Applied in Carolina Freight Carriers 

GENERAL STATUTES OF NORTH CAROLINA § 1A-1, Rule 12 

Brantley v. Dunstan, 17 N.C. App. 19, 193 
S.E.2d 423 (1972). 

Cited in Brewer v. Harris, 279 N.C. 288, 
[52a ved) 345) (1971). 

Coro. ve LocalwUinion #61, 11 N.C. Apm 
tioO; 180 S-E.2d 461° (1971 ); 

Stated in Sutton v. Duke, 277 N.C. 94, 176 

webeea Lole (Lond). 

Rule 11. Signing and verification of pleadings. 
Cross References.— 
For requirement that complaint in sec- 

ondary action by shareholders shall be 
verified by oath, see Rule 23. For provision 
requiring affidavit or verified complaint for 
temporary restraining order, see Rule 65. 

As to affidavit for arrest in civil action, see 
§ 1-411. As to afthdavit or verified com- 

plaint for attachment, see § 1-440.11. As to 
affidavit for claim and delivery, see § 1-473. 

Verified Pleading May Be Considered as 
Affidavit in Cause. — There is nothing in 
the rules which precludes the judge from 
considering a verified answer as an affidavit 
in the cause. Schoolfield v. Collins, 281 
N.C. 604, 189 S.E.2d 208 (1972). 

To the extent that a verified pleading 
meets the requirements of Rule 56(e), then 

it may properly be considered as equiva- 

lent to a supporting or opposing affidavit, 
as the case may be. Schoolfield v. Collins, 
Pelee 604,189 5. Hed 208: (1972). 

Verification by Agent or Attorney Not 
Specifically Required. — Section (c) sets 
forth the circumstances and the manner in 
which pleadings may be verified by an 

agent or attorney of a party when the ac- 
tion or defense is founded upon a written 

instrument for the payment of money only, 
but it does not specifically require verifica- 
HON Melillo inh, Lie Ce App. te ise 
Sere a C10 G1): 

Applied in Carolina Freight Carriers 
GOrpavs Local Union 61, 11 NAC Ap 
IoU4 180 Stieed 161°C197r)- 

Citedtine young vw. Marshburne10 NS 
ADs oo) aot. bed ta (1971). 

Rule 12. Defenses and objections —- when and how presented —— by 
pleading or motion—motion for judgment on pleading. 

(a) (1) When Presented—A defendant shall serve his answer within 30 
days after service of the summons and complaint upon him. A party 
served with a pleading stating a crossclaim against him shall serve an 
answer thereto within 30 davs after service upon him. The plaintiff 
shall serve his reply to a counterclaim in the answer within 30 days 
after service of the answer or, if a reply is ordered by the court, 
within 30 days after service of the order, unless the order otherwise 
directs. Service of a motion permitted under this rule alters these 
periods of time as follows, unless a different time is fixed by order of 
the court: 

a. The responsive pleading shall be served within 20 days after » 
tice of the court’s action in ruling on the motion or postpon- 
ing its disposition until the trial on the merits; 

b. If the court grants a motion for a more definite statement, the 
responsive pleading shall be served within 20 days after service 
of the more definite statement. 

(2) Cases Removed to United States District Court-——Upon the filing in a 
district court of the United States of a petition for the removal of a 
civil action or proceeding from a court in this State and the filing of 
a copy of the petition in the State court, the State court shall proceed 
no further therein unless and until the case is remanded. If it shall be 
finally determined in the United States courts that the action or pro- 
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ceeding was not removable or was improperly removed, or for other 
reason should be remanded, and a final order is entered remanding 
the action or proceeding to the State court, the defendant or defen- 
dants, or any other party who would have been permitted or required 
to file a pleading had the proceedings to remove not been instituted, 
shall have 30 days after the filing in such State court of a certified 
copy of the order of remand to file motions and to answer or other- 
wise plead. 

GEFALORER 
Editor’s Note. — The 1971 amendment, 

in subsection (a)(1l)a, deleted “If the 

court denies the motion or postpones its 
disposition until the trial on the merits” 
preceding “The responsive pleading” and 
added “in ruling on the motion or postpon- 
ing its disposition until the trial on the 

merits.” 

As the rest of this rule was not changed 
by the amendment, only section (a) is set 

out. 

For note on specificity in pleading under 
North Carolina Rule 8 (a)(1), See 48 

Nike la eve Gao (2970): 

The Rules of Civil Procedure in the 
federal courts are substantially identical, 
and the application thereof over the years 
by the federal courts may often serve as a 
eulde in interpretations of these rules. Dale 

Maeieattiniore. 12 N.C. App. 348, 183.5.2.20 
417 (1971). 

Rule 12 of the federal Rules of Civil 
Procedure is essentially the same as this 
rule. Spartan Leasing, Inc. v. Brown, 14 

Ops cbae Los wa cas 41972). 
Section (b) of this rule is essentially a 

verbatim copy of federal Rule 12(b). Sut- 

mineves ike, 20 (NG: 9401716) ede bh 
(1970). 

Section (h)(3) of this rule is virtually 

identical to federal Rule 12(h)(3). Dale v. 

Lattimore, 12 N.C. App. 348, 183 S.E.2d 417 

(1971). 
Service of Motion Alters Time Period for 

Answering. — Although the motions provided 

for by section (b) are not pleadings under Rule 
7(a), section (a) provides that the service of such 
a motion results in a postponement of the time 
for serving an answer, and, consequently, no 
default results pending disposition of these 
motions. Moseley v. Branch Banking & Trust 
Co., 19 N.C. App. 137, 198 S.E.2d 36 (1973). 

District Court Judge May Consider Merits 

of Divorce Action Immediately after Filing 
of Defendant’s Answer. — See opinion of 
Attorney General to Honorable Charles B. 
Deane, Jr., Senator, Seventeenth District, 43 

N.C.A.G. 344 (1974). 
A defect in jurisdiction, etc.— 
Lack of jurisdiction can never be waived 

by the parties or such jurisdiction con- 

ferred on a court by consent of the parties, 
except where a valid statute may allow 
jurisdiction to be so conferred. Dale v. 

Lattimore, 12 N.C. App. 348, 183 S.E.2d 
Sai aL wT Wr 

Lack of jurisdiction of the subject matter 
may always be raised by a party, or the 
court may raise such defect on its own 
initiative. Dale v. Lattimore, 12 N.C. App. 
348.183 S,B.2d 417 (1971). 

Failure to State Claim Does Not Consti- 
tute Lack of Subject Matter Jurisdiction.— 
The failure of the complaint to state a 

claim upon which relief can be granted 
does not constitute a lack of jurisdiction of 
the subject matter. Dale v. Lattimore, 12 

N Grek pp a45r tee) o.ly.cd 417 (1971): 

Jurisdiction of the court over the subject 
matter is not defeated by the possibility 
that the allegations of the complaint may 
fail to state a cause of action upon which 

plaintiff can recover. Dale v. Lattimore, 
LOeN GCosA ppeidesiedSs, osly.ed 416 (1971). 
The manner of presenting the defense of 

lack of jurisdiction over the person is 
governed by this rule. Spartan Leasing, 
ic. poro wn: wlan. Ge: App. 3383 <i8s 

p..eduart (1972). 
Former Procedure as to Objection to 

Jurisdiction over Person. — Jefore the 

adoption of these rules, objection to juris- 

diction over the person could be presented 

by motion or answer, and the making of 

other motions or the pleading of other de- 

fenses simultaneously did not waive the 

objection. However, the objection was 

waived if any motion was made or answer 

filed before the objection to personal juris- 

diction was presented. Consequently, an 

application for an extension of time for 

responsive pleading, filed before an objec- 

tion to personal jurisdiction was made, 

constituted a waiver of any jurisdictional 

defect due to irregularity in or lack of ser- 

vice of process. Spartan Leasing, Inc. v. 

Brown, 14 N.C. App. 383, 188 S.E.2d 574 

(1972); 

Waiver of Defense of Lack of Jurisdic- 

tion over Person.—The right to assert the 

defense of lack of jurisdiction over the per- 

son is waived if omitted from the first mo- 
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tion made under this rule, or if it is not 
included in a responsive pleading or an 
amendment thereof permitted by Rule 
15(a) to be made as a matter of course. 

Spartan Leasing, Inc. v, Brown, 14 N.C. 
ADP ocd, Gon Sled rte Lore): 

Application of Waiver Provisions of Rule. 

— The waiver provisions of this rule apply only 
to those motions enumerated under 12(b) and 
not excepted under 12(h). Sims v. Oakwood 
Trailer Sales Corp., 18 N.C. App. 726, 198 
S.E.2d 73 (1973). 

Waiver under Section (h) Not Applicable to 

Motion for Enlargement of Time. — While 

section (h) provides for waiver of the defense of 

improper venue when not joined in a motion 
made under this rule, this waiver is not 
applicable to a motion for enlargement of time 
made under Rule 6. Moseley v. Branch Banking 
& Trust Co., 19 N.C. App. 187, 198 S.E.2d 36 
(19783). 

Defense Not Waived by Request under 
Rule 6(b) for Enlargement of Time.—T?r- 
defense of lack of jurisdiction over the per- 
son is not waived by a defendant’s re- 

quest under Rule 6(b) for an enlargement 

Or time, opattan Leasing, 1nc) vo Brown, 

1 Ny Cees pora8or 688 o) eda 74) (1972): 

Defendant’s motion for an extension of time 
in no way waived his right to make any of the 
defenses allowed by motion under section (b). 

Moseley v. Branch Banking & Trust Co., 19 
N.C. App. 187, 198 S.E.2d 36 (1973). 

But Voluntary Appearance Constitutes 
Waiver. — Nothing in the language of this rule 
prevents a defendant, prior to filing answer or 
motion in which he could set up a section (b) 
defense, from submitting himself to the 
jurisdiction of the court in which an action has 
been filed against him by formally entering his 
voluntary appearance, by seeking some 
affirmative relief at the hands of the court, or 
by utilizing the facilities of the court in some 
other manner inconsistent with the defense 
that the court has no jurisdiction over him, and 
once a defendant has submitted himself to the 
jurisdiction of the court by such conduct the 
defense of lack of jurisdiction over his person is 
no longer available to him. Simms v. Mason’s 

Stores, Inc., 285 N.C. 145, 203 S.E.2d 769 (1974). 
After a defendant has submitted himself to 

the jurisdiction of the court by conduct 
constituting a general appearance, he may not 
assert the defense that the court has no 
jurisdiction over his person either by motion or 
answer under section (b). Simms v. Mason’s 
Stores, Inc., 285 N.C. 145, 203 S.E.2d 769 (1974). 
A defendant who, before asserting his 

defense that the court has no jurisdiction over 
his person by answer or pre-answer motion 
under sections (b), (g), and (h)(1), secures an 

enlargement of time in which to plead, is 
making a general appearance,’ thereby 
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submitting to the court’s jurisdiction and 
obviating the necessity of any service of 
summons. Philpott v. Kerns, 285 N.C. 225, 203 
S.E.2d 778 (1974). 

This rule’ eliminated’ the _ special 

appearance and, in lieu thereof, gave a 

defendant the option of making the defense of 
lack of jurisdiction over the person by 
pre-answer motion or by answer even though a 
defendant makes a general appearance when he 
files an answer. Simms v. Mason’s Stores, Inc., 

285 N.C. 145, 203 S.E.2d 769 (1974). 
This rule and § 1-75.7 must be construed 

together since they are a part of the same 
enactment. Simms v. Mason’s Stores, Inc., 285 
N.C. 145, 203 S.E.2d 769 (1974). 

Rule Does Not Abolish Concept of 

Voluntary Appearance. — When this rule and 
§ 1-75.7 are construed together, it is apparent 
that this rule does not abolish the concept of the 
voluntary or general appearance. Simms v. 
Mason’s Stores, Inc., 285 N.C. 145, 203 S.E.2d 
769 (1974). 

Jurisdiction Decided Without Reference 
to Voluntary Appearance.—This rule re- 
quires the court to decide without refer- 

ence to the voluntary appearance the ques- 

tion of jurisdiction, and, if the question is 
decided in the defendant’s favor, to refrain 
from further exercising over him the 
power which his appearance has given it. 
Spartan Leasing, Inc. v. Brown, 14 N.C. 
TW ehevicGhebry lbetet Wrlmatel oye Sx eM ve) y 

Venue Is Not Jurisdictional. — The 
principle that venue is not jurisdictional, 
but is only ground for removal to the 
proper county, if objection thereto is made 

in apt time and in the proper manner ap- 

pears to be fully supported by section (b) 
and section (h)(1) of this rule. Shaw v. 
Stiles, 13 N.C. App. 173, 185 S.E.2d 268 
aiyagy. 
Where a motion asserting improper 

venue is made in writing and in apt time, 
the question of removal becomes a matter 

of substantial right, and the court of orig- 
inal venue is without power to proceed 

further in essential matters until the right 
of removal is considered and passed upon. 

Littles wos Little<: leenN.Coy App .sasaueted 
S.E.2d 278 (1971). 

In the absence of waiver or consent of 
the parties, express or implied, when a mo- 
tion for change of venue as a matter of 
right has been properly made in apt time, 
the court is in error thereafter to enter 
any order affecting the rights of the parties, 
save the order of removal. Little v. Little, 
12 N.C. App. 353, 183 S.E.2d 278 (1971). 
Where there was no valid service of 

process, the court acquired no jurisdiction over 

defendant and defendant’s motion to dismiss 
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under this rule on jurisdictional grounds should 
have been allowed. Sink v. Easter, 284 N.C. 555, 
202 S.E.2d 138 (1974). 

Failure to State Claim May Be Asserted 
in Responsive Pleading or by Motion.— 
When a pleader has failed to state a claim 
upon which relief can be granted, his ad- 
versary is permitted by section (b)(6) of 
this rule to assert this defense either in a 
responsive pleading or by motion to dis- 

miss. Forrester v. Garrett, 280 N.C. 117, 
184 S.E.2d 858 (1971). 
When Motion under Section (b)(6) Can 

Be Made.—A motion to dismiss for failure 
to state a claim upon which relief may be 
granted, under section (b)(6) of this rule 
can be made as late as trial upon the 
merits. Dale v. Lattimore, 12~N.C. App. 
pag So. Peed: 40 7<5(199 1): 

A motion under section (b)(6) cannot 
be raised for the first time on appeal. Col- 
lyer v. Bell, 12 N.C. App. 653, 184 $.E.2d 
414 (1971); Jones v. Satterfield Dev. Co., 
ip GC oApp.80; 1910», cdu4ao uote): 
Where there has been a trial, a party 

cannot on appeal interpose the defense that 

the complaint fails to state a claim upon 
which relief can be granted. Dale v. Latti- 
more, 12 N.C. App. 348, 183 S.E.2d 417 
P1907 1.)3 

Motion under Section (b) (6) Is Modern 
Equivalent of Demurrer.—A motion to dis- 
miss for failure to state a claim upon which 

relief can be granted is the modern equiva- 
lent of a demurrer. Sutton v. Duke, 277 

N (ee 04d 7625) ede 619 1070) eGreeney. 

Best9) NG. App.) 599) 176) Sal 2dy 853 

(1970). 

Thus, Demurrer Can Be Treated as Mo- 
tion under Section (b) (6).—The demurrer 
can be treated as a motion to dismiss under 
section (b)(6) of this rule, and it can be 

considered whether a plaintiff has stated in 
his complaint “a claim upon which relief 

can be granted.” Green v. Best, 9 N.C. App. 
BOO ed 7 Ges edeb oe (1970). 

The trial court did not err in considering 

demurrers filed prior to the effective date of 
the new Rules of Civil Procedure as mo- 
tions under section (b)(6) of this rule 
where plaintiff was not taken by surprise 
because the grounds stated in the demurrers 
were grounds covered by the rule. Hodges 

v. Wellons, 9 N.C. App. 152, 175 S.E.2d 690 

(1970). 
Motion to Dismiss under Section (b) (6) 

Performs Same Function as Demurrer. — 
The motion to dismiss under section (b) (6) 
performs substantially the same function as 

the old common-law general demurrer. 

Sutton v. Duke, 277 N.C. 94, 176 S.E.2d 161 

141 

1974 CUMULATIVE SUPPLEMENT § 1A-1, Rule 12 

(1970): Forrester vy. Garrett, 280 N.C..177, 
184 §S.E.2d 858 (1971); North Carolina 
Consumers Power, Inc. v. Duke Power Co., 285 

N.C. 434, 206 S.E.2d 178 (1974). 

A motion under section (b)(6) af this 
rule performs substantially the same func- 

tion as a demurrer for failure to state facts 
sufficient to constitute a, cause of action. 
Hodges v. Wellons, 9 N.C. App. 152, 175 
S.E.2d 690 (1970). 
And Will Only Be Allowed when De- 

murrer Would Have Been Sustained.—The 
motion to dismiss will only be allowed 
when, under the former practice, a de- 
murrer would have been sustained because 
the complaint affirmatively disclosed that 
the plaintiff had no cause of action against 
the defendant. Sutton v. Duke, 277 N.C. 
Sa el Omer d 161,5(1970); eo orrester™ vy. 
GarrettimrcsU ON: Cy 1174 184 6S) ed 805 
CLO71). 

Former Procedure as to Demurrer. — 
Under former procedure, defendant, by 
answering the complaint, did not waive 
the right to demur for failure of the com- 
plaint to state a cause of action, or for its 

statement :of a defective cause of action. 
Demurrer ore tenus on this ground could 
be interposed at any time before final judg- 
ment, even in the Supreme Court on ap- 
peal. Under the former procedure, the 

appellate court could take cognizance of 
the complaint’s deficiency ex mero motu. 
Dalesy.. lWattimore, 12 N.Co App.1348. 183 

Sede ip Vl o7 Lh, 

The test on a motion to dismiss for fail- 
ure to state a claim upon which relief can 
be granted is whether the pleading is legally 
sufficient, Alitop: vy. J:C,, Penney Co, 10 

N.C. App. 692, 179 S.E.2d 885 (1971). 
A motion to dismiss is the usual and 

proper method of testing the legal suff- 

ciency of the complaint. Sutton v. Duke, 
Ope OL ed 760 o.Fy.20 sole hoT0)s 

Sufficiency of Complaint.—-A complaint is 
sufficient to withstand a motion to dismiss 
where no insurmountable bar to recovery 
on the claim alleged appears on the face of 
the complaint and where allegations con- 

tained therein are sufficient to give a defen- 

dant sufficient notice of the nature and 

basis of plaintiff's claim to enable him to 
answer and prepare for trial. Cassels v. 
Nord + Motor co. 100°N.ComAnp. blewlas 

S.E.2d 12 (1970); Lewis v. Gastonia Air 
Serse ine. LO UN.C. oA pp. adit 928 Steed 
6 (1972). 

Under the ‘notice theory of pleading” a 
statement of claim is adequate if it gives 

sufficient notice of the claim asserted to 

enable the adverse party to answer and 
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prepare for trial, to allow for the applica- 
tion of the doctrine of res judicata, and to 
show the type of case brought. Mere 
vagueness or lack of detail is not ground 
for a motion to dismiss. Such a deficiency 
should be attacked by a motion for a more 
definite statement. Redevelopment Comm’n 
v. Grimes, 277 N.C. 634, 178 S.E.2d 345 
(1971); Brown v. Brown, 21 N.C. App. 435, 204 
S.E.2d 534 (1974). 

It is error to grant defendant’s motion to 
dismiss plaintiff's claim where no _ insur- 
mountable bar to recovery appears on the 

face of the complaint and the complaint 
contains a statement of the claim  suff- 
ciently particular to give the court and 
the parties notice of the transactions, oc- 
currences, or series of transactions or oc- 

currences, intended to be proved. Clouse v. 
Chairtown Motors, Inc., 14 N.C. App. 117, 

187 S.E.2d 398 (1972). 
Claim should not be dismissed unless it 

appears that plaintiff is entitled to no relief 
under any state of facts which could be 
proved in support of the claim. Clouse v. 
Chairtown. Motors, inc... 14 N.C App. 147, 
187 S.E.2d 398 (1972). 
A complaint should not be dismissed for 

failure to state a claim unless it appears beyond 
doubt that the plaintiff can prove no set of facts 
in support of his claim which would entitle him 
to relief. This rule generally precludes 

dismissal except in those instances where the 
face of the complaint discloses some 
insurmountable bar to recovery Brown v. 
Brown, 21 N.C. App. 435, 204 8.E.2d 534 (1974). 

- Concept of “Defective Statement of a 
‘Good Cause of Action” Abolished.—When 
Rule 7(c) abolished demurrers and decreed 

that pleas “for insufficiency shall not be 
used,” it also abolished the concept of “a 
defective statement of a good cause of ac- 
tion. Sutton! vexDoke-2277) WN C194 2 176 

S.E.2d 161 (1970); Cassels v. Ford Motor 
CO. 0UN CeAnnea let reaoulyedites( 1070 )6 
Forrester v. Garrett, 280 N.C. 117, 184 

S.E.2d 858 (1971). 
Thus, Motion to Dismiss May Be Suc- 

cesSfully Interposed to Defective Claim.— 
Generally speaking, the motion to dismiss 
under section (b)(6) of this rule may be 
successfully interposed to a complaint 

which states a defective claim or cause of 

action. Suttons (Dukerei7 aN Co e476 
S.E.2d 161 (1970); Cassels v. Ford Motor 
Gol) J07N.Ge Anpie 61-1730 ee ed ee 
C070).3 Forrester ve Garretts 2605N Cr die 
184 S.E.2d 858 (1971); Brown v. Brown, 21 N.C. 
App. 435, 204 S.E.2d 534 (1974). 

Section (b)(6) of this rule permits a 
motion to dismiss upon the ground that 
the complaint states a defective claim or 
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cause of action. Dale v. Lattimore, 12 N.C. 
App. 348, 183 S.E.2d 417 (1971). 

But Not to Defective Statement of Good 
Claim.—The motion to dismiss under sec- 
tion (b)(6) of this rule may not be suc- 

cessfully interposed to a complaint which 
was formerly’ labeled a “defective state- 
ment of a good cause of action.” For such 
complaint, other provisions of this rule. 
the rules governing discovery, and the mo- 

tion for summary judgment provide pro- 
cedures adequate to supply information 
not furnished by the complaint. Sutton v. 
Hukemoiae NvGi94,-176. 5.b.20 161, (1970); 

Cassels v. Ford Motor Co., 10 N.C. App. 

plominse oO beed le: (1970): Forrester ‘v, 
Grarretts7)280 N.C. 117, 184 S.E.2d: 858 
(1971); Brown v. Brown, 21 N.C. App. 435, 204 
S.E.2d 534 (1974). 

Section (b)(6) of this rule does not per- 
mit a motion to dismiss upon the ground 
that the complaint contains a defective 
statement of a good cause of action, relief 
for that defect being available under other 
sections of this rule. Dale v. Lattimore, 12 
MOP ADI 31s, ko red 4h FV (1971), 
Complaint without Merit May Be Dis- 

missed.—A complaint may be dismissed on 
motion filed under section (b)(6) of this 
rule if it is clearly without merit; and this 
want of merit may consist in an absence of 
law to support a claim of the sort made, or 
absence of facts sufficient to make a good 
claim, or in the disclosure of some fact 
which will necessarily defeat the claim. 
Hodges v. Wellons, 9 N.C. App. 152, 175 
S.E.2d 690 (1970). 

A complaint may be dismissed on motion 
filed under section (b)(6) where it pleads 
facts which will necessarily defeat the 
claim. Powell v. County of Haywood, 15 
N.C. App. 109, 189 S.E.2d 785 (1972). 

But Complaint Meeting Basic Require- 
ments of Rule 8, etc., May Not.—If a com- 
plaint meets the basic requirements set 
forth in Rule 8 and does not show upon 
its face that there is an insurmountable 
bar to recovery on the claim alleged, it is 
not subject to dismissal under section 
(b)(6). Patterson v. Weatherspoon, 17 
N.C. App. 236, 193 S.E.2d 585 (1972). 

If the complaint discloses an unconditional 

affirmative defense which defeats the claim 
asserted or pleads facts which deny the right to 
any relief on the alleged claim it will be 
dismissed. Brown v. Brown, 21 N.C. App. 435, 
204 S.E.2d 534 (1974). 

Plaintiff without Standing Fails to State 
a Claim. — Since a wrongful death action 
may be brought only “by the executor, 
administrator or collector of the decedent” 
under § 28-173, the jlaintiff, who was the 
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adopted daughter of the decedent, could not 
maintain the action in her own name, and 

therefore it was held that she failed to 
state a claim upon which relief could be 
granted, and the order dismissing her ac- 
tion under this rule was affirmed. Young v. 
Marshburn, 10 N.C. App. 729, 180 S.E.2d 
43 (1971). 

Where a petition requested relief not 
authorized by statute, the petition stated a 
defective claim in that it requested relief 
the court was powerless to grant regard- 

less of what facts could be proved; and 
thus a motion to dismiss was _ properly 
granted. Forrester v. Garrett, 280 N.C. 117, 
184 S.E.2d 858 (1971). 
Motion to Quash for Fatal Variance. — 

Where pursuant to Rule 4(i) original and 

duplicate copies of a summons directs 
defendant to appear in one county but the 
action is actually pending in another county, 
this constitutes a fatal variance which may not 
be corrected by amendment, and a motion to 
quash under this rule should be allowed. Grace 
v. Johnson, 21 N.C. App. 482, 204 S.E.2d 723 

(1974). 

For the purpose of the motion to dismiss, 
the well-pleaded material allegations of the 
complaint are taken as admitted; but con- 
clusions of law or unwarranted deductions 
of fact are not admitted. Sutton v. Duke, 
BI7 NGL 176 9.6.20 161,(1970). 

Motions under sections (b)(6) and (c) of 

this rule can be treated as summary judg- 

ment motions, the difference being that 
under sections (b)(6) and (c) the motion 

is decided on the pleadings alone, while 

under Rule 56 the court may receive and 

consider various kinds of evidence. Kessing 

v. National Mtg. Corp., 278 N.C. 523, 180 

S.E.2d 823° (1971). 

By the provisions of section (b) itself, 
matters outside the pleading may be pre- 
sented to the court and considered by it 
on a motion to dismiss under section 
(b)(6), in which case the motion will be 
treated as one for summary judgment 
under Rule 56. Smith v. Smith, 17 N.C. 
App. 416, 194 S.E.2d 568 (1973). 

Motions Considered as Though Made 

under Section (c). — Where the record on 

appeal contains no affidavits, answers to 
interrogatories, or anything else other than the 

pleadings upon which to base decision, motions 
purportedly made under Rule 56 relating to 
summary judgments will be considered as 
though made under section (c) for judgment on 
the pleadings. Peichler v. Tillman, 21 N.C. App. 
38, 203 S.E.2d 68 (1974). 

Denial of Motion under Section (b)(6) 
Does Not Prevent Later Summary Judg- 
ment.—The denial of a motion to dismiss 
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for failure to state a claim upon which re- 
lief can be granted, which merely challenges 
the sufficiency of the complaint, does not 
prevent the court’s allowing a subsequent 
motion for summary judgment based on 
affidavits outside the complaint. Alltop v. 
i: Cap PennyyiCon 7 10N Ga eA opi oder 29 
S.E.2d 885 (1971). 
Remedy for Failure to Join Necessary 

Party Is Motion to Dismiss. — Summary 
judgment is not a proper remedy for failure 
to join a necessary party. Rather a motion 
to dismiss for failure to join a necessary 

party would be proper. Dildy v. South- 
eastern Fire Ins. Co., 13° N.C. App. 66, 
tSoeS 2d et 2n (197): 

Court First Decides Whether Absent 
Party Should Be Joined.—When faced with 
a motion under section (b)(7), the court 
will decide if the absent party should be 
joined as a party. Crosrol Carding Devs., 

Inc. v. Gunter & Cooke, Inc., 12 N.C. App. 
448, 183 S.B.2d 834 (1971). 

If it decides in the affirmative, the court 
will order him brought into the action. 

Crosrol Carding Devs., Inc. v. Gunter & 
Cooke, Inc., 12 N.C. App. 448, 183 S.E.2d 
Sadi O71: 

Procedure Where Absentee Cannot Be 
Joined. — If the absentee cannot be joined, the 

court must then determine, by balancing the 
guiding factors set forth in Rule 19(b), whether 
to proceed without him or to dismiss the action. 
Crosrol Carding Devs., Inc. v. Gunter & Cooke, 
Inc., 12 N.C. App. 448, 183 S.E.2d 834 (1971). 

Under section (b)(7) dismissal is appro- 
priate where the party ordered joined is 
not subject to the court’s jurisdiction. 
Crosrol Carding Devs., Inc. v. Gunter & 
Cooke, Inc., 12 N.C. App. 448, 183 S.E.2d 
834..(19721): 

A dismissal under section (b)(7) is not 
considered to be on the merits and is with- 
out prejudice. Crosrol Carding Devs., Inc. 
v. Gunter & Cooke, Inc., 12 N.C. App. 
4A5 183 5o. E20 834 (1971), 

Dismissal for failure to join a necessary 
party or a proper party which the court, in 

its discretion, decides should be joined is 
not a dismissal on the merits and may not 
be with prejudice. Crosrol Carding Devs., 
Inc. v. Gunter & Cooke, Inc., 12 N.C. App. 
448, 183 S.E.2d 834 (1971). 

Under section (b), every defense, includ- 
ing a defense in the nature of the old plea 
in abatement, may be raised by responsive 
pleading. Lehrer v. Edgecombe Mfg. Co., 
18 N.C. App. 412, 185 S.E.2d 727 (1972). 
A similar action pending in the courts of 

any other jurisdiction will not abate an 
action between the same parties in the 
North Carolina courts if raised as a de- 
fense under section (b). Lehrer v. Edge- 
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combe Mfg. Co., 13 N.C. App. 412, 185 
SiG edie rellere) 

But Court in Second Forum May Stay or 
Continue Action.—A prior action pending 
outside the jurisdiction, if raised as a de- 
fense under section (b), is not grounds for 
the abatement of an action begun in the 
courts of the state in question, but this 
does not preclude the court in the second 
forum from staying or continuing the 
progress of the second action pending de- 
termination of the first. Such a stay or 
continuance is discretionary and not a 
matter of right. Lehrer v. Edgecombe Mfg. 
CoprrisaeNn GarAppe4ice 1o5mo.ed be 
L972): 

Appellate Consideration of Motion for 
Judgment on Pleadings. — Defendant’s 
motion for judgment on the pleadings was 
passed upon by the appellate court in light 
of the evidence presented at the trial and 
the amendment to the complaint which 
was allowed by the trial court. Mills v. 
Koscot Interplanetary, Inc., 13 N.C. App. 
681, 187 S.E.2d 372 (1972). 

Section (f) requires that a motion to 
strike be made before responding to a 
pleading. Clouse v. Chairtown Motors, 
Ince 14 N.CemAppmnll 7s? @o:i.2ed 9398 
(1972). 
Applied in Haddock v. Lassiter, 8 N.C. 

App. 243, 174 S.E.2d 50 (1970); Motyka v. 
Nappier, 9 N.C. App. 579, 176 S.E.2d 858 
(1970); Nat Harrison Associates v. North 
Carolina State Ports Authority, 280 N.C. 
251, 185 S.E.2d 793 (1972); Long v. Coble, 
11 N.C. App. 624, 182 S.E.2d 234 (1971); 
Yancey v. Watkins, 12 N.C. App. 140, 182 
S.E.2d 605 (1971); Evans v. Rose, 12 N.C. 
App. 165, 182 S.E.2d 591 (1971); Barker v. 
Hicks, 12 N.C. App. 407, 183 S.E.2d 431 
(1971); Jaynes v. Lawing, 12 N.C. App. 
682, 184 S.E.2d 373 (1971); Huggins v. 
Dement, 13 N.C. App. 673, 187 S.E.2d 412 
(1972); FCX, Inc. v. Bailey, 14 N.C. App. 
149, 187 S.E.2d 381 (1972); Oliver v. Ernul, 
14 N.C. App. 540, 188 S.F.2d 679 (1972); 
Crotts v. Camel Pawn Shop, Inc., 16 N.C. 
App. 392, 192 S.E.2d 55 (1972); Roth v. 
Parsons, 16 N.C. App. 646, 192 S.E.2d 659 
(1972); Merchants Distrib., Inc. v. Hutch- 
inson, 16 N.C. App. 655, 193 S.E.2d 436 
(1972); Gray v. Gray, 16 N.C. App. 730, 
193 S.E.2d 492 (1972); Brantley v. Dun- 
Stany 7) Ni Cee Appa 1 09193 ©. b.cdiesed 
(1972); Real Estate Exch. & Investors, 
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Inc. v. Tongue, 17 N.C. App. 575, 194 
S.E.2d 873 (1973); Hubbard v. Lumley, 
17 N.C. App. 649, 195 S.E.2d 330 (1973); 
Clouse v. Chairtown Motors, Inc., 17 N.C. 
App. 669, 195 S.E.2d 327 (1973); Manning v. 

Manning, 20 N.C. App. 149, 201 S.E.2d 46 
(1973); Westmoreland v. Safe Bus, Inc., 20 N.C. 
App. 632, 202 S.E.2d 605 (1974); Thompson v. 
Watkins, 20 N.C. App. 717, 202 S.E.2d 487 
(1974); Town of Wadesboro v. Holshouser, 22 
N.C. App. 65, 205 S.E.2d 550 (1974); Duke 
Power Co. v. City of High Point, 22 N.C. App. 
91, 205 S.E.2d 774 (1974); Sides v. Cabarrus 
Mem. Hosp., 22 N.C. App. 117, 205 S.E.2d 784 
(1974). 

Stated in Smith v. County of Mecklen- 
DiuromesdaN.Ge497, 187 °S.6.2d 67. (1972): 
Mitchell v. Mitchell, 12 N.C. App. 54, 182 
S.E.2d 627 (1971); Johnson v. Hooks, 21 N.C. 
App. 585, 205 S.E.2d 796 (1974). 

Cited in In re Estate of Davis, 7 N.C. 
App. 697, 173 S.E.2d 620 (1970); Davis v. 
Iredell County, 9 N.C. App. 381, 176 S.E.2d 
361 (1970); Robbins v. Bowman, 9 N.C. 
App. 416, 176 S.E.2d 346 (1970); North 
Carolina Monroe Constr. Co. v. Guilford 
County Bd. of Educ., 278 N.C. 633, 180 
S.E.2d 818 (1971); Robinson v. McAdams, 
11 N.C. App. 105, 180 §.F.2d 399 (1971): 

Hill v. Hill, 11 N.C. App. 1, 180 S.F..2d 424 
(1971); North Carolina State Highway 
Comm’n v. Farm Equip. Co., 281 N.C. 459, 
189 S.F.2d 272 (1972); Appalachian South, 
Inc. v. Construction Mtg. Corp., 11 N.C. 
App 651) 1828 S:2dii5) (1971)> sLanery. 
aust e114 N. G@wAppi? 17718285120, 281 
(1971); Galligan v. Smith, 14 N.C. App. 
220, 188 S.E.2d 31 (1972); Baxter v. Jones, 
14 N.C. App. 296, 188 S.E.2d 622 (1972): 
Reeves Bros. v. Town of Rutherfordton, 
150 N. CoA npe 3859100 25. 2da4a (197s): 
Reeves Bros. v. Town of Rutherfordton. 
282° N.C: 559, 194. S.E,.2d 129 (1973); Har- 
gett v. Gastonia Air Serv., Inc., 16 N.C. 
App. 321, 192 S.E.2d 95 (1972); Turner v. 
Weber, 16 N.C. App. 574, 192 S.E.2d 601 
(1972); Bell v. Traders & Mechanics Ins. 

Coz s*16G8iN Ge @Appiy ols 192 S bodve7it 
(1972); In re Foreclosure of Deed of Trust, 20 
N.C. App. 610, 202 S.E.2d 318 (1974); Foust v. 
Hughes, 21 N.C. App. 268, 204 S.E.2d 230 
(1974); Chadbourn, Inc. v. Katz, 21 N.C. App. 
284, 204 S.E.2d 201 (1974); Nelson v. Comer, 21 
N.C. App. 636, 205 S.E.2d 537 (1974); Board of 
Transp. v. Harrison, 22 N.C. App. 193, 205 
S.E.2d 751 (1974). 

Rule 13. Counterclaim and crossclaim. 

Editor’s Note.— 
For note on relation back of barred 

counterclaims under Rule 13(f), see 49 
N.C.L. Rev. 134 (1970). 

The term ‘‘at the time the action was 
commenced’’ as used in section (a)(1) refers to 
the action against which the pleader is required 
to counterclaim, and not necessarily the 
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primary action originally commencing the 

lawsuit. Faggart v. Biggers, 18 N.C. App. 366, 

197 S.E.2d 75 (1973). 
Where the defendant institutes a cross 

claim and a third-party action, the court 

should look to the times of filing such cross 

claim and third-party action to determine 

whether, at those times, there was pending an 

action whose claim involved the same subject 

matter as that of the proposed counterclaims. 

Faggart v. Biggers, 18 N.C. App. 366, 197 

S.E.2d 75 (1973). 

Rule 14. Third-party practice. 
Editor’s Note.— 
For article on waiver of defense clauses 

in consumer contracts, see 48 N.C.L. Rev. 

545 (1970). For article on the legislative 

changes to the new Rules of Civil Proce- 

dure, see 6 Wake Forest Intra. L. Rev. 267 

(1970). 

1974 CUMULATIVE SUPPLEMENT § 1A-1, Rule 15 

Applied in Mann v. Virginia Dare 

Transp. Co., 17 N.C. App. 256, 194 S.E.2d 

164 (1973). 
Cited in Ingram v. Nationwide Mut. Ins. 

Go, 5 N.C) App: -255,) 168 orezedaces 
(1969); Merchants Distrib., Inc. v. Hutch- 

inson, 16 N.C. App. 655. 193 S.E.2d 436 

(1972); Reichler v. Tillman, 21 N.C. App. 38, 203 

S.E.2d 68 (1974). 

Applied in Millsaps v. Wilkes Contract- 

ing Co., 14. N.C. App. 321, 188 5.E.2ed 663 

(1972), 
Cited in Ingram v. Nationwide Mut. Ins. 

Co., 5 N.C. App. 255, 168 S.E.2d 224 (1969); 

Abdella v. Stringfellow, 8 N.G App. 480, 

174 S.E.2d 661 (1970). 

Rule 15. Amended and supplemental pleadings. 

Editor’s Note.— 
For note on specificity in pleading under 

North Carolina Rule 8(a) (1), see 48 N.C.L. 

Rev. 636 (1970). For note on relation back 

of barred counterclaims under Rule 13(f), 

see 49 N.C.L. Rev. 134 (1970). For comment, 

“Rule 15 of the New Rules of Civil Procedure: 

Method of Amending Complaints,” see 7 Wake 

Forest L. Rev. 641 (1971). 

This rule reflects the general policy of 
proceeding to the merits of an action. John- 

son v. Johnson, 14 N.C. App. 40, 187 S.E.2d 

420 (1972). 

The rules achieve their purpose of insur- 

ing a speedy trial on the merits of a case 

by providing for and encouraging liberal 

amendments to conform pleadings and evi- 

dence under section (a), by pretrial order 

under Rule 16, during and after reception 

of evidence under section (b), and after 

entry of judgment under section (b) and 

Rules 59 and 60. Such amendments are 

made upon motion and with leave of court, 

by express consent, and by implied consent. 

Roberts v. William N. & Kate B. Reyn- 

olds Mem. Park, 281 N.C. 48, 187 S.E.2d 

721 (1972). 

Absent Amendment, Trial Must Proceed 

within Issues Raised by Pleadings.—Under 

these rules the trial must proceed within 

the issues raised by the broad pleadings 

unless the pleadings are amended. Roberts 

vy. William N. & Kate B. Reynolds Mem. 

Park, 281 N.C. 48, 187 S.E.2d 721 (1972). 

But the thrust of this rule seems to de- 

stroy the former strict code doctrine of 

variance by allowing issues to be raised by 

liberal amendments to pleadings and, in 

some cases, by the evidence. Roberts v. 
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William N. & Kate B. Reynolds Mem. 

Parl, 281 uN .©..49,0197) osbedntel (1972 )e 

Under the new Rules of Civil Procedure, the 

significance of the doctrine of variance has been 

drastically reduced. Hardison v. Williams, 21 

N.C. App. 670, 205 S.E.2d 551 (1974). 

The filing of a reply is not an amendment 
to the pleadings. Johnson v. Johnson, 14 
N.C. App. 40, 187 S.E.2d 420 (1972). 

This rule contemplates liberality on the 

part of the court in allowing amendments to the 

pleadings. Performance Motors, Inc. v. Allen, 

20 N.C. App. 445, 201 8.E.2d 513 (1974). 

Amendments should always be freely 
allowed unless some material prejudice is 
demonstrated, for it is the essence of the 
rules that decisions be had on the merits 
and not avoided on the basis of mere 

technicalities. Mangum v. Surles, 281 N.C. 

OL 118715. 2.20.6970(1972). 
The court has authority under section (b) of 

this rule to permit an amendment to the 

pleadings at any time when there is no material 

prejudice to the opposing party and such 

amendment will serve to present the action on 

its merits. Clark v. Barber, 20 N.C. App. 603, 

202 S.E.2d 347 (1974). 

No Prejudice in Denial of Motion Absent 

Evidence Supporting Proposed Amend- 

ment.—Under this rule a plaintiff cannot 

be prejudiced by the court’s denial of the 

formal motion to amend the complaint 

where there is no evidence tending to sup- 

port the allegations in the proposed amend- 

ment to the complaint. Mangum v. Surles, 

12 N.C. App. 547, 183 S.E.2d 839 (1971). 

If No Obiection to Variance, Pleadings Are 

Deemed Amended. — Under this rule, when 

the plaintiff offers evidence at trial which 
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varies from his complaint and introduces a new 
issue, the defendant may object; if the 
defendant does not object, he is viewel as 
having consented to admission of the evidence, 
and the pleadings are deemed amended to 
include the new issue. Hardison v. Williams, 21 
N.C. App. 670, 205 S.E.2d 551 (1974). 

Burden of Party Objecting to Amend- 
ment.—The party objecting to an amend- 
ment has the burden to specify the grounds 

of objection and to satisfy the court that 
he will be prejudiced by the admission of 
the evidence or by litigation of the issues 
raised by the evidence. The objecting 
party must meet these requirements in 
order to avoid “litigation by consent” or 
allowance of motion to amend. Roberts v. 
William N. & Kate B. Reynolds Mem. 
Park. 281 N.C. 48. 187° S,E-2d 721 (1972). 

If the defendant objects to evidence at trial 
which varies the complaint and introduces a 
new issue, he has the burden of proving that he 

would be prejudiced by admission of the 
varying evidence. Hardison v. Williams, 21 N.C. 
App. 670, 205 S.E.2d 551 (1974). 

The judge, etc.— 
The trial court has broad discretion in 

permitting or denying amendments. Hel- 
son’s Premiums & Gifts, Inc. v. Duncan, 9 
NEG ADD a Oose ly fer. edie brat ao 1 O) 
Galhgan. va omith, 14-N:C; “App.°220, 188 
S b.2deal eC1o7e 
A motion for leave to file an amended 

complaint is addressed to the discretion of 
the trial court. Flores v. Caldwell, 14 N.C. 
App. 144,5487 5-200 3a7T (1972). 
A motion to amend the pleadings is 

addressed to the discretion of the trial 
judge, and is not reviewable on appeal in 

the absence of a showing of an abuse of 
discretion. “Maneum vv; vouries, 125 .N.G: 
App. 547, 183 S.E.2d 839 (1971). 

In a motion to amend addressed to the 
sound discretion of the trial judge, the 
trial court has broad discretion in permit- 
ting or denying amendments. Markham v. 
Johnson, 15 N.C. App. 139, 189 S.E.2d 588 
(1972). 

This rule provides for broad discretion on the 
part of the court in allowing motions to amend 
complaint after answer is filed. Forbes v. 
Pillmon, 18 N.C. App. 439, 197 S.E.2d 226 
(1973). 

Judge May Not Strike Motion Already 
Allowed by Another Judge—When one 
judge allows a motion to amend a pleading 
in his discretion and the amendment is 
made in accordance with the authority 
granted, a second judge may not strike it 
on the ground that the first erred in allow- 
ing it. He is under the necessity of ob- 
serving the terms of the judgment allow- 
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ing the party to amend. Calloway v. Ford 
Motor Co., 281 N.C. 496, 189 S.E.2d 484 
(1972). 

Nor, Absent Changed Conditions, Allow 
Motion Already Denied.—When one su- 
perior court judge, in the exercise of his 
discretion, has,made an order denying a 
motion to amend, absent changed condi- 
tions, another superior court judge may not 
thereafter allow the motion. Calloway v. 
Ford Motor Co., 281 N.C. 496, 189 S.E.2d 
484 (1972). 

But Previous Denial Does Not Bar Later 
Motion to Another Judge.—When a judge 
in his discretion denies a motion to amend 
pleadings, or for a bill of particulars, his 
order of denial is no bar to a subsequent 
motion or application for the same relief to 
another judge. Calloway v. Ford Motor 
Cormesia NG? 496, 189 Si: ied) 484 (1972). 
Denial of plaintiff's motion to strike 

defendant’s amended answer is tantamount to 
permitting defendant to file the amended 
answer. Performance Motors, Inc. v. Allen, 20 

N.C. App. 445, 201 S.E.2d 513 (1974). 

The court in its discretion, etc.— 
The trial judge does not commit error in 

permitting defendants to amend their an- 

swer to conform to the evidence after the 
evidence on both sides is in and after the 
parties have argued the case to the jury. 

Reid v. Consolidated Bus Lines, 16 N.C. 
App al sOmtiles.b eare+ tote) 

Section (b) of this rule is essentially a 

verbatim copy of federal Rule 15(b); so 
federal decisions interpreting this rule are 
apposite. Mangum v. Surles, 281 N.C. 91, 
LS eee ode 6074 bLO72 

Section (b) was enacted to eliminate 
waste, delay, and injustice which some- 
times resulted from belated confrontations 

between insulticient allegations and plenary 
prool, Alangunt v. Surles) 281) NvG. 9147187 

S.FE.2d 697 (1972). 
The purpose of an amendment to conform 

to proof is to bring the pleadings in line with 
the actual issues upon which the case was tried; 
therefore, an amendment after judgment is not 
permissible which brings in some entirely 
extrinsic issue or changes the theory on which 
the case was actually tried, even though there is 
evidence in the record — introduced as relevant 
to some other issue — which would support the 
amendment. Fowler v. Johnson, 18 N.C. App. 
707, 198 S.E.2d 4 (1973). 

The pleadings are regarded as amended 
to conform to the proof even though the 
defaulting pleader makes no formal mo- 

tion to amend. Mangum vy. Surles, 281 
N.C. 91, 187 S.E.2d 697 (1972). 

The effect of this rule is to allow amend- 

ment by implied consent to change the 
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legal theory of the cause of action so long 

as the opposing party has not been preju- 
diced in presenting his case, i.e., where he 

had a fair opportunity to defend his case. 
Roberts v. William N. & Kate B. Reynolds 
Mem. Park, 281 N.C. 48, 187 S.E.2d 721 

(1972). 

A party who fails to object to evidence 
is initially presumed to have given implied 

consent by silence. He can avoid this only 

by satisfying the court that under the cir- 

cumstances, his consent to having certain 

issues considered by the trier of fact 

should not be implied from his failure to 

object to particular evidence. Mangum v. 

Surles, 281 N.C. 91, 187 S.E.2d 697 (1972). 

Under section (b) the rule of “litigation 

by consent” is applied when no objection 

is made on the specific ground that the 

evidence offered is not within the issues 

raised by the pleadings. In such case the 

rule amends the pleadings to conform to 

the evidence and allows any issue raised by 

the evidence to go to the jury. Roberts v. 

William N. & Kate B. Reynolds Mem. 

Park, 281 N.C. 48, 187 S.E.2d 721 (1972). 

Where no objection is made to evidence 

on the ground that it is outside the issues 

raised by the pleadings, the issue raised 

by the evidence is nevertheless before the 

trial court for determination. Mangum v. 

Surles, 281 N.C. 91, 187 S.E.2d 697 (1972). 

In an action to recover for injuries sus- 

tained when a golf cart plaintiff had rented 

from defendants rolled backwards down a 
hill and overturned while being operated 

hy plaintiff, wherein plaintiff alleged that 

defendants were negligent in failing to 

warn him of defective brakes on the golf 

cart, the pleadings were amended by im- 

plied consent to conform to the evidence 

and broaden the issue of negligence so that 

the jury could consider whether defen- 

dants breached a duty to plaintiff by fur- 

nishing a golf cart which they knew had 

no brakes on it when going backwards, 

where defendants failed to object to plain- 

tiff’s testimony outside the pleadings that 

the individual defendant told him at the 

accident scene that defendants’ golf carts 

had no brakes on them while going back- 

wards. Roberts v. William N. & Kate B. 

Reynolds Mem. Park, 281 N.C. 48, 187 

S.E.2d 721 (1972). 

Where, in an action to set aside a deed, 

plaintiff introduced evidence not supported 

by the pleadings that defendants fraud- 

ulently induced her to sign the deed by 

representing the instrument to be a note, 

and defendants failed to object to such evi- 

dence on the ground that it was outside 

the issues raised by the pleadings, plaintiff 
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was entitled as a matter of law to have 
the issue of fraud submitted to the jury and 
to amend her complaint to conform her 
pleadings to the evidence. Magnum v. 
Surles, 281 N.C. 91, 187 S.E.2d 697 (1972). 
Where the record disclosed that the case 

was tried as though the statute of frauds 
was properly pleaded, section (b) of this 
rule applied and the appeal was treated as 
though the statute of frauds was properly 
pleaded. Bercegeay v. Surfside Realty Co., 
160N' Ca App. 718) 193) S.BedhsaGu(19()s 

Better Practice Is Motion for Leave to 
Amend.—Better practice dictates that even 
where pleadings are deemed amended un- 
der the theory of litigation by consent, the 
party receiving the benefit of the rule 
should move for leave of court to amend, 
so that the pleadings will actually reflect 
the theory of recovery. Roberts v. William 
N. & Kate B. Reynolds Mem. Park, 281 
N.GlHS 4187 SiH 2d-721 (1972). 

But failure to make the amendment will 
not jeopardize a verdict or judgment based 
upon competent evidence. If an amendment 
to conform the pleadings to the proof 

should havé been made in order to sup- 
port the judgment, the appellate court will 
presume it to have been made. Mangum 

v. Surles, 281 N.C. 91, 187 S.E.2d 697 

(1972). 
Where an issue not raised by the plead- 

ings has been tried by express or implied 

consent, answered by the jury or the judge, 

and the judgment rendered on the verdict 

has been affirmed on appeal, the failure to 

amend should not, and does not, affect the 

results of the trial which has been had up- 

on the merits. Mangum v. Surles, 281 

N.C. 91, 187 S.E.2d 697 (1972). 

Section (c) Is More Liberal than 

Comparable Federal Rule. — Section (c) is 

more liberal in allowing amendments than the 

comparable federal rule. In North Carolina 

even a new cause of action can be said to relate 

back for amendment purposes. Humphries v. 

Going, 59 F.R.D. 583 (E.D.N.C. 1973). 

The distinction between supplemental 

pleadings and amendments is that supple- 

mental pleadings relate to occurrences, 

transactions and events which may have 

happened since the date of the pleadings 

sought to be supplemented; whereas, 

amendments relate to occurrences, transac- 

tions and events that could have been, but 

for some reason were not, alleged in the 

pleadings sought to be amended. ‘Villiams 

vy, Rutherford Freight Lines, 10 N.C. App. 

384, 179 S.E.2d 319 (1971). 
Relation Back of Supplementary Plead- 

ings.—There can be no relation back of 

supplementary pleadings where at the time 
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the suits were instituted no actionable 
damages existed, nor did the claims al- 
leged become actionable within the time 
provided by statute for the instituting of 
suits in slander actions. Williams v. Ruther- 
ford Freight Lines, 10 N.C. App. 384, 179 
Sckezaes 197 (297 2)" 

The case law is not clearly developed on 

the extent to which a supplemental com- 
plaint will be held to relate back for stat- 

ute of limitations purposes. Williams v. 
Rutherford Freight Lines, 10 N.C. App. 
BSLV 9eS Eyed 819 (190d)? 
Amendment Should Actually Be Made 

Where Retrial Is Ordered.—VWVhen a re- 
trial is ordered for failure to submit the 
issues raised by the evidence but not by 
the pleadings, failure of the court to allow 
an amendment in order to conform the 
pleadings to the proof, or when a dismissal 
or directed verdict is erroneously entered 
upon the ground of a fatal variance be- 
tween allegation and proof, orderly pro- 

cedure, compliance with Rule 9(b), and 
and good technique require that the amend- 

ment actually be made. Mangum v. Surles, 
Dei eens iS yamoliseda GO me ( 1072): 
Amendment of Pleadings to Conform to 

Evidence Admitted over Objection.—This 
rule permits amendment of pleadings to 
conform to the evidence even where the 
evidence is admitted over objection. John- 
son v. Johnson, 14 N.C. App. 40, 187 S.E.2d 

420 (1972). 
Even when the evidence is objected to on 
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the ground that it is not within the issue 

raised by the pleadings, the court will 
freely allow amendments to present the 

merits of the case when the objecting party 
fails to satisfy the court that he would be 
prejudiced in the trial on its merits. Rob- 
erts v. William N. & Kate B. Reynolds 
Mem. Park; 281 N.C. 48, 187 S.E.2d 721 
(1972). 

Applied in Performance Motors Inc. v. 
Allen, 280 N.C. 385, 186 S.F.2d 161 (1972); 
Walliams -v. Nationwide Ins. Co., 12 N.C. 
App. 131, 182 S.E.2d 653 (1971); Southwire 
omy sonwuvie Won) 12) N.C? App. 335, 
lease dios 61971)" Clary vi Nivens;, 12 

NG eApp. 690; 184 S.E.2d 374 (1971); 
Daviseer Connell... 14) N.C. App, 23, 187 
S.E.2d 360 (1972): McNamara v. Kerr- 
McGee Chem. Corp., 328 F. Supp. 1058 
hee N (ee197 ye \lerchants Distrib., Inc: 
v. Hutchinson; 16 N.C. App. 655, 193 

Sele2de1567 (1972) e\Vindfhield ‘Corp:-v. Mc 

Gallum= inspection Co,, 18°N:.C. App.. 168, 
196" S.EA2d 60% 81973). 

Quoted in Rea v. Hardware Mut. Cas. 
Gomes een Ge Anp 620,190 ~SiE2d 708 
(1972). 

Cited in Magnolia Apts., Inc. v. Hanes, 

8 N.C. App. 394, 174 S.E.2d 828 (1970): 
SOartatemedsine ince brown, 14° N.C. 
App. 383, 188 S.E.2d 574 (1972); Livengood v. 
Piedmont & N. Ry., 18 N.C. App. 352, 197 
S.E.2d 66 (1973); Thacker v. Harris, 22 N.C. 

App. 1038, 205 S.E.2d 744 (1974). 

Rule 16. Pretrial procedure; formulating issues. 
The rules achieve their purpose of in- 

suring a speedy trial on the merits of a 
case by providing for and encouraging lib- 

eral amendments to conform pleadings and 
evidence under Rule 15(a), by pretrial 
order under this rule, during and after re- 

ception of evidence under Rule 15(b), and 
after entry of judgment under Rules 15(b), 
59 and 60. Such amendments are made up- 

on motion and with leave of court, by 

express consent, and by implied consent. 
Roberts v. William N. & Kate B. Reynolds 
Menisharupcele nN G46. 187s on 2d tel, 
(1972); 

Applied in Page v. Sloan, 12 N.C. App. 
CERT OIESEe operate bine (eae ab) 

Cited in Fisher v. Jones, 15 N.C. App. 
Cot ioUmo. boas 662" (1972): 

ARTICLE 4. 

Parties. 

Rule 17. Parties plaintiff and defendant; capacity. 

(b) Infants, incompetents, etc. — 
(1) Infants, ete., Sue by Guardian or Guardian Ad Litem. — In actions or 

special proceedings when any of the parties plaintiff are infants or 
incompetent persons, whether residents or nonresidents of this State, 
they must noes by general or testamentary guardian, if they have 
any within t e State or by guardian ad litem appointed as hereinafter 
provided; but if the action or proceeding is against such guardian, or 
if there is no such known guardian, then such persons may appear by 
guardian ad litem. The duty of the State solicitors to prosecute in the 
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cases specified in Chapter 33 of the General Statutes, entitled 
“Guardian and Ward,” is not affected by this section. 

(2) Infants, etc., Defend by Guardian Ad Litem. — In actions or special 

proceedings when any of the defendants are infants or incompetent 

persons, whether residents or nonresidents of this State, they must 

defend by general or testamentary guardian, if they have any within 

this State or by guardian ad litem appointed as hereinafter provided; 

and if they have no known general or testamentary guardian in the 

State, and any of them have been summoned, the court in which said 

action or special proceeding is pending, upon motion of any of the 

parties, may appoint some discreet person to act as guardian ad litem, 

to defend in behalf of such infants, or incompetent persons, and fix and 

tax his fee as part of the costs. The guardian so appointed shall, if the 

cause is a civil action, file his answer to the complaint within the time 

peau for other defendants, unless the time is extended by the court; 

and if the cause is a special proceeding, a copy of the complaint, with 

the summons, must be served on him. After 20 days’ notice of the 

summons and complaint in the special proceeding, and after answer 

filed as above prescribed in the civil action, the court may proceed to 

final judgment as effectually and in the same manner as if there had 

been personal service upon the said infant or incompetent persons or 

defendants. 
All orders or final judgments duly entered in any action or 

special proceeding prior to April 8, 1974, when any of the de- 

fendants were infants or incompetent persons, whether residents 

or nonresidents of this State, and were defended therein by a 

general or testamentary guardian or guardian ad litem, and sum- 

mons and complaint or petition in said action or special proceeding 

were duly served upon the guardian or guardian ad litem and answer 

duly filed by said guardian or guardian ad litem, shall be good and 

valid notwithstanding that said order or final judgment was entered 

less than 20 days after notice of the summons and complaint were 

served upon said guardian or guardian ad litem. 

(3) Appointment of Guardian Ad Litem Notwithstanding the Existence of 

a General or Testamentary Guardian. — Notwithstanding the 

provisions of subsections (b)(1) and (b)(2), a guardian ad litem for an 

infant or incompetent person may be appointed in any case when it is 

deemed by the court in which the action is pending expedient to have 

the infant, or insane or incompetent person so represented, not- 

withstanding such person may have a general or testamentary 

guardian. 
(4) Appointment of Guardian Ad Litem for Unborn Persons. — In all actions 

in rem and quasi in rem and in all actions and special proceedings 
which 

involve the construction of wills, trusts and contracts or any instrument 

in writing, or which involve the determination of the ownership of 

property or the distribution of property, if there is a possibility that 

some person may thereafter be born who, if then living, woul be a 

necessary or proper party to such action or special proceeding, the court 

in which said action or special proceeding is pending, upon motion of 

any of the parties or upon its own motion, may appoint some discreet 

erson guardian ad litem to defend on behalf of such unborn person. 

Raeiee upon the guardian ad litem appointed for such unborn person 

shall have the same force and effect as service living. All proceedings 

by and against the said guardian ad litem after appointment shall be 

overned by all provisions of the law applicable to guardians ad litem 

or living persons. 
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(5) pense of Guardian Ad Litem for Corporations, Trusts, or Other 
ntities Not in Existence. — In all actions which involve the 

construction of wills, trusts, contracts or written instruments, or the 
determination of the ownership of property or the disposition or 
distribution of property pursuant to the provisions of a will, trust, 
contract or written instrument, if such will, trust, contract or written 
instrument provides benefits for disposition or distribution of property 
to a corporation, a trust, or an entity thereafter to be foctited for the 
purpose of carrying into effect some provision of the said will, trust, 
contract or written instrument, the court in which said action or special 
proceeding is pending, upon motion of any of the parties or upon its 
own motion, may appoint some discreet person guardian ad litem for 
such corporation, trust or other entity. Service upon the guardian ad 
litem appointed for such corporation, trust or other entity shall have 
the same force and effect as service upon such corporation, trust or 
entity would have had if such corporation, trust or other entity had been 
in existence. All proceedings by and against the said guardian ad litem 
after appointment shall be governed by all provisions of the law 
applicable to guardians ad litem for living persons. 

(6) When Guardian Ad Litem Not Required in Domestic Relations Actions. 
— Notwithstanding any other provisions of this rule, an infant who 
is competent to marry, and who is 18 years of age or older, is competent 
to prosecute or defend an action or proceeding for his or her absolute 
divorce, divorce from bed and board, alimony pendente lite, permanent 
alimony with or without divorce, or an action or proceeding for the 
custody and support of his or her child, without the appointment of a 
guardian ad litem. 

(7) Miscellaneous Provisions. — The provisions of this rule are in addition 
to any other remedies or procedures authorized or permitted by law, 
and it shall not be construed to repeal or to limit the doctrine of virtual 
representation or any other law or rule of law by which unborn persons 
or nonexistent corporations, trusts or other entities may be represented 
in or bound by any judgment or order entered in any action or special 
proceeding. This rule shall apply to all pending actions and special 
roceedings to which it may be constitutionally applicable. All 

judgments and orders heretofore entered in any action in which a 
guardian or guardians ad litem have been appointed for any unborn 
person or persons or any nonexistent corporations, trusts or other 
entities, are hereby validated as of the several dates of entry thereof 
in the same manner and to the full extent that they would have been 
valid if this rule had been in effect at the time of the appointment of 
such guardians ad litem; provided, however, that the provisions of this 
sentence shall be applicable only in such cases and to the extent to 
which the application thereof shall not be prevented by any 
constitutional limitation. 

(c) Guardian ad litem for infants, insane or incompetent persons; appointment 
procedure-—When a guardian ad litem is appointed to represent an infant or 
insane or incompetent person, he must be appointed as follows: 

(1) When an infant or insane or incompetent person is plaintiff, the appoint- 
ment shall be made at any time prior to or at the time of the commence- 
ment of the action, upon the written application of any relative or 
friend of said infant or insane or incompetent person or by the court 
on its own motion. 

(2) When an infant is defendant and service under Rule 4(j)(1)a is made 
upon him the appointment may be made upon the written application 
of any relative or friend of said infant, or, if no such application is 
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made within 10 days after service of summons, upon the written ap- 
plication of any other party to the action or, at any time by the court 
on its own motion. 

(3) When an infant or insane or incompetent person is defendant and ser- 
vice can be made upon him only by publication, the appointment may 
be made upon the written application of any relative or friend of said 
infant, or upon the written application of any other party to the action, 
or by the court on its own motion, before completion of publication, 
whereupon service of the summons with copy of the complaint. shall 
be made forthwith upon said guardian so appointed requiring him to 
make defense at the same time that the defendant is required to make 
defense in the notice of publication. 

(4) When an insane or incompetent person is defendant and service by pub- 

lication is not required, the appointment may be made upon the written 

application of any relative or friend of said defendant, or upon the 
written application of any other party to the action, or by the court on 
its own motion, prior to or at the time of the commencement of the 
action, and service upon the insane or incompetent defendant may 

thereupon be dispensed with by order of the court making such appoint- 

ment. 

(Loire ibO.sso4 19a, CeL Logs) 

Editor’s Note.— 
The 1971 amendment deleted “or Rule 

$(j)(1)b” following “Rule 4(j)(1)a” in 

subsection (2) of section (c). The amend- 
ment also deleted “at any time after the 
filing of the affidavit required by Rule 4 
(j)(1)e and” following ‘‘on its own mo- 
tion” in subsection (3) of section (c). 

The 1973 amendment added the second 

paragraph of subsection (2) of section (b). 

As the rest of the rule was not changed by the 

amendments, only sections (b) and (c) are set 

out. 
For note on requirement of notice for 

appointment of guardians ad litem and next 
friends, see 48 N.C.L. Rev. 92 (1969). For 
article on the legislative changes to the new 
Rules of Civil Procedure, see 6 Wake 

Forest Intra. L. Rev. 267 (1970). 
Section (a) of this rule is identical to 

federal Rule 17(a). Crosrol Carding Devs., 
Inc. v. Gunter & Cooke, Inc., 12 N.C. App. 
448, 183 S.E.2d 834 (1971): 

Real Party in Interest in Wrongful Death 

Action. — In an action to recover damages for 

wrongful death the real party in interest is the 

beneficiary under the statute for whom 

recovery is sought, and not the administrator. 

King v. Grindstaff, 284 N.C. 348, 200 S.E.2d 799 

(1973). 
Infants and persons non compos mentis 

are peculiarly entitled to the protection of 

the court. Rutledge v. Rutledge, 16 N.C. 

App. 427, 127 S.E.2d 163 (1971). 

A principal means for extending this pro- 

tection is by appointment of a guardian or, 

where appropriate, a guardian ad litem. 

Rutledge v. Rutledge, 10 N.C. App. 42%, 127 

S.E.2d 163 (1971). 
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Former Practice Changed.—The practice 
which formerly prevailed in this State, that 

an infant plaintiff appeared by his next 
friend, has been changed. Sadler v. Purser, 
Pe CWA pp) 206) 1827 Seed sao ror ae 
Now Infant or Incompetent Plaintiff 

Must Appear by Guardian.— Now in actions 

or special proceedings when any of the 

parties plaintiff are infants or incompetent 
persons, they must appear by general or 
testamentary guardian, if they have any 
within the State, or by duly appointed 
guardian ad litem. Sadler y. Purser, 12 
NCE “App 2060 182.9. Bed pso0 ei ag ty 
The change effected is more than a mere 

change in nomenclature, since substantial 
differences have been recognized between 

the powers and duties of a next friend and 

those of a duly appointed guardian ad 
litem. Sadler v. Purser, 12 N.C. App. 206, 
182 S.E.2d 850 (1971). 

This rule makes no reference to a “next 
friend,” but provides for the appointment of 
a guardian or guardian ad litem for infants 
and incompetents who are parties, whether 

plaintiff or defendant, in any civil action. 

Rutledge v. Rutledge, 10 N.C. App. 427, 179 

Sbediloa (lon) 
It is ordinarily desirable that an incom- 

petent’s litigation be conducted by a gen- 

eral guardian, who, being in control of his 
ward’s affairs. can relate the effect of the 
litigation to the incompetent's entire estate. 

Hagins v. Redevelopment Comm'n, 275 

N.C. 90, 165 S.E.2d 490 (1969). 
Jurisdiction of Court to Appoint Guard- 

ian ad Litem for Adult Plaintiff—An adult 
plaintiff who is not an idiot or lunatic 
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must be non compos mentis before the 
court has jurisdiction to appoint a guardian 
ad litem for him. Hagins v. Redevelopment 
Comm’n, 275 N.C. 90, 165 S.E.2d 490 
(1969). 

Where a party in a civil action has been 
judicially determined or is conceded to be 
mentally incompetent, the law is clear; he 

must be represented by a guardian or 
guardian ad litem. Rutledge v. Rutledge, 10 
N.C. App. 427, 179 S.E.2d 163 (1971). 

If a defendant in a civil action is non 
compos mentis, he must defend by general 
or testamentary guardian if he has one 
within the State, otherwise by guardian ad 
litem to be appointed by the court. Rutledge 
v. Rutledge, 10 N.C. App. 427, 179 S.E.2d 
163 (1971). 

Either party, or the court upon its own 
motion, may initiate proceedings for the ap- 
pointment of a guardian ad litem before any 
hearing on the merits. Rutledge v. 
Rutledge, 10 N.C. App. 427, 179 S.E.2d 163 
(1971). 

The court may not quash the service on 
an incompetent. Rutledge v. Rutledge, 10 
NOCIVA ppeit2ret7 9S. Hiedul63 (1971). 

But the court should see to it that an 
incompetent is properly represented before 
any action is taken which is detrimental to 
his interests. Rutledge v. Rutledge, 10 N.C. 
App. 427, 179 S.E.2d 163 (1971). 

Judge Must Determine Question of Com- 
petency Before Proceeding with Trial.—If 
in the course of the trial of a civil action or 
proceeding, circumstances are brought to 

the attention of the trial judge which raise 
a substantial question as to whether a party 

litigant, who is not already represented by a 
guardian, is non compos mentis, it is the 
duty of the trial judge to see that proper 
determination of this question is made 
before proceeding further with-the trial in 
any way which might prejudice the rights 
of such party. Rutledge v. Rutledge, 10 
N.C. App. 427, 179 S.E.2d 163 (1971). 

The trial court committed error in pro- 
ceeding into a hearing on the merits, where 
the evidence bearing on the question of de- 
fendant’s competency was at least sufficient 
to require the court to conduct a voir dire 
examination into the matter, preferably 
with the defendant present in person so that 
the court could observe him. Rutledge v. 
Rutledge, 10 N.C. App. 427, 179 S.E.2d 163 
(19712 

Where circumstances arise in the course 
of a trial which bring into question the 
competence of a litigant, it is the duty of 
the trial judge to determine this question 
before proceeding. Williams v. Williams, 
13 N.C. App. 468, 186 S.E.2d 210 (1972). 
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Judge Determines Whether Circum- 
stances Raise Substantial Question as to 
Competency.—\WVhether the circumstances 
which are brought to the attention of the 
trial judge are sufficient to raise a sub- 
stantial question as to the party’s com- 
petency is a matter to be initially deter- 
mined in the sound discretion of the trial 
judge. Rutledge v. Rutledge, 10 N.C. App. 
427, 179 S.E.2d 163 (1971). 

In making this initial determination, 
normally a voir dire examination should be 
conducted. Rutledge v. Rutledge, 10 N.C. 
AD OMe cma. eo. l,2do163. (1971). 

Where practicable, it is preferable that 
the party whose competency is questioned 

be present in person at the voir dire ex- 
amination before the court. Rutledge v. 
Rutledge, 10 N.C. App. 427, 179 S.E.2d 163 
(1971). 

If the evidence at the voir dire examina- 
tion is conflicting, the trial judge should 
make findings of facts as the basis for his 
determination as to whether any substantial 
question of competency is raised. Rutledge 
v. Rutledge, 10 N.C. App. 427, 179 S.E.2d 
163 (1971). 
Judge May Appoint Guardian ad Litem 

where Party Does Not Deny Incompe- 
tency.—If, at the time appointed for the 
hearing, the party does not deny the al- 

legation that he is incompetent, and the 
judge is satisfied that the application is 
made in good faith, and that the party is 

non compos mentis, the judge may proceed 
to appoint a guardian ad litem to act for 

him. Rutledge v. Rutledge, 10 N.C. App. 
42179. 2 dnh Oa) U19.0d je 

But Party Asserting Competency Is En- 

titled to Have Issue Determined as Pro- 
vided in § 35-2.—If, at the time appointed 
for the hearing, the party asserts his compe- 
tency, he is entitled to have the issue de- 
termined as provided in § 35-2. Rutledge v. 
Rutledge, 10: N:C., App. 427, 179. S.E.2d: 163 

(1971). 
Such Party Is Entitled to Notice and Op- 

- portunity to Be Heard. — When a party's 
lack of mental capacity is asserted and 

denied—and he has not previously been 

adjudicated incompetent to manage his af- 
fairs—he is entitled to notice and an op- 
portunity to be heard before the judge can 

appoint a guardian ad litem for him. Hagins 
v. Redevelopment Comm'n, 275 N.C. 90, 165 

S.E.2d 490 (1969). 
Normally, a litigant has a fundamental 

right to select the attorney who. will 

represent him in his lawsuit, to conduct his 
litigation according to his own judgment 
and inclination, and--if the case is to be 
compromised—to have it settled upon terms 
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which are satisfactory to him. If this right 
is taken from him upon a factual finding 
which he disputes, fundamental fairness and 

the constitutional requirements of due 
process require that he he given an op- 

portunity to defend and he heard. Hagins 
v. Redevelopment Comm'n, 275 N.C. 90, 

165 S.E.2d 490 (1969), 

If the trial judge determines after voir 

dire examination that a substantial question 
as to the party's competency is raised, no- 

tice and opportunity to be heard must then 

be given the party for whom appointment 
of a guardian is proposed. Rutledge v. 
Rutledge 100N.C. “App: 327, 179 SE :2d:163 
(197.1). 

A person for whom a guardian ad litem 
is proposed is entitled to notice as in case 
of an inquisition of lunacy under § 35-2. 

Rutledge v. Rutledge, 10 N.C. App. 427, 
ised 1163 (49711). 

The trial court properly denied the mo- 

tion for appointment of a guardian for the 
defendant, since no notice of such motion 
had been given to the defendant. Rutledge 

Verkutiedves 100N 1G. ADD. tenet 79 5. E.2d 
163 (2971). 

And Appointment Made without Notice 
and Opportunity to Be Heard Is Void. — 
Where the plaintiff had neither notice that 
her competency to manage her affairs was 

challenged nor an opportunity to be heard 

on the issue, the order appointing a guard- 
ian ad litem was void and his settlements 
of her actions, notwithstanding they were 
approved by the court, were not binding 
upon her. Hagins v. Redevelopment 
Gani tee ape C00 G5 o, F.2d) 490 
(1969). 
Time for Notice.—Section 35-2 does not 

specify the time for notice but, by analogy 

to Rule 6(d) of the Rules of Civil Proce- 
dure, five days’ notice would be appropriate 

unless the court, for good cause, should 

prescribe a shorter period. Rutledge v. 

Rutledge, 10 N.C. App. 427, 179 S.E.2d 168 

(1971). 
Test of Incompetency.—While there are 

varying degrees of mental inadequacy, the 

law will not (and should not) deprive a 
person of the control of his lawsuit or his 

property unless he is “incompetent from 

want of understanding to manage his own 

affairs.’ This is the criterion fixed by § 
35-2, and the word “affairs” encompasses a 

person’s entire property and business—-not 
just one transaction or one piece of prop- 

erty to which he may have a unique attach- 

ment. Hagins v. Redevelopment Comm'n, 

275 N.C. 90, 165 $.E.2d 490 (1969). 

There is no completely satisfactory 
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definition of the phrase in § 35-2, “incompe- 

‘ent from want of understanding to manage 
his own affairs.’ Hagins v. Redevelopment 
Comm’n, N.C, 90, 165 S.E.2d 490 
(1969). 

The facts in every case will be different 
and competency or incompetency will de- 
pend upon the individual's “general frame 
and habit of mind.” Hagins v. Redevelop- 
ment Comm’n 275 N.C. 90, 165 S.E.2d 490 
(1969). 

Under § 35-2, if a person's mental condi- 
tion is such that he is incapable of transact- 
ing the ordinary business involved in tak- 

ing care of his property, if he is incapable 
of exercising rational judgment and weigh- 

ing the consequences of his acts upon him- 
self, his family, his property and estate, he 
is incompetent to manage his affairs. On the 
other hand, if he understands what is re- 
quired for the management of his ordinary 
business affairs and is able to perform 
those acts with reasonable continuity, if he 
comprehends the effect of what he does, 
and can exercise his own will, he is not 
lacking in understanding within the mean- 
ing of the law, and he cannot be deprived of 
the control of his litigation or property. 

Hagins v. Redevelopment Comm’n, 275 
N.©@2905165 OS E.20d5490) C1969); 

Incompetency to administer one’s prop- 

erty depends upon the general frame and 
habit of mind, and not upon specific actions, 

such as may be reflected by eccentricities, 
prejudices, or the holding of particular 
beliefs. Hagins v. Redevelopment Comm’n, 

275 N.C. 90, 165 S.E.2d 490 (1969). 
To authorize the appointment of a guard- 

ian ad litem, it is not enough to show that 
another might manage a man’s property 
more wisely or efficiently than he himself. 
Hagins v. Redevelopment Comm’n, 275 
N.C. 90, 165 S.E.2d 490 (1969). 

Mere weakness of mind will not be suf- 
ficient to put a person among those who are 
incompetent to manage their own affairs. 
Hagins v. Redevelopment Comm’n, 275 
N.C. 90, 165 S.E.2d 490 (1969). 

The power, etc.— 
A guardian ad litem has no authority to 

receive money or administer the litigant’s 
property. His powers are coterminous with 
the beginning and end of the litigation in 
which he is appointed. Hagins v. Re- 
development Comm’n, 275 N.C. 90, 165 
S.E.2d 490 (1969). 
When Inquisition, etc.— 
An inquisition is not always a condition 

precedent for the appointment of a guard- 
ian ad litem. In an emergency, when it is 
necessary, pendente lite, to safeguard the 

~ fe 
De 
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property of a person non compos mientis 
whose incompetency has not been adjudi- 
cated, the protection of the court may be 
invoked in his behalf by one acting as 
guardian ad litem. Hagins v. Redevelop- 
ment Comm’n, 275 N.C. 90, 165 S.E.2d 490 
(1969). 

Where an incompetent plaintiff died after 
institution of action by her next friend, and 

the court authorized and directed substitution 
of the administrator as new plaintiff, failure so 
to substitute requires dismissal of appeal by 
the court against the appellant’s next friend. 
Ginn v. Smith, 20 N.C. App. 526, 201 8.E.2d 739 
(1974). | 

Third-Party Beneficiary. — \Whether a 
third-party beneficiary has a right of ac- 
tion depends upon the substantive law. 
The result is that if by the substantive law 
the beneficiary has a right of action, the 
beneficiary may sue, and the party with 
whom or in whose name the contract was 
made may also sue and need not join the 
beneficiary. Crosrol Carding Devs., Inc. v. 
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Gunter & Cooke, Inc., 12 N.C. App. 448, 
183 S.E.2d 834 (1971). 
A third-party beneficiary to a contract is 

entitled to maintain an action for its breach, 
but this rule is not applicable where the 
contract is not made for the direct benefit 
of the third party and any benefit accru- 
ing to him is merely incidental. Crosrol 
Carding Devs., Inc. v. Gunter & Cooke, 
Inc., 12 N.C. App. 448, 183 S.E.2d 834 
(1971). 

Ratification of Commencement of Action. 
—\W here counsel for the employer and his 
insurance carrier participated in the action 
as counsel for the plaintiff, that was a rati- 
fication of the commencement of the ac- 
tion within a reasonable time after the 
motion of dismissal was made. Long v. 
Goble: .11 N.C. App. 624, 182 S.E.2d° 234 
(1971). 
Applied in McNamara v. Kerr-McGee 

Giema Corp. a25 K..Supp. 10583(.D.N.G, 
1971); Presnell v. Trollinger Inv. Co., 20 N.C. 

App. 722, 202 S.E.2d 493 (1974). 

Rule 18. Joinder of claims and remedies. 

Editor’s Note.— 
For article on the legislative changes to 

the new Rules of Civil Procedure, see 6 

Wake Forest intra: Paeneverconn 1970); 
Rule Does Not Apply to Counterclaims. — 

This rule applies to joinder of claims and 

remedies and not to counterclaims, which are 
controlled by Rule 18. Reichler v. Tillman, 21 

N.C. App. 38, 203 S.E.2d 68 (1974). 

Applied in Wickes Corp. v. Hodge, 7 

NeCeApD 20a 1i2).0.F,.20:890 (1970); 

Rule 19. Necessary joinder of parties. 
Sections (a) and (b) make no substan- 

tive change in the rules relating to joinder 
of parties as formerly existed. Crosrol 
Carding Devs., Inc. v. Gunter & Cooke, 
Ties ele Nt Cr AD pe ee So Poe ode eo 
(1971). 

This rule makes no change in the cate- 
gorizing of parties as necessary, proper 
and formal, or in the underlying principles 
upon which the categories have been based. 
Crosrol Carding Devs., Inc. v. Gunter & 
Cooke, Inc., 12 N.C. App. 448, 183 S.E.2d 
834 (1971). 
A sound criterion for deciding whether 

particular persons must be joined in litiga- 
tion between others appears in the defini- 
tion of necessary parties as those persons 
who have rights which must be ascertained 
and settled before the rights of the parties 
to the suit can be determined. Wall v. 
Sneed, 13 N.C. App. 719, 187 S.E.2d 454 
(1972). 

Necessary parties must be joined in an 
action. Crosrol Carding Devs., Inc. v. 
Gunter & Cooke, Inc., 12 N.C. App. 448, 

183 S.E.2d 834 (1971). 
Proper parties may be joined. Crosrol 

Carding Devs., Inc. v. Gunter & Cooke, 

Inc wlan .G wApp. 1.448." 183° «<Sik.2d t834 
(GEO) 

Whether proper parties will be ordered 
joined rests within the sound discretion 
of the trial court. Crosrol Carding Devs., 
Inc. v. Gunter & Cooke, Inc., 12 N.C. App. 
448, 183 S.E.2d 834 (1971). 

Necessary Parties.— 
In accord with ist paragraph in original. 

See MacPherson v. City of Asheville, 283 
C2008) 196) > ean 200 (1973). 

In accord with 3rd paragraph in original. 
See Wall v. Sneed, 13 N.C. App. 719, 187 
S.E.2d 454 (1972). 
A person is a necessary party to an ac- 

tion if his interest is such that no decree 
can be rendered which will not affect him. 
Wall v. Sneed, 13 N.C. App. 719, 187 
S.E.2d 454 (1972). 

The term “necessary parties’ embraces 
all persons who have or claim material in- 
terests in the subject matter of a contro- 
versy, which interests will be directly 
affected by an adjudication of the contro- 
versy. Wall v. Sneed, 13 N.C. App. 719, 
187 S.E.2d 454 (1972). 

A necessary party is one who is so vitally 
interested in the controversy that a valid 
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judgment cannot be rendered in the action 
completely and finally determining the 
controversy without his presence. Crosrol 
Carding Devs., Inc. v. Gunter & Cooke, 
Ine), 412 N.C. App. 448, 188° S:B.2d> 834 

(1971). 

Proper Parties.— 
A proper party is one whose interest 

may be affected by a decree, but whose 
presence is not essential in order for the 
court to adjudicate the rights of others. 
Crosrol Carding Devs., Inc. v. Gunter & 
Cooke, Inc., 12 N.C. App. 448, 183 S.E.2d 
834 (1971). 

Procedure as to Motion under Rule 
12(b)(7). — When faced with a motion 
under Rule 12(b)(7), the court will decide 
if the absent party should be joined as a 
party. If it decides in the affirmative, the 
court will order him brought into the ac- 
tion. However, if the absentee cannot be 
joined, the court must then determine, by 

balancing the guiding factors set forth in 

section (b) of this rule, whether to pro- 
ceed without him or to dismiss the action. 
A dismissal under Rule 12(b)(7) is not 

considered to be on the merits and is with- 

out prejudice. Crosrol Carding Devs., Inc. 

vouicunter. 6. Cooke, Inc, 12, N.C; App: 

448, 183 S.F.2d 834 (1971). 

1974 CUMULATIVE SUPPLEMENT § 1A-1, Rule 20 

Discretion of Court.— 
When not regulated by statute the pro- 

cedural processes which will best promote 
the administration of justice are left to the 
judicial discretion of the trial judge. He 
has plenary power with respect to those 
who ought to be made parties to facilitate 
the administration of justice. Crosrol Card- 
ing Devs., Inc. v. Gunter & Cooke, Inc., 

120N:; Gr App. 448,483) 9. bild $34 7(1971)) 
Suit by Beneficiary of Contract.—A party 

to a contract is ordinarily not a necessary - 
party in a suit brought against the other 
contracting party by a beneficiary who 
claims the contract has been breached. 
Crosrol Carding Devs., Inc. v. Gunter & 
Cooke, Inc., 12 N.C. App. 448, 183 S.E.2d 
834 (1971). 

Applied in North Carolina Monroe 
Constr. Co. v. Guilford County Bd. of 
Educ., 278 N.C. 633, 180 S.E.2d 818 (1971). 

Quoted in Presnell v. Trollinger Inv. Co., 20 
N.C. App: 722, 202 S.E.2d 493 (1974). 

Stated in Bowman v. Town of Granite Falls, 

21N.C. App. 333, 204 S.E.2d 239 (1974). 
Cited in T. A. Loving Co. v. Latham, 15 

N.C. App. 441, 190 S.E.2d 248 (1972); 
KGGhwev. scope elon NG. Apps ( 326," 192 
See ae Omit O72 ieeatt deseo Ny 129,08 195 
S.E.2d 552 (1973); State v. Hines, 19 N.C. App. 
87, 197 S.E.2d 893 (1973). 

Rule 20. Permissive joinder of parties. 

(a) Permissive joinder—All persons may join in one action as plaintiffs if they 

assert any right to relief jointly, severally, or in the alternative in respect of or 

arising out of the same transaction, occurrence, or series of transactions or occur- 

rences and if any question of law or fact common to all parties will arise in the 

action. All persons may be joined in one action as defendants if there is asserted 

against them jointly, severally, or in the alternative, any right to relief in respect 

of or arising out of the same transaction, occurrence, or series of transactions or oc- 

currences and if any question of law or fact common to all parties will arise in the 

action. A plaintiff or defendant need not be interested in obtaining or defending 

against all the relief demanded. Judgment may be given for one or more of the 

plaintiffs according to their respective rights to relief, and against one or more 

defendants according to their respective liabilities. 

(b) Separate trial—The court shall make such orders as will prevent a party 

from being embarrassed, delayed, or put to expense by the inclusion of a party 

against whom he asserts no claim and who asserts no claim against him, and shall 

order separate trials or make other orders to prevent delay or prejudice. (1967, 

c. 954, s. 1; 1973, c. 75.) 
Editor’s Note. — The 1973 amendment 

substituted “if” for “of” preceding “any 
question of law” near the end of the sec- 

ond sentence. 
Alternative claims may be joined under 

section (a) if two tests are met. First, each 

claim must arise out of the same transac- 

tion, the same occurrence, or a series of 
either. The second test is that each claim 
must contain a question of law or fact, 
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which will arise, common to all parties. 
Aetnavine ls Cosa, Carroll's sTranster,. ine: 
14.N.C, App. 481, 188 S.E.2d 612 (1972). 
The practical occasion for alternative 

joinder is that created by uncertainty as to 
which of several parties is entitled to re- 
cover or is liable. Obviously uncertainty 
more frequently exists with respect to the 

person than to the person entitled; hence 
alternative joinder of defendants is more 
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trequent. Aetna Ins. Co. v. Carroll’s Trans- 
fer, Inc., 14 N.C. App. 481, 188 S.E.2d 612 
(1972). 

Section (b) authorizes the judge to order 
separate trials, or make other orders to 
prevent a party from being embarrassed, 
delayed, or put to expense by the joinder 

of a party. This may be done on motion of 
either party, and the decision whether to 
do so rests in the discretion of the trial 
judge. Aetna Ins. Co. v. Carroll’s Trans- 
fer inc. 14N. GA ppasi188 9 Sik. 2di612 
(1972). 
Although the basic philosophy of the 

party joinder provisions is to allow rela- 

tively unrestricted initial joinder, there are 
provisions in section (b) of this rule, and 
in Rule 42(b) for the trial judge to sever 
and order separate trials. Aetna Ins. Co. v. 
Carrolliss Granster, ‘ine tteN Car App, 481% 
18SPSi 207612) (1072). 

Rule 42(b) Confers Same Power Con- 
templated by Section (b).—Rule 42(b), 
which gives to the trial judge general 
power to sever, confers the same power 

contemplated by section (b) of this rule. 
Acthas ins Co wveearro lseibranster Inc. 
DPN CarA pp 2451 eal ssa. F.2d -612, (1972). 
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Whether or not there should be severance 
rests in the sound discretion of the trial 
judge. Aetna Ins. Co. v. Carroll’s Transfer, 
Inc., 14 N.C. App. 481, 188 S.F.2d 612 
C1972). 

Dismissal of Action as to One Defendant 
Held Error.—Where questions of law and 
fact were raised by the complaint which 
were common to all of the named defen- 
dants, and a justiciable controversy was as- 
serted between the parties, and the com- 
plaint alleged that one of the defendants 
Was a permissive and necessary party in the 
action, the trial judge committed error in 

allowing the motion of that defendant to 
dismiss the action as to her under Rule 
41(b). First-Citizens Bank & Trust Co. v. 

Carre 10 N-C, App, 610, 179 S:E.2d) 838 
(1971). 
Applied in Neff v. Queen City Coach 

Cormiicee NG App. 466, 192 S.E.2d° 587 
(1972). 

Quoted in Presnell v. Trollinger Inv. Co., 20 
N.C. App. 722, 202 S.E.2d 493 (1974). 

Cited in Koob v. Kocb, 16 N.C. App. 326, 
Peon te to, ec) ait da iags N.C. 199) 
Mat here oS ig re a 

Rule 21. Procedure upon misjoinder and nonjoinder. 

One of the purposes of this rule is to insure 
that parties properly before the court may 
litigate their differences without being 
penalized by delay due to those who are not 
properly before the court. Presnell v. Trollinger 
Invi. Co, 420 NGA pperi22., 20248 5:1:2d. 5493 
(1974). 

Rule Is Counterpart of Federal Rule 21. — 

This rule is an exact counterpart of Federal 
Rule 21, except for the addition of the phrase 
“nor misjoinder of parties and claims,” which 

Rule 22. Interpleader. 

Applied in Travelers Ins. Co. v. Keith, 
283 INLGe ord. 196 oS EeedaiTsal. (1973). 

Rule 23. Class actions. 

Necessary Allegation.—In order to bring 

a proceeding under this rule, it is neces- 
sary to make an allegation in the complaint 
that the defendants constituted a class so 
numerous as'to make it impracticable to 
bring them all before the court. Baxter v. 
Jones, 14 N.C. App. 296, 188 S.E.2d 622 
(1972). 

Rule 24. Intervention. 

Applied in Allgood v. Town of Tarboro. 
281 N.C. 430, 189 S.E.2d 255 (1972). 

was inserted because of the prior procedure 
upon “dual misjoinder;’ under the prior 
procedure there was a misjoinder of parties and 
causes if any plaintiff or defendant, though 
interested in one or more tracts, was not 
interested in all tracts. Presnell v. Trollinger 
Inve.Co, 20 N.C Appa (22, 202 S.B.2de4d93 
(1974). 

Applied in Koob v. Koob, 16 N.C. App. 
2 oul Ote bs CUM On elo 2) rai Geese ony On 
L20 ee Uaioe Ciena on O.a,) 

Cited in Travelers Ins. Co. v. Keith, 15 
N Gara nnd ao le LO sed. chee. ( 10a): 

Cited in Stegall v. Housing Authority, 
Dien tN Ge wOhne) thee Bode ahodi Coe le 
Crosrol Carding Devs., Inc. v. Gunter & 
Gookes Inca 12 0N:G2 Aon. 9448.4 1835. 52d 
834 (1971); State ex rel. Moore v. John Doe, 19 

N.C. App. 131, 198 S.E.2d 236 (1973); North 
Carolina Consumers Power, Inc. v. Duke 
Power Co., 21 N.C. App. 287, 204 S.E.2d 

399 (1974). 
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Rule 25. Substitution of parties upon death, incompetency or transfer 
of interest; abatement. 

court against the appellant’s next friend. Ginn 
v. Smith, 20 N.C. App. 526, 201 S.E.2d 739 
(1974). 

Applied in MacPherson v. City of Ashe- 
ville, 283 N.C. 299, 196 S.E.2d 200 (1973) 

Death of an Incompetent Plaintiff. — 

Where an incompetent plaintiff died after 
institution of action by her next friend, and the 

court authorized and directed substitution of 
the administrator as new plaintiff, failure so to 
substitute required dismissal of appeal by the 

ARTICLE 5, 

Depositions and Discovery. 

Rule 26. Depositions in a pending action. 

(b) Scope of examination.—Unless otherwise ordered by the judge as provided 
by Rule 30(b) or (d), the deponent may be examined regarding any matter, not 
privileged, which is relevant to the subject matter in the pending action, whether 
it relates to the claim or defense of the examining party or to the claim or defense 
of any other party, including the existence, description, nature, custody, condition 
and location of any books, documents or other tangible things and the identity and 
location of persons having knowledge of relevant facts. It is not ground for 
objection that the testimony will be inadmissible at the trial if the testimony sought 
appears reasonably calculated to lead to the discovery of admissible evidence nor is 
it ground for objection that the examining party has knowledge of the matters as 
to which testimony is sought. But the deponent shall not be required to produce 
or submit for inspection any writing obtained or prepared by the adverse party, 
his attorney, surety, indemnitor, or agent in anticipation of litigation or in prep- 
aration for trial unless the judge otherwise orders on the ground that a denial 
of production or inspection will result in an injustice or undue hardship; but, in 
no event shall the deponent be required to produce or submit for inspection any 
part of a writing which reflects an attorney’s mental impressions, conclusions, 
opinions or legal theories, or except as provided in Rule 35, the conclusions of an 
expert: 

Insurance agreements.—A party may obtain discovery of the existence and 
contents of any insurance agreement under which any person carrying on an in- 
surance business may be liable to satisfy part or all of a judgment which may be 
entered in the action or to indemnify or reimburse for payments made to satisfy 
the judgment. Information concerning the insurance agreement is not by reason 
of disclosure admissible in evidence at trial. For purposes of this paragraph, an 
application for insurance shall not be treated as part of an insurance agreement. 

(197 oe. / 502) 
Editor’s Note.— 
The 1971 amendment added the second 

Procedure were subsequently enacted. 
Williams v. Blount, 14 N.C. App. 139, 187 

paragraph of section (b). 
As the rest of this rule was not changed 

by the amendment, only section (b) is set 
out. 

For comment, “Discoverability of Liability 
Insurance Policy Limits in North Carolina,” see 
7 Wake Forest L. Rev. 575 (1971). 

Where an order was entered allowing 
plaintiff to examine defendants pursuant to 
former procedure for the purpose of secur- 
ing information to file a complaint, plain- 
tiff had a vested right to conduct such ex- 
amination and did not need to move for an 
adverse examination under either this rule 
or Rule 27(b) when the Rules of Civil 

S.E.2d 464 (1972). 
Section (b) authorizes pretrial] discovery 

of information concerning automobile lia- 
bility insurance carried by a _ defendant 
where the only issues raised by the plead- 
ings relate to negligence, contributory neg- 

ligence and damage. Marks v. Thompson, 

14 N.C. App. 272, 188 S.E.2d 22 (1972), 
aff'd, Marks v. Thompson, 282 N.C. 174, 
192 S.E.2d 311 (1972). 

It is not unconstitutional on the grounds 
that it deprives property without due pro- 
cess of law, authorizes an unreasonable 
search and seizure, denies equal protection 
of the laws, or impairs the right to con- 
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tract. Marks v. Thompson, 282 N.C. 174, 
102°S.8.2d'siL (lei 2s 

Enforced discovery as authorized by the 
provisions of this rule is not an unwar- 
ranted invasion of defendant’s privacy. 
Marks vv. Thompson, 282) N.C. 174) 192 
ale palin (Le t2,)9 
The 1971 amendment to section (b) is 

a valid exercise of legislative authority. 
Marks v. Thompson, 282 N.C. 174, 192 
SS edeg1l 11972). 

The 1971 amendment to section (b) of 

this rule confers upon a party the legal 
right to obtain discovery of the existence 
and contents of insurance agreements re- 

ferred to therein. When a party elects to 
exercise this legal right, the discretionary 
authority conferred upon the judge by 
Rule 30(b) and (d) relates only to the 

time, place and circumstances of such dis- 
covery. Marks v. Thompson, 282 N.C. 174, 
LOS eS hb edasli(1972): 
And was Adopted for Same Reasons as 

1970 Amendment to Federal Rule 26(b).— 
Since the wording of the 1971 amendment 
of this rule concerning insurance agree- 
ments and that of the 1970 amendment to 
Federal Rule 26(b) are identical, the only 

reasonable inference is that they were 
adopted for the same reasons and were in- 
tended to accomplish the same result. 
Niatksieyvar CnOmpsonpeeoieNeGinl it), 192 
Sit 20 vl eT Oreos 

Purpose of 1971 Amendment.—The pro- 
motion of settlements is not the primary 
purpose of the 1971 amendment to section 
(b). Rather, its primary purpose is to en- 
able both plaintiff and defendant to have 
equal information concerning all facts 
necessary to enable each to make a fair 

evaluation of his position incident to set- 
tlement negotiations. Marks v. Thompson, 
Poo oN ea iichon Goto tt otet Pell Ogle 

The provision of section (b) that “it is 
not ground for objection that the testi- 
mony will be inadmissible at the trial if 
the testimony sought appears reasonably 
calculated to lead to the discovery of ad- 
missible evidence” refers only to testimony 
that will or might be inadmissible at trial. 
Wirichte wast tigbte eo lee IN, Clo oes 
Sedoalpac lane). 

Rule Does Not Affect Privacy Surround- 
ing Confidential Relationships.—The Gen- 
eral Assembly, in enacting the Rules of 
Civil Procedure, did not contemplate that 
Rule 33 and section (b) of this rule would 
enable the husband and the wife in actions 
between them to require the other to an- 

swer interrogatories relating to acts of 
adultery or conduct from which adultery 
might be implied during the subsistence of 

their marriage; the General Assembly did 
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not intend in such manner to remove the 
cloak of privacy surrounding the *confiden- 
tial relationships of husband and wife. 
Wirionte ve VWWripht. 261° N.C. 159, 188 
Sresed "317 (1972): 

Sections 8-56 and 50-10 are distinguish- 
able from section (b) of this rule in that 

they relate to the disqualification of hus- 
band or wife as a witness with reference 
to specific matters, not to the admissibility 
or inadmissibility of the testimony of a 
qualified witness. Wright v. Wright, 281 
Nir ilod mes. b.ed “317 | (1972). 

Application of Section (d)(1) in Work- 
men’s Compensation Hearing.—In a work- 
men’s compensation hearing, the admissi- 
bility of an adverse examination of defen- 
dant’s president was governed by section 
(d)(1) of this rule, and portions of the 
adverse examination offered by plaintiffs 
should have been received in evidence, not- 

withstanding defendant’s president had 
testified in one of the hearings and resided 
within 75 miles of the hearing site. Gay v. 
Guaranteed Supply Co., 12 N.C. App. 149, 
Usoypse 2dr 664 6(1971). 

Use of Depositions in Civil Cases Is 
Limited.— Although the Rules of Civil Pro- 
cedure provide extensive rights of discovery 
to any party, the use of a deposition in a 

civil case at the trial stage is sharply 
limited. Maness v. Bullins, 11 N.C. App. 
bois1USt Sie 2d2750 (1971). 

Admissibility where Deponent Not a 

Party. — Where the record contained no 

indication by evidence or stipulation as to 
the whereabouts of a deponent who was 
not a party at the time the case came on for 

trial, and there was no finding or inquiry by 
the trial judge as to the existence of any of 

the conditions specified in section (d)(3) 
which would have made the interrogatories 
competent and admissible in evidence, their 

admission constituted prejudicial error. 
Maness-v- Bullinsti1 N.C. App. 567, at 
SB edsio0 Lo tive 

Admissibility for Purpose of Corrobora- 

tion. — This rule does not provide that de- 

positions are admissible for the purpose of 
corroboration of testimony given by 

deponent at trial. Miller v. Kennedy, 22 N.C. 
App. 1638, 205 S.E.2d 741 (1974). 

Introduction in Evidence by Plaintiff of 
Adverse Examination of Defendant.—Un- 
der section (e) the introduction in evi- 

dence by a plaintiff of the adverse exami- 
nation of the defendant no longer makes 
the defendant a witness for the plaintiff. 
Plaintiff does not thereby represent the 
defendant as being worthy of belief as to 

each and every aspect of his testimony but 
may impeach him as well as contradict 
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um. Bowen vy. Constructors Equip. Rental 
CO.; 283, N.C. 395.0196) S.E2de 785 (1973). 

Rule 43(b) is the counterpart of section 
(e) of this rule. Bowen vy. Constructors 
Equip. Rental Co., 283 N.C. 395, 196 S.E.2d 
789 (1973). 

Rule 43(b) is applicable when a plaintiff, 
instead of introducing the adverse exam- 
ination of the defendant, calls the defen- 
dant as an adverse witness to testify at 
trial. Bowen vy. Constructors Equip. Rental 
Co eo 8 95y 196. ed 47807 (1978), 

The rule applicable to the testimony at 
trial of an adverse party under Rule 43(b) 
is equally applicable to the adverse party’s 
testimony under adverse examination un- 
der section (e). Bowen v. Constructors 

oui. Rental, Co, 283) WN: GP .895 49296 
Sd 7 RUE TT 978 ): 

In marking the distinction between the 
introduction and use of the testimony of 
an adverse party, whether obtained by ad- 
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verse examination prior to trial or at trial, 
and the introduction and use of the testi- 
mony of a witness other than a party, 

whether obtained by deposition or at trial, 
both section (e) of this rule and Rule 
43(b) recognize that the self-interest of the 
adverse party bears upon the credibility of 
that portion of his testimony which tends 
to exculpate him and to place blame upon 

another. Bowen v. Constructors Equip. 

Rental Co., 283 N.C. 395, 196 S.E.2d 789 
(1973). 
Applied in Continental Ins. Co. v. Foard, 

Oy INGA Dp 10e0;. 107, 2d 431—(19 70)" 
Harris v. Parker, 17 N.C. App. 606, 195 

S.E.2d 121 (1973); Hardison v. Williams, 21 N.C. 
App. 670, 205 S.E.2d 551 (1974). 

Cited in In re Mark, 15 N.C. App. 574, 
190°S.E.2d 381 (1972); Williams v. Hartis, 
18 N.C. App. 89, 195 S.E.2d 806 (1973); Hammer 

v. Allison, 20 N.C. App. 623, 202 S.E.2d 307 
(1974). 

Rule 27. Depositions before action or pending appeal. 
Section (b) replaces former statutes pro- 

viding the procedure for obtaining an order 

to take the deposition of an adverse party 
to obtain information to prepare a com- 
plaint or other pleading. In re Lewis, 11 

N.C. App. 541, 181 $..2d 806 (1971). 
Where an order was entered allowing 

plaintiff to examine defendants pursuant to 
former procedure for the purpose of secur- 
ing information to file a complaint, plain- 
tiff had a vested right to conduct such 

examination and did not need to move for 
an adverse examination under either Rule 
26 or section (b) of this rule, when the 
Rules of Civil Procedure were subsequently 
enacted, Williams v. Blount, 14 N.C. App. 
109; 1187 9.1.20, 464 (1972): 

Contents of Petition under Section (b). 
—Since section (b) provides that a peti- 
tion may be filed before an action is com- 
menced by the issuance and service of sum- 
mons, it seems essential that the verified 
petition contain an unequivocal allegation 

that the petitioners expect to commence an 

action cognizable in the courts of this State, 
along with the names and addresses of the 
expected adverse parties, and that the party 

examined is an expected adverse party. In 

re Lewis, 11 N.C. App. 541, 181 S.E.2d 806 

GEO Fig) 2 

Nature of Expected Action Must Be 
Described in Petition.—It is essential under 
section (b) that the nature and purpose of 

any expected action be described in the 
petition in such detail as will enable the 

court to determine whether the information 
sought to be obtained from an expected 
adverse party is material and necessary to 

enable the petitioners to prepare their com- 
plaint. In re Lewis, 11 N.C. App. 541, 18] 

i, Fed sUG.(19r1), 
A petition which shows on its face that 

the information sought is not necessary to 
enable petitioner to prepare a complaint 
will not support an order for such examina- 
tion, Invre Lewis; 21iN.C, App. 541, 181 

ood. 806 1(1971), 
The court will not permit a party to 

spread a dragnet for an adversary to gain 

facts upon which to sue him, or to harass 
him under the guise of a fair examination. 
ijarealcewise 1) N OWA D: 34) sulsimostyed 
806 (1971). 

Cited in In re Mark, 15 N.C. App. 574, 
1900 5.8.20 381 (1972), 

Rule 28. Persons before whom depositions may be taken. 

Applied in Brown v. Neal, 283 N.C. 604, 197 
S.E.2d 505 (1973). 

Rule 30. Depositions upon oral examinations. 

(a) Notice of examination; time and place. — A party desiring to take the 
deposition of any person upon oral examination shall give notice in writing to 
every other party to the action. The notice shall state the time and place for 
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taking the deposition and the name and address of each person to be examined, 
if known, and, if the name is not known, a general description sufficient to 
identify him or the particular class or group to which he belongs. The notice shall 
be served on all parties at least 15 days prior to the taking of the deposition when 
any pe required to be served resides without the State and shall be served 
on all parties at least 10 days prior to the taking of the deposition when all of 
the parties required to be served reside within the State unless a judge in his 
discretion, after application with one-day minimum notice to Hines parties, 
shortens the time hereinabove set forth. 

(c) Record of examination; oath; objections. — The person before whom the 
deposition is to be taken shall administer an oath to the deponent and shall 
personally, or by someone acting under his direction and in his presence, record 
the testimony of the deponent. The testimony shall be taken stenographically 
or by some method by which the testimony is written or typed as it is given and 
transcribed unless the parties agree otherwise. When transcription is requested 
by any party other than (i) the one taking the deposition or (ii) an opposing party, 
the court may order the expense of transcription or a portion thereof paid by 
the party making the request. When transcription is requested by any opposing 
party, he shall be entitled to a copy thereof at the expense of the party taking 
the deposition; provided, however, that the court, after at least five days’ notice 
to the opposing party requesting the copy and the party who took the deposition 
may, in its discretion, iedet that the expense of transcription or a portion thereof 
be paid by the opposing party by reason of the financial condition of the party 
who took the deposition. All objections made at the time of the examination to 
the qualifications of the person before whom the deposition is taken, or to the 
manner of taking it, or to the evidence presented, or to the conduct of any party, 
and any other objection to the _roceedings, shail be noted upon the deposition 
by the person before whom the deposition is taken. Subject to the limitation 
imposed by an order under section (b) or section (d), evidence objected to shall 
be taken subject to the objections. In lieu of participating in the oral examination, 
parties served with notice of taking a deposition may transmit written 
interrogatories to the officer, who shall propound them to the deponent and 
record the answers verbatim. 

(f) Certification and filing; copies; notice of filing. — 
(1) When a deposition is transcribed, the person before whom it was taken 

shall certify on the deposition that the deponent was duly sworn by him 
and that the deposition is a true record of the testimony given by the 
deponent. He shall then securely seal the original of the deposition in 
an envelope endorsed with the title of the action and marked 
“Deposition of [here insert name of deponent]’” and shall promptly file 
it and one copy with the court in which the action is pending or send 
it and one copy by registered mail to the clerk thereof for filing. 

(2) Subject to the provisions of section (c) hereof and upon payment of 
reasonable charges therefor, the officer shall furnish a copy of the 
deposition to any party or to the deponent. 

(3) The party taking the deposition shall give prompt notice of its filing and 
furnish a copy to all other parties. 

(LOTS Cr o2e eel Gr ll oG scm lees) 

Editor’s Note. — 
The first 1973 amendment, effective Jan. i, 

1975, added the language beginning ‘‘unless a 
judge” at the end of section (a). 

The second 1973 amendment rewrote the 
former third sentence of section (c) as the 
present third and fourth sentences of the 
section. The amendment also added “‘Subject to 

the provisions of section (c) hereof and”’ at the 
beginning of subsection (2) of section (f). 

Session Laws 1978, c. 828, s. 2, provides: ‘This 

act shall be in full force and effect on and after 
January 1, 1975, and shall apply to actions and 
proceedings pending on that date as well as to 
actions and proceedings commenced on and 
after that date.” 

160 



§ 1A-1, Rule 31 

Session Laws 1973, c. 1126, s. 3, provides: 
“This act shall not apply to pending litigation.” 

As the rest of this rule was not changed by 
the amendments, only sections (a), (c) and (f) 
are set out. 

Authority of Judge When Party Exer- 
cises Right to Obtain Discovery under 

Rule 26(b).—When a party elects to ex- 
ercise the legal right to obtain discovery 
of the existence and contents of insurance 

1974 CUMULATIVE SUPPLEMENT § 1A-1, Rule 33 

agreements under Rule 26(b), the discre- 

tionary authority conferred upon the judge 
by sections (b) and (d) of this rule re- 
lates only to the time, place and circum- 
stances of such discovery. Marks v. 
Thompson, 282 N.C. 174, 192 S.E.2d 311 
(1972). 

Cited in Hammer v. Allison, 20 N.C. App. 
623, 202 S.E.2d 307 (1974). 

Rule 31. Depositions of witnesses upon written interrogatories. 
Use of Deposition in Civil Case Is 

Limited.— Although the Rules of Civil Pro- 
cedure provide extensive rights of dis- 
covery to any party, the use of a deposition 
in a civil case at the trial stage is sharply 
limited. Maness v. Bullins, 11 N.C. App. 
DOI Stee cdvla0 (1971). 

Admissibility Where Deponent Not a 
Party. — Where the record contained no 
indication by evidence or stipulation as to 
the whereabouts of a deponent who was not 

a party at the time the case came on for 
trial, and there was no finding or inquiry by 
the trial judge as to the existence of any of 
the conditions specified in Rule 26(d)(3) 
which would have made the interrogatories 
competent and admissible in evidence, their 
admission constituted prejudicial error. 
Maness v. Bullins, 11 N.C. App. 567, 181 
S.Bi2de 75071971): 

Applied in Marks v. Thompson, 282 N.C. 
17454192 "otk 2desit: (19%2 

Rule 33. Interrogatories to parties. 

Any party may serve upon any adverse party written interrogatories to be 
answered by the party served or, if the party served is a public or private corpo- 
ration or a partnership or association, by any officer or agent, who shall furnish 
such information as is available to the party. Interrogatories may be served after 
commencement of the action and without leave of court, except that, if service is 
made by the plaintiff within 30 days after such commencement, leave of court 
granted with or without notice must first be obtained. The interrogatories shall be 
answered separately and fully in writing under oath. The answers shall be signed 
by the person making them; and the party upon whom the interrogatories have 
been served shall serve a copy of the answers on the party submitting the inter- 
rogatories within 30 days after the service of the interrogatories, unless the court, 
on motion and notice and for good cause shown, enlarges or shortens the time. 
Within 10 days after service of interrogatories a party may serve written objec- 
tions thereto together with a notice of hearing the objections at the earliest prac- 
ticable time. Answers to interrogatories to which objection is made shall be de- 
ferred until the objections are determined, but the making of objections to certain 
interrogatories shall not delay the answering of interrogatories to which objection 
is not made. If the objections are overruled, the court shall fix the time for answer- 
ing the interrogatories. 

Interrogatories may relate to any matters which can be inquired into under 
Rule 26(b), and the answers may be used to the same extent as provided in Rule 
26(d) for the use of the deposition of a party. Interrogatories may be served after 
a deposition has been taken, and a deposition may be sought after interrogatories 
have been answered, but a judge of the court in which the action is pending, as 
defined by Rule 30(h), on motion of the deponent or the party interrogated, may 
make such protective order as justice may require. The number of interrogatories 
or of sets of interrogatories to be served is not limited except as justice requires 
to protect the party from annoyance, expense, embarrassment, or oppression. The 
provisions of Rule 30{b) are applicable for the protection of the party from 
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whom answers to interrogatories are sought under this rule. (1967, c. 954, s. 1: 
1971, c. 1156, s. 4.5.) 
Editor’s Note. — The 1971 amendment 

substituted ‘30” for “15” in the fourth sen- 
tence. 

Discretion of Trial Court. — The trial court 
acts within its discretion in making and 
refusing discovery orders. George W. Shipp 
Travel Agency, Inc. v. Dunn, 20 N.C. App. 706, 
202 S.E.2d 812 (1974). 

Husband or Wife Is Incompetent to An- 
swer Interrogatories.—The provisions of 
§§ 8-56 and 50-10 which render a husband 
or wife an incompetent witness apply to 
answers to interrogatories as well as to 
testimony at trial. Wright v. Wright, 281 
NiGoniS 9 188 aos 2d sla (1 78), 

The General Assembly, in enacting the 
Rules of Civil Procedure, did not contem- 
plate that this rule and Rule 26(b) would 
enable the husband and the wife in actions 
between them to require the other to an- 

swer interrogatories relating to acts of 
adultery or conduct from which adultery 
might be implied during the subsistence 
of their marriage: the General Assembly 

did not intend in such manner to remove 
the cloak of privacy surrounding the con- 
fidential relationships of husband and wife. 
Wright v. Wright, 281 N.C. 159, 188 S.E.2d 
Sigel oie) 

Failure to Object to Interrogatories Is 

Usually Waiver. — Ordinarily, in the absence 

of an extension of time, failure to object to 
interrogatories within the time fixed by the 
rule is a waiver of any objection. Golding v. 
Taylor, 19 N.C. App. 245, 198 S.E.2d 478 (1973). 

Where plaintiff was properly served with 
interrogatories but refused to answer them 
without good cause, did not serve on defendant 
objections to any of the interrogatories or ask 
for an extension of time to answer, the trial 
court properly dismissed plaintiff's action. 
Hammer y. Allison, 20 N.C. App. 623, 202 
S.E.2d 307 (1974). 

But this principle must yield to the 

privilege against self-incrimination guaran- 

teed by the Fifth Amendment to the federal 
Constitution. Golding v. Taylor, 19 N.C. App. 
245, 198 S.E.2d 478 (1973). 

Applied in Marks v. Thompson, 282 N.C. 
gt Oot ome kd) Love )c Daxter ive 

VOneowmit aes. SNDD, 200, 168. c).cd O22 
Lune euitarriss ve cearkern 17> IN. GOCA Dp: 
606, wboges, edt lotr (1973), 

Cited in Kessing v. National Mtg. Corp., 
21 GEN Geoed ei sO bed Sed L1ord yoni 
v. Lee, 279 N.C. 100, 181 S.F..2d 400 (1971); 
Schoolfield v. Collins, 281 N.C. 604, 189 
Sceedei208 (1972 ee Rioegins: ver County ‘of 
Mécklenburg},...14.- N.C. App. 624). 188 
S.E.2d 749 (1972): Jernigan v. State Farm 
Miutev\11to. unis: Co 1G IN Cov App. 464190 

S.F,.2d 866 (1972). 

Rule 34. Discovery and production of documents and things for 
inspection, copying or photographing. 

Discovery on court order. — Upon motion of any party showing good cause 
therefor and upon notice to all other parties, and subject to the provisions of Rule 30(b), 
a judge of the court in which an action or proceeding is pending, a magistrate to whom 
a small claim has been assigned under the provisions of G.S. 7A-213, a referee 
appointed under the provisions of G.S. 1A-1, Rule 53(c), as defined by Rule 30(h), 
or the clerk of the court before whom a proceeding is pending, may 

(1) Order any party to produce and permit the inspection and copying or 
photographing, by or on behalf of the moving party, of any designated 
documents, papers, books, accounts, letters, photographs, objects, or tangible 
things, not privileged, which constitute or contain evidence relating to any 
of the matters within the scope of the examination permitted by Rule 26(b) 
and which are in his possession, custody, or control; or 

(2) Order any party to permit entry upon designated land or other property in 
his possession or control for the purpose of inspecting, measuring, surveying, 
or photographing the property or any designated object or operation there- 
on within the scope of the examination permitted by Rule 26(b). The order 
shall specify the time, place, and manner of making the inspection and 
taking the copies and photographs and may prescribe such terms and 
conditions ‘as are just. (1967; c. 954, s: 1; 1969, ¢? 895, s.°8:° 1973, c. 923; 

hg 

Editor’s Note. — 

The 1973 amendment’ rewrote’ the 
introductory paragraph. 

Session Laws 1973, c. 923, s. 2, provides: 
“This act shall be in full force and effect on and 
after Jan. 1, 1975, and shall apply to actions 
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and proceedings pending on that date as well 
as to actions and proceedings commenced on 
and after that date.” 

For article on the legislative changes to 
the new Rules of Civil Procedure, see 6 
Weke Forest Intra. L. Rev. 267 (1970). 

Applied in Lineberger v. Colonial Life 
& Accident Ins. Co., 12 N.C. App. 135, 
182 S.E.2d 643 (1971). 

Rule 36. Admission of facts and of genuineness of documents. 
Cited in Kessing v. National Mtg. Corp., App. 624, 188 S.E.2d 749 (1972); Jernigan 

278 N.C. 523, 180 S.E.2d 823 (1971); Rig- v. State Farm Mut. Auto. Ins. Co., 16 
gins v. County of Mecklenburg, 14 N.C. N.C. App. 46, 190 S.F.2d 866 (1972). 

Rule 37. Failure to make discovery; consequences. 

(c) Expenses on failure to admit. — If a party fails to admit the genuineness 
of any document or the truth of any matter as requested under Rule 36, and if the 
party requesting the admissions thereafter proves the genuineness of the document or 
the truth of the matter, he may apply to the court for an order requiring the other 
party to pay him the reasonable expenses incurred in making that proof, including 
reasonable attorney’s fees. The court shall make the order unless it finds that: 

(1) The request was held objectionable pursuant to Rule 36(a), or 
(2) The admission sought was of no substantial importance, or 
(3) The party failing to admit had reasonable ground to believe that he might 

prevail on the matter, or 
(4) There was other good reason for the failure to admit. 

(107s ce es2iesals) 

Editor’s Note. — The 1973 amendment 
rewrote section (c). 

Session Laws 1973, c. 827, s. 2, provides: 

“This act shall be in full force and effect on and 
after Jan. 1, 1975, and shall apply to actions 
and proceedings pending on that date as well 
as to actions and proceedings commenced on 
and after that date.” 

As the rest of the rule was not changed by 
the amendment, only section (c) is set out. 

The failure of some answering defen- 
dants to answer interrogatories did, not en- 
title the plaintiffs to a judgment based on 

contentions. 

188 

their own conclusions and 
Baxter iv Jones, 614..N.CeeAppenzda, 

S.E.2d 622 (1972). 
Plaintiff's Action Properly Dismissed for 

Failure to Answer Interrogatories. — Where 

plaintiff was properly served with interroga- 
tories but refused to answer them without 
good cause, did not serve on defendant objec- 

tions to any of the interrogatories or ask for 

an extension of time to answer, the trial court 
properly dismissed plaintiff's action. Ham- 
mer Vv. Allison,’ 20°°N.C. App.’ 623.7202 
S.E.2d 307 (1974). 

ARTICLE 6. 

Trials. 

Rule 38. Jury trial of right. 

(e) Right granted. The right of trial by jury as to the issue of just compensation 
shali be granted to the parties involved in any condemnation proceeding brought 
by bodies politic, corporations or persons which possess the power of eminent 
domain. (1967, c. 954, s. 1; 1973, c. 149.) 

Editor’s Note.— 
The 1973 amendment added section (e). 
As the rest of the rule was not changed 

by the amendment, only section (e) is 

set out. 

Right to Demand Jury Trial. — North 
Carolina Const., Art. I, § 25, guarantees to 
every person the ‘sacred and inviolable” 
right to demand a jury trial of issues of fact 
arising in all controversies at law respect- 
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ing property. Sykes v. Belk, 278 N.C. 106, 
179 S.E.2d 439 (1971). 
A party may waive his right to jury trial 

by (1) failing to appear at the trial, (2) by 
written consent filed with the clerk, (3) by 

oral consent entered in the minutes of the 
court, (4) by failing to demand a jury trial 
pursuant to section (b). Sykes v. Belk, 278 
N.C: 106, 179 S.E.2d 439 (1971). 

Issue of Fact Must Be Tried by Jury 
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Unless Right Is Waived.—The credibility 
of testimony is for the jury, not the court, 

and a genuine issue of fact must be tried by 
a jury unless this right is waived. Cutts v. 
Casey, 278 N.C. 390, 180 S.E.2d 297 (1971). 
Ten days from the date of the last plead- 

ing both parties are precluded from de- 
manding a jury trial. Schoolfield v. Collins, 
281 N.C. 604, 189 S.E.2d 208 (1972). 
Where the pleadings in an action were 

closed prior to the effective date of the rules, 
and juries had been empanelked to try the 
case on two previous occasions since that 
date, the trial court erred in determining 
that defendant had waived the right to a 
jury trial under this rule by failing to file 
a written request therefor. Fishel v. Grif- 

ton United Methodist Church, 13 N.C. 
App. 238, 185 S.E.2d 322 (1971). 

Transfer of Action without Notice De- 
nied Defendant’s Right to Jury Trial.—De- 
fendant was denied its constitutional right 
to a jury trial where the action was trans- 
ferred from the superior court division to 
the district court division without notice to 
defendant, so that defendant made no de- 
mand for jury trial in the district court 

within the 10-day time period formerly 
allowed by § 7A-196 (this rule now ap- 
plies and contains similar requirements), 

and the district court subsequently denied 

defendant’s demand for a jury trial. 

Thermo-Industries v. Talton Constr. Co., 9 

NCA Doo pila ato. 16 2070) (1970). 
Where Denial of Jury Trial Is Not Error. 

—Where a demand for jury trial is not 

made in compliance with this rule and there 
is no controversy as to any of the facts 

and therefore no issue of fact to be deter- 
mined by a jury, the denial of a jury trial 
is not error. Glover v. Spinks, 12 N.C. 
App. 380, 183 S.E.2d 262 (1971). 

Applied in Wendell Tractor & Implement 
Mor VieLec, (99N-GVApp, 521) 176) S Bed 
854 (1970); Branch v. Branch, 282 N.C. 
Pearle Saleen G11 (19722) Williams ov 
Woilhanis 713 (N.C App. 468, 186 S.B.2d 
210 (1972); Rose & Day, Inc. v. Cleary, 14 

Nee Di, 15. WS i. ft.2d. 359) £1972), 
Cited in Whitaker v. Whitaker, 16 N.C. 

App. 482, 192 S.E.2d 80 (1972); Sprinkle 
Vv, oprinkie, 17 N.C. "App. 175, 193° S_E2d 
468 (1972); Laws v. Laws, 22 N.C. App. 344, 206 
S.E.2d 324 (1974). 

Rule 39. Trial by jury or by the court. 
The denial of respondent’s belated de- 

mand for a jury trial is within the discre- 
tion of the judge. Schoolfield v. Collins, 281 
N.C. 604, 189 S.E.2d 208 (1972). 

Applied in Rose & Day, Inc. v. Cleary, 
T4eNt Ge Appr i245) 185 1. EF 2d 65901972). 

Helms ww. :Reat2820N G 

(1973). 
Cited in Wendell Tractor & Implement 

Co:'v. Lee, 9° N-CU App.’ 524, 176° S.E 2d 
854 (1970); Laws v. Laws, 22 N.C. App. 344, 206 
S.E.2d 324 (1974). 

610, 194 S.E.2d 

Rule 40. Assignment of cases for trial; continuances. 
Editor’s Note.— 
For article on the legislative changes to 

the new Rules of Civil Procedure, see 6 

Wake Forest Intra. L. Rev. 267 (1970). 
Continuances are addressed to the sound 

discretion of trial judges and may be 
granted only for good cause shown and 
as justice may require. Austin v. Austin, 
12 N.C. App. 286, 183 S.E.2d 420 (1971): 

Rule 41. Dismissal of actions. 

Editor’s Note.— 
For article on the legislative changes to 

the new Rules of Civil Procedure, see 6 
Wake Forest Intra. L. Rev. 267 (1970). 

Rule 4(e) and section (b) of this rule are 
not in conflict, and both can be given effect. 
Gower v. Aetna Ins. Co., 13 N.C. App. 368, 

185 S.E.2d 722 (1972). 
Motion for Nonsuit Replaced by Motior 

for Dismissal.—In nonjury trials the mo- 
tion for nonsuit has been replaced by the 
motion for a dismissal. Cutts v. Casey, 278 
N.C. 390, 180 S.E.2d 297 (1971); Creas- 
man v. First Fed. Sav. & Loan Ass’n, 279 
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Presence of Attorney Required Else- 
where.— Attorneys, under the guise of hav- 
ing business requiring their presence else- 
where. ought not to be allowed to delay, 
defeat or prevent a litigant from _ hav- 
ing his case tried or being heard on a mo- 
tion at some reasonably suitable and con- 
venient time. Austin v. Austin, 12 N.C. 
App. 286, 183 S.E.2d 420 (1971). 

N.C. 361, 183 S.E.2d 115 (1971), cert. de- 
nied; 405) ULSii 977,92 °S. Cte'i204° 3148 
Ed. 2d 252 (1972). 

A motion for nonsuit is no longer proper 
in a civil action. In an action tried by the 
court without a jury, a defendant may 

move for a dismissal on the ground that 

upon the facts and the law plaintiff has 
shown no right to relief. Roberts v. Wil- 

liam N. & Kate B. Reynolds Mem. Park. 
261 N.C 48. 18s 8 Feed. 721. (1992). 

Since January 1, 1970, the former motion 
for involuntary nonsuit in nonjury trials 
has been replaced by the motion for dis- 
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missal authorized by sections (b) and (c). 
International Harvester Credit Corp. v. 
Ricks, 16 N.C. App. 491, 192 S.E.2d 707 
(1972). 
A voluntary dismissal under the current 

Rules of Civil Procedure is substantially 

the same as a voluntary nonsuit under the 
former procedure. Collins v. Collins, 18 
N.C. App. 45, 196 S.E.2d 282 (1973). 

In nonjury trials, the former motion for 
nonsuit has been replaced by the motion for a 
dismissal. Schafran v. A & H Cleaners, Inc., 19 

N.C. App. 365, 198 S.E.2d 734 (1978). 

Common-Law Rule Changed. — This 
State has continued up until the present 
time to follow the common-law rule which 
permitted the plaintiff to take a nonsuit at 
any time before the verdict. But this rule 

of practice has been changed by the adop- 
tion of this rule, which provides that an 
action or any claim therein may be dis- 
missed by the plaintiff without an order of 
court “by filing a notice of dismissal at 
any time before the plaintiff rests his case.” 
Clemmons v. Life Ins. Co., 6 N.C. App. 708, 
171 S.E.2d 87 (1969). 

Under the new Rules of Civil Procedure 
a plaintiff can no longer take a voluntary 
nonsuit as a matter of right or secure a 
voluntary dismissal without prejudice after 
he has rested his case. Cutts v. Casey, 278 

N.C. 390, 180 S.E.2d 297 (1971). 
This rule permits one voluntary dis- 

missal, but the right must be exercised be- 
fore a plaintiff rests his case. Cutts v. 
Casey, 278 N.C. 390, 180 S.E.2d 297 (1971). 

Effect of Voluntary Dismissal Without 

Prejudice. — Under this rule, a voluntary 

dismissal without prejudice allows a new action 
on the same claim to be instituted within one 
year. Webb v. Nolan, 361 F. Supp. 418 
(M.D.N.C. 1972), aff'd, 484 F.2d 1049 (4th Cir. 

1973). 

Plaintiff's voluntary dismissal of a prior 
action is a final termination of that action 
and no valid order can be made thereafter 
in that cause. Collins v. Collins, 18 N.C. 

App. 45, 196 Sik 2dr 282° (1973). 

Under the former practice a judgment 
of voluntary nonsuit terminated the action 
and no suit was pending thereafter on 
which the court could make a valid order, 
and the same rule applies to an action in 
which a plaintiff takes a voluntary dis- 
missal under section (a) (1) of this rule. 
Collins v. Collins, 18 N.C. App. 45, 196 

S.E.2d 282 (1973). 
A voluntary dismissal under section (a)(1) of 

this rule terminates the action and no suit is 
pending thereafter in which the court could 
make a valid order. Sutton v. Sutton, 18 N.C. 
App. 480, 197 S.E.2d 9 (1973). 
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First Voluntary Dismissal Not Adjudi- 
cation on Merits.—In an action instituted 
for temporary and permanent alimony, 
child custody and support and attorney 
fees, defendant was in no position to com- 
plain that the issues raised had been de- 
termined in a previous action instituted 
in which plaintiff had taken a voluntary 
dismissal since the first such dismissal was 
not an adjudication upon the _ merits. 
Collins v. Collins, 18 N.C. App. 45, 196 
S.E.2d 282 (1973). 

The major thrust of section (a)(1) is to limit 
the time within which a plaintiff has the 

absolute right to dismiss his action without 
prejudice, which period is now any time before 
he rests his case. Whitehurst v. Virginia Dare 
Transp. Co., 19 N.C. App. 352, 198 S.E.2d 741 
(1978). 
Limitation Is Extension beyond General 

Statute of Limitations. — A party always has 
the time limit prescribed by the general statute 
of limitation and in addition thereto they get 
the one year provided in this rule. But this rule 
shall not be used to limit the time to one year if 
the general statute of limitation has not 
expired. Whitehurst v. Virginia Dare Transp. 
Co., 19 N.C. App. 352, 198 S.E.2d 741 (1978). 
When the General Assembly adopted the 

provisions of farmer § 1-25 into section (a)(1), it 
adopted also that body of case law interpreting 
the former section, the effect being that the 
provision of section (a)(1) is an extension of 

time beyond the general statute of limitation 
rather than a restriction upon the general 
statute of limitation. Whitehurst v. Virginia 
Dare Transp. Co., 19 N.C. App. 352, 198 S.E.2d 
741 (1973). 

The purpose of section (a)(2) is to per- 
mit a superior court judge in the exercise 
of his discretion to dismiss an action with- 
out prejudice if in his opinion an adverse 
judgment with prejudice would defeat 
justice. King v. Lee, 279 N.C. 100, 181 

S.E.2d 400 (1971). 

Dismissal under Section (a) (2). — Under 
section (a)(2), at the instance of the plain- 

tiff, the court may permit a voluntary dis- 
missal upon such terms and conditions as 
justice requires. King v. Lee, 279 N.C. 100, 
181 S.E.2d 400 (1971). 

The court may, at the instance of the 
petitioners, order a voluntary dismissal 
without prejudice upon such terms and 
conditions as justice requires. King v. Lee, 
279 N.C. 100, 181 S.E.2d 400 (1971). 

A dismissal without prejudice is permis- 
sible under section (a)(2) only when so 
ordered by the court, in the exercise of its 

judicial discretion, upon finding that justice 
so requires. King v. Lee, 279 N.C. 100, 181 

S.E.2d 400 (1971). 
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A dismissal under section (a)(2) is 

granted or denied solely within the discre- 
tion of the trial judge and may be condi- 
tionally granted or granted upon such 
terms as justice requires. Lewis v. Piggott, 
16°.N.C. yYApo,, 395)192S.8.2d 128) (1972), 

Plaintiff May Move for Voluntary Dis- 
missal after Defendant Moves for Directed 
Verdict.—Prior to granting the motion of 
the answering defendants for a directed ver- 
dict against plaintiffs and the entry of a 
judgment adverse to plaintiffs, plaintiffs are 
entitled to move, if so advised, that an 
order be entered providing for a voluntary 
dismissal upon such terms and conditions 
as justice requires. Whether such order 
should be entered will be addressed to the 
discretion of the superior court judge. 
King v. Lee, 279 N.C. 100, 181 S.E.2d 400 
(1971). 
When a motion for a directed verdict 

under Rule 50(a) is granted, the defendant 
is entitled to a judgment on the merits 
unless the court permits a voluntary dis- 
missal of the action under section (a) (2). 
The court may permit a voluntary dismissal 
upon such terms and conditions as justice 
requires. Cutts v. Casey, 278 N.C. 390, 180 
Sted 297 41971). 
When a defendant's motion for a directed 

verdict under Rule 50(a) is granted, the de- 
fendant is entitled to judgment unless the 
court permits a voluntary dismissal of the 
action under section (a)(2) of this rule. 
Kelly v. International Harvester Co., 278 
N.C. 153, 179 S.E.2d 396 (1971). 
Section (b) is applicable only in a trial by 

the court without a jury. Pergerson v. Wil- 
lids)! OL NIC WApp. (5121176) orecd S85 
(1970). 

Section (b) has no application when con- 
sidering a motion for a directed verdict in 
a jury trial. Kelly v. International Har- 
vester) Co 278 N.C9153,0179 6 5.1..20 9396 
(1971). 

Section (b) applies only “in an action 
tried by the court without a jury.” Kelly 
v. International Harvester Co., 278 N.C. 
£53 7045 2d) 296 4071) 
A motion for a directed verdict under 

Rule 50(a) is proper when a ttrial is being 
held before a jury. Where a case is tried by 
the judge without a jury, the appropriate 
motion in such case is for involuntary dis- 

missal under section (b) of this rule. Bryant 

v. Kelly, 10 N.C. App. 208, 178 S.E.2d 113 
(1970). 

Section (b) is applicable where a cause 
is tried before the judge without a jury. 
Hamm v. Texaco, Inc., 17 N.C. App. 451, 
194 S.E.2d 560 (1973). 

A motion to dismiss under this rule is 

not properly available in cases being tried 
by jury. The proper motion would be a 
motion for directed verdict under Rule 
50(a). Hamm v. Texaco, Inc., 17 N.C, App. 
451, 194 S.F.2d 560 (1973). 
When trial is by the court without a jury, 

the appropriate motion by which a defen- 
dant may test the sufficiency of plaintiff’s 
evidence to show a right to relief is a mo- 

tion for involuntary dismissal as provided 
for in section (b). Aiken v. Collins, 16 N.C. 
App. 504, 192 S.E.2d 617 (1972); Ayers v. 
POUIWICITY GOT cel 7 mM; Ga IA Dia cog, 1a 
S.E.2d 764 (1973). 

Thus, Involuntary Dismissal in Trial be- 
fore Jury Treated as Directed Verdict. — 
Where judgment of involuntary dismissal in 
a trial before a jury was improperly entered 
under section (b), which is applicable only 
in a trial by the court without a jury, it 
may properly be treated as a motion for a 
directed verdict under Rule 50(a). Perger- 

eOtue vi uvVilliams, 9 N.C. App. 512, 178 

S.E.2d 885 (1970). 
Directed Verdict Replaces Nonsuit in 

Jury Trials.—In jury trials the motion for 
nonsuit has been replaced by the motion 
for a directed verdict. Creasman v. First 
hed anavi Loa “SS 3279 N.C. 361 133 
S.E.2d 115 (1971), cert. denied, 405 U.S. 
O77, 92 SaCt, 1204431 LL. Ed 2d 252 (1972) 

Where a case is tried before a jury, the 
appropriate motion by which a defendant 
tests the sufficiency of plaintiff’s evidence 
to permit a recovery is the motion for a 
directed verdict under Rule 50(a). The 
motion for involuntary dismissal, made 

under section (b), performs a similar func- 
tion in an action tried by the court with- 
out a jury. Duke v. Meisky, 12 N.C. App. 
290 1 SSeS 2dn29e (1071), 

A motion for a directed verdict is proper 
only in a jury trial; where the case is tried 
without a jury the proper motion is for in- 
voluntary dismissal under section (b) of 
this rule. Mills v. Koscot Interplanetary, 
Inet 23° NeGh App. 681g 18% B.2dia 7 
(1972). 

The distinction between a motion for a 
directed verdict and a motion for an invol- 
untary dismissal is more than one of mere 
nomenclature, as a different test is to be 
applied to determine the sufficiency of the 
evidence to withstand the motion when the 
case is tried before court and jury than 
when the court alone is finder of the facts. 
Neff v. Queen City Coach Co., 16 N.C. 
App. 466, 192 S.E.2d 587 (1972). 

Motion for directed verdict under Rule 50 and 
the motion for involuntary dismissal under 
section (b) are to be distinguished; the former is 

proper when the case is tried before a jury, and 
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the latter is appropriate where the court sits as 
trier of fact. McNeely v. Southern Ry., 19 N.C. 
App. 502, 199 S.E.2d 164 (1973). 
Where Motion Incorrectly Designated as 

Motion for Directed Verdict. — Though 
defendant’s motion was incorrectly designated 
as a motion for directed verdict, the Court of 

Appeals may treat it as having been a motion 
for involuntary dismissal under section (b) and 

pass on the merits of the questions appellant 
seeks to raise. Higgins v. Builders & Fin., Inc., 
20 N.C. App. 1, 200 S.E.2d 397 (1973). 

The significance of the motion to dis- 
miss under section (b) of this rule is that 
it may be made at the close of the plain- 
tiff’s case; there is little point in such a 
motion at the close of all the evidence, 
since at that stage the judge will deter- 
mine the facts in any event. Helms v. Rea, 
2 pant sil Codey | Utes Ci else ee-Taled be @ A eee 

In a nonjury case, section (b) of this 
rule provides a procedure whereby, at the 
close of plaintiff's evidence, the judge can 
give judgment against plaintiff not only 
because his proof has failed in some essen- 
tial aspect to make out a case but also on 
the basis of facts as he may then deter- 
mine them to be from the evidence then 
before him. Helms v. Rea, 282 N.C. 610, 
194 S.E.2d 1 (1973); Fearing v. Westcott, 18 
N.C. App. 422, 197 S.E.2d 38 (19783). 

Judge May Sustain Motion to Dismiss 
at Close of Plaintiff’s Evidence.—As trier 
of the facts, the judge may weigh the evi- 
dence. find the facts against the plaintiff 
and sustain the defendant’s motion under 
section (b) of this rule at the conclusion 
of the plaintiff's evidence even though the 
plaintiff has made out a prima facie case 
which would have precluded a_ directed 
verdict for the defendant in a jury case. 
Helmsec:: Reanr282/eX.Ci' 610.8194 SE .2d 
1 (1973). 

If a trial judge allows the defendant's 
motion to dismiss made at the close of 

plaintiff's evidence on the grounds that up- 

on the facts and the law the plaintiff has 

shown no right to relief, the court, as the 

trier of the facts, should determine the 
facts and render judgment against the 
plaintiff. Wells v. Sturdivant Life Ins. Co., 
10 N.C. App. 584, 179 S.F.2d 806 (1971). 

But Is Not Compelled to Pass on Such 
Motion.—The judge is not compelled to 
make determinations of facts and pass upon 
a motion under section (b) of this rule for 
involuntary dismissal at the close of plain- 
tiff’s evidence. He may decline to render 
any judgment until the close of all the evi- 
dence and, except in the clearest cases, he 
should defer judgment until the close of 
all the evidence. Helms v. Rea, 282 N.C. 
610, 194 S.E.2d 1 (1973). 

1974 CUMULATIVE SUPPLEMENT § 1A-1, Rule 41 

When a motion under this rule is made at the 
close of plaintiff's evidence, the judge may 
decline to render any judgment until the close 
of all of the evidence. Fearing v. Westcott, 18 
N.C. App. 422, 197 S.E.2d 38 (1973). 
No Provision for Section (b) Motion Made 

at Close of All Evidence. — Section (b) does 
not provide for a motion for involuntary 
dismissal made at the close of all the evidence. 
Castle v. B.H. Yates Co., 18 N.C. App. 632, 
197 S.E.2d 611 (1973). 
Allowance of Such Motion Held Not to 

Prejudice Plaintiff. — The fact that defendant 

made a motion for involuntary dismissal at the 
close of all the evidence, which motion is not 

sanctioned under the rules, and that the trial 
judge inadvertently allowed it, in no way 
prejudiced plaintiff where the trial judge 
thereafter entered a judgment on the merits 
pursuant to Rule 52. Castle v. B. H. Yates Co., 
18 N.C. App. 632, 197 S.E.2d 611 (1973). 
A motion for involuntary dismissal pur- 

suant to this rule and Rule 60, prior to a 
trial of the cause is improperly entertained, 
unless made on the specific grounds that 
the plaintiff has failed to prosecute or com- 
ply with the Rules of Civil Procedure or 
any order of the court. Smith v. Smith, 
17 N.C. App. 416, 194 S.E.2d 568 (1973). 
Defendant’s Motion Challenges Suffi- 

ciency of Plaintiff’s Evidence.—Defendant’s 
motion for an involuntary dismissal in an 
action tried by the court without a jury 
challenges the sufficiency of the plaintiff’s 
evidence to establish his rizht to relief. 
Wells v. Sturdivant Life Ins. Co., 10 N.C. 
App. 584, 179 S.E.2d 806 (1971). 
A motion to dismiss under section (b) 

challenges the sufficiency of the plaintiff's 
evidence to establish his right to relief. 
Pegram-West, Inc. v. Hiatt Homes, Inc., 
12 4N. G.) Appihh19, 1845: E.2ds 6a4(1972)) 
A motion to dismiss under this rule chal- 

lenges the sufficiency of the evidence to 
permit a recovery. Pegram-West, Inc. v. 
Hiatty Homes; -Inc412, iG ppib10 84 

SE Odi Bsa01074)e 

In a case which has been tried without a jury, 
the proper motion by which to test the 
sufficiency of plaintiff's evidence to establish a 
right to relief was a motion for involuntary 
dismissal under section (b). Town of Rolesville 
v. Perry, 21 N.C. App. 354, 204 S.E.2d 719 
(1974). 

Question Raised by Section (b). — A 

motion under section (b) does not raise the 
question of whether the particular findings 
made by the court are supported by the 
evidence, but only the question of whether any 
findings could be made from the evidence which 
would support a recovery. Pegram-West, Inc. v. 
Hiatt Homes, Inc., 12 N.C. App. 519, 184 S.E.2d 
65 (1971); Gibbs v. Heavlin, 22 N.C. App. 482, 
206 S.E.2d 814 (1974). 
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A motion under section (b) raises the 

question of whether any findings of fact could 
be made from the evidence which would 
support a recovery. Browne v. Catawba County 
Dep’t of Social Servs., 22 N.C. App. 476, 206 
S.E.2d 792 (1974). 

In determining the sufficiency of the evi- 
dence on a motion under this rule, the trial 
judge is subject to the same principles 
applicable under the former procedure with 
respect to the sufficiency of the evidence 
to withstand the motion for nonsuit. Pres- 
son v. Presson, 12 N.C. App. 109, 182 
S.E.2d 614 (1971). 

Present and Former Motions Presented 

Substantially Same Question. — Substantially 

the same question is presented by a motion for 
dismissal under this rule as was by the former 
nonsuit motion. Schafran v. A & H Cleaners, 

Inc., 19 N.C. App. 365, 198 S.E.2d 734 (1973). 

Question Presented by Former Motion 
for Nonsuit.—Under the former practice 
the motion for nonsuit presented the ques- 
tion whether plaintiff’s evidence, taken as 
true. would support findings upon which 

the trier of facts could properly base a 
judgment for plaintiff. Helms v. Rea, 282 
N.C. 610, 194 S.E.2d 1 (1973). 

Function of Judge on Motion under Sec- 
tion (b). — In a nonjury case, in which all 
issues of fact are in any event to be deter- 
mined by the judge, the function of the 
judge on a motion to dismiss under section 
(b) of this rule is to evaluate the evidence 
without any limitations as to the inferences 
which the court must indulge in favor of 
the plaintiff’s evidence on a similar motion 
for a directed verdict in a jury case. Bryant 
winKelly; 10UN:G, A ppri208:1 178 <Sikhied413 
(1970); Rogers v. City of Asheville, 14 
N.C. App. 514, 188 S.E.2d 656 (1972); 
Lineberry v. Carolina Golf & Country 
Club, Inc., 16 N.C. App. 600, 192°S.E.2d 
853 (1972); McNeely v. Southern Ry., 19 N.C. 
App. 502, 199 S.E.2d 164 (1973). 

In ruling on a motion to dismiss under 
section (b) of this rule, the court must pass 
upon whether the evidence is sufficient as a 
matter of law to permit a recovery; and, if 
sO, must pass upon the weight and credibil- 
ity of the evidence upon which the plaintiff 
must rely in order to recover. Airport 
Knitting, Inc. v. King Kotton Yarn Co., 11 
N.C. App. 162, 180 S.E.2d 611 (1971); 
Mills v. Koscot Interplanetary, Inc., 13 
N.C, “App. 681) 187 S.E.2d°372 (1972); 
Ayers v. Tomrich Corp., 17 N.C. App. 263, 

193 S.E.2d 764 (1973); Schafran v. A & H 
Cleaners, Inc., 19 N.C. App. 365, 198 S.E.2d 734 
(1973); Town of Rolesville v. Perry, 21 N.C. 

App. 354, 204 S.E.2d 719 (1974). 

When the judge decides the case on a 

motion for dismissal under section (b) of 
this rule, he must make findings of fact 
and state separately his conclusions of 
law. Such findings are intended to aid the 
appellate court by affording it a clear un- 
derstanding of the basis of the trial 
court’s decision and to make definite what 
was decided for purpose of res judicata 
and estoppel. Helms v. Rea, 282 N.C. 610, 
194 S.E.2d 1 (1973). 
On a motion to dismiss defendant's 

counterclaim under section (b), where all 

the evidence is in, it is incumbent upon 
the judge to consider and weigh it all, 
and render judgment on the merits of the 
claim and counterclaim in the form di- 
rected by Rule 52(a). Helms v. Rea, 282 

IN Cot LOP 1946 5.ield 1. (1973). 

The judge’s evaluation of the evidence 
pursuant to a motion under this rule is to be 
conducted free of any limitations as to the 
inferences which a court must indulge in favor 

of plaintiff’s evidence on a motion for a directed 
verdict in a jury case. Fearing v. Westcott, 18 
N.C. App. 422, 197 S.E.2d 38 (1973). 

Facts Found by Judge on Motion to Dis- 
miss Are Conclusive on Appeal. — Where, 
on a motion to dismiss, the trial court as 

the trier of the facts has found the facts 
specially, such findings are conclusive upon 

appeal if supported by competent evidence, 
even though there may be evidence which 
might sustain findings to the contrary. In 
such case the trial judge becomes both 

judge and juror, and it is his duty to con- 
sider and weigh all the competent evidence 
before him. He passes upon the credibility 

of the witnesses and the weight to be 
given their testimony and the reasonable 
inferences to be drawn therefrom. If dif- 
ferent inferences may be drawn from the 

evidence, he determines which inferences 

shall be drawn and which shall be rejected. 
Bryant v. Kelly, 10 N.C. App. 208, 178 
5, .206113-(1970); 

Where the order dismissing plaintiff’s 
claim is not supported by findings of fact 
as required by section (b) of this rule, the 

judgment appealed from will be vacated 
and the cause remanded to the district 
court. Carteret County Gen. Hosp. Corp. 
v. Manning, 18 N.C. App. 298, 196 S.E.2d 
538 (1973). 
Authority to Determine Whether Plain- 

tiff May Commence New Action. — The 
authority to determine in which cases it 
is appropriate to allow the plaintiff to 
commence a new action has been vested, 

by this rule, in the trial or hearing judge 
and is no longer strictly controlled by 
statute. Gower v. Aetna Ins. Co., 13 N.C. 
App. 368, 185 S.E.2d 722 (1972). 
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Rule Does Not Contain Old Restrictions 
as to New Actions. — This rule does not 
contain the old restrictions that a new ac- 
tion may be brought only when the plain- 
tiff’s original action has been nonsuited, 

or a judgment therein reversed on appeal, 
or arrested. Gower v. Aetna Ins. Co., 13 
N.C. App. 368, 185 S.E.2d 722 (1972). 

Dismissal with Prejudice Is Subject to 

Usual Rules of Res Judicata. — Dismissal 
with prejudice, unless the court has made some 
other provision, is subject to the usual rules of 
res judicata and is effective not only on the 
immediate parties but also on their privies. 
Barnes v. McGee, 21 N.C. App. 287, 204 S.E.2d 

203 (1974). 
Extent Dismissal with Prejudice Precludes 

Subsequent Litigation. — A dismissal with 

prejudice precludes subsequent litigation to the 
same extent as if the action had been 
prosecuted to a final adjudication adverse to 
the plaintiff. Barnes v. McGee, 21 N.C. App. 

287, 204 S.E.2d 203 (1974). 
The dismissal of a plaintiff’s claim against an 

employee “with prejudice” bars further 
prosecution of that claim against the employee 
and, insofar as he is concerned, is equivalent to 

a judgment on the merits in his favor; the 
dismissal should have the same result for the 
employer whose liability, if any, is derived 
solely from that of the employee. Barnes v. 
McGee, 21 N.C. App. 287, 204 S.E.2d 203 (1974). 
The words ‘‘with prejudice’’ are plain and 

should be given their plain meaning. Barnes v. 
McGee, 21 N.C. App. 287, 204 S.E.2d 203 (1974). 
A dismissal ‘‘with prejudice’ is the 

converse of a dismissal ‘‘without prejudice”’ 

and indicates a disposition on the merits. 
Barnes v. McGee, 21 N.C. App. 287, 204 S.E.2d 

203 (1974). 
Dismissal for Failure to Prosecute. — This 

rule, substantially the same as its federal 
counterpart, authorizes dismissal with 
prejudice of a plaintiffs claim for failure to 
prosecute. Green v. Eure, 18 N.C. App. 671, 197 

S.E.2d 599 (1973). 
Dismissal for failure to prosecute is proper 

only where the plaintiff manifests an intention 
to thwart the progress of the action to its 
conclusion, or by some delaying tactic plaintiff 
fails to progress the action toward its 
conclusion. Green v. Eure, 18 N.C. App. 671, 

197 S.E.2d 599 (1973). 
Where plaintiff’s failure to proceed did not 

arise out of a deliberate attempt to delay, but 

out of misunderstanding, dismissal was 
improper. Green v. Eure, 18 N.C. App. 671, 197 

S.E.2d 599 (1973). 
Dismissal for Failure to Join Party Is 

Not on Merits.—Dismissal for failure to 
join a necessary party or a proper party 

which the court, in its discretion, decides 

should be joined is not a dismissal on the 
merits and may not be with prejudice. 
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Crosrol Carding Devs., Inc. v. Gunter & 
Cooke, Inc., 12 N.C. App. 448, 183 S.E.2d 
834 (1971). 

Proper Party in Declaratory Judgment 
Action. — Where the pleadings and the 
stipulated facts show a bona fide contro- 
versy justiciable under the Declaratory 
Judgment Act, the pleadings and stipula- 
tions raise issues of fact and questions of 

law common to all the parties, and de- 
fendant’s rights must of necessity be af- 
fected by a final judgment, then the de- 
fendant is a proper and necessary party. 
First-Citizens Bank & Trust Co. v. Carr, 
279 N.C. 539, 184 S.E.2d 268 (1971). 

Dismissal as to One of Several Defen- 
dants. — Where questions of law and fact 
were raised by the complaint which were 
common to all of the named defendants, 
and a justiciable controversy was asserted 
between the parties, and the complaint al- 
leged that one of the defendants was a per- 
missive and necessary party in the action, 
the trial judge committed error in allowing 

the motion of that defendant to dismiss the 
action as to her under section (b) of this 
rule. First-Citizens Bank & Trust Co. v. 
Carr; 10° N.C. “App. ‘610, 179 S:E-2d 7838 
(19702 

The provision for dismissal upon failure 
to pay costs has no counterpart in the 
federal rules. Cheshire v. Bensen Aircraft 
Gorp:,, 17 «N.Ga App!) 14:9:193 oS: 2d e362 
(1072. 

And is couched in unambiguous manda- 
tory language. Cheshire v. Bensen Aircraft 
Gorp:, )1 te NuG. MA pp. (749 1939.5 Beedarcce 
(1972). 
The language of section (d) constitutes a 

mandatory directive to the trial court. Sims v. 
Oakwood Trailer Sales Corp., 18 N.C. App. 726, 
198 S.E.2d 73 (1973). 
Payment of costs taxed in the first action is a 

mandatory condition precedent to the bringing 
of a second action on the same claim. Plaintiffs 
are in no position to claim surprise or prejudice 
for failing to comply with a requirement that 
conditions their right to reinstate their previous 
action. Sims v. Oakwood Trailer Sales Corp., 18 
N.C. App. 726, 198 S.E.2d 73 (1973). 

Defendant did not waive its rights under 

section (d) by failing to assert them in a 
responsive pleading. Sims v. Oakwood Trailer 
Sales Corp., 18 N.C. App. 726, 198 S.E.2d 73 

(1973). 

Dismissal of New Action Where Costs 
in Original Action Not Paid. — Where a 
plaintiff had taken a voluntary nonsuit in 
the original action against the defendant, 
and when the new action was instituted, 
the costs in the orginal action had not 
been paid, then nothing else appearing, up- 
on motion of the defendant, dismissal was 
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proper on the grounds that this new ac- 
tion was instituted before the costs in the 
original action were paid. Galligan v. 
Smith, 14 N.C. App. 220, 188 S.E.2d 31 
(1972). 
Review of Judgment Determining 

Court’s Authority to Dismiss. — A judg- 
ment by a court determining its statutory 
authority to dismiss an action in such a 
way as not to bar further ligitation on 
the merits therein may be questioned 
only by appeal and not collaterally. Gower 
v. Aetna Ins. Co., 281 N.C. 577, 189 S.E.2d 
165 (1972). 

Applied in Perry v. Suggs, 9 N.C. App. 
128; 4175 1-SyE2de696H161970 )en Birsta Nat'l 
Bankiws iBlack) s100NeG eA poi 27099178 
S.E.2d 108 (1970); Nat Harrison Asso- 
ciates v. North Carolina State Ports Au- 
thority, 280 N.C. 251, 185 S.E.2d 793 

(1972); Snellings v. Roberts, 12 N.C. App. 
A769) 1839) SS: Bi2d 328720 (1971)e. Hobson 
Constr: 'Goo-we Holidayulnnesincs14eN.G. 
App. 475, 188 S.E.2d 617 (1972); Ramsey 
v. Ramsey, 16 N.C. App. 614, 192 S.E.2d 
664 (1972); Smoky Mountain Enterprises, 

Inc. v. Rose, 283 N.C. 373, 196 S.E.2d 189 
(1973); Livengood v. Piedmont & N. Ry., 18 
N.C. App. 352, 197 S.E.2d 66 (1973); Forbes v. 
Pillmon, 18 N.C. App. 439, 197 S.E.2d 226 
(1973); Atkins v. Walker, 19 N.C. App. 119, 198 
S.E.2d 101 (1973); Cato Ladies Modes of N.C., 
Inc. v. Pope, 21 N.C. App. 133, 203 S.E.2d 405 
(1974). 

Cited in Musgrave v. Mutual Sav. & 
Loan Ass’n, 8 N.C. App. 385, 174 S.E.2d 
820 (1970); Blackwell v. Butts, 278 N.C. 
615, 180 S.E.2d 835 (1971); Sheppard v. 
Barrus Constr. Co., 11 N.C. App. 358, 181 
Ssetered) 1300(1971)..) Ross: vi Perry, 12 .N.G, 
App. 47, 182 S.E.2d 655 (1971); McElrath 
Vorotates Capitals InsiuCo., 13°N.Cs App: 
211, 184 S.E.2d 912 (1971); Greene v. 
Greene, 15 N.C. App. 314, 190 S.E.2d 258 
(1972); Mayberry v. Campbell, 16 N.C. 
Appyasio, 19205.E2d 527 (1972) -s Taylor 
v. Tri-County Elec. Membership Corp., 
17 N.C. App. 143, 193 S.E.2d 402 (1972); 
Avis v. Hartford Fire’ Ins: Co., 283° N:G. 
142, 195 S.E.2d 545 (1973); Briggs v. Briggs, 21 
N.C. App. 674, 205 S.E.2d 547 (1974). 

Rule 42. Consolidation; separate trials. 
Rule 20(b) Confers Same Power as 

Section (b). — Section (b), which gives 
to the trial judge general power to sever, 
confers the same power contemplated by 
Rule 20(b). Aetna Ins. Co. v. Carroll’s 
‘Dransterse ince wel4e NC MA pps 48140185 
S.E.2d 612 (1972). 

Although the basic philosophy of the 
party joinder provisions is to allow rela- 
tively unrestricted initial joinder, there are 
provisions in Rule 20(b) and section (b) 
for the trial judge to sever and order sep- 
arate trials. Aetna Ins. Co. v. Carroll’s 
ranster jincs 144N,ComA nn? 48 tiat8s 

S.E.2d 612 (1972). 
Severance Is Within Discretion of Trial 

Judge. — Whether or not there should be 
severance rests in the sound discretion of 
the trial judge. Aetna Ins. Co. v. Carroll’s 
Transfers ine 14a Cre App i481 88 
S.E.2d 612 (1972). 
Decision as to Consolidation Is within 

Discretion of Trial Judge.—Both cases be- 
ing properly before the district court, it was 
within the discretion of the trial judge as to 
whether consolidation should be allowed. In 
re Moore, 11 N.C. App. 320, 181 S.E.2d 
118 (1971). 

Rule 43. Evidence. 

Section (b) of this rule changed the es- 
tablished law of the State applicable to 
civil cases, while the rule against impeach- 

A trial court has the discretionary power, 
even ex mero motu, to consolidate actions for 
trial. He may do so even though the actions are 
instituted by different plaintiffs against a 
common defendant, or by the same plaintiff 
against several defendants, when the causes of 
action grow out of the same transaction and 
substantially the same defenses are interposed, 
provided that such consolidation results in no 
prejudice or harmful complications to either 
party. Greenville City Bd. of Educ. v. Evans, 21 
N.C. App. 493, 204 S.E.2d 899 (1974). 

And Will Not Be Disturbed without 
Showing of Injury and Clear Abuse of Dis- 
cretion.—An action of the trial judge as toa 

matter within his judicial discretion will not 
be disturbed unless a clear abuse of discre- 
tion is shown. Moreover, when the consoli- 
dation of actions for the purpose of trial is 
assigned as error, the appellant must show 
injury or prejudice arising therefrom. In re 
Moore, 11 N.C. App. 320, 181 S.E.2d 118 
(1071): 

Applied in Frances Hosiery Mills, Ine. v. 
Burlington Indus., Inc., 19 N.C. App. 678, 200 
S.E.2d 668 (1973). 

ment of one’s own witnesses in criminal 

cases remains unchanged. State v. Ander- 
son, 283 N.C. 218, 195 S.E.2d 561 (1973). 
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And Is Counterpart to Rule 26(e). — 
See Bowen v. Constructors Equip. Rental 
Co., 283 N.C. 395, 196 S.E.2d 789 (1973). 

Section (b) of this rule is applicable 
when a plaintiff, instead of introducing the 
adverse examination of the defendant, 
calls the defendant as an adverse witness 
to testify at trial. Bowen v. Constructors 
Equip. Rental Co., 283 N.C. 395, 196 
S.E.2d 789 (1973). 

The rule applicable to the testimony at 
trial of an adverse party under section 
(b) of this rule is equally applicable to the 
adverse party’s testimony under adverse 
examination under Rule 26(e). Bowen v. 
Constructors Equip. Rental Co., 283 N.C. 
395, 196 S.E.2d 789 (1973). 

In marking the distinction between the 
introduction and use of the testimony of 
an adverse party, whether obtained by ad- 
verse examination prior to trial or at 
trial, and the introduction and use of the 
testimony of a witness other than a party, 
whether obtained by deposition or at trial, 
both Rule 26(e) and section (b) of this 
rule recognize that the self-interest of the 
adverse party bears upon the credibility of 
that portion of his testimony which tends 
to exculpate him and to place blame upon 
another. Bowen v. Constructors Equip. 
Rental Co., 283 N.C. 395, 196 S.E.2d 789 
(1973). 
A party calling his adversary as a wit- 

ness is not concluded by his uncontra- 
dicted testimony, but may rely on such 
portion of his testimony as is favorable 
to him and is not bound by adverse tes- 
timony. Bowen v. Constructors Equip. 
Rental Co., 283 N.C. 395, 196 S.E.2d 789 
(1973). 

Section (c) does not state time to be of the 

essence in making a motion to let the record 
show the answers that would have been given 
to questions to which the objections were 
sustained. State v. Willis, 20 N.C. App. 48, 200 

S.E.2d 408 (1973). 

Use of Deposition at Trial Is Limited.— 
Although the Rules of Civil Procedure pro- 
vide extensive rights of discovery to any 
party, the use of a deposition in a civil case 
at the trial stage is sharply limited. Maness 
v. Bullins, 11 N.C. App. 567, 181 S.E.2d 750 
(1971). 

Admissibility of Deposition where De- 

Rule 44. Proof of official record. 

Applied in Neff v. Queen City Coach 
Co., 16 N.C. App. 466, 192 S.E.2d 587 

(1972). 
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ponent Not a Party. — Where the record 
contained no indication by evidence or 
stipulation as to the whereabouts of a 
deponent who was not a party at the time 
the case came on for trial, and there was no 

finding or inquiry by the trial judge as to 
the existence of any of the conditions 
specified in Rule 26(d)(3) which would 

have made the interrogatories competent 
and admissible in evidence, their admission 
constituted prejudicial error. Maness v. 
Bullins; 11 N-C. App. 567, 181 S:E.2d 750 
(1971). 
Evidence by Affidavits May Be Consid- 

ered.— Both before and after the adop- 

tion of the new Rules of Civil Procedure, 
it was and is proper for the court to con- 
sider evidence by affidavits in show cause 
hearings for injunctions, and subdivision 
(1) of § 1-485 does not prohibit this. State 
ex rel. Morgan v. Dare to Be Great, Inc., 
15 N.C. App. 275, 189 S.E.2d 802 (1972). 
When proceeding under subdivision (1) 

of § 1-485 for a preliminary injunction, 
the court is not limited to what appears 
in the complaint. The courts have histori- 
cally heard motions for preliminary in- 
junction on affidavits. State ex rel. Mor- 
gan v.' Dare ‘to Be Great, Inc. 15 N.C. 

App. 275, 189 S.E.2d 802 (1972). 
Admissibility of Oral Testimony on 

Motions.—Oral testimony at a hearing on 
a motion for summary judgment is admis- 
sible by virtue of section (e). Walton v. 
Meir, 14 N.C. App. 183, 188 S.E.2d 56 
(1972). 
Oral Testimony to Be Used Only in 

Supplementary Capacity. — Under section (e), 
oral testimony offered at a hearing on a Rule 56 
motion for summary judgment should be used 
only in a supplementary capacity to provide a 

small link of required evidence, and not as the 
main evidentiary body of the _ hearing. 
Nationwide Mut. Ins. Co. v. Chantos, 21 N.C. 

App. 129, 203 S.E.2d 421 (1974). 

Showing of Prejudicial Exclusion on 
Appeal.—The exclusion of testimony can- 
not be held prejudicial on appeal unless 
the appellant shows what the witness 
would have testified if permitted to do so. 
Spinella v. Pearce, 12 N.C. App. 121, 182 
Soh. 2046200419719), 

Stated in Kessing v. National Mtg. Corp., 
278 N.C. 523, 180 S.E.2d 823 (1971). 

Cited in Hill v. Hill, 11 N.C. App. 1, 180 

S.E.2d 424 (1971). 
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Rule 45. Subpoena. 

(a) For attendance of witnesses; issuances; form.—A subpoena for the purpose 
of obtaining the testimony of a witness in a pending cause shall, except as here- 
inafter provided, be issued at the request of any party by the clerk of superior 
court for the county in which the hearing or trial is to be held. A subpoena shall 
be directed to the witness, shall state the name of the court and the title of the 
action, the name of the party at whose instance the witness is summoned, and shall 
command the person to whom it is directed to attend and give testimony at a 
time and place therein specified. The clerk shall issue a subpoena, or a subpoena 
for the production of documentary evidence, signed but otherwise in blank, to a 
party requesting it, who shall fill it in before service. A subpoena for a witness 
or witnesses need not be signed by the clerk, and is sufficient if signed by the 
party or his attorney. 

(1971, c. 159.) 
Editor’s Note.— 
The 1971 amendment added the last sen- 

tence in section (a). 
As the rest of the rule was not changed 

by the amendment, only section (a) is set 
out. 

Cited in Greene v. Greene, 15 N.C. App. 
314, 190 S.E.2d 258 (1972); Williams v. 
Williams, 18 N.C. App. 635, 197 S.E.2d 629 
(1973). 

Rule 46. Objections and exceptions. 
Court May Exclude Evidence on Its 

Own Motion.—In the exercise of its right 
to control and regulate the conduct of the 
trial, a trial court may, of its own motion, 
exclude or strike evidence which is wholly 
incompetent or inadmissible for any pur- 

Rule 49. Verdicts. 

Section (b) contains substantially the 
same language as former § 1-200, which 
latter statute was in force prior to Janu- 
ary 1, 1970, the effective date of § 1A-1. 
Brant v. Compton, 16 N.C. App. 184, 191 
S.E.2d 383 (1972). 
The judge is required, etc.— 
It is the duty of the trial judge to submit 

to the jury such issues as are necessary to 

settle the material controversies raised in 
the pleadings. Link vy. Link. 278 N.C. 181, 
17975, 12d) 697 "(1971)- 

The issues to be submitted to the jury 
are those raised by the pleadings and sup- 
ported by the evidence. Johnson v. Mas- 
sengill, 280 N.C. 376, 186 S.E.2d 168 
(1972). 

Ordinarily, the form, etc.— 
The form and number of issues to be sub- 

mitted is a matter which rests in the sound 
discretion of the trial judge, assuming that 
the issue is raised by the pleadings, liberally 
construed. Link v. Link, 278 N.C. 181, 179 

S.E.2d 697 (1971). 

Ordinarily it is within the sound discre- 
tion of the trial judge as to the form of 
the issues. Brant v. Compton, 16 N.C. 
App. 184, 191 S.E.2d 383 (1972). 

If the parties consent to the issues sub- 

pose, even though no objection is inter- 

posed to such evidence; the exercise of 
such right must be kept within proper 
bounds. Worrell v. Hennis Credit Union, 
12s PADD. 27 oi LS2.5. 20 (874° (1971 

mitted or do not object at the time or ask 
for different or additional issues, the ob- 

jection cannot be made later. Brant v. 
Compton, 16 N.C. App. 184, 191 S.E.2d 
383 (1972). 

Separate Submission of Related Issues 
Not Error.—Where the allegations of the 
complaint were sufficient to justify submis- 

sion to the jury of the questions of fraud, 
duress and undue influence, which are not 
synonymous, although they overlap to some 
degree, submission of these several pos- 

sibilities in a single issue would have been 
confusing and would have necessitated an 
exceedingly complicated charge; and there 
was no abuse of the trial court’s discretion 
in their submission as three separaie issues. 

Link v. Link, 278 N.C. 181, 179 S.E.2d 697 
Heep ee 

Refusal to Submit Issue Was Proper. — 
The trial court did not err in failing to 
submit an issue as to whether the parties 
had entered into a contract as alleged in 

the complaint, where defendant did not 
deny plaintiff's allegations as to the mak- 
ing of the contract or the terms thereof 
and did not allege a different contract, and 
where defendant made no demand for the 
submission of such an issue. Johnson v. 
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Massengill, 280 N.C. 376, 186 S.E.2d 168 
(1972). 

Insufficient Issues.— 

Where the evidence presented was am- 
ple to allow the jury to make a finding 
on an issue the trial court erred by not 

submitting the issue requested. Brewer v. 
Hlatmissero NGS 288, 182-7S.B.8d°.345 

(1971). 
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An issue of fact, etc.— 

Issues in a case arise only upon the con- 

troverted material facts raised by the plead- 
ings and supported by the’ evidence. 

Crowder v. Jenkins, 11 N.C. 57, 180 S.E.2d 
482 (1971). 

Rule 50. Motion for a directed verdict and for judgment notwithstand- 
ing the verdict. 

Comment—1969 Amendment. — Rule 50, 
both in its old version and in the new, con- 
templates that when a party moves for a 

directed verdict and his motion is denied 
or for any reason is not granted, that party 
may, after an adverse verdict or the failure 

of the jury to return a verdict, move for 
judgment notwithstanding the verdict. 
When the movant for a directed verdict 
who is not immediately successful later 
moves for a judgment notwithstanding the 
verdict and his motion is granted or de- 
nied, and there is an appeal, the powers of 
the appellate court are reasonably clear, as 

outlined in section 50(c) and (d). But 

when the movant for a directed verdict 
‘later fails to move for a judgment notwith- 
standing the verdict, there has been in the 
federal courts uncertainty about the powers 

of an appellate court. See 5 Moore’s Fed- 
eral Practice, §§ 2365-2374. The uncer- 
tainty revolves around the question of 
whether an appellate court can direct entry 
of judgment for a party who was erro- 
neously denied a directed verdict but who 

later failed to move, as the rule contem- 
plates, for a motion for judgment notwith- 

standing the verdict. The Supreme Court 
ruled in Cone v. West Virginia Pulp & 
Pager*Co-sac0 Uo. 212, 67 0. Ct, 752, 91 
L. Ed. 849 (1947), that in the circumstances 
outlined the appellate court was limited to 

directing a new trial. 

It might be said that the rationale of 
the court’s ruling in the Cone case rests 
on a desire that no final conclusive judg- 
ment be rendered against a party unless 
the trial judge has had an opportunity to 
consider whether the loser should be given 
another chance. The trial judge would 
not have this opportunity in the absence of 
some such rule as that enunciated in Cone. 

The Commission has from the first em- 
braced the Cone result. The Commission 

has gone further and attempted to meet 
some of the problems spawned by the Cone 

decision. 
Its first effort was the rather clumsy one 

comprised in the last two sentences of Rule 
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50(b) as it was originally enacted. These 
two sentences have now been deleted and 
they should be forgotten. 

In their stead, the General Assembly has 

added a new final sentence to what is now 

section 50(b)(1) and a new section 

50(b)(2). These additions make clear the 

power of a trial judge, once there has been 
a motion for a directed verdict, to con- 
sider on his own motion, after entry of 

judgment (see Rule 58 as to when judg- 
ment is deemed to be entered), entry of 

judgment in accordance with the directed 
verdict motion. The additions also make 
clear that without some post-verdict con- 
sideration of a motion for judgment or 

the reserved motion for a directed verdict, 
the appellate court cannot, if it should find 

erroneous the failure to grant the motion 
for directed verdict, direct entry of judg- 

ment for the appellant but can only order 
a new trial. 

Editor’s Note.— 
For article on the legislative changes to 

the new Rules of Civil Procedure, see 6 

Wake Forest Intra. L. Rev. 267 (1970). 

The purpose of this rule is to apprise the 
court and the adverse parties of movants’ 
grounds for the motion. Anderson v. Butler, 284 
N.C. 723, 202 S.E.2d 585 (1974). 

Difference between Directed Verdicts in 

Criminal and Civil Cases.—For a discussion 

of the difference between directed verdicts 

in criminal and civil cases, see State v. 

Riley, 113 N.C. 648, 18 S.E. 168 (1893); 
Cutts’ vi (Casey, 42781.N C2390? 1808S. bad 
297 (1971). 

Right to Jury Trial Guaranteed.—North 
Carolina Const., Art. I, § 25, has been 
construed to guarantee trial by jury in all 
civil actions where the parties have not 

waived the right. Cutts v. Casey, 278 N.C. 
390, 180 S.E.2d 297 (1971). 

Jury Determines Issue Where More than 
One Conclusion Can Be Drawn. — Where 
more than one conclusion can reasonably be 

drawn, determination of the issue is prop- 
erly for the jury. Maness v. Fowler-Jones 
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Constr. Co., 10 N.C. App. 592, 179. S.E.2d 
816 (1971). 

Discrepancies and contradictions in the 
evidence are to be resolved by the jury and 

not by the court. Navlor v. Naylor, 11 
N.C. App. 384, 181 S.E.2d 222 (1971). 

Directed verdicts are appropriate only in 
jury cases. Bryant v. Kelly, 279 N.C. 123, 
181 S.E.2d 438 (1971); Town of Rolesville v. 

Perry, 21 N.C. App. 354, 204 S.E.2d 719 (1974). 

When plaintiff filed its motion asking the 
trial \court)to™ aoprove and’ adop? “the 
referee’s report, it inappropriately made a 

directed verdict. A motion for directed 
verdict and a directed verdict are not proper 

where the trial is before the judge sitting 
without’ a jury. Porter’ Bros. v. Jones, 11 
NiGvAppeei aero iedisnT (197h) 

A motion for a directed verdict under sec- 
tion (a) of this rule is proper when a ttrial 

is being held before a jury. Where a case is 
tried by the judge without a jury, the ap- 
propriate motion in such case is for in- 
voluntary dismissal under Rule 41(b). 
Breantiive Reliy,) 10MIN aA bpe 208: 17178 

S.E.2d 113 (1970); Neff v. Queen City 
Coach iG@o,4162N. Ce Appot66; 192 S/E 2d 
587 (1972). 

A motion for directed verdict under sec- 
tion (a) is appropriate when trial is held 
before a jury. Aiken v. Collins, 16 N.C. 
App! 504) 192°S.E.2d' 617 (1972). 

Directed verdicts are appropriate only in jury 
cases. In nonjury civil cases the appropriate 
motion by which a defendant may test the 
sufficiency of the plaintiff's evidence to show a 
right to relief is a motion for involuntary 
dismissal under Rule 41 (b). Higgins v. Builders 
& Fin., Inc., 20 N.C. App. 1, 200 S.E.2d 397 
(1978). 

Motion for Directed Verdict and Motion 
for Nonsuit Compared. —- A motion for 
directed verdict under the new _ rules 
produces virtually the same effect and ordi- 
narily will be treated the same as a motion 
for nonsuit under the old rules in deter- 
mining whether the evidence should be sub- 
mitted to the jury. Aetna Cas. & Sur. Co. v. 
Lumbermen’s Mut. Cas. Co., 11 N.C. App. 
490) Si O..ea Wet 01071), 

In nonjury trials the motion for nonsuit 
has been replaced by the motion for a dis- 
missal, in jury trials by the motion for a 
directed verdict. Creasman v. First Fed. 
Savy’ & loan: Ass'n 279 ONC. 3617188 
S.E.2d 115 (1971), cert. denied, 405 U.S. 
OF 92.5.9 0t.01 204s BL eds ord peo ert O7 oO}: 

The motion for a directed verdict pre-: 
sents substantially the same question for 
sufficiency as did a motion for an involun- 
tary nonsuit formerly. Investment Proper- 

ties of Asheville, Inc. v. Allen, 281 N.C. 
174, 188 S.F.2d 441 (1972). 

The motion for directed verdict presents 
substantially the same question for suffi- 
ciency as did a motion for an involuntary 

nonsuit under former § 1-183. Younts v. 
State Farm Mut. Auto. Ins. Co., 281 N.C. 
BBe;) 169) 6,20 1387 (1972): McCoy, v, 
Dowdy, 16 N.C. App. 242, 192 S.E.2d 81 
(1972). 
A motion for a directed verdict presents 

substantially the same question as did a 
motion for judgment as of nonsuit. Jenkins 
Mapotatrett \Corpy iia N.C. App,: 437; 186 
S.E.2d 198 (1972). 
The distinction between a motion for a 

directed verdict and a motion for an in- 
voluntary dismissal is more than one of 
mere nomenclature, as a different test is 

to be applied to determine the sufficiency 
of the evidence to withstand the motion 
when the case is tried before court and 
jury than when the court alone is finder 
of the facts. Neff v. Queen City Coach Co., 
16 N.C. App. 466, 192 S.E.2d 587 (1972). 
Motion for directed verdict under this rule 

and the motion for involuntary dismissal under 
Rule 41(b) are to be distinguished; the former is 

proper when the case is tried before a jury, and 
the latter is appropriate where the court sits as 
trier of fact. McNeely v. Southern Ry., 19 N.C. 

App. 502, 199 S.E.2d 164 (1973). 

Function of Rule 41(b) Similar to Sec- 
tion (a).—Where a case is tried before a 

jury, the appropriate motion by which a 
defendant tests the sufficiency of plaintiff's 
evidence to permit a recovery is the mo- 
tion for a directed verdict under section 
(a). The motion for involuntary dismissal, 
made under Rule 41(b), performs a similar 

function in an action tried by the court 
without a jury. Duke v. Meisky, 12 N.C. 
App. 329, 183 S.E.2d 292 (1971). 
A motion to dismiss under Rule 41(b) is 

properly made only in cases tried by a 
judge without a jury, while the proper 
motion in jury cases is for a directed 
verdict under section (a) of this rule. 
Hamm: v. Texaco, Inc. 17° N,G. App. 453 
194 S.E.2d 560 (1973). 

Classes of Cases Not Ordina ‘iy Subject 
to Directed Verdict.—Those classes of cases 
not subject to nonsuit under the old rules 

would not be ordinarily subject to directed 
verdict under the new rules. Aetna Cas. & 
Sur. Co. v. Lumbermen’s Mut. Cas. Co., 11 
N.C. App. 490, 181 §.E.2d 727 (1971). 
A nonsuit was prohibited in caveat pro- 

ceedings. Aetna Cas. & Sur. Co. v. Lumber- 
men’s Mut. Cas. Co., 11 N.C. App. 490, 181 
S.E.20.727,(1971); 

174. 
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A judgment of nonsuit could not be 
entered in a declaratory judgment action. 
Aetna Cas. & Sur. Co. v. Lumbermen’s 
Mutt. “Cas C65 "11 N.C. “Apps 490,” 181 
S.E.2d 727 (1971). 

Since the nonsuit and directed verdict are 
so analogous, directed verdict in a declara- 

tory judgment action was not appropriate, 
but upon the evidence, a peremptory 
instruction would have been appropriate. 
Aetna Cas. & Sur. Co. v. Lumbermen’s 
Mut. Cas. Co., 11 N.C. App. 490, 181 S.E.2d 
deg da ak hat Oe 

In a jury trial, the motion for a directed 
verdict is the only device by which the ad- 
verse party can challenge the sufficiency of 
the evidence to go to the jury. Cutts v. 
Casey, 278 N.C. 390, 180 S.E.2d 297 (1971). 

In a case tried to a jury, after a plaintiff 
has put on evidence and rested, a defendant 
who asserts that the evidence of the plain- 
tiff is insufficient to permit a recovery is 
restricted to making a motion for a directed 
verdict under section (a) of this rule. 
Creasman v. First Fed. Sav. & Loan Ass’n, 
100N Ce Appraised 77 Siked°7708(1970); 

The motion for a directed verdict is now 
the only procedure by which a party can 

challenge the sufficiency of his adversary’s 
evidence to go to the jury. Creasman v. 

First Fed. Sav. & Loan Ass’n, 279 N.C. 

S61 se1Sa0 5.1.20) 15-1971), mcert. cenied; 
ANS Uliss. Bo Teo eeo.) GLale04.31.1. (Eds 2d 
252 (1972). 
When a case is tried by a jury a defen- 

dant may move for a directed verdict to 
test the sufficiency of the evidence to go 
to the jury. Roberts v. William N. & Kate 
B. Reynolds Mem. Park, 281 N.C. 48, 187 

Sed bret (1972); 
Involuntary Dismissal in Jury Trial 

Treated as Directed Verdicit.—Where judg- 
ment of involuntary dismissal in a trial 
before a jury was improperly entered under 
Rule 41(b), which is applicable only in a 
trial by the court without a jury, it may 
properly be treated as a motion for a 
directed verdict under this rule. Pergerson 
v. Williams, 9 N.C. App. 512, 176 S.E.2d 
885 (1970). 

Defendants’ motion for “dismissal” on 
grounds of insufficient evidence to go to the 
jury, rather than for a “directed verdict,” 
is not fatal where the defendants stated 
grounds entitling them to a directed verdict. 
Creasman v. First Fed. Sav. & Loan Ass'n, 
OUNA PANG, ise. 1a? oeied1 20. (1070), 
Where a motion for dismissal is made 

pursuant to Rule 41(b) in a jury case, it 

may properly be treated as a motion for 

directed verdict. Creasman v. First Fed. 

Sav. & Loan Ass’n, 279 N.C. 361, 183 

175 
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S.E.2d 115 (1971), cert. denied, 405 U.S. 
977, 92 S. Ct. 1204, 31 L. Ed. 2d 252 
(1972). 
Motion for “Judgment of Nonsuit” 

Treated as Motion for Directed Verdict.— 
Defendant’s motion for “judgment of non- 

suit’? made at the close of plaintiff’s evi- 

dence, and again at the close of all the evi- 
dence was treated as a motion for a di- 
rected verdict under this rule. The new 
rules contemplate that the name of the 
motion is not as important as the substance. 
Wheeler v. Denton, 9 N.C. App. 167, 175 
S.E.2d 769 (1970). 
Judgment entered upon a directed ver- 

dict is a final judgment on the merits. 

Taylor v. Tri-County Elec. Membership 
Gorn), 178 N.C. vApp: 143)).193" Si 2das0e 
(1972). 
When granted, the common-law motion 

for a directed verdict resulted in a judg- 
ment on the merits in either a criminal 
or a civil case. Cutts v. Casey, 278 N.C. 
390, 91800 5-H.ed) 297%) (1971): 

It is therefore appealable, and operates 
with full res judicata effect. Taylor v. Tri- 
County Elec. Membership Corp., 17 N.C. 
App. 143, 193 S.E.2d 402 (1972). 
Defendant ‘Is Entitled to Judgment on 

Merits when Motion for Directed Verdict 
Granted. — When a motion for a directed 
verdict under this rule is granted, the defen- 
dant is entitled to a judgment on the merits. 
Cutts v. Casey, 278 N.C. 390, 180 S.E.2d 
297 (1971). 

When a defendant’s motion for a directed 
verdict under this rule is granted, the de- 
fendant is entitled to judgment. Kelly v. 
International Harvester Co., 278 N.C. 153, 
179 S.E.2d 396 (1971). 

Unless Court Permits Voluntary Dis- 
missal under Rule 41(a)(2).—When a mo- 
tion for a directed verdict under this rule 
is granted, the defendant is entitled to a 
judgment on the merits unless the court 
permits a voluntary dismissal of the action 
under Rule 41(a) (2). The court may permit 
a voluntary dismissal upon such terms and 
conditions as justice requires. Cutts v. 
Casey, 278 N.C. 390, 180 S.E.2d 297 (1971). 
When a defendant's motion for a directed 

verdict under this rule is granted, the de- 
fendant is entitled to judgment unless the 
court permits a voluntary dismissal of the 
action under Rule 41(a)(2). Kelly v. Inter- 

national Harvester Co., 278 N.C. 153, 179 

S.E.2d 396 (1971); Taylor v. Tri-County 
Elec. Membership Corp., 17 N.C. App. 143, 
193 S.E.2d 402 (1972). 

At the instance of the plaintiff, the court 
may permit a voluntary dismissal upon 
such terms and conditions as justice re- 
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quires. Kelly v. International Harvester 
Co., 278 N.C. 153, 179 S.E.2d 396 (1971). 

Rule 41(b) has no application when con- 
sidering a motion for a directed verdict in 
a jury trial. Kelly v. International Har- 
vester Co., 278 N.C. 153, 179 S.E.2d 396 
(1971). 

Judge May Enter Directed Verdict on 
His Own Motion.—Under section (b)(1) 
of this rule a trial judge, on his own mo- 
tion, may enter a directed verdict within 
10 days after the jury is discharged for 
failing to reach a verdict. Odell v. Lips- 
comb, 12 N.C. App. 318, 183 S.E.2d 299 

(1971). 
The trial judge on his own motion, within the 

time prescribed in section (b)(1), may grant, 
deny, or redeny the motion for a directed 
verdict. Hensley v. Ramsey, 283 N.C. 714, 199 

S.E.2d 1 (1978). 
Seemingly to free the trial judge from 

dependence upon the initiative of a litigant 
after verdict to renew his motion for a directed 
verdict or for judgment notwithstanding the 
verdict, the General Assembly amended section 
(b) as originally proposed, by substituting 
therefor sections (b)(1) and (b)(2). Hensley v. 
Ramsey, 283 N.C. 714, 199 S.E.2d 1 (19783). 

Defendant Waives Motion by Offering 
Evidence.—By offering evidence, defendant 
waives his motion for directed verdict 
made at the close of plaintiff's evidence. 
Woodard v. Marshall, 14 N.C. App. 67, 
187 S.E.2d 430 (1972). 

Question Presented by Motion for Di- 
rected Verdict.—The question presented by 
the defandant’s motion for a directed ver- 
dict is whether the evidence, when con- 
sidered in the light most favorable to plain- 

tiff, is sufficient for submission to the jury. 
Kelly v. International Harvester Co., 278 
NC 153, 1 70pm ut, coro Gr( Loui): 

The motion for a directed verdict in a 
jury trial presents the question whether the 
evidence, when considered in the light 
most favorable to the party against whom 
the motion is made, is sufficient for sub- 
mission to the jury. Sink v. Sink, 11 N.C. 
App. 549, 161 S.E.2d 721 (1971). 
A defendant’s motion for a directed ver- 

dict in a jury trial made under this rule 
presents the question whether the evidence 
is sufficient to entitle the plaintiff to have 
the jury pass on it. Maness v. Fowler- 
Jones Constr. Co., 10 N.C. App. 592, 179 
S.E.2d 816 (1971). 
The defendant's motion for a directed 

verdict under this rule presents a question 
of law for decision by the court, namely, 

whether the evidence is sufficient to entitle 
the plaintiff to have the jury pass on it. 
Kelly v. International Harvester Co., 278 

N.C. 153, 179 S.E.2d 396 (1971); Odell v. 
Lipscomb, 12 N.C. App. 318, 183 S.E.2d 
299 (1971); Bowen v. Constructors Equip. 
Rental Co., 283 N.C. 395, 196 S.E.2d 789 

(1973). 
The defendant’s motion for a directed 

verdict presents substantially the same 
question formerly presented by the motion 
for nonsuit, that is, whether the evidence 
considered in the light most favorable to 
the claimant will justify a verdict in his 
favor. Cutts v. Casey, 278 N.C. 390, 180 
Aled re eect? 1). 

A motion for a directed verdict presents 

the question of whether, as a matter of 

law, the evidence offered by plaintiff, when 
considered in the light most favorable to 
the plaintiff, is sufficient to be submitted 
to the jury. Roberts v. William N. & 
Kate B. Reynolds Mem. Park, 281 N.C. 
48, 187 S.E.2d 721 (1972). 

The question of law presented by defen- 
dant’s motion for a directed verdict is 
whether plaintiff’s evidence was sufficient 

for submission to the jury. Stewart v. 
Nation-Wide Check Corp., 279 N.C. 278, 
182 S.E.2d 410 (1971). 

A defendant’s motion made in a jury 

trial for a directed verdict presents substan- 
tially the same question as that formerly 
presented by a motion for judgment of 

involuntary nonsuit, namely, whether the 
evidence was sufficient to entitle the plain- 
tiff to have the jury pass on it. Raynor v. 
Foster, 12 N.C. App. 193, 182 S.E.2d 806 
(1971); Sadler v. Purser, 12 N.C. App. 206, 
182 S.E.2d 850 (1971); Summey v. Cauthen, 283 

N.C. 640, 197 S.E.2d 549 (1973). 

The motion for a directed verdict pre- 
sents substantially the same question 
formerly presented by the motion for 
nonsuit, that is, whether the evidence con- 

sidered in the light most favorable to the 

claimant will justify a verdict in his favor. 
American Personnel, Inc. v. Harbolick, 16 

NG SAnpeOr iol owed 4te tore ih 
A motion for a directed verdict or judg- 

ment non obstante veredicto presents sub- 
stantially the same question as that pre- 
sented by a motion for nonsuit under 

former § 1-183. City of Winston-Salem v. 
Rice, 16 N.C. App. 294, 192 S.E.2d 9 (1972); 
Anderson v. Butler, 284 N.C. 723, 202 S.E.2d 

585 (1974). 
Defendant’s motion for a directed ver- 

dict presents the question whether the 
evidence, viewed in the light most favor- 

able to plaintiffs, is legally sufficient to 
establish this premise. Investment Proper- 
ties of sAsheville. Inc. v. Allen, 283 N.C. 

277, 196 S.E.2d 262 (1973). 
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A motion for directed verdict raises the 
question whether tl.e evidence, considered 
in the light most favorable to the plaintiff, 

will justify a verdict in his favor. Rayfield 
METI OLE ES Ore R em oe eh eh 

(1973). 
A motion for a directed verdict under section 

(a) presents substantially the same question as 
formerly presented by motion for judgment of 
nonsuit. Dickinson v. Pake, 284 N.C. 576, 201 

S.E.2d 897 (1974). 

The proper test for disposition of a mo- 
tion for a directed verdict or judgment 
non obstante veredicto whether a motion 
on the ground of contributory negligence 
is to be granted or the issue submitted for 
jury determination must be decided after, 

considering the facts of each particular 
case. City of Winston-Salem v. Rice, 16 
NAD e294, 9265, 6. 2d.96(1972). 

Trial Court Should Not Make Findings 
of Fact or State Conclusions of Law.—In 
resolving the question presented by a mo- 
tion for directed verdict, it is not required 
or appropriate that the trial court make 

“findings of fact’ and state “conclusions of 
law.” Kelly v. International Harvester Co., 
Pie Ase 1 asmnlsOle. Fed e3969( 1971) eSink 
Voopinks tt aN. @ App, 549; 18190-b.2d 721 
(1971). 

Trial Judge Must Consider Evidence in 
Light Most Favorable to Plaintiff on De- 
fendant’s Motion for Directed Verdict. — 
When a motion for directed verdict is made 
under this rule at the conclusion of the 
plaintiff's evidence, the trial judge must 
determine whether the evidence, taken: in 

the light most favorable to the plaintiff 
and giving to it the benefit of every reason- 
able inference which can be drawn there- 
from was sufficient to withstand defendant’s 
motion for a directed verdict. Sawyer v. 

Shackleford, 8 N.C. App. 631, 174 S.E.2d 
305 (1970). 

In considering a motion for a directed 
verdict in favor of defendant, the evidence 

must be viewed in the light most favorable 
to plaintiff. Naylor v. Naylor, 11 N.C. App. 

384, 181 S.F.2d 222 (1971); Bowen v. Con- 
structors Equip. Rental Co., 283 N.C. 395, 
196 S.E.2d 789 (1973). 

On a motion by a defendant for a di- 
rected verdict in a jury case, the court 
must consider all the evidence in the light 
most favorable to the plaintiff and may 
grant the motion only if, as a matter of law, 
the evidence is insufficient to justify a ver- 
dict for the plaintiff. Kelly v. International 
Harvester Co., 278 N.C. 153, 179 S.E.2d 
396 (1971); Creasman v. First Fed. Sav. 
& Loan Ass’n, 279 N.C. 361, 183 S.E.2d 
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115° (1971), cert.. denied, 405° US, 977, 92 
ay Cty 12040) 315 Lat hd ediees om (ioc 
Stewart v. Nation-Wide Check Corp., 279 
N.C. 278, 182 S.E.2d 410 (1971); Odell v. 
Lipscomb, 12 N.C. App. 318, 183 S.E.2d 299 
(1971); Investment Properties of Asheville, 
Inc. v. Allen, 281 N.C. 174, 188 S.E.2d 441 
(1972); Younts v. State Farm Mut. Auto. 
inser .Gor 281) aN¢ Ge (5824180 Sib odaia: 
(1972); McCoy v. Dowdy, 16 N.C. App. 
242, 192 S.E.2d 81 (1972); Dickinson v. Pake, 284 
N.C. 576, 201 S.E.2d 897 (1974). 

Upon a motion for a directed verdict 

made by a defendant under the provisions 
of this rule, all evidence which supports the 
plaintiff's claim must be taken as true and 
considered in the light most favorable to 
the plaintiff, giving him the benefit of 
every reasonable inference which may 
legitimately be drawn therefrom, and with 

contradictions, conflicts and inconsistencies 
being resolved in the plaintiff's favor. In- 

gold v. Carolina Power & Light Co., 11 
N.C App. 253718179. E:2delva C19ti 

Under this section all evidence which 
supports a plaintiff’s claim must be taken 

as true and considered in the light most 
favorable to plaintiff, giving to plaintiff the 
benefit of every reasonable inference which 
may legitimately be drawn therefrom, and 
with contradictions, conflicts and incon- 
sistencies being resolved in plaintiff's favor. 

Pergerson v. Williams, 9 N.C. App. 512, 176 
S.E.2d 885 (1970); Maness v. Fowler-Jones 
Constr. Co., 10 N.C. App. 592, 179 S.E.2d 816 
(1971); Raynor v. Foster, 12 N.C. App. 193, 182 
¢ “* 2d 806 (1971); Jenkins v. Starrett Corp., 13 

N.vU. App. 487, 186 S.E.2d 198 (1972); Rogers v. 
City of Asheville, 14 N.C. App. 514, 188 S.E.2d 
656 (1972); Teachey v. Woolard, 16 N.C. App. 
249, 191 S.E.2d 903 (1972). 

When a motion for directed verdict is 
made at the conclusion of the evidence, 
the trial court must determine whether the 

evidence, taken in the light most favorable 

to the plaintiff and giving the plaintiff the 
benefit of every reasonable inference, is 

sufficient. Riddick v. Whitaker, 13 N.C. 
App. 416, 185 S.E.2d 602 (1972). 

Upon motion for a directed verdict and 
judgment non obstante veredicto by defen- 

dant, the sufficiency of the evidence to take 
the case to the jury is drawn into question, 
and all of the evidence which supports 
plaintiff's claim must be taken as true and 
considered in the light most favorable to 
plaintiff giving him the benefit of every 
reasonable inference which may legiti- 

mately be drawn therefrom, and with con- 

tradictions, conflicts and  inconsisteicies 

being resolved in plaintiff's favor. Kinston 
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Bldg. Supply Co. v. Murphy, 13 N.C. App. 
351, 185 S.E.2d 440 (1971). 

Upon defendant’s motion for a dirccted 
verdict, all of plaintiff's evidence must be 

taken as true and considered in the light 
most favorable to plaintiff, giving him the 
benefit of all reasonable inferences and 
resolving all inconsistencies in his favor. 
Jones v. Satterfield Dev. Co., 16 N.C. 
App. 80, 191 S.E.2d 435 (1972). 

Upon defendant’s motion under this rule, 

his own evidence may not be considered 
unless it is favorable to the plaintiff or un- 
less it 1s not in conflict with the plaintiff's 

evidence and explains or makes clear that 
which has been ordered by the plaintiff. 
Daten Ve ouvant ee Go Nokes lod, aa od 
S.E.2d 433 (1972). 

In passing upon a motion for a directed 
verdict and the subsequent motion for a 

judgment notwithstanding the verdict 
based upon it, the testimony of plaintiff's 
witnesses must be accepted at face value. 
Rayfield v. Clark, 283 N.C. 362, 196 S.E.2d 
197 (1973). 

In passing upon a motion for a directed 
verdict, the court must consider the evidence in 
the light most favorable to the nonmovant. 
Summey v. Cauthen, 283 N.C. 640, 197 S.E.2d 
549 (1973). 

On motion for a directed verdict all the 
evidence which tends to support’ the 
nonmovant’s case against it must be taken as 
true and considered in the light most favorable 
to the nonmovant, which is entitled to the 
benefit of every reasonable inference which 
may legitimately be drawn from the evidence. 
Mann vy. Virginia Dare Transp. Co., 283 N.C. 
734, 198 S.E.2d 558 (1978). 

On a motion for directed verdict, plaintiff's 
evidence is to be taken as true and all of the 
evidence must be considered in the light most 
favorable to plaintiff, giving him the benefit of 
every fact and inference of fact pertaining to 
the issues, which may be reasonably deduced 
from the evidence. Anderson v. Butler, 284 N.C. 
723, 202 S.E.2d 585 (1974). 

Conflicts Resolved in Opposing Party’s 
Favor on Motion.—In ruling on a motion 
for directed verdict the court must resolve 
any discrepancies in the evidence in favor 

of the party against whom the motion is 
made and must give that party the benefit 

of every legitimate inference which may be 
reasonably drawn from the evidence. Odell 

v. Lipscomb, 12 N.C. App. 318, 183 S.E.2d 
299 (1971). 

The evidence in favor of the nonmovant must 
be deemed true, all conflicts in the evidence 
must be resolved in his favor and he is entitled 
to the benefit of every inference reasonably to 

be drawn in his favor. Summey v. Cauthen, 283 
N.C. 640, 197 S.E.2d 549 (19738). 

Conflicts Resolved in Defendant’s Favor 
in Passing on Plaintiff's Motion.—Insofar 
as the defendant’s testimony creates a’con- 
flict in his testimony, it must be resolved 
in his favor in passing on the plaintiff’s mo- 
tion for a directed verdict. Coppley v. 
Carter, 10 N.Cy-App. 612) 179 S.E 8d 118 
(1971). 

Judge May Consider Movant’s Evidence 
on Motion for Directed Verdict.—In pass- 
ing upon motion for directed verdict made 
at the close of all the evidence, a defen- 

dant’s evidence that tends to contradict or 
refute the plaintiff's evidence is not con- 

sidered, but the other evidence presented 
by a defendant may be considered .to the 
extent that it clarifies the plaintiff's case. 
Jenkins v. Starrett Corp., 13 N.C. App. 437, 
186 S.E.2d 198 (1972). 

Principles Guiding Determination ot 
Sufficiency of Plaintiff’s Evidence.—In de- 
termining the sufficiency of a plaintiff's 
evidence to withstand a defendant’s motion 
for a directed verdict in a jury case, the 
trial court and the Court of Appeals are 
guided by the same principles that pre- 
vailed under the former procedure with 
respect to the sufficiency of evidence to 
withstand a motion for nonsuit under 
former § 1-183. Pergerson v. Williams, 9 
Ni Case ole wet octet. So5nt 1900. 

Determination of the sufficiency of the 

evidence to withstand a motion for a’ di- 
rected verdict made by a defendant under 
the provisions of this rule is guided by the 
same principles that prevailed under the 
former procedure with respect to motion 
for nonsuit. Ingold v. Carolina Power & 
Bight Gost ian Ge Apps 2s4. hls hon 
WreeaCvaa 

In deciding whether the evidence was 
sufficient to entitle a plaintiff to have the 
jury pass on it, the court should give no 
consideration to the fact that the jury may 
have failed to reach a verdict, but should 
consider only the evidence in the case. 
Odell v. Lipscomb, 12 N.C. App. 318, 183 
Si. 207999+€1 972); 

In deciding whether a plaintiff’s evidence 
is sufficient to withstand a defendant’s mo- 
tion for a directed verdict in a jury case, 
both the trial and appellate courts must 
adhere to the same principles that gov- 
erned under the former procedure with re- 

gard to sufficiency of evidence to with- 
stand a motion for nonsuit. Jones v. Sat- 
terfield Dev. Co., 16 N.C. App. 80, 191 
S.E.2d 435 (1972). 
Verdict Directed for Defendant Where 

Plaintiff Shows No Right to Relief.— When 
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it is clear that the plaintiff has shown no 
right to relief, the judge will direct a ver- 
dict for the defendant at the close of plain- 
tiff’s evidence just as he could formerly 
grant a motion for compulsory nonsuit. 
Cutts .v.. Casey, 278,,N.C, 390,, 180, S.E.2d 
297 (1971). 

Evidence Raising Only Conjecture Is 
Not Sufficient to Withstand Motion.—Evi- 
dence which does no more than raise a 
possibility or conjecture of a fact is not 
sufficient to withstand a motion by defen- 
dant for a directed verdict. Ingold v. Caro- 
lina? bower eeusizhtsGo. MiieN GeAppi2s3, 
18t-S/E2diisae(19F1): 
The judge may direct a verdict only when 

the issue submitted presents a question of 
law based on admitted facts. Cutts v. Casey, 
278 N.C. 390, 180 S.E.2d 297 (1971); Jones 
v. Satterfield Dev. Co., 16 N.C. App. 80, 

191 S.E.2d 435 (1972). 
Where, in view of facts which were 

stipulated before trial and admitted by de- 
fendant at trial, the issue presented only 
a question of law for the court, the general 
rule that the court cannot direct a verdict 
in favor of a party having the burden of 

proof does not apply. American Personnel, 
Indeus phlarbolicik.w160UN.. Ci Appw 107,191 

Sated, 412.019 72))2 

North Carolina allows directed verdicts 
only when the evidence presents a question 
of law based on admitted facts. Cutts v. 
Casey, 278 N.C. 390, 180 S.E.2d 297 (1971). 

The court can always direct a verdict 
against the party with the burden of proof, 
if there is no evidence in his favor. Cutts v. 
Casey. 278 N.C. 390, 180 S.E.2d 297 (1971). 

The court may direct a verdict against 
the party having the burden of proof when 
there is no evidence in his favor. Roberts 
v. William N. & Kate B. Reynolds Mem. 
Park, 281 N.C. 48, 187 S.E.2d 721 (1972). 

But a verdict may never be directed when 
the facts are in dispute. Cutts v. Casey, 278 
NiC."°390,°180 S/E.2d°297 (1971); Jones v. 
Satterfield Dev. Co., 16 N.C. App. 80, 191 
S/Ei2d 485 °(1972). 

Thus, the judge cannot direct a verdict 
upon any controverted issue in favor of the 
party having the burden of proof even 
though the evidence is uncontradicted. 
Cutts v. Casey, 278 N.C. 390, 180 S.E.2d 
297 (1971); Little v. Poole, 11 N.C. App. 

597, 182 S.E.2d 206 (1971). 

Under this rule, the trial judge cannot 
direct a verdict in favor of the party having 
the burden of proof when his right to re- 
cover depends upon the credibility of his 
witnesses. Cutts v. Casey, 278 N.C. 390, 180 

S.E.2d 297 (1971). 
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Ordinarily, it is not permissible to direct 
a verdict in favor of a litigant on whom 
rests the burden of proof. Smith v. Burle- 
son, 9 N.C. App. 611, 177 S.E.2d 451 (1970). 

This rule, which deals only with jury 

trials, does not purport to confer upon the 
judge the power to pass upon the credibil- 

itv of the evidence and to direct a verdict 
in favor of the party having the burden of 
proof. Cutts v. Casey, 278 N.C. 390, 180 
Si Bi2di 297 (1971): 

Where the burden of proof on the issues 
of negligence and agency was on the plain- 

tiff. it was error for the court to direct a 
verdict in favor of plaintiff on those issues. 
Luttlesiver Poole) 11: (N. Ge Appyoni aise 
SaBeSde20Gr (107i 

The party having the burden of proof 
on all the issues is not entitled to a directed 
verdict, ‘Mull v; Mull, 13°N.C.- App: 154, 

18575 5 2a 4eGro nw) 

Since defendant’s denial of an alleged 
fact raises an issue as to its existence even 
though he offers no evidence tending to 
contradict that offered by plaintiff. Cutts v. 
Casey, 278ANIC 390) 180rSih.2d 2079 tye 

And the credibility of testimony is for 
the jury, not the court, and a genuine issue 

of fact must be tried by a jury unless this 
right is waived. Cutts v. Casey, 278 N.C. 
390, 180 S.E.2d 297 (1971); Price v. Conley, 21 
N.C. App. 326, 204 S.E.2d 178 (1974). 

The jury and not the judge passes on 
credibility. Hinson v. Sparrow, 21 N.C. App. 
554, 204 S.E.2d 925 (1974). 

Though Whether ‘‘Genuine Issue of Fact”’ 
Exists Is Preliminary Question for Judge. — 

See Price v. Conley, 21 N.C. App. 326, 204 

S.E.2d 178 (1974). 

But Court May Give Peremptory In- 
struction in Favor of Party with Burden 
of Proof.__-\When there is no conflict in the 

evidence and but one inference is permis- 
sible from it, the court may give a peremp- 
tory instruction in favor of the party having 
the burden of proof. Such an instruction 
directs the jury to answer the issue in 
favor of the plaintiff if it finds the facts to 
be as all the evidence tends to show; 
otherwise not. To so instruct is not to 
direct a verdict. Cutts v. Casey, 278 N.C. 
390, 180 S.E.2d 297 (1971). 
When all the evidence offered suffices, if 

true, to establish the controverted fact, the 
court may give a peremptory instruction— 
that is, if the jury find the facts to be as 
all the evidence tends to show, it will 

answer the inquiry in an indicated manner. 
Cuttsayv...Casey, 278 .N:C».390, 180. S.b.2d 

207. (1071): 
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A peremptory instruction does not de- 
prive the jury of its right to reject the evi- 
dence because of lack of faith in its credibil- 
ity. Such an instruction differs from a 
directed verdict. Cutts v. Casey, 278 N.C. 

390, 180 S.E.2d 297 (1971). 
When Directed Verdict in Favor of 

Party with Burden of Proof Is Permis- 
sible. — When facts are judicially admitted 

and are no longer a subject of inquiry, 

then directing a verdict in favor of a litigant 
on whom rests the burden of proof is not 

only permissible, but it is the duty of the 
judge to answer the issue. Smith v. Burle- 
son, 9 N.C. App. 611, 177 S.E.2d 451 (1970). 

After looking at all of the evidence, if 
no other reasonable conclusion is possible 
then a directed verdict would be proper 
even though such directed verdict is in 
favor of the litigant upon whom rests the 
burden of proof. Smith v. Burleson, 9 N.C. 
App. 611, 177 S.E.2d 451 (1970). 
When all of the evidence has been intro- 

duced, the facts established and a defendant 
has proved himself negligent, there is no 

factual issue of negligence remaining as a 
subject of inquiry, and on this issue there 
is no duty resting upon the jury. In a situa- 
tion of this kind, it is no longer necessary 
for the jury to intervene, and the trial 
judge should enter a directed verdict. Smith 
v. Burleson, 9 N.C. App. 611, 177 S.E.2d 451 
(1970). 

The Court of Appeals has customarily 
adopted a rule of entering a judgment of 
nonsuit against a plaintiff when the plain- 
tiff’s own evidence establishes contributory 
negligence. This is tantamount to directing 

a verdict in favor of the party with the 
burden of proof. Smith v. Burleson, 9 N.C. 
App. 619 pat ses E20 7451 (9 970)) 

A directed verdict against the plaintiff 
is proper in a negligence case only when 
contributory negligence is so clearly estab- 
lished that no other conclusion can reason- 
ably be reached. Naylor v. Naylor, 11 N.C. 
App. 384, 181 S.F.2d 222 (1971). 

The granting of a directed verdict for the 
party with the burden of proof is permissible 
when the only evidence is plaintiff's own 
evidence and defendant’s burden is met for him 
by the plaintiff. Alligood v. Seaboard Coastline 
R.R., 21 N.C. App. 419, 204 S.E.2d 706 (1974). 

Directed Verdict When Plaintiff’s Evi- 
dence Shows Contributory Negligence.— 
A directed verdict on the ground that 
plaintiff's evidence reveals contributory 
negligence as a matter of law is proper 
only when contributory negligence is so 
clearly established that no other conclusion 

can reasonably be reached. Riddick v. 

Whitaker, 13 N.C. App. 416, 185 S.E.2d 
602 (1972). 

In an action for wrongful death, a di- 

rected verdict for the defendant on the 
ground of contributory negligence should 
be granted when, and only when, the evi- 
dence, taken in the light most favorable 
to plaintiff, establishes the contributory 
negligence of plaintiff's intestate so clearly 
that no other reasonable inference or con- 
clusion may be drawn therefrom. Bowen v. 
Constructors Equip. Rental Co., 283 N.C. 
395, 196 S.E.2d 789 (1973). 

Defendant’s denial of an alleged fact raises 

an issue as to its existence even though he 
offers no evidence tending to contradict that 
offered by plaintiff. Weeks Motor Co. v. 
Daniels, 18 N.C. App. 442, 197 S.E.2d 29 (1973). 

When defendants denied material allegations 
of plaintiff, defendants raised an issue as to 
their existence. The facts being in dispute the 
case became one for jury determination and the 
court erred in directing a verdict in plaintiff's 
favor. Weeks Motor Co. v. Daniels, 18 N.C. App. 
442, 197 S.E.2d 29 (1973). 

Evidence Requiring Speculation Should 
Not Be Submitted to Jury. — Evidence 
which raises only a conjecture of negli- 

gence may not properly be submitted to the 

jury. To hold that evidence that a defen- 
dant could have been negligent is sufficient 
to go to a jury, in the absence of any evi- 
dence, direct or circumstantial, that such 

a defendant actually was negligent, is to 

allow the jury to indulge in speculation and 

guesswork. Jenkins v. Starrett Corp., 13 
N.C. App. 437, 186 S.E.2d 198 (1972). 

Medical evidence which merely shows it 
possible for the fact in issue to be as alleged, or 
which raises a mere conjecture that it was so, is 
an insufficient foundation for a verdict and 
should not be left to the jury. Sharpe v. Pugh, 
21 N.C. App. 110, 203 S.E.2d 330 (1974). 

The words, “without any assent of the 
jury,” are used to dispel any apprehension 
that the jury is required to perform a per- 
functory act in connection with the verdict 
in a case which is not submitted to it for 
determination. Kelly v. International Har- 
vester Co., 278 N.C. 153, 179 S.E.2d 396 
(1971). 

Specific Grounds Must Be Stated in Mo- 
tion for Directed Verdict—The provision 
of this rule which requires that “specific 
grounds” shall be stated in a motion for a 

directed verdict is mandatory. Wheeler v. 
Denton, 9 N.C. App. 167, 175 S.E.2d 769 
(1970); Worrell v. Hennis Credit Union, 12 
N.C. App. 275, 182 S.E.2d 874 (1971); Anderson 
v. Butler, 284 N.C. 723, 202 S.E.2d 585 (1974). 
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A motion for a directed verdict shall 
state the specific grounds therefor; this 
rule is mandatory. Turner v. Turner, 9 N.C. 
App. 336, 176 S.E.2d 24 (1970). 

Since the statute expressly requires that 
“specific grounds” shall be stated in a mo- 
tion for a directed verdict, this provision of 
the rule is mandatory. Wheeler v. Denton, 

9 N.C. App. 167, 175 S.E.2d 769 (1970). 
The requirement that grounds be stated on a 

motion for a directed verdict is mandatory. 
Hensley v. Ramsey, 283 N.C. 714, 199 S.E.2d 1 

(1973). 
The better practice is to set forth the 

specific grounds in a written motion. If the 
movant relies upon an oral statement for such 
specific grounds, a transcript thereof must be 
incorporated in the case on appeal. Hensley v. 
Ramsey, 283 N.C. 714, 199 S.E.2d 1 (1973). 

However, the courts need not inflexibly 

enforce the rule when the grounds for the 

motion are apparent to the court and the 

parties. Anderson v. Butler, 284 N.C. 723, 202 
S.E.2d 585 (1974). 

' Failure to State Grounds Is Sufficient 
Basis for Overruling Motion. — A defen- 
dant’s failure to state the grounds for his 

motions for a directed verdict is sufficient 
basis for the court’s overruling them. 
Dixon v. Shelton, 9 N.C. App. 392, 176 
S.E.2d 390 (1970). 
No Appeal from Denial of Motion Which 

Fails to State Grounds.—If the court denies 
a motion for a directed verdict which fails 
to state the specific grounds for the motion, 
the moving party may not complain of the 
denial on appeal. Pergerson v. Williams, 9 
N.C. 512, 176 S.E.2d 885 (1970). 

An appellant, who fails to state “specific 
grounds,” is not entitled upon appeal to 
question the insufficiency of the evidence to 
support the verdict. Wheeler v. Denton, 9 

N.C. App. 167, 175 S.E.2d 769 (1970). 
An appellant who fails to state specific 

grounds for his motion for a directed ver- 
dict is not entitled, on appeal from the 
court’s refusal to allow the motion, to ques- 
tion the insufficiency of the evidence to sup- 
port the verdict. Builders Supplies Co. v. 
Gainey, 10 N.C. App. 364, 178 S.E.2d 794 
(1971). 

The defendant, having failed to state 
“specific grounds,” is not entitled upon ap- 
peal to question the insufficiency of the 
evidence to support the verdict. Wheeler v. 
Denton, 9 N.C. App. 167, 175 S.E.2d 769 
(1970). 
Nor from Granting of Motion where Such 

Failure Not Objected to. — If the court 
grants a motion for a directed verdict which 

fails to state the specific grounds for the 
motion, the adverse party who did not ob- 
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ject to failure of the motion to state specific 
grounds therefor cannot raise such objec- 
tion in the appellate court. Pergerson v. 

Williams, 9 N.C. 512, 176 S.E.2d 885 (1970). 
If a motion for a directed verdict is 

granted, the adverse party who did not 
object at trial to the failure of the motion 
to state specific grounds therefor cannoi 
raise the objection on appeal. Builders Sup- 
plies Co. v. Gainey, 10 N.C. App. 364, 178 
S.E.2d 794 (1971). 
Method of Complying with Requirement 

to State Grounds.—A motion for a directed 
verdict, “citing the case of Blake v. Mallard, 
decided by Justice Sharp in 1964,” is cer- 

tainly not an approved method of comply- 

ing with the requirement that “a motion 
for a directed verdict shall state the specific 
grounds therefor.” Grant v. Greene, 11! 
N.C. App.. 537, 181 S.E.2d 770 (1971). 

Grounds Should Be Included in Record 
on Appeal. — Litigants would be well 

advised to include in the record the specific 
grounds stated in the motion for a directed 

verdict. A failure to do so could result in 

a dismissal of the appeal. Davis v. Peacock, 
10 NiGeApps256)i¢8 54200133 41070)e 

Failure to Renew Motion Following Op- 
ponent’s Additional Evidence. — Where a 
defendant failed to renew a motion for a 
directed verdict following a plaintiff's ad- 

ditional evidence, the Court of Appeals will 
not pass upon the sufficiency of the evi- 
dence to survive a motion for a directed 
verdict. Gragg v. Burns, 9 N.C. App. 240, 
175-9. .205774)(1970): 

Plaintiff Waives Objection to Nonsuit of 

Codefendant.—A plaintiff may himself call 
a defendant as his own witness, and may 
not complain if he fails to do so and the 
case against one defendant is nonsuited 
prior to the presentation of evidence by a 
codefendant. Jenkins v. Starrett Corp., 13 

N.C. App. 437, 186 S.E.2d 198 (1972). 

Appellate Court’s Determination of Suffi- 
ciency of Evidence to Withstand Motion.— 
On appeal from the granting of a defen- 
dant’s motion for directed verdict under 
this rule, the court must determine the 

sufficiency of plaintiff’s evidence guided by 
the same principles applicable in determin- 
ing the sufficiency of evidence to withstand 

the motion for nonsuit under former § 1- 
183. Naylor v. Naylor, 11 N.C. App. 384, 181 

S.E.2d 222 (1971); Byrd v. Potts, 12 N.C. 

App. 262, 182 S.E.2d 837 (1971). 
On appeal from the granting of a mo- 

tion for directed verdict against the plain- 
tiff, all the evidence tending to support 
plaintiff's claim must be taken as true and 
considered in the light most favorable to 
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him, giving him the benefit of every reason- 
able inference which legitimately may be 
drawn therefrom, with contradictions, con- 
flicts and inconsistencies therein being 
resolved in plaintiff's favor. Adler v. 
Lumber Mut. Fire Ins. Co., 10 N.C. App. 
720, 179 S.E.2d 786 (1971). 

In determining the sufficiency of the 
evidence the Court of Appeals is guided 
by the same principles that prevailed under 

the former procedure with respect to the 
sufficiency of evidence to withstand a mo- 
tion for nonsuit under former § 1-183. All 
evidence which supports plaintiffs’ claim 
must be taken as true and considered in the 
light most favorable to plaintiffs, giving 
them the benefit of every reasonable infer- 

ence which may legitimately be drawn 
therefrom, and with contradictions, conflicts 

and inconsistencies being resolved in plain- 
tiffs’ favor. Musgrave v. Mutual Sav. & 
Loan Assi As8eN-GiiApp. 255, aio. kod 
$202(1970)> “lates virotyant, 1o5 Ww. GioA pp, 
139° 101 See ditesae (i972): 

In considering the sufficiency of the evidence 
to withstand a motion for directed verdict, the 
appellate court must consider the evidence in 
the light most favorable to the nonmoving 
party. Wilson v. Bob Robinson’s Auto Serv., 
Inc., 20 N.C. App. 47, 200 S.E.2d 393 (1973). 

Appellate Court Must Look to Evi- 
dence.—To pass upon the single question 
of law presented, namely, the sufficiency of 

plaintiff's evidence to withstand defen- 
dant’s motion for a directed verdict, the 

appellate court must look to the evidence 
and base decision thereon without regard 
to the trial court’s “findings of fact” and 
Sconclusions of: law, joinkev.. oink) diUN.G 
Apparntd Ste Sh 20a tet ele), 

All relevant evidence admitted by the 
trial court, whether competent or not, must 

be accorded its full probative force in de- 
termining the correctness of its ruling upon 
a motion for judgment as of nonsuit. 
Jenkins v. Starrett Corp., 13 N.C. App. 
437, 186 S.E.2d 198 (1972). 

Upon deciding that the trial court should 
have granted appellant’s motion for a di- 
rected verdict made at the close of all the 
evidence, the Court of Appeals may ap- 
propriately direct entry of judgment in ac- 
cordance with the appellant’s motion, but 
only when the appellant also in apt time 
moved for judgment notwithstanding the 
verdict. Nichols v. C.J. Moss Real Estate, 
Inc, 10, N.C. Appac66.cu 07 oboe 2750 
(1970). 

When Supreme Court May Not Direct 
Entry of Judgment. — Where the defendant 
made no post-verdict motion and where the 

trial judge after verdict did not of his own 
motion consider whether a directed verdict 
should have been entered, the Supreme Court 
may not direct entry of judgment in accordance 
with the motion by reason of the express terms 
of section (b)(2) of this rule. Hensley v. Ramsey, 
283 N.C. 714, 199 S.E.2d 1 (1973). 

Section (b)(2) has no counterpart in federal 
Rule 50(b). Hensley v. Ramsey, 283 N.C. 714, 

199 S.E.2d 1 (1973). 
Section (b) authorizes a ‘‘reserved directed 

verdict’’ motion practice. Hensley v. Ramsey, 

283 N.C. 714, 199 S.E.2d 1 (1973); Dickinson v. 
Pake, 284 N.C. 576, 201 S.E.2d 897 (1974). 

If the judge denies, or simply does not grant, 
a motion for directed verdict made at the 
conclusion of all the evidence and a verdict is 
then either not returned or returned against the 
movant, the judge may then entertain a motion 
by him for judgment “in accordance with his 
motion for directed verdict.” Dickinson v. Pake, 
284 N.C. 576, 201 S.E.2d 897 (1974). 
When Motion May Be Granted. — See 

Dickinson v. Pake, 284 N.C. 576, 201 S.E.2d 897 
(1974). 

Denial of a motion for a directed verdict 
is not a bar to a motion for judgment 
notwithstanding the verdict. Investment 
Properties of Asheville, Inc. v. Allen, 281 

N.C. 174, 188 S.E.2d 441 (1972). 
What Is Motion for Judgment N.O.V. ~ 

The motion for judgment n.o.v. is that 
judgment be entered in accordance with the 
movant’s earlier motion for a directed verdict, 
notwithstanding the contrary verdict actually 
returned by the jury. Summey v. Cauthen, 283 
N.C. 640, 197 S.E.2d 549 (1973); Dickinson v. 
Pake, 284 N.C. 576, 201 S.E.2d 897 (1974). 

The availability of a motion for a judg- 
ment notwithstanding the verdict consti- 
tutes an innovation in the civil procedure of 
this State. Formerly, a motion for nonsuit 
made under the provisions of former § 1- 
183 could not be allowed after verdict for 
insufficiency of the evidence. Musgrave v. 
Mutual Sav. & Loan Ass’n, 8 N.C. App. 
385, 174 S.E.2d 820 (1970). 

Appropriate Motion for Directed Verdict 
Is Prerequisite to Motion for Judgment 
Notwithstanding Verdict.—The language of 
this rule is almost identical to the language 
of Rule 50, Federal Rules of Civil Proce- 

dure. The well-recognized interpretation of 
this rule is that the making of an ap- 
propriate motion for a directed verdict is 
an absolute prerequisite for the motion for 
judgment notwithstanding the verdict. Glen 
Forest Corp. v. Bensch, 9 N.C. App. 587, 
176 §.E.2d 851 (1970). 
Where a party failed to move for a di- 

rected verdict at the close of all the evi- 
dence, the motion for judgment notwith- 
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standing the verdict did not meet the 
requirement of section (b)(1) that a motion 

for judgment notwithstanding the verdict 
be supported by a timely motion for 
directed verdict. Dean v. Nash, 12 N.C. 
App. 661, 184 S.E.2d 521 (1971). 

The language of section (b)(1) presup- 
poses that its provisions are applicable 
only to situations in which the party mov- 
ing for a directed verdict has his motion 

denied and the verdict of the jury is ad- 
verse to his position. Hathcock v. Lowder, 

16 N.C. App. 255, 192 S.E.2d 124 (1972). 

The reservation of final ruling on a motion 
for a directed verdict affords the basis for the 
post-verdict motion for judgment notwithstand- 
ing the verdict. Hensley v. Ramsey, 283 
N.C. 714, 199 S.E.2d 1 (1978). 

And Motion for Directed Verdict after 
Jury Has Returned Verdict Is Too Late.— 
A litigant’s motion for directed verdict nunc 
pro tunc, which is made after the jury has 
returned its verdict in a case, comes too 
late to preserve its right to move for judg- 
ment notwithstanding the verdict; there- 
fore, a litigant’s purported motion for judg- 
ment n.o.v. is then properly denied. Glen 
Forest Corp. v. Bensch, 9 N.C. App. 587, 
176 S.E.2d 851 (1970). 

This rule provides for a motion for a 
directed verdict at the close of plaintiff’s 
evidence or at the close of all the evidence. 
It does not give a litigant the option of 
waiting until after the verdict is in to make 
the motion for a directed verdict to attempt 
to preserve his right to move for judgment 
notwithstanding the verdict. Glen Forest 
Corp. v. Bensch, 9 N.C. App. 587, 176 
S.E.2d 851 (1970). 

Procedure whereby the trial judge with- 
held his ruling on a motion for a directed 
verdict until after the jury had returned its 
verdict was disapproved. Hamel v. Young 
Spring & Wire Corp., 12 N.C. App. 199, 
182 S.E.2d 839 (1971). 

After.a case has been submitted to a 
jury, the proper motion to be ruled upon 
at that time is a motion for judgment not- 
withstanding the verdict. Hamel v. Young 
Spring & Wire Corp., 12 N.C. App. 199, 
182 S.E.2d 839 (1971). 

Motion Is Cautiously Granted. —- A 
motion for judgment notwithstanding the 

verdict is cautiously and sparingly granted. 
Investment Properties of Asheville, Inc. v. 

Allen, 281 N.C, 174, 188 S.E.2d 441 (1972). 
Standards for Determination of Judg- 

ment Notwithstanding Verdict.—The same 
test is to be applied on a motion under sec- 
tion (b)(1) for judgment notwithstanding 
the verdict as is applied on a motion under 
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section (a) for a directed verdict. Snellings 

v. Roberts, 12 N.C. App. 476, 183 S.E.2d 
872 (1971). 

In determining the sufficiency of the 
evidence upon a motion for judgment 
notwithstanding the verdict, the courts are 
guided by the same principles that pre- 
vailed under former procedure with respect 
to the sufficiency of evidence to withstand 
a motion for nonsuit. Snellings v. Roberts, 
12 N.C. App. 476, 183 S.E.2d 872 (1971). 
The standards for granting on a motion 

for judgment notwithstanding the verdict 
are the same as those for granting a di- 
rected verdict. Investment Properties of 
Asheville, Inc. v. Allen, 281 N.C. 174, 188 
S.E.2d 441 (1972). 

The same standard of sufficiency of evidence 
as that under the directed verdict motion is 
applied. Dickinson v. Pake, 284 N.C. 576, 201 
S F.2d 897 (1974). 

The propriety of granting a motion for 

judgment notwithstanding the verdict is 
determined by the same considerations as 
that of a motion for a directed verdict. In- 
vestment Properties of Asheville, Ine. v. 

Allen, 281 N.C. 174, 188 S.E.2d 441 (1972); 
Summey v. Cauthen, 283 N.C. 640, 197 S.E.2d 
549 (1973); Dickinson v. Pake, 284 N.C. 576, 201 
S.E.2d 897 (1974). 

Sufficiency of Evidence Is Questioned 
upon Motion for Judgment Non Obstante 
Veredicto.—Upon a motion for judgment 
non obstante veredicto, the sufficiency of 
the evidence upon which the jury based its 
verdict is drawn into question. Horton v. 
Iowa Mut. Ins. Co., 9 N.C. App. 140, 175 
S.E.2d 725 (1970); Coppley v. Carter, 10 
NC ADO ale, ioe. be2d 118. (1971 }: 

A motion for judgment notwithstanding 
the verdict permits the judge to consider 
the sufficiency of the evidence after the 
jury has returned a verdict. Investment 

Properties of Asheville, Inc. v. Allen, 281 
N.C. 174, 188 S.E.2d 441 (1972). 
And Evidence of Party Opposing Motion 

Must Be Taken as True.—Upon defendant’s 
motion for judgment non obstante veredicto 
all the evidence which supports plaintiffs’ 
claim must be taken as true and considered 
in the light most favorable to plaintiffs, 
giving them the benefit of every reasonable 
inference which may legitimately be drawn 

therefrom, with contradictions, conflicts 

and inconsistencies being resolved in plain- 
tiffs’ favor. Horton vy. Iowa Mut, Ins. Co., 
9 N.C. App. 140, 175 S.E.2d 725 (1970); 
Dickinson v. Pake, 19 N.C. App. 287, 198 S.E.2d 
467 (1973); Wilson v. Miller, 20 N.C. App. 156, 
201 S.E.2d 55 (1973). 
All of the evidence which supports the 

claim of the party opposing the motion 
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must be taken as true and considered in the 
light most favorable to him, giving him the 
benefit of every reasonable inference which 

may legitimately be drawn therefrom, and 
with contradictions, conflicts and inconsis- 
tencies being resolved in his favor. Coppley 
ve Carter: 10 N.C, App./512, 179 S.E.2d 118 
(1971). 

Insofar as the defendant’s testimony 
creates a conflict in his testimony, it must 
be resolved in his favor in passing on the 
plaintiff's motion for judgment notwith- 
standing the verdict. Coppley v. Carter, 10 
NiG eA ppd 127511 98S.bed a8 2010s 
When passing on a motion for judgment 

notwithstanding the verdict, the court must 
view the evidence in the light most favor- 
able to the nonmovant. Investment Prop- 
erties of Asheville, Inc. v. Allen, 281 N.C. 
174, 188 S.E.2d 441 (1972); Summey v. Cauthen, 
283 N.C. 640, 197 S.E.2d 549 (1973). 

Trial Judge Not Required to Take Testi- 
mony of Witness at Face Value.—In pass- 
ing upon a motion to set aside a verdict 
as being against the greater weight of the 
evidence, the trial judge is not required to 
take the testimony of any witness at face 
value; if at any time he is convinced that 
the jury has been misled by unreliable 
testimony into returning an _ erroneous 
verdict, his is the responsibility for award- 
ing a new trial for that reason. Rayfield v. 
larky 28am Grobe, 96-5 beedsi971 (1973); 

Granting Judgment Notwithstanding 
Verdict Is Error if Case was Sufficient to 
Go to Jury.—If the plaintiffs have made out 
a case sufficient to go to the jury, then it is 

error to enter the judgment setting aside 
the verdict and granting a judgment for the 
defendant notwithstanding the verdict. 

Horton v. Iowa Mut. Ins. Co., 9 N.C. App. 
TAG) Pip. edi 201k oO): 

Granting of Motion Is Adjudication on 
the Merits.—The granting of a motion for 
judgment notwithstanding the verdict con- 
stitutes an adjudication on the merits of a 
case. Musgrave v. Mutual Sav. & Loan 
Ass'n, 8 N.C. App. 385, 174 S.E.2d 820 

(1970). 
Motion Preserves Exceptions to Denial 

of Directed Verdict.—By proceeding after 
verdict under section (b)(1) with motion 
for judgment notwithstanding the verdict, 
a party preserves for appellate review his 
exceptions to the denial of his motion for 
directed verdict made at the close of all the 
evidence. Woodard v. Marshall, 14 N.C. . 
App. 67, 187 S.E.2d 430 (1972). 
The appellate court may reverse the grant 

of judgment n.o.v. — Dickinson v. Pake, 284 

N.C. 576, 201 S.E.2d 897 (1974). 

If it does this and nothing more, the new 

trial proceeds upon remand. Dickinson v. Pake, 
284 N.C. 576, 201 S.E.2d 897 (1974). 

But the appellate court may also reverse on 

the grant of new trial, in which event the 
judgment of the verdict winner must be 
reinstated. Dickinson v. Pake, 284 N.C. 576, 201 
S.E.2d 897 (1974). 

Failure to Move for New Trial Requires 
Reinstatement of Verdict.—Where a judg- 
ment entered for defendant notwithstand- 
ing the verdict was reversed, and defendant 

had not moved in the alternative for a new 
trial pursuant to section (c)(1), it was 

ordered that the jury verdict be reinstated 
and that judgment be entered thereon. 
Snellings v. Roberts, 12 N.C. App. 476, 
183 S.E.2d 872 (1971). 

Trial Judge Must Rule on Alternative 
Motion for New Trial.—Where defendant 
makes a motion for judgment notwith- 
standing the verdict and joins with this 
motion an alternative motion for a new 

trial, in granting the motion for judgment 

notwithstanding the verdict, the trial judge 
should also rule on the alternative motion 

{ona ee woatridiestloots..¥. .Calaway.a2ce 

ea 4 93 24709461973 
And a party must appeal conditionally 

from an adverse ruling thereon. Hoots v. 
Galawavs 282 N.C. 477, 193..S.E.2d 709 

(1973). 
Denial of a motion in the alternative for 

a new trial lies within the discretion of the 
trial judge, and an action of the trial judge 

as to a matter within his judicial discretion 
will not be disturbed unless a clear abuse of 
discretion is shown. Coppley v. Carter, 10 
N Co Appa sito como cdelige( 199d} 

Applied in Pompey v. Hyder, 9 N.C. 
App. 30, 175 S.E.2d 319 (1970); Stewart v. 
Nation-Wide Check Corp., 9 N.C. App. 172, 
P7sueSE 2d 787 61970)s Hull eve Winns 
Dixie Greenville, Inc., 9 N.C. App. 234, 175 
S.E.2d 607 (1970); Allied Concord Finan- 
claln Corp wai lLare 9 ONC. App 43294116 

S.E.2d 36 (1970); Thomas v. Nationwide 
Mut unsa Gon277 Ni Gi329,. 27S) F.2de286 

(1970); Continental Ins. Co. v. Foard, 
90-N Co,App. 630): 1774S: F.3d 431" C970), 
Walker v. Pless, 11 N.C. App. 198, 180 
S.E.2d 471 (1971); King v. Lee, 279 N.C. 
100, 181 S.E.2d 400 (1971); Johnson v. 
George Tenuta & Co., 13 N.C. App. 375, 
185 S.E.2d 732 (1972); Wyche v. Alexan- 

der, 15 N.C. App. 130, 189 S.E.2d 608 
(1972); Johnson v. City of Winston-Salem, 
15 N.C. App. 400, 196 S.E.2d 342 (1972); 
Dawkins v. Benton, 16 N.C. App. 58, 190 
S.E.2d 853 (1972); McArver v. Pound & 
Moore, Inc., 17 N.C. App. 87, 193 S.E.2d 
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360 (1972); Thomas v. Pennsylvania Nat’l 
MateGase liso Go, GatApp: 2125; 7193 
S.E.2d 312 (1972); Winters v. Burch, 17 
N.C. App. 660, 195 S.E.2d 343 (1973); 
Clouse v. Chairtown Motors, Inc., 17 N.C. 
App. 669, 195 S.E.2d 327 (1973); Samples v. 
Maxson-Betts Co., 18 N.C. App. 359, 197 S.E.2d 
71 (1973); Floyd v. Jarrell, 18 N.C. App. 418, 197 
S.E.2d 229 (1973); Picklesimer v. Robbins, 19 

N.C. App. 280, 198 S.E.2d 448 (1973); Kinlaw v. 
Tyndall, 19 N.C. App. 669, 199 S.E.2d 698 (1973); 
Burlington Indus., Inc. v. Foil, 284 N.C. 740, 202 
S.E.2d 591 (1974); Lea v. Dudley, 20 N.C. App. 
702, 202 S.E.2d 799 (1974); Arnold v. Merchants 
Distribs., Inc., 21 N.C. App. 579, 205 S.E.2d 792 
(1974); Norris v. Rowan Mem. Hosp., 21 N.C. 
App. 623, 205 S.E.2d 345 (1974); Williams v. 
Canal Ins. Co., 21 N.C. App. 658, 205 S.E.2d 331 
(1974); Shaw v. Rose’s Stores, Inc., 22 N.C. App. 
140, 205 S.E.2d 789 (1974). 

Cited in Perry v. Suggs, 9 N.C. App. 128, 
175 S.E.2d 696 (1970); Resort Dev. Co. v. 
Phillips,.9°.NiC« App. 15852175 'S:Bi2d /782 

Rule 51. Instructions to jury. 
Editor’s Note.—For comment on the 

North Carolina jury charge, present prac- 

tice and future proposals, see 6 Wake 

Forest Intra. L. Rev. 459 (1970). 
This rule requires the trial judge to per- 

form two positive acts: (1) to declare and 
explain the law arising on the evidence 
presented in the case; and (2) to review 
such evidence to the extent necessary to 
explain the application of that law to the 
particular facts and circumstances of the 

case. Bodenheimer v. Bodenheimer, 17 

N.C. App. 434, 194 S.E.2d 375 (1973). 
Requirement of Former § 1-180 Con- 

tinued by This Rule.—The requirement of 
this rule that the judge “shall declare and 
explain the law arising on the evidence 
given in the case,” is a continuation of the 
requirement previously contained in former 

§ 1-180. Terry v. Jim Walter Corp., 8 N.C. 
App. 637, 174 S.E.2d 354 (1970). 
The provisions of section (a) are iden- 

tical to those of § 1-180 which formerly 

governed the trial of civil cases as well as 
criminal cases. Little v. Poole, 11 N.C. 
App. 597, 182 S.E.2d 206 (1971). 

Section 1-180 is now applicable only to 
criminal cases. Civil cases are’ governed by 
section (a) of this rule, which incorporates 
the substance of the section. Atkins v. 
Moye, 277 N.C. 179, 176 S.E.2d 789 (1970). 

Prohibition of Section (a).—The prohibi- 
tion provided by § 1-180 in criminal cases 
and section (a) of this rule in civil cases | 
does not apply to the charge alone, but 
prohibits a trial judge from asking ques- 
tions or making comments at any time 
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(1970); Samons v. Meymandi, 9 N.C. 490, 
177 S.E.2d 209 (1970); Clott v. Greyhound 
Lines, Inc., 9 N.C. App. 604, 177 S.E.2d 438 
(1970); Cooper v. Floyd, 9 N.C. App. 645, 

177 S.E.2d 442 (1970); Southern Ry. v. 
| Hutton & Bourbonnais Co., 10 N.C. App. 1, 

177 S.E.2d 901 (1970); Crowder v. Jenkins, 
bow N: Cer pp 57, 180 1S.1.2de48ae (19715 
Hobson Constr. Co. v. Holiday Inns, Inc., 
14iN Gs App.c4 75,91 88.05, F2dy 6170 G1972)- 
Lewis v.. Piggott, 16 N.C. App... 395, 192 

S.E.2d 128 (1972); Cheshire v. Bensen 
Aircraft Corp., 17 N.C. App. 74, 193 S.E.2d 
362 4(1972) * Helms vs iReap 282 N.C. 610, 

194 S.E.2d 1 (1973); Ayers v. Tomrich 
Gorpy 175 NIG. App: 4263, 0193"S:h 2d) 764 
(1973); Shanahan v. Shelby Mut. Ins. Co., 19 
N.C. App. 143, 198 S.E.2d 43 (1973); Burlington 
Indus., Inc. v. Foil, 19 N.C. App. 172, 198 S.E.2d 
194 (1973); Fleming Produce Corp. v. Covington 
Diesel, Inc., 21 N.C. App. 3138, 204 S.E.2d 232 

(1974). 

during the trial which amount to an ex- 

pression of an opinion as to what has or 
has not been shown by the testimony. 
Worrell v. Hennis Credit Union, 12 N.C. 
App. 275, 182 S.E.2d 874 (1971). 

The chief purpose of a charge is to aid 
the jury to understand clearly the case and 
arrive at a correct verdict. Turner v. 
Turner, 9. N.C. “App, 336, 176 S.b.2ed 24 
(1970). 

In applying the law to the evidence the jury 
must be given guidance as to what facts, if 
found by them to be true, would justify them in 
answering the issues submitted to them in the 
affirmative or the negative. Broadnax v. 

,Deloatch, 20 N.C. App. 430, 201 S.E.2d 525 
(1974). | 

Thus, section (a) of this rule confers a 
substantial legal right. Turner v. Turner, 9 
N.C. App. 336, 176 S.E.2d 24 (1970). 

This rule confers a substantial legal right. 
Clay sy. Garner, 16 N.C; “App, 9510, 192 
Sd 6720(1972), 

And Imposes Positive Duty on Trial 
Judge. — Section (a) of this rule imposes 
upon the trial judge a_ positive duty. 
Turner v. Turner, 9 N.C. App. 336, 176 

SE 2dende (1070)05 Clay avan Garner, «1 G9N.G. 
App. 510, 192 S.E.2d 672 (1972). 

Judge May Not Convey His Opinion of 
Evidence.—A trial judge is expressly for- 
bidden to convey to the jury, in any man- 
ner, at any stage of the trial, his opinion 
as to whether a fact is fully or sufficiently 
proven. Worrell v. Hennis Credit Union, 
12 N.C. App. 275, 182 S.E.2d 874 (1971). 
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Trial court’s instruction, “I will not at- 
tempt to recall all of the evidence, but only 
so much of it as the court deems is im- 
portant when you come to consider your 
verdict,” was erroneous as an expression 
of opinion on the importance of the re- 
capitulated evidence. Little v. Poole, 11 
N.C. App. 597, 182 S.E.2d 206 (1971). 
Under section (a) of this rule the trial judge 

may not express an opinion, either directly or 

by implication, in favor of any party at any 
stage of the trial. Searcy v. Justice, 20 N.C. 
App. 559, 202 S.E.2d 314 (1974). 

In Any Manner at Any Stage of Trial. — 

While this rule refers to the judge’s charge, 
nevertheless, the admonition has always been 
construed to forbid the judge to convey to the 
jury in any manner at any stage of the trial his 
opinion on the facts in evidence. State Hwy. 
Comm’n v. Ferry, 19 N.C. App. 332, 198 S.E.2d 
773 (1973). 

Probable Effect on Jury Is Test of 

Impairment. — The trial judge occupies an 
exalted station, causing jurors to entertain 

great respect for his opinion and to be 
influenced easily by a suggestion coming from 

him. The probable effect upon the jury, and not 
the motive of the judge, determines whether a 
party’s right to a fair trial has been impaired. 
In re Will of York, 18 N.C. App. 425, 197 S.E.2d 
19 (1973). 

Judge Must Declare and Explain Law 
Arising on the Evidence.—It is incumbent 
upon the judge to declare and explain the 
law arising on the evidence as to all sub- 
stantial features of the case, without any 
special prayer for instructions to that effect, 
and a mere declaration of the law in gen- 
eral terms and a statement of the conten- 
tions of the parties is insufficient. The judge 
must bring into view the relations of the 
particular evidence adduced to the particu- 
lar issues involved. This is what is meant 
by the expression that the judge must apply 
the facts to the law for the enlightenment 
of the jury. Link v. Link, 9 N.C. App. 135, 
175 §.E.2d 735 (1970). 

It is the duty of the trial court to declare 
and explain the law arising on the evidence 
as to all substantial features of the case, 
without any special prayer for instructions 
to that effect, and a mere declaration of the 
law in general terms and a statement of the 
contentions of the parties is insufficient. 
Terry v. Jim Walter Corp., 8 N.C. App. 
637, 174 S.E.2d 354 (1970). 

The duty of the judge is to declare the 
law arising on the evidence and to explain 
the application of the law thereto. Link v. 
Link, 278 N.C. 181, 179 S.E.2d 697 (1971). 

Section (a) of this rule requires the 
judge to explain the law of the case, to 

- Norburn, 

| (1972). 

' point out the essentials to be proved on the 
one side or the other, and to bring into 
view the relations of the particular evidence 
adduced to the particular issues involved. 
Panhorst v. Panhorst, 277 N.C. 664, 178 

S.E.2d 387 (1971); Redding v. F.W. Wool- 
worth Co., 14 N.C. App. 12, 187 S.E.2d 445 
(1972). 

It is the duty of the court to charge the 
law applicable to the substantive features 
of the case arising on the evidence, without 
special request, and to apply the law to the 

various factual situations presented by the 
conflicting evidence. Panhorst v. Panhorst, 
Bi PrN, 664) 17885.E.2d 387 (1971); In- 
vestment Properties of Asheville, Inc. v. 

P51 NtGe-i9t, 188 S.B.2d “342 

Where the jury is given no guidance as 
to what facts, if found by them to be true, 
would justify them in answering the sole 
issue submitted to them either in the 

affirmative or the negative, the trial judge 
has failed to comply with the mandate of 
section (a) of this rule. American Credit 
Co. v. Brown, 10 N.C. App. 382, 178 S.E.2d 
649 (1971). 

It is the duty of the court, without a 
request for special instructions, to explain 
the law and to apply it to the evidence on 
all substantial features of the case. Invest- 
ment Properties of Asheville, Inc. v. Nor- 

burmype8l) NjiGi191 188) S.Bi2d'3420(1972)) 

This rule imposes upon the trial judge 
the positive duty of declaring and explain- 

ing the law arising on the evidence as to 
all the substantial features of the case; a 

mere declaration of the law in general 
terms and a statement of the contentions 
of the parties is not sufficient to satisfy 
the requirements of this rule. Redding v. 
F.W. Woolworth Co., 14 N.C. App. 12, 187 

S.E.2d 445 (1972). 
The provisions of this rule require that 

the trial judge in his charge to the jury 
shall declare and explain the law arising 
on the evidence in the case, and unless this 
mandatory provision of the statute is ob- 
served, there can be no assurance that the 

verdict represents a finding by the jury 
under the law and on the evidence pre- 
sented. Redding v. F.W. Woolworth Co., 
14 N.C. App. 12, 187 S.E.2d 445 (1972). 
Where the question whether time was 

of the essence of the contract between the 
parties was a substantial feature of a case, 

the trial judge was required, without a 
request, to declare and explain the law with 

respect thereto. Gelder & Associates, Inc. 
v. Continental Ins. Co., 15 N.C. App. 686, 
190 S.E.2d 674 (1972). 
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' In every case the court has the duty to 
instruct the jury correctly on all substantive 
features of the case. Duke v. Mutual Life Ins. 
Co., 22 N.C. App. 392, 206 S.E.2d 796 (1974). 

The trial judge is not required to review 
all of the evidence. Maynard v. Pigford, 
17 N.C. App. 129, 193 S.E.2d 293 (1972). 

The judge is not required to state the 
evidence except to the extent necessary 

to explain how the law applies to the evi- 
dence presented in the case being tried. 
Redding v. F.W. Woolworth Co., 14 N.C. 
App. 12, 187°S.E.2d 445 (1972). 

Where the court reviews in detail evi- 
dence of plaintiff’s injuries, the failure of 
the court to repeat such evidence in enun- 
ciating the rule for the admeasurement of 

damages for personal injury is not error. 
ove  vorrunte. Ly N.C. , App. 673.7195 

Siled 35° (1973); 

But he must summarize it sufficiently to 
sermit him to explain the application of 
the law thereto. Maynard v. Pigford, 17 
N.C. App. 129, 193 S.E.2d 293 (1972). 
A summary of the material aspects of the 

evidence sufficient to bring into focus con- 
trolling legal principles is all that is re- 
quired with respect to stating the evidence. 

Clay v. Garner, 16 N.C, App. 510, 192 

Si E13d°672(1972). 
Charge Containing General Explanation 

Only. — A charge which contains a general 
explanation of the law but fails to apply the law 
to the evidence given in the case then being 
tried is insufficient. Campbell v. Campbell, 18 
N.C. App. 665, 197 S.E.2d 804 (1973). 

When the court’s statement of the evi- 
dence in condensed form does not correctly 

reflect the testimony of the witnesses in 
any particular respect, it is the duty of 
counsel to call attention thereto and re- 
quest a correction. Clay v. Garner, 16 N.C. 

App. 510, 192 S.E.2d 672 (1972). 

That some of the language of the complaint 
was used in declaring the law of the case is 
not error so long as the judge explains all the 
law arising from the evidence as was done in 
this case. Broadnax v. Deloatch, 20 N.C. App. 

430, 201 S.E.2d 525 (1974). 

The trial judge’s failure to charge the law 
on the substantial features of the case 
arising on the evidence is prejudicial error. 
Turner v. Turner, 9 N.C. App. 336, 176 

S.E.2d 24 (1970); Clay v. Garner, 16 N.C. 
App. 510, 192 S.E.2d 672 (1972). 

In a personal injury action arising out of 
a collision it is error for the court to fail to 
instruct the jury what effect a finding of 
plaintiff's intoxication at the time of the 
collision would have upon the issue of 
plaintiff's contributory negligence. Atkins 
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v. Moye, 277 N.C. 176 S.E.2d 789 
(1970). 

The trial court, by failing properly to de- 
clare and explain the law arising on the 
evidence, committed prejudicial error en- 
titling defendant to a new trial. Price v. 
Conley, 12 N.C. App. 636, 184 S.F,.2d 405 

(1971). 
The failure of the court to explain the 

law and to apply it to the evidence on all 
substantial features of the case constitutes 
prejudicial error for which the aggrieved 
party is entitled to a new trial. Investment 
Properties of Asheville, Inc. v. Norburn, 
DS 1g NsG wlohe set. 2d G4ou019 72): 
Where the judge failed to explain to the 

jury what bearing their findings as to the 
facts would have on the issue of defen- 
dant’s negligence and the instructions gave 

the jury unlimited authority to find the 
defendant generally negligent for any rea- 
son the evidence might suggest to them, 

there was error. Redding v. F.W. Wool- 

worth Co., 14 N.C. App. 12, 187 S.E.2d 445 
(1972). 
And this is true even without prayer for 

special instructions. Turner v. Turner, 9 
N.C. App. 336, 176 S.F.2d 24 (1970); Clay 
WouaGrarnerasiGuN,GasA pp, +410, 5192 0S. 5,.2d 

672<(1972))., 

Such Failure Requires New Trial Re- 
gardless of Lack of Objection.—Although 
defendant’s trial counsel made no objection 

to the form of the issues which were sub- 
mitted to the jury, defendant was entitled 
to have the issues decided by the jury 
under a charge from the court which cor- 
rectly declared and explained the law aris- 
ing on the evidence: thus, for errors there. 

must be a new trial. Price v. Conley, 12 
N.C. App. 636, 184 S.E.2d 405 (1971). 

But Party Must Request Instructions on 
Subordinate Features of Case.—Where the 
court adequately charges the law on every 
material aspect of the case arising on the 

evidence and applies the law fairly to the 
various factual situations presented by the 
evidence, the charge is sufficient and will 
not be held error for failure of the court to 
give instructions on subordinate features of 
the case, since it is the duty of a party 
desiring instructions on a_ subordinate 
feature, or greater elaboration, to aptly 
tender a request therefor. Koutsis v. 
Waddel, 10 N.C. App. 731, 179 S.E.2d 797 

(1071): 
If a more thorough or more detailed 

charge is desired it is incumbent upon the 
party deserving elaboration to request it. 
Prevette v. Bullis, 12 N.C. App. 552, 183 

S.E.2d 810 (1971). 
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Where the court has charged adequately on 
the material aspects of the case arising on the 
evidence and has fairly applied the law to the 
factual situation, the charge will not be held 
error for failure of the court to instruct on 
subordinate features absent a request. Hudson 
v. Hudson, 21 N.C. App. 412, 204 S.E.2d 697 
(1974). 
When the court has sufficiently instructed 

the jury, if the instructions are not as full as a 
party desires, he should submit a request for 
special instructions. Broadnax v. Deloatch, 20 
N.C. App. 430, 201 S.E.2d 525 (1974). 

When a party aptly tenders a written 
request for a specific instruction which is 
correct in itself and supported by the evi- 
dence, the failure of the court to give the 
instruction, at least in substance, is error. 

Faeber v. E. C. T. Corp., 16 N.C. App. 429, 
192 S.E.2d 1 (1972). 

Broadside Assignment to Charge Inef- 
fective.—A broadside assignment of error 
to the charge as a whole is ineffective to 
bring up any portion of the charge for re- 
view. Investment Properties of Asheville, 
Inceeve Allen? 281) NiGS174.. 188) "S: F.2d 

441 (1972). 
Cumulative Effect of Errors May Be 

Prejudicial Where any one of the errors 
ight not have been sufficiently prejudicial 

oO justify a new trial, the cumulative effect 
of the errors was sufficiently prejudicial to 
warrant the granting of a new trial. Dean 

vwieNash; 129 Ni @9A pp2'661 1849S: F202) 
(1971). 
New Trial Where Instruction Is Erron- 

eous to Prejudice of Appeilant.—Although 
it is a correct rule that where there is no 

evidence in the record on appeal the trial 
court's charge will be sustained, it is also 
true that where an instruction is patently 
or inherently erroneous to the prejudice of 

the appellant, the judgment will be re- 
versed for new trial. Bodenheimer  v. 
Bodenheimer, 17 N.C. App. 434, 194 S.E.2d 
375 (1973). 

Determining Whether Prejudice Resulted 
from Trial Judge’s Remarks. — Whether 
prejudice resulted from the trial judge’s 
remarks is to be determined from the cir- 

cumstances under which the remarks were 
made and the probable meaning of the 
language of the judge to the jury. Mer- 

chants Distrib., Inc. v. Hutchinson, 16 
N.C. App. 655, 193 S.E.2d 436 (1972). 
The jury charge must be considered con- 

textually as a whole, and when so con- 

sidered if it presents the law of the case 
in such manner as to leave no reasonable 
cause to believe the jury was misled or 
misinformed, an exception that the instruc- 

tion might have been better stated will not 
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be sustained. Jones v. Satterfield Dev. Co., 
16 N.C. App. 80, 191 S.E.2d 435 (1972). 

Conflicting instructions on a material 
aspect of the case must be held prejudicial 
error since it cannot be determined that 
the jury was not influenced by the incor- 
rect portion of the charge. Cross v. Beck- 
with, 16 N.C. App. 361, 192 S.E.2d 64 
(1972). 

Conflicting instructions on the applicable law 
or on a substantive feature of the case, 

particularly on the burden of proof, entitle 
defendant to a new trial, since it must be 

assumed on appeal that the jury was influenced 
in coming to a verdict by that portion of the 
charge which was erroneous. State v. Jones, 20 
N.C. App. 454, 201 S.E.2d 552 (1974). 

The judge is not required to declare and 
explain the law on a set of hypothetical 
facts. Terrell v. H. & N. Chevrolet Co., 11 
NEGA D0 e10, 151°S.F.2d0 124 (1971). 

It is error for the trial court to charge 
the jury upon an abstract principle of law 
which is not presented by the allegations 
and evidence. Huggins v. Kye, 10 N.C. App. 
Oe Pel nea Lowel bc). 

Use of Illustrations in Explaining Legal 
Principles—In explaining legal principles 
to a lay jury the trial judge’s use of illustra- 

tions should be carefully guarded to avoid 
suggestions susceptible of inferences as to 
the facts beyond that intended. Terrell v. 
H. & N. Chevrolet Co., 11 N.C. App. 310, 
181 S.E.2d 124 (1971). 
New trials have been awarded where il- 

lustrations or hypothetical references were 
deemed to constitute prejudicial error. 
Terrell v. H. & N. Chevrolet Co., 11 N.C 
Appeal0misa Seb 2d 1248 (1971). 

When two or more defendants are jointly 

charged with a crime, a charge which can be 

construed to mean that the jury must convict 
all if it finds one guilty constitutes reversible 
error. State v. Mitchell, 20 N.C. App. 437, 201 
S.E.2d 720 (1974). 

Statement of Contentions of the Parties. 
—The trial court is not required to state 
the contentions of the parties, but when it 
undertakes to state the contentions of one 
party upon a particular phase of the case, it 
is incumbent upon the court to give the op- 
posing contentions of the adverse party 
upon the same aspect. Comer v. Cain, 8 
N.C. App. 670, 174 S.E.2d 337 (1970). 

It is not required that the statement of 
contentions of the parties as stated by the 
court be of equal length. Comer v. Cain, 
8 N.C. App. 670, 174 S.E.2d 337 (1970). 

Section (a) of this rule requires that the judge 
give equal stress to the contentions of the 
various parties in recapitulating the evidence 
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presented at the trial. He may not set torth one 
side’s evidence fully and in detail while briefly 
glancing over the evidence produced by the 
other party. Searcy v. Justice, 20 N.C. App. 559, 

202 S.E.2d 314 (1974). 
Assumption of Facts Not in Evidence. — 

Where the instructions of the court are based 
upon an assumption of facts which are not in 
evidence, they must be held for error. Clark v. 
Barber, 20 N.C. App. 603, 202 S.E.2d 347 (1974). 

No Error in Failure to Instruct as to 
Contention Not Supported by Evidence. — 
There being no evidence to support a find- 
ing of ratification, there was no error prej- 
udicial to the defendant in the failure of 
the trial court to instruct the jury as to the 
defendant’s contention with respect there- 
tom Ginkeyv es Lanks:o780N: C.4181.09 79° 5. 20 

697 (1971). 

Defining Negligence and Proximate 
Cause.—The trial judge commits error in 
the charge when he fails to properly define 
negligence or proximate cause and fails to 
even mention foreseeability as a requisite 
of proximate cause. Ford v. Marshall, 16 

NIGeApp? 179,491 S.12d' 378, (1972). 
Where ttrial judge defined burden of 

proof, negligence, and proximate cause in 

general terms and then recapitulated the 

evidence, the contentions of the parties, and 
instructed as to measure of damages, but 
failed to instruct the jury as to what facts 

if found by them to be true would consti- 

tute negligence, it was reversible error. 

Brady v. Smith, 18 N.C. App. 293, 196 

S.E.2d 580 (1973). 
Charge as to Burden of Proof. — Where, at 

the beginning of its charge, the court said “And, 
as to each issue, I’ll tell you which party has the 
burden of proof,” but only as to one issue did 
the court do this, new trial will be granted. Foy 
v. Bremson, 20 N.C. App. 440, 201 S.E.2d 708 

(1974). 
Where in his charge the court used the 

phrases ‘‘as I understand it’’ and ‘‘T think he 
meant”’ in referring to his own understanding 
of certain testimony, but he cautioned the jury 
not to take the facts or evidence from the court 
but only from their own recollection of the 
evidence, the court was simply interpreting and 
summarizing the evidence in order to declare 

and explain the law arising thereon as required 
by section (a) of this rule. Slate v. Shelton, 20 
N.C. App. 644, 202 S.E.2d 292 (1974). 

Emphasis on Type of Witnesses Appearing 

for Plaintiff. — Where, in the court’s charge to 
the jury in a condemnation case, there was an 
emphasis placed upon the type of witnesses 
appearing on behalf of the Board of 
Transportation, as contrasted to the laymen 
who testified on behalf of the landowners, the 
court erred in its charge. State Hwy. Comm’n v. 
Ferry, 19 N.C. App. 332, 198 S.E.2d 773 (1973). 
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The credibility of the witnesses and con- 
flicts in the evidence are for the jury, not 
the court. Atkins v. Moye, 277 N.C. 179, 
176 S.E.2d 789 (1970). 

The credibility of testimony is for the 
jury, not the court, and a genuine issue of 
fact must be tried by a jury unless this right 
is waived. Cutts v. Casey, 278 N.C. 390, 180 
S.E.2d 297 (1971). 

And Failure to Permit Jury to Pass 
upon Credibility Is Prejudicial Error.—The 
burden of proof on the issue of damages 
was on the plaintiff, and it was prejudicial 
error to fail to permit the jury to pass upon 
the credibility of the evidence. Terrell v. 
H. & N. Chevrolet Co., 11 N.C. App. 310, 
181 S.E.2d 124 (1971). 

The vice in the judge’s instruction to the 
jury that it should find damages “in the 
amount of $507, there being no evidence to 
the contrary as to the amount,’ was that 

the jury was not permitted to pass upon 

the credibility of the evidence. Terrell v. 
He@ en: Chevrolet. Go, 10.N.G.Appisi0; 
1B1P See awit (10TL): 
A peremptory instruction does not de- 

prive the jury of its right to reject the evi- 
dence because of lack of faith in its credi- 
bility. Terréll v. H. & N. Chevrolet Co., 
11 N.C. App. 310, 181 S.E.2d 124 (1971). 
Peremptory Instruction Not Abolished.— 

The new Rules of Civil Procedure have not 
abolished peremptory instructions in proper 

Cases errell ve Hy & Ni” Chevrolet? Ca;. 
NY COA pps 10 P2181 SE. 20 2 OTT). 
When Peremptory Instruction May Be 

Given.—\Vhen all the evidence offered suf- 
fices, if true, to establish the controverted 
fact, the court may give a peremptory in- 
struction—that is, if the jury find the facts 
to be as all the evidence tends to show, it 
will answer the inquiry in an indicated 

manner. Defendant’s denial of an alleged 
fact raises an issue as to its existence even 

though he offers no evidence tending to 
contradict that offered by plaintiff. Terrell 
wel) ae Chevrolet..Go., iis N.C. App. 

31 fal ohare: Tec ol Oat 197 1). 

The correct form of a peremptory in- 
struction is that the jury should answer the 
issue as specified if the jury should find 
from the greater weight of the evidence 

that the facts are as all the evidence tends 
to show. The court should also charge that 
if the jury does not so find they should 
answer the issue in the opposite manner. 
In other words, the court must leave it to 
the jury to decide the issue. Terrell v. H. & 
N. Chevrolet Co., 11 N.C. App. 310, 181 
S.E.2d 124 (1971). 

Judge May Not Comment to Discredit 
Litigant.— The trial judge must abstain 
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from conduct or language which tends to 

discredit or prejudice a litigant or his 
cause with the jury. Worrell v. Hennis 
Credit Union, 12 N.C. App. 275, 182 S.E.2d 
74 (1971). 
The content, tenor, frequency of remarks, 

and the persistence on the part of the trial 
judge may portray an antagonistic attitude 
toward the defense and convey to the jury 
the impression of judicial leaning prohibited 
by this rule. Worrell v. Hennis Credit 
Union) eaiNiGe ADD me sal se woe eo ass 
(1971). 

Criterion of Improper Comment. — The 
criterion for determining whether the trial 
judge deprived a litigant of his right to a 
fair trial by improper comments or remarks 
in the hearing of the jury is the probable 
effect upon the jury. Worrell v. Hennis 
Credit Union, 12 N.C. App. 275, 182 S.E.2d. 
874 (1971). 
Applied in Hoffman v. Brown, 9 N.C. 

App. 36, 175 S.E. 2d 388 (1970); Peterson 
ve Taylor,10) NiGy Apps 297, 1787S. 2d)227 
(1971) -eState vo Harrisvg81 INiCin642) 189 

Rule 52. Findings by the court. 
Editor’s Note.— 

For article on the legislative changes to 
the new Rules of Civil Procedure, see 6 

Wake Forest Intra. L. Rev. 267 (1970). 

For article on administrative evidence 
rules, see 49 N.C.L. Rev. 635 (1971). 

Applicability of Rule. — Where the 
judgment was based upon the consent of the 

parties, this rule is not applicable. Haddock v. 
Waters, 19 N.C. App. 81, 198 S.E.2d 21 (1978). 

Findings of Fact and Conclusions of Law 
Are Essential Under the rules, where a 

case is tried before a court without a jury, 
findings of fact and conclusions of law 
sufficient to support a judgment are essen- 

tial parts of the decision-making process. 
Girard) rust Bank ver Easton 125 NG 
App. 153, 182 S.E.2d 645 (1971). 

Reason for Finding of Facts and 
Conclusions of Law. — The necessity for the 
finding of facts and entry thereof, and for the 

conclusions of law to be drawn from the facts, 

is to allow review by the appellate courts. 
Without such findings and conclusions, it 
cannot be determined whether or not the judge 
correctly found the facts or applied the law 
thereto. Jones v. Murdock, 20 N.C. App. 746, 
203 S.E.2d 102 (1974). 

The judge who tries, etc.— 

In cases in which the trial court passes 

on the facts, the court is required to do 

three things in writing: (1) To find the 
facts on all issues of fact joined on the 

S.E.2d 249 (1972); Slocumb v. Metts, 12 
Natwemeppa) 43,5182 6S5.E.2d 12) (1971) 
Spinella v. Pearce, 12 N.C. App. 121, 182 
S.E.2d 620 (1971); Jernigan v. Atlantic 
Coast Line R.R., 12 N.C. App. 241, 182 
S.E.2d 847 (1971); Freeman v. Hamilton, 
14 N.C. App. 142, 187 S.E.2d 485 (1972); 
Bank of N.C. v. Barry, 14 N.C. App. 169, 
187 S.E.2d 478 (1972); Braswell v. Purser, 

TG eier Pip. 14,7190 5.6.20 “S57. (1972); 
aff'd, 282 N.C. 388, 193 S.E.2d 90 (1972); 

In re Will of Holland, 16 N.C. App. 398, 
192 S.E.2d 98 (1972); Dickens v. Everhart, 

17 N.C. App. 362, 194 S.E.2d 221 (1973): 
Chance v. Jackson, 17 N.C. App. 638, 195 
S.E.2d 321 (1973); Clouse v. Chairtown 
Motors, Inc., 17 N.C. App. 669, 195 S.E.2d 
327 (1973); McIntosh v. McIntosh, 20 N.C. App. 
742, 202 S.E.2d 804 (1974); Wyatt v. Haywood, 
22 N.C. App. 267, 206 S.E.2d 260 (1974); Lawson 

v. Walker, 22 N.C. App. 295, 206 S.E.2d 325 
(1974). 

Stated in McLamb v. Brown Constr. Co., 
10 N. C. App. 688, 179 S.E.2d 895 (1971). 

pleadings; (2) to declare the conclusions 
of law arising on the facts found; and (3) 
to enter judgment accordingly. Coggins v. 
City of Asheville, 278 N.C. 428, 180 S.F.2d 

149 (1971); Williams v. Williams, 13 N.C. 
App. 468, 186 S.E.2d 210 (1972); Little- 
john v. Hamrick, 15 N.C. App. 461, 190 
S.E.2d 299 (1972). 
Duty of Judge to Consider, etc.— 
When trial by jury is waived and issues 

of facts are tried by the court, the trial 
judge becomes both judge and juror, and 
it is his duty to consider and weigh all the 
competent evidence before him. Laughter v. 
Cambert, 11° N,G. App: 133, 180° Sit 2a 
450 (1971). 

On a motion to dismiss a defendant’s 
counterclaim under Rule 41(b), where all 
the evidence is in, it is incumbent upon the 
judge to consider and weigh it all and ren- 
der judgment on the merits of the claim 
and counterclaim in the form directed by 
section (a) of this rule. Helms v. Rea, 282 
N.C. 610, 194 S.E.2d 1 (1973). 
The trial judge passes upon, etc.— 
In accord with original. See Laughter v. 

Lambert, 11 N.C. App. 133, 180 S.E.2d 450 
(1971). 
The trial judge determines, etc.— 
In accord with original. See Laughter v. 

Lambert, 11 N.C. App. 133, 180 S.E.2d 450 
(1971). 

Findings of fact by the court, etc. — 

Although the court allowed defendant’s 
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motion to dismiss, where it made findings of 
fact in its judgment as provided in this rule, 
based upon the evidence, concluded that 
plaintiffs were not entitled “to recover anything 
from the defendants, or either of them,” and 

adjudged that plaintiffs recover nothing from 
either defendant, the effect of the court’s action 
was to enter judgment on the merits rather 
than dismiss the case. Curtis v. City of Sanford, 
18 N.C. App. 543, 197 S.E.2d 584 (1973). 

Separate Conclusions, etc.— 
When trial by jury is waived and issues 

of facts are tried by the court, the court is 
required to find the facts specially and 
state separately its conclusions of law 
thereon and direct the entry of the appro- 
priate judgment. Laughter v. Lambert, 11 

N.C. App. 133, 180 S.E.2d 450 (1971). 

This rule requiring that the findings of 
fact be stated separately from the con- 
clusions of law is satisfied when the sepa- 
ration is made in such a manner as to 
render the findings of fact readily dis- 
tinguishable from the conclusions of law. 
Jackson v. Collins, 9 N.C. App. 548, 176 

S.E.2d 878 (1970). 

Judge’s Findings of Fact, etc.— 
Where facts are found by the court, if 

supported by competent evidence, such 
facts are as conclusive on appeal as the 
verdict of a jury. Coggins v. City of Ashe- 
ville, 278 N.C. 428, 180 S.E.2d 149 (1971); 
Littlejohn v. Hamrick, 15 N.C. App. 461, 
190 S.E.2d 299 (1972). 
When trial by jury is waived and issues 

of facts are tried bk the court, the court’s 

findings of fact have the force and effect 
of a verdict by a jury and are conclusive 
on appeal if there is evidence to support 
them, even though the evidence might sus- 
tain a finding to the contrary. Laughter v. 
Lambert, 11 N.C. App. 133, 180 S.E.2d 450 

(1971). 

The trial court’s findings of fact are con- 
clusive if supported by any competent evi- 
dence, and judgment supported by such 

findings will be affirmed, even though there 
is evidence contra, or even though some 
incompetent evidence may also have been 
admitted. Little v. Little, 9 N.C. App. 361, 

176 S.E.2d 521 (1970). 
When a jury trial is waived, the court’s 

findings of fact have the force and effect of 
a verdict by a jury and are conclusive on 
appeal if there is evidence to support them, 
even though the evidence might sustain 
findings to the contrary. Blackwell v. Butts, 
278 N.C. 615, 180 §.E.2d 835 (1971); Lane 
v. Honeycutt, 14 N.C. App. 436, 188 S.E.2d 
604 (1972); Rose v. Vulcan Materials Co., 
282 N.C. 643; 194 S.E.2d' 521 (1973). 
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The court’s findings of fact are conclu- 
sive if supported by any competent evi- 
dence, and judgment supported by such 
findings will be affirmed, even though there 
is evidence contra, or even though some 
incompetent evidence may also have been 
submitted. Brooks vy. Brooks, 12 N.C. App. 
626, 184 S.E.2d 417 (1971). 

But Sufficiency of Evidence to Support 
Judge’s Findings May Be Questioned on 
Appeal.—The question of the sufficiency of 
the evidence to support the trial court’s 

findings of fact may be raised on appeal. 
Little v. Little, 9 N.C; App. 361, 176 S.E.2d 
521 (1970). 

Findings Which Resolve Conflicts Are 
Binding. — Findings of fact made by the 

court which resolve conflicts in the evi- 
dence are binding on appellate courts. 
Lane v. Honeycutt, 14 N.C. App. 436, 188 
S.E.2d 604 (1972). 

Judge’s Findings of Fact Are Conclusive 
in Action for Permanent Restraining Order. 
—When the purpose of the action is a 
permanent restraining order, the trial 
court's findings of fact are binding on ap- 
peal, if supported by the evidence. Coggins 
VaemCiuyuortre Asheville 273i NvCe 428; 0180 

S.E.2d 149 (1971). 
But Not in Action Involving Temporary 

Restraining Order.—In cases involving a 
temporary rather than a permanent re- 

straining order, the court's findings of fact 
are not binding on the appellate court 

which may make its own findings. Coggins 
ve City or Asheville; 278 N.C. 428; 180 
S.E.2d 149 (1971). 

The posing and answering of issues by 
the court when it sits without a jury is not 

approved. Gibson v. Jones, 7 N.C. App. 534, 
173 S.E.2d 57 (1970). 

Verdict on Issues, etc.— 
The entry of a verdict by the trial court, 

sitting without a jury, based on issues of 

fact answered by the court is not approved. 
Gibson v. Jones, 7 N.C. App. 534, 173 
Sh edo ear), 

Findings of Fact upon Application for 
Alimony Pendente Lite.—The provision of 
section (a)(2) that the trial judge is not 
required to make findings of fact unless 

requested to do so by a party does not 
abrogate the specific requirement of § 50- 
16.8(f) that the trial judge shall make 
findings of fact upon an application for ali- 
mony pendente lite, since the Rules of 
Civil Procedure are of general application 
and do not abrogate the requirements of a 
statute of more specificity. Hatcher v. 
Hatcher, (7 N.C. App, 062. 1/3, 3.620 tad 
(1970). 
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This rule does not apply in awarding 
alimony pendente lite. Peoples v. Peoples, 
10 N.C. App. 402, 179 S.E.2d 138 (1971). 

Sufficient Compliance.— 
Where, instead of stating separately his 

conclusions of law, the trial judge answered 
issues of negligence and contributory negli- 

gence, these answers were treated as the 

equivalent of stated conclusions of law (1) 
that plaintiff was damaged by the negli- 
gence of defendant, and (2) that plaintiff 
did not by his own negligence contribute 
to his own damage. Blackwell v. Butts, 278 

NYUCES G11 SORS Re de eos 19 11 
The trial judge, after denying defendant’s 

motion to dismiss, properly complied with the 
requirements of section (a)(1) by entering 
judgment in which the court found the facts 
specially. Higgins v. Builders & Fin., Inc., 20 
N.C. App. 1, 200 S.E.2d 397 (1973). 

Insufficient Compliance.— 
An action to enforce restrictive cove- 

nants must be remanded so that proper 
findings of fact can be entered based upon 
sufficient evidence where the record con- 
tains insufficient evidence to support all 
of the proper findings of fact, and the 
facts found do not support the conclusions 
of law and the judgment. Littlejohn v. 
Hamrick, 15 N.C. App. 461, 190 S.E.2d 299 
(1972). 

Stipulations Insufficient to Support 
Findings. — Where there was no evidence 
introduced, and the stipulations are insuf- 
ficient to support all of the necessary find- 
ings of fact, it is necessary that this case 
be remanded so that proper findings of 
fact can be entered based upon sufficient 
evidence. Littlejohn v. Hamrick, 15 N.C. 
App. 461, 190 S.F.2d 299 (1972). 

Oral Statements on Issues Constituted 
neither Findings nor Verdict.—Where, at 
the conclusion of the evidence in an action 
tried before the court without a jury, the 
trial judge orally indicated answers in 
favor of plaintiff to issues which had been 

Rule 53. Referees. 
Editor’s Note.— 

For article on the legislative changes to 
the new Rules of Civil Procedure, see 6 

Wake Forest Intra. L. Rev. 267 (1970). 
For article on administrative evidence 
rules, see 49 N.C.L. Rev. 635 (1971). 

Judge, Not Referee, Has Authority to 
Enter Judgment upon Reference.—Where 
the referee made findings of fact and con- 
clusions of law and purported to enter a 
judgment against defendant, and the su- 
perior court judge confirmed the referee’s 
report but did not enter a judgment on the 
approved findings and conclusions, the 

prepared by counsel for defendant in an- 
ticipation of a jury trial, and instructed 
plaintiff's counsel to submit a proposed 
judgment containing appropriate findings 
of fact and conclusions of law, the issues 
and the court’s answers thereto constituted 
neither a verdict nor findings of fact and 
conclusions of law which would permit 
a substitute judge to proceed under Rule 
63 to enter judgment in the case. Girard 
Trust Bank v. Easton, 12 N.C. App. 153, 
182 S.E.2d 645 (1971). 
Applied in Perry v. Suggs, 9 N.C. App. 

128, 175 S.E.2d 696 (1970); Thorne v. 
Thorne, 10 N.C. App. 151, 178 S.E.2d 33 
(1970); Bryant v. Kelly, 10 N.C. App. 208, 
178 is2de.113° (1970); “Ross ‘vi ‘Perry, 12 
N.C. "App. °47, 182° S.E.2d 655 (1971); 
Austin v. Austin, 12 N.C. App. 286, 183 
S.E.2d 420 (1971); Johnson v. Johnson, 14 
N.C. App. 40, 187 S.E.2d 420 (1972); Hob- 
son Constr. Co. v. Holiday Inns, Inc., 14 
Ni Ga tA pps 47578188 6S Bi2d) 6170(1972)3 
Smith vy. Smith, 15 N.C. App. 180, 189 
S.E.2d 525 (1972); Medlin v. Medlin, 17 
N.C. App. 582, 195 S.E.2d 65 (1973); Castle v. 
B.H. Yates Co., 18 N.C. App. 632, 197 S.E.2d 611 

(1973); Trotter v. Hewitt, 19 N.C. App. 253, 198 
S.E.2d 465 (1973); State v. Crews, 284 N.C. 427, 

201 S.E.2d 840 (1974); Williamson  v. 

Williamson, 20 N.C. App. 669, 202 S.E.2d 489 
(1974); Brewer v. Davis, 21 N.C. App. 309, 204 
S.E.2d 242 (1974). 

Cited in Fox v. Miller, 8 N.C. App. 29, 
173 S.E.2d 607 (1970); Sawyer v. Shackle- 
ford. =f") N:C) App. 631, 174. S.E.2d> 308 
(1970); Walker v. Pless, 11 N.C. App. 198, 
180 S.E.2d 471 (1971); Schoolfield v. Col- 
lins, 281 N.C. 604, 189 S.E.2d 208 (1972); 
Walton v. Meir, 14 N.C. App. 183, 188 
S.F.2d 56 (1972); Cheshire v. Bensen Air- 
crait,Corpacts N.C. Apps 4,193) S.b.2c 
362 (1972); Blackley v. Blackley, 285 N.C. 358, 

204 S.E.2d 678 (1974); United Artists Records, 
Inc. v. Eastern Tape Corp., 19 N.C. App. 207, 
198 S.E.2d 452 (1973). 

cause must be remanded to the superior 
court for entry of a proper judgment since 
only the judge, and not the referee, has 
authority to enter judgment upon a refer- 
ence. Rouse v. Wheeler, 17 N.C. App. 422, 
194 S.F.2d 555 (1973). 
Right to Jury Trial.— 

In accord with 14th paragraph in original. 
See Resort Dev. Co. v. Phillips, 9 N.C. 
App. 158, 175 S.E.2d 782 (1970). 

A compulsory reference, under provisions 
of former § 1-189, did not deprive either 
party of his constitutional right to a trial 
by jury of the issues of fact arising on the 
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pleadings, but such trial was only upon 
the written evidence taken before the 
referee. Resort Dev. Co. v. Phillips, 278 
Ie CoGufi 7 8t>, Bied sloati 9c): 

Section (b)(2) provides that a reference 
does not deprive a party of a jury trial and 
sets out the steps to be followed to pre- 
serve the right. Porter Bros. v. Jones, 11 
WG App. 215, 181.S,E.2d 177, 41971). 
Where the trial of an issue requires the 

examination of a complicated account the 

Rule 54. Judgments. 
Definition of Final Judgment.— 
In accord with 2nd paragaraph in orig- 

inal. See Hinson v. Hinson, 17 N.C. App. 
505, 195 S.E.2d 98 (1973). 

Definition of Interlocutory Order.— 
In accord with 3rd paragraph in orig- 
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trial court may, upon its own motion, order 

a reference. Porter Bros. v. Jones, 11 N.C. 
Appesibsasiesueedels tle), 

Failure to Formulate Appropriate Issues 
Based on Exceptions Constitutes Waiver. 
—Having failed to formulate appropriate 
issues based upon the exceptions taken, 

defendants waived their right to jury trial. 
Porter Bros. v. Jones, 11 N.C. App. 215, 181 
Sel cyetst Reed SG hra Ee 

inal. See Hinson v. Hinson, 17 N.C. App. 

505) 195 *9,f.cd 988 CL9I3)s 
Applied in Walton v. Meir, 14 N.C. App. 

183, 188 S.E.2d 56 (1972). 
Quoted in Patrick v. Hurdle, 16 N.C. 

App. 28, 190 S.E.2d 871 (1972). 

ARTICLE 7. 

Judgment. 

Rule 55. Default. 

(b) Judgment.—Judgment by default may be entered as follows: 

(1) By the Clerk—When the plaintiff’s claim against a defendant is for a 

sum certain or for a sum which can by computation be made certain, 

the clerk upon request of the plaintiff and upon affidavit of the amount 

due shall enter judgment for that amount and costs against the de- 

fendant, if he has been defaulted for failure to appear and if he is not 

an infant or incompetent person. A verified pleading may be used in 
lieu of an affidavit when the pleading contains information sufficient to 
determine or compute the sum certain. 

In all cases wherein, pursuant to this rule, the clerk enters judg- 
ment by default upon a claim for debt which is secured by any pledge, 
mortgage, deed of trust or other contractual security in respect of 
which foreclosure may be had, or upon a claim to enforce a lien for 
unpaid taxes or assessments under G.S. 105-414, the clerk may like- 
wise make all further orders required to consummate foreclosure in 
accordance with the procedure provided in Article 29A of Chapter 1 of 
the General Statutes, entitled “Judicial Sales.” 

(2) By the Judge—IJn all other cases the party entitled to a judgment by 

default shall apply to the judge therefor; but no judgment by default 

shall be entered against an infant or incompetent person unless rep- 

resented in the action by a guardian ad litem or other such represen- 

tative who has appeared therein. If the party against whom judgment 

by default is sought has appeared in the action, he (or, if appearing 

by representative, his representative) shall be served with written no- 

tice of the application for judgment at least three days prior to the 

hearing on such application. If, in order to enable the judge to enter 

judgment or to carry it into effect, it is necessary to take an account 

or to determine the amount of damages or to establish the truth of 

any averment by evidence or to take an investigation of any other 

matter, the judge may conduct such hearings or order such references 

as he deems necessary and proper and shall accord a right of trial by 

jury to the parties when and as required by the Constitution or by any 

statute of North Carolina. 
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(c) Service by publication—When service of the summons has been made by 
published notice, no judgment shall be entered on default until the plaintiff shall 
have filed a bond, approved by the court, conditioned to abide such order as the 
court may make touching the restitution of any property collected or obtained by 
virtue of the judgment in case a defense is thereafter permitted and sustained; pro- 
vided, that in actions involving the title to real estate or to foreclosure mortgages 
thereon such bond shall not be required. 

(1971, cc. 542, 1101.) 
Editor’s Note. — The first 1971 amend- 

ment deleted “or without the State” in the 
catchline to section (c). 

The second 1971 amendment added the 
last sentence in the first paragraph of sub- 
section (1) of section (b). 

As the rest of this rule was not changed 
by the amendments, only sections (b) and 
(c) are set out. 

Section 105-414, referred to in section 
(b)(1) of this rule, was repealed by Ses- 
sion Laws 1971, c. 806, s. 3. 

For article on modern statutory ap- 
proaches to service of process outside the 
State, see 49 N.C.L. Rev. 235 (1971). 

This rule appears to be a counterpart of 
Federal Rule 55. Rawleigh, Moses & Co. v. 
Capital City Furniture, Inc., 9 N.C. App. 
640, 177 S.E.2d 332 (1970). 

Application of Rule.—This rule has no 
application where plaintiff does not proceed 
under it after defendant fails to file an- 
swer within the required time but allows 
the case to be regularly scheduled for trial. 
Whitaker v. Whitaker. 16 N.C. App. 432. 
NO2 Ot) S06 (1972): 

Default Improper in Declaratory Judg- 
ment Action.—In action for a declaratory 
judgment, failure of defendants to file an 
answer to the complaint or to answer in- 
terrogatories did not entitle plaintiffs to a 
judgment against such defendants based on 
plaintiffs’ conclusions and contentions as 
to the construction of the instrument, since 
the rights of the parties must be deter- 
mined by a proper construction of the in- 
strument. Baxter v. Jones, 14 N.C. App. 
296, 188 S.E.2d 622 (1972). 

Default Established by Defendant’s Fail- 
ure to Answer.—Under Rule 8(d) the de- 

fendant, by failing to answer, admitted that 
plaintiff was entitled to the possession of 

the real property. The default was thus 
established. North Am. Acceptance Corp, 
v. Samuels, 11 N.C. App. 504, 181 S.E.2d 
794 (1971). 

If the default is established, the defendant 
has no further standing to contest the 
merits of plaintiff's right to recover. His 
only recourse is to show good cause for 
setting aside the default and, failing that, 

to contest the amount of the recovery. 
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North Am. Acceptance Corp. v. Samuels, 

11 N.C. App. 504, 181 S.E.2d 794 (1971). 

Judgment against Nonappearing Defen- 

dant.—In order for a valid judgment to be 
entered in an action against a nonappearing 
defendant, there must be compliance with 
the provisions of this rule, as well as § 1- 
Toler Niece Lith el eN.CreADDel, lee 
S.E.2d 424 (1971). 

The true mode of proceeding where a 
bill makes a joint charge against several 
defendants, and one of them makes default, 
is simply to enter a default and a formal 
decree pro confesso against him, and pro- 
ceed with the cause upon the answers of 

the other defendants. The defaulting de- 
fendant has merely lost his standing in 
court. Rawleigh, Moses & Co. v. Capital 
City Furniture, Inc., 9 N.C. App. 640, 177 
S.E.2d 332° (1970). 

If an alleged liability is joint, a default 
judgment should not be entered against a 
defaulting defendant until all of the defen- 
dants have defaulted; or if one or more 

do not default then, as a general proposi- 
tion, entry of judgment should await an 
adjudication as to the liability of the non- 
defaulting defendant(s). This rule may 
also be applied with propriety where the 
liability is both joint and several or is in 
some other respect closely interrelated. 
These are properly procedural rules whose 
objective is to attain a correct application 
of substantive law. Rawleigh, Moses & 
Co. v. Capital City Furniture, Inc., 9 N.C. 
App. 640, 177 S.E.2d 332 (1970). 

Where there are several defendants a 
question may arise as to whether, after 
entry of a default against one, a default 
judgment can be entered immediately 
against the defaulting defendant or whether 
entry must be postponed until all the de- 
fendants are in default or the case is tried 
as to the defendants not in default. The 
latter alternative is the correct procedure 
where the liability of the defendants is 
joint. Rawleigh, Moses & Co. v. Capital 
City Furniture, Inc., 9 N.C. App. 640, 177 
S.E.2d 332 (1970). 

Effect on Defaulting Defendant of Ad- 
judication for or against Defending Party. 
—In a nonfederal matter the effect upon 
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a defaulting defendant of an adjudication in 
favor of or against a defending party 
should, it seems, be a subject for state law 
to determine; and a subject to be deter- 
mined independently of state law in a fed- 
eral matter. Rawleigh, Moses & Co. v. 
Capital City Furniture, Inc., 9 N.C. App. 
640, 177 S.E.2d 332 (1970). 

Where joint liability is involved, a suc- 
cessful defense, other than a personal one, 
inures to the benefit of a defaulting defen- 
dant. Rawleigh, Moses & Co. v. Capital 
City Furniture) inc; 9 N:Ca App: 640,°177 
S.E.2d 332 (1970). 

If the suit should be decided against the 
complainant on the merits, the bill will be 
dismissed as to all the defendants alike— 
the defaulter as well as the others. 
Rawleigh, Moses & Co. v. Capital City 

Furniture, Inc., 9 N.C. App. 640, 177 S.E.2d 
332 (1970). 

If joint liability is decided against a 
plaintiff on the merits or that he has no 
present right of recovery, as distinguished 

from an adjudication for the nondefaulting 
defendant on a defense personal to him, 
the complaint should be dismissed as to 
all of the defendants—both the defaulting 
and the nondefaulting defendants. Raw- 
leigh, Moses & Co. v. Capital City Fur- 
niture, Inc. 9 N.C. App. 640, 177 S.E.2d 
302 (1970). 

Where the liability is joint and several 
or closely interrelated and a defending 
party establishes that plaintiff has no cause 
of action or present right of recovery, this 
defense generally inures also to the bene- 

fit of a defaulting defendant. Rawleigh, 
Moses & Co. v. Capital City Furniture, Inc., 
9ONGG PApp: 640177 0S 2dh3329(1970): 

If joint liability is decided against a de- 
fending party and in favor of the plaintiff, 
plaintiff is then entitled to a judgment 
against all of the defendants—both the de- 
faulting and nondefaulting defendants. 
Rawleigh, Moses & Co. v. Capital City 
Furniture, Inc., 9 N.C. App. 640, 177 S.E.2d 

332 (1970). 

If the suit is decided in the complainant's 

favor, he will then be entitled to a final 

decree against all defendants—the defaulter 
as well as the others. Rawleigh, Moses & 

Co. v. Capital City Furniture, Inc., 9 N.C. 

App. 640, 177 S.E.2d 332 (1970). 
Authority of Clerk Is Concurrent with That 

of Judge. — The authority of the clerk of court 
to enter judgments in certain instances is 
concurrent with and in addition to that of the 
judge of the superior court. Highfill v. 
Williamson, 19 N.C. App. 528, 199 S.E.2d 469 

(1973). 

1974 CUMULATIVE SUPPLEMENT § 1A-1, Rule 55 

And Judge Is Not Deprived of Jurisdiction 

Thereby. — The judge of the superior court is 
in no way deprived of jurisdiction simply 
because the clerk, in certain instances, has 

concurrent jurisdictien. Highfill v. Williamson, 
19 N.C. App. 528, 199 S.E.2d 469 (1978). 
Same Judge Need Not Enter Default 

Judgment and Default Find. — Section (b)(2) 

of this rule does not require the same judge who 
enters the default judgment to likewise conduct 
the jury trial to determine damages and enter 
the default final. Highfill v.. Williamson, 19 
N.C. App. 523, 199 S.E.2d 469 (1973). 

A motion to set aside a default or a judg- 
ment by default is addressed to the dis- 
cretion of the court. North Am. Acceptance 
Corp. v. Samuels, 11 N.C. App. 504, 181 
SE 2da792 (1971); 

The determination of whether an ade- 
quate basis exists for setting aside the 
entry of default and the judgment by de- 
fault rests in the sound discretion of the 

trial judge. North Am. Acceptance Corp. 
v. Samuels, 11 N.C. App. 504, 181 S.E.2d 
TO4ROPL | 
Presumption that Judge Acted Within 

Discretion. — Where appellant failed to bring 
the evidence up for review, the appellate court 
presumed that the trial judge acted within his 
discretion on evidence showing good cause to 
vacate the entry of default. Crotts v. Pawn 
Shop, 16 N.C. App. 392, 192 S.E.2d 55; Moseley 
v. Branch Banking & Trust Co., 19 N.C. App. 

137, 198 S.E.2d 36 (1973). 

Discretion Not Abused.—Where the de- 
fendant did not offer any evidence showing 
a good reason for her default upon which 
the judge could have set aside the entry of 
default; nor was there an adequate basis 
shown for the judge to have set aside the 
judgment by default on the grounds of 
mistake, inadvertence, surprise, excusable 
neglect or meritorious defense, the judge 

did not abuse her discretion in failing to 

set aside the entry of default or the judg- 
ment by default. North Am. Acceptance 
@orpn7 sSamucia 1h N.G App: 304 ye181 
Si Be2d' a7 929 GIO7T 1): 
An adequate basis for the motion must be 

shown. North Am. Acceptance Corp. v. 
Samuels, 11 N.C. App. 504, 181 S.E.2d 794 
(1971). 
Considerations in Exercising Discretion. — 

See Howell v. Haliburton, 22 N.C. App. 40, 205 

S.E.2d 617 (1974). 
Default Judgments Not Favored. — In 

exercising its discretion the court will be 
guided by the fact that default judgments 

are not favored in the law. North Am. Ac- 
ceptance Corp. v. Samuels, 11 N.C. App. 
504, 181 S.E.2d 794 (1971). 
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An entry of default is to be distinguished 
from a judgment by default. Whaley v. 
Rhodes, 10ies Apo. 109 t1ac Srl. 2de735 
(1970): Hubbard vy. Lumley, 17 N.C. App. 
649, 195 S.E.2d 330 (1973). 

The “entry of default” has been char- 
acterized as a ministerial duty. Whaley v. 
Rhodes." 10 N.C. App.-109, 177 S:E.2d 735 
(1970). 

An entry is only an interlocutory act 
looking toward the subsequent entry of 
a final judgment by default and is more in 
the nature of a formal matter. Whaley v. 
RHOGES lO. a Gee DDE LOG al aaa, bic 735 
(1970): Crotts v. Camel Pawn Shop, Inc., 
(BENG Dea Jel Oe deo eloT es). 
Hubbard v. Lumley, 17 N.C. App. 649, 
Ese becdasoU 41973). 

And Might Be Set Aside on Showing 
That Would Not Justify Setting Aside 
Judgment.—A court might feel justified in 
setting aside an entry of default on a show- 
ing that would not move it to set aside a 
default judgment. Whaley v. Rhodes, 10 
NEGRI UADD. BLOQE CIT. oil cdee7 35a 1970): 
Crottsevemtanrel st ard onopeinc. aloe Cx 
ADD me Ue Jeno 20m 1972). ub bpard 
Level (eNO. 8049). 195 5: hood 
330 (1973). 
The rules evidently make a distinction 

between what is required to make a good 
case for setting aside a default and what is 
required to set aside a judgment. Whaley 
VEeRNnOdeS eal OM NUGaeA DDY 6109. 7gaeo. Led 
735 (1970). 

First Clause of Section (d) Governs Mo- 
tion to Vacate Entry of Default.—A default 
but no judgment having been entered, the 
motion to vacate the default is governed 
by the first clause of section (d) of this 
rule. Whaley v. Rhodes, 10 N.C. App. 109, 
i Medora seta 970); 

And Reference to Rule 60 Is Unneces- 
sary.— Where defendant’s motion to set 
aside and vacate entry of default is gov- 
erned by section (d) of this rule, any ref- 
erence to or discussion of Rule 60 govern- 
ing the setting aside of judgment by de- 
fault is unnecessary and surplusage. Hub- 
bardany, ss Lumieve 17..N.Coe Apps 1649.5 195 

S.E.2d 330 (1973). 
A motion to set aside a default is ad- 

dressed to the discretion of the court. 
Whaley v. Rhodes, 10 N.C. App. 109, 177 
S.E.2d 735 (1970); Crotts v. Camel Pawn 
Shop, Inc., 16 N.C. App. 392, 192 S.E.2d 
55 (1972). 

It is clear, under the federal cases, that 

a determination of whether or not good 

cause exists rests in the sound discretion 
of the trial judge, and that the facts and 

circumstances of the particular case govern. 
Whaley v. Rhodes, 10 N.C. App. 109, 177 
S.E.2d 735 (1970); Howell v. Haliburton, 22 N.C. 
App. 40, 205 S8.E.2d 617 (1974). 

There would be no reason for the dis- 
tinction between setting aside an entry of 
default and setting aside a default judg- 
ment unless section (d) of this! rule in- 
tended to commit the matter of setting 
aside an entry of default entirely to the 
discretion of the court, to be exercised, of 

course, within the usual discretionary 
limits. Whaley v. Rhodes, 10 N.C. App. 109, 
geste Ae taomL O10), 

The determination of whether good 
cause exists under section (d) rests in the 
sound discretion of the trial judge and his 
ruling will not be disturbed unless a clear 
abuse of discretion is shown. Hubbard v. 
Lumileys tis INsCa Apps 649, 19570-E.2disa0 
(1973). 

Any doubt should be resolved in favor 
of setting aside defaults so that the cases 
may be decided on their merits. Whaley v. 

Rhodes? 10)N.G@App 4109; 1777S. EB .2d 735 
(19.00). 

To set aside a default all that need be 
shown is good cause. Whaley v. Rhodes, 
LUNA CAD LOM tio heedaron: ULorO hs 

Where the facts of a case are sufficient 
to warrant a conclusion by the trial judge 
that a defendant has shown good cause for 

his failure to file an answer, the action of 
a trial judge in vacating the entry of de- 

fault must be upheld. Whaley v. Rhodes, 
LON Gar A pps 1O0tmEs TS. 2d 735401970 
Crotts' ve Camel* Pawn, shop. inc...16..N. 6 
APDes0le 192n 5. beda55e (1972). 

Inadvertence, even if not strictl, ‘“ex- 
cusable,” may constitute good cause, par- 
ticularly in a case where the plaintiff can 
suffer no harm from the short delay in- 
volved in the default and grave injustice 
may be done to the defendant. Whaley v. 
Rhodes, 10 N.C. App. 109, 177 S.E.2d 735 
(1970). 
There is no necessity for a finding of ex- 

cusable neglect in granting a motion to set 
aside and vacate the entry of default. 
Hence a plaintiff's assignment of error di- 
rected at a trial judge's conclusion that 
excusable neglect existed is to no avail, and 
such finding is surplusage and though er- 
roneous is not prejudicial. Whaley v 
Rhodes, 10 N.C. App. 109, 177 S.E.2d 7?5 
(1970). 

Default Set Aside.—In view of the lack 
of any substantial prejudice to plaintiff, the 
claim of a meritorious defense, and the 
absence of any gross neglect on the part 
of defendant. the default was set aside. 
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Whaley v. Rhodes, 10 N.C. App. 109, 177 

Sur.ecauven (1970). 

The rule as to what is required to set 
aside a judgment specifies “mistake, inad- 
vertence, surprise, or excusable neglect.” 
This has been construed to mean that the 
mistake, inadvertence, or surprise, as well 

as neglect, must be excusable in order to 
give the court the power to set aside the 

judgment. Whaley v. Rhodes, 10 N.C. App. 
109, 177 S.E.2d 735 (1970). 

Meritorious Defense and Good Reason 
for Default Must Be Shown.—The court 
should not reopen a_ default judgment 
merely because the party in default re- 
quests it, but should require the party to 
show both that there was a good reason 

for the default and that he has a meritorious 
defense to the action. North Am. Accep- 
tance Corp. v. Samuels, 11 N.C. App. 504, 
18405 tH 2d 7942(1971 )- 

The fact that defendant has a meritorious 
defense does not justify setting the judg- 
ment aside if no good excuse for the de- 
fault is shown; and the merits of the con- 

troversy will not be considered unless an 

adequate reason for the default is sho-wn. 

North Am. Acceptance Corp. v. Samuels, 
129 N-GaApp: 504;7181) 536 21794201971): 

Defendant Held to Have Appeared in 
Action.—Where defendant filed an applica- 

Rule 56. Summary judgment. 
Rule 56 and its federal counterpart are 

practically the same. Page v. Sloan, 281 
N.C. 697, 190 S.E.2d 189 (1972). 

The text of this rule and that of Federal 
Rule 56 are practically the same. Pridgen 
ye Hughes, 9) NiC» App. 635,177" S.B2d 
425 (1970); Kessing v. National Mtg. 
Corpse 18 N. Gir7523 2 180uStE 2d 78 289(1971)): 

Federal Rule 56 is substantially the same 
as this rule and the Supreme Court there- 
fore looks to the federal decisions for 
guidance in applying this rule. Singleton v. 
Stewart, 280 N.C. 460, 186 S.E.2d 400 
(1972). 

Federal Rule 56 eliminated earlier re- 
strictions and made the procedure of sum- 
mary judgment available to both plaintiff 

and defendant in all types of cases to 

which the federal rules are applicable. 
Pridgen v. Hughes, 9 N.C. App. 635, 177 
S.E.2d 425 (1970). 

Motion for Summary Judgment Is a New 
Procedure.— The motion for summary 
judgment under this rule is a procedure new 
to the courts of this State. Patterson v. 
Reid, 10 N.C. App. 22, 178 S.E.2d 1 (1970). 
Summary judgment is a new procedure 

in North Carolina. Motyka v. Nappier, 9 
N.C. App. 579, 176 S.E.2d 858 (1970). 
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tion for an extension of time in which to 
answer, filed a motion to vacate entry of 
default, filed a motion to dismiss the com- 
plaint and was present for a hearing in 
superior court on his motion to vacate, he 
appeared in the action within the meaning 
of section (b)(2) and should have been 
served with written notice of plaintiff’s 
application for default judgment at least 
three days prior to the hearing on the ap- 
plication; failure to provide the statutory 
notice requires that the default judgment 

be vacated. Miller v. Belk, 18 N.C. App. 70. 
196 S.E.2d 44 (1973). 
Basis for Finding Defendant Neither 

Infant nor Incompetent. — Where the verified 

complaint stated: “Defendant is a citizen and 
resident of the County of Person, State of 
North Carolina, and is of a legal age and under 
no legal disability,” there was basis upon which 
the court could find that the defendant was 
neither an infant nor an incompetent person. 

Highfill v. Williamson, 19 N.C. App. 523, 199 
S.E.2d 469 (1973). 

Quoted in, Kirby v. Asheville Contract- 
ing Com LION. GC. App.128,; 180.S2b 2d 7407 
(Lordy 

Cited in East v. Smith, 11 N.C. App. 604, 
182 S.E.2d 266 (1971); Engines & Equip., 
IncavesLipscomb, 15N:C)App: 120, -189 

S.E.2d 498 (1972). 

Summary judgment may encompass 
more than a demurrer. Motyka v. Nappier, 
CaN Ce ADD (Onl Ooo ke ee non. (L070). 

But it often arises in the same manner 
and has the same effect as the former prac- 
tice with the demurrer. Motyka v. Nappier, 
DUN: GesA pps 79)2976 5S Hild (8582 (1970): 

Unlike Demurrer, Motion Allows Court 
to Consider Matter outside Complaint.— 
A demurrer was a proper method of test- 
ing the legal sufficiency of the complaint, 
but 1t was confined only to the complaint 
itself. A motion for summary judgment al- 
lows the court to consider matter outside of 
the complaint for the purpose of ascertain- 
ing whether a genuine issue of fact does ex- 
ist. This recognizes the fact that a genuine 

issue of fact may not exist, even though 

one may appear in the complaint which is 
well pleaded. Motyka v. Nappier, 9 N.C. 
App. 579, 176 S.E.2d 858 (1970). 

Motions under Rules 12(b)(6) and 12(c) 

can be treated as summary judgment mo- 

tions, the difference being that under Rules 
12(b)(6) and 12(c) the motion is decided 
on the pleadings alone, while under this 
rule the court may receive and consider 

various kinds of evidence. Kessing v. Na- 
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tional Mtg. Corp., 278 N.C. 523, 180 S.E.2d 
823 (1971). 

Motions Considered as Though Made 
under Rule !2(c). — Where the record on 

appeal contains no affidavits, answers to 
interrogatories, or anything else other than the 
pleadings upon which to base decision, the 
motions will be considered as though made 
under Rule 12(c) for judgment on the pleadings, 
not a motion under this rule. Reichler v. 
Tillman, 21 N.C. App. 38, 203 S.E.2d 68 (1974). 

Summary Judgment Not Precluded by 
Earlier Denial of Motion under Rule 
12(b)(6).—The denial of a motion to dis- 
miss for failure to state a claim upon which 
relief can be granted, which merely chal- 
lenges the sufficiency of the complaint, 
does not prevent the court’s allowing a 
subsequent motion for summary judgment 

based on affidavits outside the complaint. 
Alltop v. J.C. Penney Co., 10 N.C. App. 
0201179. Si i2d) 685) (1971): 

Acting on Motion where Interrogatories 
Unanswered.—Although unanswered inter- 
rogatories will not, in every case, bar the 
trial court from acting on motion for sum- 
mary judgment, doing so prior to the fil- 
ing of objections or answer to the inter- 
rogatories 1s improper. Lee v. Shor, 10 
We ADD eaieel spo. eed 101 61970). 
Summary judgment is a drastic remedy. 

First Fed. Sav. & Loan Ass’n v. Branch 
Banking & Trust Co., 282 N.C. 44, 191 
S.E.2d 683 (1972). 

Rule Must Be Used Cautiously.—Since 
this rule provides a somewhat drastic 
remedy, it must be used with due regard 

to its purposes and a cautious observance 
of its requirements in order that no person 
shall be deprived of a trial on a genuine 
disputed factual issue. Kessing v. National 
MtgunCorp..278.1N.C. 3523, 180.5,E.2ds 823 
(1971); Miller v. Snipes, 12 N.C. App. 342, 
183-9: Fa2d © 270.4(9971)") Koontzey, Cityicot 
Winston-Salem, 280 N.C. 513, 186 S.E.2d 
897 (1972). 
Summary judgment is an extreme remedy 

and should be cautiously invoked to the 
end that parties will always be afforded a 
trial where there is a genuine dispute of 
facts between them. Moore v. Bryson, 11 
N.C. App. 260, 181 S.E.2d 113 (1971). 
Summary judgment is an _ extreme 

remedy and should be awarded only where 
the truth is quite clear. Lee v. Shor, 10 

wal, ADD. 231) cL ooo aed 101. (1970), 

Summary judgment is an extreme rem- 
edy which should only be used where no 
genuine issue of material fact is presented. 
Lone vy. Longs 45. N.C. App. 525, (190 
S.E.2d 415 (1972). 
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Granting Summary Judgment Made by 

Judge cn Own Motion. — The granting of a 
summary judgment or judgment on the 
pleadings, when made by the trial judge on his 
own motion, is a practice not to be commended, 
and is clearly erroneous in a case when there is 
a factual question to be answered 
appropriately. Crews v. Taylor, 21 N.C. App. 
296, 204 S.E.2d 193 (1974). 

Right to Judgment as a Matter of Law 
Must Appear.—In order for the granting 
of plaintiff's motion for summary judgment 
to be appropriate, it must appear from the 
items submitted in support of plaintiff's 
motion that the plaintiff was entitled to 
judgment as a matter of law. Atkinson v. 
Wilkerson, 10 N.C. App. 643, 179 S.E.2d 
872 (1971). 

Motion May Be Made afier Responsive 
Pleadings. — The broad statutory limita- 
tion that the motion for summary judg- 

ment may be made “at any time” allows 
the motion to be made after responsive 
pleadings have been filed or before filing 
of responsive pleadings. Singleton  v. 
Stewart, 280 N.C. 460, 186 S.E.2d 400 

(1972). 
But Cannot Be Initially Made in Ap- 

pellate Court.—The Court of Appeals has 
no jurisdiction to entertain a motion for 
summary judgment made for the first time 
on appeal. Britt v. Allen, 12 N.C. App. 399, 
183 °*S.E2d 630350 01971): 
Summary judgment is not a proper rem- 

edy for failure to join a necessary party 
rather a motion to dismiss for failure to 
join a necessary party would be proper. 
Dildy v. Southeastern Fire Ins. Co., 13 
Ne@reApps 66718505. E.2de272.0(1971); 

But It Is Proper in Declaratory Judg- 
ment Action. — Summary judgment is 
proper in an action seeking a declaratory 

judgment as to the validity of a zoning 
ordinance where there is no substantial 
controversy as to the facts disclosed by the 
evidence, but the controversy is as to the 
legal significance of those facts. Blades v. 

City of Raleigh, 280 N.C. 531, 187 S.E.2d 
S511 972). 

Summary judgments should be looked 
upon with favor where no genuine issue of 
material fact is presented. Kessing v. Na- 
tional Mtg. Corp., 278 N.C. 523, 180 S.E.2d 
823 (1971). 

This rule is not limited in its application 
to any particular type or types of action. 
Pridgen v. Hughes, 9 N.C. App. 635, 177 
S.E.2d 425 (1970); Kessing v. National 
Mtg. Corp., 278 N.C. 523, 180 S.E.2d 823 
(1971); McNair v. Boyette, 282 N.C. 230, 
192 S.E.2d 457 (1972). 
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And the procedure is available to both 
plaintiff and defendant. Pridgen v. Hughes, 
9 N.C. App. 635, 177 S.E.2d 425 (1970); 
Kessing v. National Mtg. Corp., 278 N.C. 
523, 180 S.B.2d. 823 :(1971):)-McNair- ‘v. 
Boyette, 282 N.C. 230, 192 S.E.2d 457 

(1972). 

Summary judgment is available to a 
claimant as well as to a defendant. Clear 
Fir Sales Co. v. Carolina Plywood Distrib., 
ine) ISN App. 429.6185 SiBeed? 737 
(1972). 

Two types of cases are involved: (a) 
those where a claim or defense is utterly 
baseless in fact, and (b) those where only 

a question of law on the indisputable facts 
if in controversy and it can be appropriately 
decided without full exposure of trial. 
Kessing v. National Mtg. Corp., 278 N.C. 
523, 180 S.E.2d 823 (1971); Blades v. City 
of Raleigh, 280 N.C. 531, 187 S.E.2d 35 
(1972); McNair v. Boyette, 282 N.C. 230, 
192 S.E.2d 457 (1972); Calhoun v. Calhoun, 18 
N.C. App. 429, 197 S.E.2d 83 (1978). 

Lack of Cause of Action or Defense 
Supports Grant of Judgment.—Where the 
pleadings or proof disclose that no cause of 
action or defense exists, a summary judg- 
ment may be granted. Nat Harrison Asso- 
ciates v. North Carolina State Ports Au- 
thority  oSULEN.A a 251, 105. .cd. 793 
(1972). 

It is only in the exceptional negligence 
case that this rule should be invoked. This 
is so because even in a case in which there 
may be no substantial dispute as to what 
occurred, it usually remains for the jury, 
under appropriate instructions from the 
court, to apply the standard of the reason- 
ably prudent man to the facts of the case 
in order to determine where the negligence, 
if any, lay, and what was the proximate 
cause of the aggrieved party’s injuries. 
Robinson v. McMahan, 11 N.C. App. 275, 
foie od ale fe 10 1), 

It is only in exceptional negligence cases 
that summary judgment is appropriate be- 
cause the rule of the prudent man or other 
applicable standard of care must be ap- 
plied, and ordinarily the jury should apply 
it under appropriate instructions from the 
court. Page v. Sloan, 281 N.C, 697, 190 
S.E.2d 189 (1972); Kiser v. Snyder, 17 N.C. 
App. 445, 194 S.E.2d 638 (1973); Roberts 
v. Whitley, 17 N.C. App. 554, 195 S.E.2d 
62 (1973). 

While Rule 56, like its federal counter- 
part, is available in all types of litigation to 
both plaintiff and defendant, as a general 
proposition issues of negligence are ordi- 
narily not susceptible of summary adjudi- 
cation either for or against the claimant, 
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but should be resolved by trial in the ordi- 
nary manner. Page v. Sloan, 281 N.C. 697, 
190 S.E.2d 189 (1972); Kiser v. Snyder, 
17 N.C. App. 445, 194 S.E.2d 638 (1973); 
Roberts v. Whitley, 17 N.C. App. 554, 195 
S.E.2d 62 (1973). 
Summary judgment will not usually be 

feasible in negligence cases where the 
standard of the prudent man must be ap- 
plied. Long v. Long, 15 N.C. App. 525, 
190 S.E.2d 415 (1972). 
While neither the federal rules nor this 

rule excludes the use of the summary judg- 
ment procedure in negligence actions, it is 
generally conceded that summary judg- 
ment will not usually be as feasible in neg- 
ligence cases where the standard of the pru- 
dent man must be applied. Pridgen v. 

Hughes, 9 N.C. App. 635, 177 S.E.2d 425 
(1970); Robinson v. McMahan, 11 N.C. 
App. 275, 181 S.E.2d 147 (1971); Brawley 
v. Heymann, 16 N.C. App. 125, 191 $.E.2d 
366 (1972). 

While summary judgment will often not 
be feasible in negligence cases where the 

standard of the prudent man must be ap- 
plied, it is proper in such cases where it 
appears that there can be no recovery even 

if the facts as claimed by plaintiff are 
proved. Pridgen v. Hughes, 9 N.C. App. 
635.0177 ed 425) (1970): 

The purpose of the summary judgment 
rule is to provide an expeditious method 
for determining whether a material issue 
of fact actually exists. Alltop v. J.C. Penney 
Coy 20.2bhGiet por 692,279 .-S. Hiadasss 
(1971). . 
The purpose of the summary judgment 

rule is to provide an expeditious method 
for determining whether any disputed ma- 

terial issue of fact does actually exist. 
Patterson v. Reid, 10 N.C. App. 22, 178 
S.E.2d 1 (1970); Blackmon v. Valley 
DecoratingCe;)idiwN:G? \App..137) 180 
S.E.2d 396 (1971); Millsaps v. Wilkes 
Contracting Co., 14 N.C. App. 321, 188 
S.E.2d 662 (1972). 

It is the purpose of the summary judg- 

ment procedure to determine if disputed 
material issues of fact exist. Robinson v. 
McMahan, 11 N.C. App. 275, 181 S.E.2d 
147 (1971). 

The purpose of summary judgment can 
be summarized as being a device to bring 

litigation to an early decision on the merits 
without the delay and expense of a trial 
where it can be readily demonstrated that 
no material facts are in issue. Kessing v. 
National Mtg. Corp., 278 N.C. 523, 180 

S.E.2d 823 (1971); Blades v. City of 
Raleigh, 280 N.C. 531, 187 S.E.2d 35 
(1972); McNair v. Boyette, 282 N.C, 230, 
192 S.E.2d 457 (1972). 
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The purpose of the summary judgment 
procedure provided by this rule is to ferret 
out those cases in which there is no genuine 
issue as to any material fact and in which, 
upon such undisputed facts, a party is en- 
titled to judgment as a matter of law. 
Haithcock v. Chimney Rock Co., 10 N.C. 
App. 696, 179 S.E.2d 865 (1971); Robinson 
vy. McMahan, 11 N.C. App. 275, 181 S.E.2d 
147 (1971); Peterson v. Winn-Dixie of 
Raleigh, Inc., 14 N.C. App. 29, 187 S.E.2d 
487 (1972). 

The purpose of this rule is to eliminate 

formal trials where only questions of law 
are involved. Kessing v. National Mtg. 
Corp., 278 N.C. 523, 180 S.E.2d 823 (1971); 
Riggins v. County of Mecklenburg, 14 N.C. 

App. 624, 188 S.E.2d 749 (1972); Nat 
Harrison Associates v. North Carolina 
State Ports Authority, 280 N.C. 251, 185 
S.E.2d 793 (1972). 
Summary judgment is to avoid a useless 

trial. It is a device to make possible the 
prompt disposition of controversies on their 
merits without a trial, if in essence there 

is no real dispute as to the salient facts. 
While a day in court may be a constitu- 
tional necessity when there are disputed 
questions of fact, the function of the mo- 
tion of summary judgment is to smoke out 
if there is any case, i.e., any genuine dispute 
as to any material fact, and, if there is no 
case, to conserve judicial time and energy 
by avoiding an unnecessary trial and by 
providing a speedy and efficient summary 
disposition. Pridgen v. Hughes, 9 N.C. 
App, 63517775.5 20d 42511970); 

This rule is for the disposition of cases 
where there is no genuine issue of fact. 
Kessing v. National Mtg. Corp., 278 N.C. 
523, 180 S.E.2d 823 (1971); Riggins v. 
County of Mecklenburg, 14 N.C. App. 624, 
188 S.F.2d 749 (1972). 
The purpose of the summary judgment 

rule is to provide an expeditious method of 
determining whether a genuine issue as to 
any material fact actually exists, and if 
not, whether the moving party is entitled 
to judgment as a matter of law. School- 
field v. Collins, 12 N.C. App. 106, 182 
S.E.2d 648 (1971). 

The purpose of summary judgment is to 
go beyond or to pierce the pleadings and 
determine whether there is a genuine issue 
of material fact. Singleton v. Stewart, 280 
N.C. 460, 186 S.E.2d 400 (1972). 

The function of the motion for summary 
judgment is to determine if there is any 
genuine issue as to any material fact and, 
if there is no such issue, to provide for an 
efficient disposition of the matter. Doggett 
v. Welborn, 18 N.C. App. 105, 196 S.E.2d 
36 (1973). 

Summary judgment procedure is de- 
signed to permit penetration in advance of 
trial of unfounded claims or defenses and 
to allow summary disposition when this is 
effectively done. Patrick v. Hurdle, 16 N.C. 
App. 28, 190 S.E.2d 871 (1972). 
The purpose of the rule is not to resolve 

a disputed material issue of fact, if one 
exists. Patterson v. Reid, 10 N. C. App. 22, 
178 S.E.2d 1 (1970); Blackmon v. Valley 
Decorating Co., 11 N.C. App. 137, 180 
S.E.2d 396 (1971); Millsaps v. Wilkes Con- 
tracting Co., 14 N.C. App. 321, 188 S.E.2d 
663 (1972); Stonestreet v. Compton Motors, Inc., 

18 N.C. App. 527, 197 S.E.2d 579 (1973). 

In ruling on a motion for summary judg- 
ment the court does not resolve issues of 
fact and must deny the motion if there is 

any issue of genuine material fact. Single- 
ton v. Stewart, 280 N.C. 460, 186 S.F.2d 
400 (1972). 

Or to Provide Quick and Easy Method 
for Clearing Docket.—The purpose of sum- 
mary judgment is not to provide a quick 
and easy method for clearing the docket, 

but is to permit the disposition of cases 
in which there is no genuine controversy 
concerning any fact material to issues 
raised by the pleadings, so that the litiga- 
tion involves questions of law only. First 
Fed. Sav. & Loan Ass’n v. Branch Bank- 
ing & Trust Co., 282 N.C. 44, 191 $.E.2d 
683 (1972). 

It is not the purpose of the summary 

judgment procedure to resolve disputed 
material issues of fact. Robinson v. Mc- 
Mahan, tiaN.GeApp. 2/ons1 Slee Adal ce 
(1974): 

Court’s Function on Motion for Summary 

Judgment.—Upon a motion for summary 
judgment it is no part of the court’s func- 

tion to decide issues of fact but solely to 

determine whether there is an issue of fact 
to be tried. Lee v. Shor, 10 N.C. App. 231, 
178 S.E.2d 101 (1970); Moore v. Bryson, 

11 -N.G... App. 260, 181 -S.E.2d 113 (1971); 

Stonestreet v. Compton Motors, Inc., 18 N.C. 
App. 527, 197 S.E.2d 579 (1973). 

It is not the duty of the court hearing a 
motion for summary judgment to decide an 
issue of fact, but rather to determine 
whether a genuine issue as to any material 
fact exists. Clear Fir Sales Co. v. Carolina 
Plywood Distrib., Inc., 13 N.C. App. 429, 
t85u5.b,20, Tae (1972). 

The standard fixed by the rule does not 
contemplate that the court is to decide an 
issue of fact, but rather it impels the court 
to determine whether a real issue of fact 
exists. Keith v. G.D. Reddick, Inc., 15 
N.C. App. 94, 189 S.E.2d 775 (1972); Low- 
man vy. Huffman, 15 N.C. App. 700, 190 
S.E.2d 700 (1972). 
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The court’s sole function in ruling on a 

motion for summary judgment is to deter- 

mine whether there exists any genuine is- 

sue of material fact to be tried, not to de- 

cide issues of fact. Long v. Long, 15 N.C. 

App. 525, 190 S.E.2d 415 (1972). 
On the hearing of a motion for summary 

judgment, it is not the duty of the court to 

decide an issue of fact but rather to de- 

termine whether a genuine issue as to 

any material fact exists. Graham _ v. 

Northwestern Bank, 16 N.C. App. 287, 

192 S.F.2d 109 (1972). 
The rule does not contemplate that the 

court will decide an issue of fact, but 

rather will determine whether a real issue 

of fact exists. Houck v. Overcash, 282 

NiG623") 193:051.2d..905) (1973) 

It is not the province of the court to find the 
facts upon a motion for summary judgment. Its 
province is to determine whether there are 
genuine issues of material fact in dispute. 
Eggimann v. Wake County Bd. of Educ., 22 
N.C. App. 459, 206 S.E.2d 754 (1974). 

~ And Not to Test Sufficiency of Evi- 

dence.—The office of summary judgment 

is not to test the sufficiency of the evi- 
dence. Mitchell v. Mitchell, 12 N.C. App. 
54.182 SrKhi2d 6279 (1971): 
The court went far beyond the purview of 

summary judgment when the court treated the 

hearing as a nonjury trial of the case on the 

merits and considered it the court’s function to 

find facts on conflicting evidence, make 

conclusions of law, and enter final judgment 

between the parties. Stonestreet v. Compton 

Motors, Inc., 18 N.C. App. 527, 197 S.E.2d 579 

(1973). 

Directed Verdict Test Applies to Sum- 
mary Judgment.—On motion for summary 
judgment, the test is whether the moving 

party presents materials which would re- 

quire a directed verdict in his favor if 
offered as evidence at trial. Coakley v. 
Ford Motor Co., 11 N.C. App. 636, 182 
SH 2d +260" (1971): 

If the same evidence which was pre- 
sented on motion for summary judgment 
had been presented at a trial, defendant 

would have been entitled to a directed 
verdict; that is the test in determining if 
a moving party is entitled to summary 
judgment. Millsaps v. Wilkes Contracting 

Co tii4 NG App. 132i <1884.0, 2d +663 
(1972). 

If the party moving for summary judg- 
ment by affidavit or otherwise presents 
materials which would require a directed 
verdict in his favor if presented at trial, 
he is entitled to summary judgment unless 
the opposing party either shows that aff- 
davits are then unavailable to him or 
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comes forward with affidavits or other 
materials that show there is a triable is- 
sue of fact. First Fed. Sav. & Loan Ass’n 
v. Branch Banking & Trust Co., 14 N.C. 
App. 567, 188 S.E.2d 661 (1972), rev’d on 
other grounds, 282 N.C. 44, 191 S.E.2d 
683 (1972); Millsaps v. Wilkes Contract- 
ing Co., 14 N.C. App. 321, 188 S.E.2d 663 
(1972). 

Test Is Whether There Is Genuine Issue 
as to Material Fact.—Where a motion for 
summary judgment is made and is sup- 
ported by matters outside the pleadings, the 
test is whether on the basis of the materials 
presented to the court there is any genuine 
issue as to any material fact. Alltop v. J.C. 
Penney Co., 10 N.C. App. 692, 179 S.E.2d 
885 (1971). 

The question is not whether there is a 

genuine issue of fact, but whether the 
pleadings, depositions, answers to inter- 
rogatories, and admissions on file, together 

with the affidavits, if any, show that there 
is a genuine issue as to any material fact. 
Johnston County Tuberculosis Ass’n v. 
North Carolina Tuberculosis & Respira- 
tory Disease Ass’n, 15 N.C. App. 492, 190 
S.E.2d 264 (1972). 
Question for Court Where No Such Issue 

Exists. — Where there is no genuine issue as to 
any material fact, the sole question for the 
court’s determination is whether defendant is 
entitled to judgment as a matter of law. 
Weaver v. Home Security Life Ins. Co., 20 N.C. 
App. 135, 201 S.E.2d 63 (1978). 

If there is a genuine issue of fact, summary 

judgment is inappropriate. Williams v. North 

Carolina State Bd. of Educ., 284 N.C. 588, 201 

S.E.2d 889 (1974). 

Motion Granted Only Where No Such 
Issue Appears.— Summary judgment is 
proper only when the pleadings, deposi- 
tions, answers to interrogatories and admis- 

sions on file, together with the affidavits, if 

any, show that there is no genuine issue 

as to any material fact and that the mov- 
ing party is entitled to judgment as a mat- 

ter of law. Lee v. Shor, 10 N.C. App. 231, 

178 S.E.2d 101 (1970); Loman v. Huffman, 

15 N.C. App. 700, 190 S.E.2d 700 (1972); Ryals v. 

Barefoot, 19 N.C. App. 564, 199 S.E.2d 483 

(1973); Pilot Freight Carriers, Inc. v. David G. 

Allen Co., 22 N.C. App. 442, 206 S.E.2d 750 

(1974). 
Summary judgment is proper only where 

movant shows that there is no genuine is- 
sue as to any material fact and that he is 
entitled to judgment as a matter of law. 
Page v. Sloan, 12 N.C. App. 433, 183 $.E.2d 
813 (1971); Singleton v. Stewart, 280 N.C. 

460, 186 S.E.2d 400 (1972). 
Rendition of summary judgment is con- 
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ditioned upon a showing by the movant 
(1) that there is no genuine issue as to 
any material fact, and (2) that the moving 
party is entitled to a judgment as a matter 
of law. Page v. Sloan, 281 N.C. 697, 190 
S.E.2d 189 (1972); Kiser v. Snyder, 17 
N.C. App. 445, 194 8.E.2d 638 (1973); Van Poole 
v. Messer, 19 N.C. App. 70, 198 S.E.2d 106 
(1978). 

Where the moving papers affirmatively 
disclose that the nature of the controversy 
presents a good faith and actual, as dis- 
tinguished from formal, dispute on one or 
more material issues, summary judgment 
cannot be used. Page v. Sloan, 281 N.C. 
697, 190 S.F.2d 189 (1972). 

Because the burden is on the moving 
party to establish the lack of a triable is- 
sue of fact, the motion may only be granted 
where he shows he is entitled to a judg- 
ment as a matter of law. Long v. Long, 
15 N.C. App. 525, 190 S.E.2d 415 (1972). 
Summary judgment should be granted 

only when the movant is clearly entitled 
thereto. Houck v. Overcash, 282 N.C. 623, 
193 S.E.2d 905 (1973). 
Summary judgment is proper when it 

appears that even if the facts as claimed by 
plaintiff are taken as true, there can be no 
recovery. Doggett v. Welborn, 18 N.C. 
App. 105, 196 S.E.2d 36 (1973). 
Summary judgment is proper in negli- 

gence actions where it appears that there 
can be no recovery even if the facts as 
claimed by plaintiff are true. Kiser v. 
Snvder, 17 N.C. App. 445, 195 S.E.2d 638 
(1973). 
When the facts in a negligence action 

are admitted or established, negligence is 

a question of law and the court must say 
whether it does or does not exist. Kiser 
v. Snyder, 17 N.C. App. 445, 194 S.E.2d 
638 (1973). 

If the movant’s forecast of evidence 
which he has available for presentation at 
trial fails to establish that there is no 
genuine issue of fact remaining for deter- 
mination, summary judgment is not proper, 
whether or not the opponent responds. 
First Fed. Sav. & Loan Ass’n v. Branch 
Banking & Trust Co., 282 N.C. 44, 191 
S.E.2d 683 (1972). 
And Presence of Difficult Question of 

Law Is No Barrier.—Where there is no 
genuine issue as to the facts, the presence 

of important or difficult questions of law 
is no barrier to the granting of summary 
judgment. Kessing v. National Mtg. Corp., 
278 N.C. 523, 180 20 seo (1071), 

The determination of what constitutes a 
“senuine issue as to any material fact” in 
section (c) is often difficult. Kessing v. 

National Mtg. Corp., 278 N.C. 523, 180 
S.E.2d 823 (1971); McNair v. Boyette, 282 
N.C. 230, 192 S.E.2d 457 (1972); Lowman 
v. Huffman, 15 N.C. App. 700, 190 S.E.2d 
700 (1972). 
A genuine issue is one which can be 

maintained by substantial evidence. Kes- 
sing v. National Mtg. Corp., 278 N.C. 523, 
Peri ed S23 41971), Koontz: vn City*of 
Winston-Salem, 280 N.C. 513, 186 S.E.2d 
897 (1972); McNair v. Boyette, 282 N.C. 
230, 192 S.E.2d 457 (1972). 
When Issue Is Material—An issue is 

material if the facts alleged are such as to 
constitute a legal defense or are of such 
nature as to affect the result of the action, 

or if the resolution of the issue is so essen- 
tial that the party against whom it is re- 
solved may not prevail. Kessing v. National 
NMigtaG@orp 2780: ©; 23,1800 S.Beed «823 
(1971); Koontz v. City of Winston-Salem, 
280 N.C. 16139 1860S) Baad 897" (1972): Me 
Nair v. Boyette, 282 N.C. 230, 192 S.E.2d 
457 (1972); Lowman v. Huffman, 15 N.C. 
App. 700; 1907SiE.2d 700" (1972). Kiser vi 

Snyder, 17 N.C. App. 445, 194 S.E.2d 638 
(1973). 
A question of fact which is immaterial 

does not preclude summary judgment. Kes- 
sing v. National Mtg. Corp., 278 N.C. 523, 
180 S.F.2d 823 (1971); McNair v. Boyette, 
282 N.C. 230, 192 S.E.2d 457 (1972); Keith 
v. G.D. Reddick, Inc., 15 N.C. App. 94, 189 
S Bed 77s" (1972 
The burden is on the moving party to 

establish the lack of a triable issue of fact. 
Pridgen v. Hughes, 9 N.C. App. 635, 177 
S.E.2d 425 (1970); Haithcock v. Chimney 
Rock Co), 5 107 NCA pp: 7696," 179 0S. E20 
865 (1971); Moore v. Bryson, 11 N.C. App. 

260, 181 S.E.2d 113 (1971); Robinson v. 
MeMahant TP Ni Ga Appi 275) 16S E.20d 
147 (1971); Lineberger v. Colonial Life & 
Accident Ins. Co., 12 N.C. App. 135, 182 
S.E.2d 643 (1971); Brevard v. Barkley, 12 
N.C) App: *665; °184-"S, B.2d ©3708 (1971) 
Millsaps v. Wilkes Contracting Co., 14 
NiGsr App. *321"188MS; Beds'663 (1983). 
Koontz v. City of Winston-Salem, 280 
N.C. 5138, 186 S.E.2d 897 (1972); Hinson v. 

Jefferson, 20 N.C. App. 204, 200 S.E.2d 812 

(1973). 
The party moving for summary judg- 

ment has the burden of clearly establishing 
the lack of any triable issue of fact by the 
record properly before the court. Single- 
ton v. Stewart, 280 N.C. 460, 186 S.E.2d 
400 (1972); Wall v. Flack, 15 N.C. 747, 
190 S.E.2d 671 (1972); Kiser v. Snyder, 
17 N.C. App. 445, 194 S.E.2d 638 (1973). 

The party moving for summary judg- 
ment has the burden of positively and 
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clearly showing that there is no genuine 
issue as to any material fact. Miller v. 

Snipes, 12 N.C. App. 342, 183 S.E.2d 270 
(1971); Liberty Loan Corp. v. Miller, 15 
WiC. B Aner 45; 2190) oS. BF Pde 672) (19 72)5 
Brawley v. Heymann, 16 N.C. App. 125, 
1912 5iF.2de366)(1972): 

Authoritative decisions interpreting and 
applying Rule 56, both State and federal, 
hold that the party moving for summary 

judgment has the burden of clearly estab- 
lishing the lack of any triable issue of fact 
by the record properly before the court. 
Page v. Sloan, 281 NC. 697, 190 S.E.2d 189 
(1972); Houck v. Overcash, 282 N.C. 623, 

193 S.E.2d 905 (1973). 

Irrespective of who has the burden of 
proof at trial upon issues raised by the 
pleadings, upon a motion for summary 
judgment the burden is upon the party 
moving therefor to establish that there is 
no genuine issue of fact remaining for de- 
termination and that he is entitled to 
judgment as a matter of law. First Fed. 
Sav. & Loan Ass’n v. Branch Banking & 
Trust Co. pase Nn. O.e ae e191 eS by ede6se 
(1972). 

The party moving for summary judgment 
has the burden of establishing the lack of a 
genuine issue of material fact, and in that 
regard, the papers of the opposing party are 
indulgently regarded. Van Poole v. Messer, 19 
N.C. App. 70, 198 S.E.2d 106 (1973). 

And Court Must View Record in Light 
Most Favorable to Opposing Party.—When 
motion for summary judgment is made, 

the court must look at the record in the 
light most favorable to the party opposing 
the motion. Patterson v. Reid, 10 N.C. App. 
See hee et cd iat 0) DiacKinon Vv. 
Valley Decorating Co., 11 N. C. App. 137, 
180 S.E.2d 396 (1971); Peterson v. Winn- 
Dixie of Raleigh, Inc., 14 N.C. App. 29, 
187 S.E.2d 487 (1972); Brawley v. Hey- 
mann, 16 N.C. App. 125, 191 S.E.2d 366 
(1972); Hinson v. Jefferson, 20 N.C. App. 204, 
200 S.E.2d 812 (1973). 
Any doubt as to whether a genuine issue 

as to any material fact exists must be re- 
solved in the favor of the party opposing 
the motion for summary judgment. Miller 
v. Snipes, 12 N.C. App. 342, 183 S.E.2d 270 
(1971). 
The movant is held by most courts to a 

strict standard in all cases and all infer- 
ences of fact from the proofs proffered at 
the hearing must be drawn against the 
movant and in favor of the party opposing 
the motion. Page v. Sloan, 281 N.C. 697, 
190 S.E.2d 189 (1972); Kiser v. Snyder, 
17 N.C. App. 445, 194 S.E.2d 638 (1973); 
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Roberts v. Whitley, 17 N.C. App. 554, 195 

S.E.2d 62 (1973). 
On a motion for summary judgment, the 

papers supporting the movant’s position 
are to be closely scrutinized, while the 
opposing papers are to be indulgently 
treated. Miller v. Snipes, 12 N.C. App. 342, 
Asaeorned.2701 C1971): Koonty va Cityaor 
Winston-Salem, 280 N.C. 513, 186 S.E.2d 
§97/ (1972). Pagesv: Sloan; 28 N.Ca6e9% 
190 S.E.2d 189 (1972); Liberty Loan Corp. 
v. Miller, 15 N.C. App. 745, 190 S.E.2d 
672 (1972). 

Granting of summary judgment where 
the adverse party does not respond to the 
motion “by affidavits or as otherwise pro- 
vided in this rule” is proper only “if ap- 
propriate” under all of the circumstances 

of the case. Robinson v. McMahan, 11 N.C. 

App. 275, 181 S.E.2d 147 (1971); Brevard 
Vorbarkley.d20N Ga App.665; 48445. h.2d 
370 (1971). 
Even Unopposed Evidence Supporting 

Motion May Not Be Sufficient.—The evi- 
dentiary matter supporting the moving 

party’s motion may not be sutticient to 
satisfy his burden of proof, even though 
the opposing party fails to present any 

competent counteraffidavits or other ma- 

terials. Pridgen v. Hughes, 9 N.C. App. 
635,0 177 .S.E.2d 425 (1970); Millsaps. v. 
Wilkes Contracting Co., 14 N.C. App. 321, 
188 S.E.2d 663 (1972). 
Statements in Affidavits May Not Suffice 

because Acceptance Depends on Credibility. 
—Affidavits in a motion for summary judg- 
ment do not supply all the needed proof. 
The statements in the affidavits may not 

sullice, because their acceptance as_ proof 
depends on credibility. Lee v. Shor, 10 N.C. 

Appa2sid7 si S2haed.1015.(1970). 
A court should not resolve an issue of 

credibility or conduct a “trial by affidavits” 
at a hearing on a motion for summary judg- 

ment, especially in cases where knowledge 

of the fact is largely under the control of 

the movants. Lee v. Shor, 10 N.C. App. 
231 SVs Seed O11. (1970). 

Absent an unequivocal waiver of a trial 
on oral testimony, credibility ought not, 
when witnesses are available, be determined 
by mere paper affirmations or denials that 
inherently lack the important element of 

witness’ demeanor. Lee v. Shor, 10 N.C. 
ADDies tel (Bio.b2o)£010(1970): 

Particularly where the facts are peculiarly 
in the knowledge of defendants or their 
witnesses, should the plaintiff have the 
opportunity to impeach them at a trial; and 
their demeanor may be the most effective 
impeachment. Indeed, it has been said that 
a witness’ demeanor is a kind of “real evi- 
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dence,” and obviously such “real evidence” 
cannot be included in affidavits. Lee v. 
Shoe w20MN-GAppn 2317s oedir0l 
(1970). 

A “trial by affidavits” at hearing on the 
motion for summary is clearly impermis- 
sible. Wall v. Flack, 15 N.C. App. 747, 190 
S:B.2d671 (1972). 

The trial court, upon motion for summary 
judgment under this rule, should not 
undertake to resolve an issue of credibility. 
Commercial Credit Corp. v. McCorkle, 19 N.C. 
App. 397, 198 S.E.2d 736 (1973). 

A summary judgment may not be used to 
withdraw witnesses from cross-examina- 
tion, the best method yet devised for test- 
ing trustworthiness of testimony; there 

are many things sometimes in the conduct 
of a witness upon the stand, and sometimes 
in the mode in which his answers are drawn 
from him through the questioning of coun- 
sel, by which a jury are to be guided in 
determining the weight and credibility of 

his testimony. Lee v. Shor, 10 N.C. App. 
PSI e oeheed 101 C1070): 

Credibility of Testimony of Interested 
Witness Submitted to Jury.-—The fact that 
the witness is interested in the result of the 
suit has been held to be sufficient to re- 
quire the credibility of his testimony to be 

submitted to the jury. Lee v. Shor, 10 N.C. 
ADperaeh. 1 Ses. Ee2dt1 01 C1970): 

If there is any question as to the credi- 
bility of witnesses or the weight of evi- 
dence, a summary judgment should be 
denied. Kessing v. National Mtg. Corp., 278 
iste 23, 1180'S. Bed ek2a (L971): 

Party Opposing Properly Supported Mo- 
tion May Not Rely on Bare Allegations of 
His Pleading.—If the defendant moving for 
summary judgment successfully carries his 

burden of proof, the plaintiff may not rely 
upon the bare allegations of his complaint 

to establish triable issues of fact. Haith- 
cock®-vi Chimney Rock® Co..10UN Cr App: 
696, 179 S.E.2d 865 (1971); Brevard v. 
Barkley, 12 N.C. App. 665, 184 S.E.2d 370 
(1970); Jarrell v. Samsonite Corp., 12 N.C. 
App. 673, 184 S.E.2d 376 (1971); Millsaps 
v. Wilkes Contracting Co., 14 N.C. App. 
3219188) S 22d 2663 101972)! 

In order to show that there is a genuine 

issue as to facts contained in defendants’ 
aftidavits filed in support of their motion 
for summary judgment which, if estab- 
lished, would defeat a plaintiff's claim, 
plaintiff may not rest upon the mere allega- 

tions of her pleading. Patterson v. Reid, 
10 N.C. App. 22, 178 S.E. 2d 1 (1970). 

Section (e) of this rule clearly states 
that the unsupported allegations in a plead- 
ing are insufficient to create a genuine issue 

204 

of fact where the moving adverse party sup- 
ports his motion by allowable evidentiary 
matter showing the facts to be contrary to 
that alleged in the pleadings. Pridgen v. 
Hughes, 9 N.C. App. 635, 177 S.E.2d 423 
(1970). 

Plaintiff may not rely on the bare allega- 
tions of his complaint where defendants’ 
motions for summary judgment are sup- 
ported as provided in this rule. Peterson v. 

Winn-Dixie of Raleigh, Inc., 14 N.C. App. 
2UniS Sr Eied 487) (1972). 

A party against whom the motion for 
summary judgment is made may not rest 
upon the allegations or denials of his plead- 

ings, but must demonstrate that there is a 
genuine issue for trial. Coakley v. Ford 
mlo@tom Co. 11) \:.GiiApp. 636, 182 S.E.2d 
260 (1971). 

Upon a motion for summary judgment 
the adverse party may not rest upon his 

complaint and wait for trial to present his 
evidence. if any. when the moving party 
has presented affidavits or other matter in- 

dicating that summary judgment is appro- 
Piiatewmlires smed. woave «m Loan sAss ini v 
branch banking & Trust Co. 14)N.G 
Appescn 185.0,F.2d. 661 (1972), rev dron 
other grounds, 282 N.C. 44, 191 S.E.2d 683 
CEO): 

When a movant makes out a convinc- 
ing showing that genuine issues of fact are 
lacking, it is required that the adversary 
adequately demonstrate by receivable facts 

that a real, not formal, controversy exists, 
and he does not do that by mere denial or 
holding back evidence. Patrick v. Hurdle, 
Pou ADE 2h LOG. Heed scl). (1972 1 
But Must Set Forth Specific Facts Show- 

ing Genuine Issue.—If the defendant mov- 
ing for summary judgment successfully 
carries his burden of proof, the plaintiff 
must. by affidavits or otherwise, set forth 
specific facts showing that there is a 
genuine issue for trial. Haithcock v. Chim- 
ney Rock Co.. 10 N.C, App. 696, 179 S.E.2d 
Ron, (L971). 

In order to show that there is a genuine 
issue as to facts contained in defendants’ 
afhdavits filed in support of their motion 
for summary judgment which, if estab- 
lished, would defeat a _ plaintiff's claim, 

plaintiff's response, by affidavits or other- 
wise as provided in this rule, “must set 
forth specific facts showing that there is a 
genuine issue for trial.” Patterson v. Reid, 
pOANCr App: 22) 1798'S. E2077 (1970) 

If the defendant moving for summary 
judgment successfully carries his burden 
of proof, the plaintiff must, by affidavits or 

otherwise, set forth specific facts showing 
that there is a genuine issue for trial. Jar- 
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rell v. Samsonite Corp., 12 N.C. App. 673, 

i458; 2d enh eC TA 
When a motion for summary judgment 

is made and supported as provided in this 

rule, the response of an adverse party, by 
affidavits or otherwise, must set forth speci- 

fic facts showing that there is a genuine 
issue for trial. If he does not so respond, 

summary judgment, if appropriate, shall be 
entered against him. Brevard v. Barkley, 12 
N.C. App. 665, 184 S.E.2d 370 (1971); Mill- 
saps v. Wilkes Contracting Co., 14 N.C. 
ADD ool, alos wily eG) Oba Ulove)s 

The converse of the requirement set 
forth in section (e) is that affidavits or 
other material offered which set forth 
facts which would not be admissible in 
evidence should not be considered when 

passing on the motion for summary judg- 

Went. DOT. inc. Va broweto. tuee eo 
De 4 lO eo, edo ul Oa )2 

When Counteraffidavits Are Unneces- 
sary.— Where the evidentiary matter sup- 

porting the moving party's motion is in- 
sufficient to satisfy his burden of proof, it 
is not incumbent upon the opposing party 
to present any competent counteraffidavits 

or other materials. Lineberger v. Colonial 
Life & Accident Ins. Co,, 12 N.C. App 
1354 Lote outeG 1043011 de). 

Where evidentiary matters supporting a 
motion for summary judgment are insuf- 
ficient to establish the lack of a triable is- 
sue of fact, it is not incumbent upon the 
opposing party to present counteraffidavits 
or other material. Oliver v. Ernul, 14 N.C 

ADD. 310.5188 >, hed) 679, (1972). 
Where the moving papers themselves 

demonstrate that there is inherent in the 
problem a factual controversy, then, while 

it is prudent for the advocate to file one, a 
categorical counteraffidavit is not essential. 
Page y. Sloan, 281 N.C. 697, 190 S.E.2d 

189 (1972). 
Plaintiff may succeed in defending 

against the motion for summary judgment 
if the evidence produced by the movant 
and considered by the court is insufficient 
to satisfy movant’s burden. Page v. Sloan, 
281 N.C. 697, 190 S.E.2d 189 (1972). 

Evidence which may be considered un- 

der this rule includes admissions in the 
pleadings, depositions on file, answers to 
Rule 33 interrogatories, admissions on file 
whether obtained under Rule 36 or in any 

other way, affidavits, and any other ma- 
terial which would be admissible in evi- 
dence or of which judicial notice may 
properly be taken. Kessing v. National 
Mtg. Corp, 278° N.C. 523;1180.S:E.2d 823 

(1971): Blades v. City of Raleigh, 280 N.C. 
531, 187 S.E.2d 35 (1972); Riggins v. 
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County of Mecklenburg, 14 N.C. App. 624, 
188 S.E.2d 749 (1972); Jernigan v. State 
BarmmM itera utom nse Co.) et6 =N CG. vApo- 
46, 190 S.E.2d 866 (1972). 

On a motion for summary judgment the 
court may consider evidence consisting of 
admissions in the pleadings, depositions, 
answers to interrogatories, affidavits, ad- 
missions on file, oral testimony, documen- 
tary materials, facts which are subject to 

judicial notice, such presumptions as would 
be available upon trial, and any other mate- 
rials which would be admissible in evidence 
at trial. Koontz v. City of Winston-Salem, 
QS NGG, B51S Ne isGiin S$. EisdesSo 7 C1972) 
Singleton v. Stewart, 280 N.C. 460, 186 
Sie eda 00 (1972): 
Affidavit statements based on hearsay 

would not be admissible in evidence and 
should not be considered in passing on a 
motion for summary judgment. Patterson 

Vaenerae tein: Cli A pp ase anita! 1S, odie 
(1970). 

Oral Testimony Is Admissible. — Oral 
testimony at a hearing on a motion for 
summary judgment is admissible by virtue 
of Rule 43(e). Walton v. Meir, 14 N.C. 
Appielss, 188115. E.2d)-56. (1972). 
The provisions of Rule 43(e) can be used 

in supplementing a summary judgment 
hearing through the use of oral testimony. 
This procedure should normally be utilized 
only if a small link of evidence is needed, 

and not for a long drawn out hearing to 
determine whether there is to be a trial. 
Walton v. Meir, 14 N.C. App. 183, 188 

5: Bede sGe- C1972.) . 
But Should Be Used Only in 

Supplementary Capacity. — Under Rule 43(e), 
oral testimony offered at a hearing on a motion 
for summary judgment should be used only ina 
supplementary capacity to provide a small link 
of required evidence, and not as the main 

evidentiary body of the hearing. Nationwide 
Mut. Ins. Co. v. Chantos, 21 N.C. App. 129, 203 
S.E.2d 421 (1974). 
Where Facts Not Admissible Because of 

Parole Evidence Rule. — Where the pleadings, 

affidavits, and deposition offered by defendant 
did not set forth facts that would be admissible 
in evidence because of the parole evidence rule, 
then such evidence was properly stricken, and 

since there remained no genuine issue as to any 
material fact, the court correctly rendered 
summary judgment for plaintiff. Borden, Inc. 
v. Brower, 284 N.C. 54, 199 S.E.2d 414 (1973). 

Verified Pleading Treated as Affidavit.— 
To the extent that a verified pleading 
meets the requirements of section (e), it 
may properly be considered as equivalent 

to a supporting or opposing affidavit. 
Schoolfield v. Collins, 281 N.C. 604, 189 
S.E.2d 208 (1972). 

205 



§ 1A-1, Rule 56 GENERAL STATUTES OF NORTH CAROLINA § 1A-1, Rule 56 

A verified complaint may be treated as 
an affidavit if it (1) is made on personal 
knowledge, (2) sets forth such facts as 
would be admissible in evidence, and (3) 
shows affirmatively that the affiant is com- 
petent to testify to the matters stated 
therein. Page v. Sloan, 281 N.C. 697, 190 
S.E.2d 189 (1972). 

While the object of the last two sen- 
tences of section (e) is to pierce general 
allegations in the nonmovant’s pleadings, 
‘this rule does not deny that a properly 
verified pleading which meets all the re- 
quirements for affidavits may effectively 
set forth specific facts showing that there 
is a genuine issue for trial. Schoolfield v. 
Gollinss) (2817 a NG. 6044 BIS on Sck, 20,9208 

(1972). 
There is nothing in the rules which pre- 

cludes the judge from considering a verified 
answer as an affidavit in the cause. School- 
field vy. Collins, “281\°N-C,) 604,189 S:k.2d 
208 (1972). 
Where the plaintiff did not respond to a 

motion for summary judgment by affidavit 
or otherwise as provided by this rule, the 
plaintiff’s verified complaint should have 
been considered by the court in determin- 
ing whether the defendant had carried the 
burden of showing the lack of a genuine 
issue of material fact and whether the de- 

fendant was entitled to a judgment as a 

matter of law. Brevard v. Barkley, 12 N.C. 
Apps 6659 1842551 EH 2d1 370 (1974); 

Plaintiff cannot rely on a verified com- 

plaint which does not meet the require- 
ments of being treatable as an affidavit to 

defeat defendants’ motion, accompanied, 
as it is, by competent affidavits and deposi- 
tions?’ Pave, va Sloany' 281 ONION 697 1190 

S.E.2d 189 (1972). 
Unsworn Letters Are Not Affidavits. — 

Letters which are not under oath cannot be 
considered as affidavits. Lineberger v. 
Colonial Life & Accident Ins. Co., 12 N.C. 
App, 135) 182 7S. Baad 1643 7 (1971): 

An unsworn letter which is nothing more 
than an expression of plaintiff’s attorney’s 
intention to file a claim for damages on 
behalf of his client does not meet the re- 
quirements of this rule as a supporting or 
opposing affidavit and ought not be con- 

sidered by a court in its ruling on the mo- 
tion. Short v. City of Greensboro, 15 
WN. App: 135-71 soeor.eds 560. 01972). 

Opinions of Nonexperts Are Not Affi- 
davits. — Letters which contain various 
opinions of writers who would be compe- 
tent in court only if they were first estab- 
lished as experts cannot be considered aff- 
davits where there is no admission before 
the court that any of the writers are ex- 

perts and none of the letters contain in- 
formation which would support a finding 
that they were. Lineberger v. Colonial Life 
perecciaent sins, eCo, 124 N.Ce App.135, 
182 S.E.2d 643 (1971). 

Since Opinions Are Not _ Personal 
Knowledge.—An affidavit is not made on 
personal knowledge when it states why 

afhant “thinks” an event occurred. Peter- 
son vy. Winn-Dixie of Raleigh, Inc., 14 

NMS APO? OO, eyo. t.c0) 487. (1972). 

And Affidavit Not Based on Personal 
Knowledge Cannot Be Considered. — [n 
ruling on a motion for summary judgment, 
the trial court cannot consider portions of 
an affidavit not based on the affant’s per- 
sonal knowledge or merely stating the 
afhant’s legal conclusion. Singleton v. 
Stewart, 280 N.C. 460, 186 S.E.2d 400 
(1972). 

Statements in plaintiff’s affidavit as to 
why he “thinks” cartons of soft drinks in 
a grocery store display fell could not be 
considered in ruling on defendant’s motion 
for summary judgment, the statements not 

being made on personal knowledge and 
plaintiff not having affirmatively shown 
that he was competent to give an opinion 

as to why the drinks fell. Peterson v. 
Winn-Dixie of Raleigh, Inc., 14 N.C. App. 
29, 187 S.E.2d 487 (1972). 
Parties Entitled to Any Presumption Ap- 

plicable to Facts before Court.—Upon a 
motion for summary judgment both the 
opposing and moving parties are entitled 
to any presumption that is applicable to 
the facts before the court. Lee v. Shor, 10 

NiCr eA cate (oer. 2d 101, (1970) 
Rule 6(d) Does Not Apply. — Rule 6(d) 

provides that when a motion is supported 

by affidavit, the affidavit shall be served 
with the motion; however, in view of the 

express provisions of Rule 56, Rule 6(d) 

does not apply to affidavits presented in 
support of summary judgment. Millsaps v. 
Wilkes Contracting Co.. 14 N.C. App. 321, 
188.9.E.2d, 662. (1972). 

Rule 6(d) Does Apply. — The provision of 

Rule 6(d), which requires that supporting 
affidavits be served with a motion, applies to 
affidavits in support of a motion for summary 
judgment. Nationwide Mut. Ins. Co. v. Chantos, 
21 N.C. App. 129, 203 S.E.2d 421 (1974). 

Millsaps v. Wilkes Contracting Co. 

Distinguished. — See Nationwide Mut. Ins. 
Co. v. Chantos, 21 N.C. App. 129, 203 S.E.2d 421 
(1974). 

Section (e) Presupposes Affidavits Already 
Served. — Although section (e) grants to the 
trial court wide discretion to permit affidavits 
to be supplemented or opposed by depositions, 
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answers to interrogatories, or further 
affidavits, it presupposes that an affidavit or 

affidavits have already been _ served. 

Nationwide Mut. Ins. Co. v. Chantos, 21 N.C. 

App. 129, 203 S.E.2d 421 (1974). 
Supporting Affidavits Must Be Filed 

Sufficiently in Advance of Hearing. — Under 

this section, by implication, affidavits 

supporting a motion for summary judgment 
must be filed and served sufficiently in advance 
of the hearing to permit opposing affidavits to 
be filed prior to the day of the hearing. 
Nationwide Mut. Ins. Co. v. Chantos, 21 N.C. 

App. 129, 203 S.E.2d 421 (1974). 
And Not on Day of Hearing. — This rule 

speaks only of supplementing or opposing. It 
does not intend to authorize filing, on the day of 
the hearing, the only affidavits supporting the 
motion for summary judgment. Nationwide 
Mut. Ins. Co. v. Chantos, 21 N.C. App. 129, 203 

S.E.2d 421 (1974). 

Not All Affidavits Must Be Attached at 
Hearing.—Section (e) does not have the 
effect of requiring that all affidavits offered 
at the hearing on a motion for summary 
judgment be attached to and served with 
the motion. Millsaps v. Wilkes Contracting 

Belial tain, Coe Dis Clans EietOOs 

(1972). 
A motion for summary judgment may or 

may not be accompanied by affidavits. 

Millsaps v. Wilkes Contracting Co. 14 
NiGsAppiss2d, 188)S.E.2d),663).(1972). 

_ Opposing Affidavits May Be Served 
Prior to Hearing.—The adverse party may 

serve opposing affidavits prior to the day 
of the hearing. Millsaps v. Wilkes Con- 

tracting Co.. 14 N.C. App. 321, 188 S.E.2d 
663 (1972). 

There is a sound reason for the man- 
datory form in which the 10-day notice 

requirement is expressed in this rule. 
Ketner v. Rouzer. 11 N.C. App. 483, 182 

Seed el 1994): 
Opposing Party Entitled to Opportunity 

to Develop Facts More Fully.—The party 
opposing the motion is entitled to the op- 
portunity, which compliance with the 10- 

dav notice provision of this rule would pro- 

vide, to develop the facts more fully. 
Ketner v. Rouzer. 11 N.C. App. 483, 182 

SH od 21 1971). 
Judgment Reversed Where Notice Re- 

quirement Not Met.— Because it was 
entered without prior notice of the motion 
as required bv this rule, the summary judg- 
ment appealed from was reversed. Ketner 
v. Rouzer, 11 N.C. App. 483, 182 S.E.2d 
SOE PARE 

Judgment Erroneous for Failure to Al- 
low 10 Days’ Notice. — Where defendants 
failed to move for summary judgment and 
plaintiffs were not given at least 10 days’ 

1974 CUMULATIVE SUPPLEMENT § 1A-1, Rule 56 

notice before the time fixed for the hear- 
ing, the failure to follow the procedure 
prescribed by this rule caused the judg- 
ment to be erroneous. Britt v. Allen, 12 

N.C. App. 399, 183 S.E.2d 303 (1971). 

Ten-Day Requirement Held Not Waived. 
—Where defendants’ motion for summary 
judgment was not served on plaintiff “at 
least 10 days before the time fixed for the 
hearing” as required by this rule, but was 
made without any prior notice during the 
course of the pretrial hearing at which the 
summary judgment dismissing plaintiff’s 
action was rendered, plaintiff's stipulation 
made at that hearing to the effect that his 
testimony and evidence “would be as set 

out in the complaint’ did not constitute 
a waiver of the requirement of this rule 
that the motion for summary judgment 
“Shall be served at least 10 days before 
the time fixed for the hearing.” Ketner v. 
Reuzeroi1* NiG@; App. 483, 18255. 8.20721 
(1971). 

Findings of Fact on Motion.—Although 

a trial judge was not required to make and 

enter into the record detailed findings of 
fact in ruling on a motion for summary 

judgment, it was not error for the court 

to do so, where there was plenary evidence 

in the record to support his findings. 
Singleton v. Stewart, 280 N.C. 460, 186 

S.E.2d 400 (1972). 

Hearing May Be Extended into Court 
Trial If the summary judgment hearing 

is a protracted hearing, in effect a trial to 
determine that a trial must be held, and if 
all the parties desire to and do turn the 

summary judgment into a court trial, they 
cannot be heard to object. In that event 
the court should make findings of fact and 

conclusions of law in accordance with Rule 
52. Walton v. Meir, 14 N.C. App. 183, 188 

S. Bed 46.(1972). 

Partial Summary Judgment. — Section 
(d) of this rule clearly contemplates that 
summary judgment may be entered upon 

less than the whole case and that the court 
may make a summary adjudication that is 
not final. Unless the interlocutory order is 

appealable and in most instances it will 

not be, the court has rendered a “partial 

summary judgment” that is technically not 
a judgment. Patrick v. Hurdle, 16 N.C. 
App. 28, 190 S.E.2d 871 (1972). 

Denial of Motion Not Ordinarily Ap- 
pealable.—Ordinarily, the denial of a mo- 

tion for summary judgment does not affect 
a substantial right so that an appeal may 
be taken, but the moving party is free to 

preserve his exception for consideration on 
appeal from the final judgment. To allow 
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an appeal from a denial of a motion for 

summary judgment would open the flood- 
gate of fragmentary appeals and cause a 
delay in administering justice. Motyka v. 
Nappier, 9 N.C. App. 579, 176 S.E.2d 858 
(1970); Stonestreet v. Compton Motors, Inc., 18 
N.C. App. 527, 197 S.E.2d 579 (1973). 

The denial of a motion by a defendant 
for summary judgment has the same effect 
as the overruling of a demurrer, and thus 
falls within the purview of Rule 4 of the Rules 
of Practice in the Court of Appeals. Motyka v. 
Nappier, 9 N.C. App. 579, 176 S.E.2d 858 (1970). 

A denial of a motion by a defendant for 

summary judgment has the same effect as 
the overruling of a demurrer, in that the 
movant has suffered no great harm as the 

trial continues, and the movant is allowed 
to preserve his exception to the denial of 
the motion for consideration on appeal 

from the final judgment. Motyka v. Nap- 
pier, 9 N.C. App. 579, 176 S.E.2d 858 
(1970); Jernigan v. State Farm Mut. Auto. 

Ins. Co., 16 N.C. App. 46, 190 S.E.2d 866 

(1972). 
The Court of Appeals dismissed as frag- 

mentary an appeal from a denial of a mo- 

tion for summary judgment. Motyka v. 
Nappier, 9 N.@ App: 579, 176 S.E.2d 858 
(1970), 

But Certiorari Is Available Where Sub- 
stantial Right Is Thought to Be Affected. 
—In case a substantial right is thought to 

be affected to the preiudice of the movant, 

then a petition for a writ of certiorari 1s 
available. Motyka v. Nappier, 9 N.C. App. 
579817605; ed: 65811970). 

Res Judicata.—Matters determined by a 
summary judgment, just as by any other 
judgment, are res judicata in a subsequent 

actione 1woas Loving Cosy. Latham) 15° NG; 
App. 441, 190 S.E.2d 248 (1972). 
Summary Judgment Is Reviewable When 

Right to Trial Denied.—A litigant has a 
right to a trial where there is the slightest 
doubt as to the facts, and a denial of that 
right by summary judgment is reviewable. 
Miller v. Snipes, 12 N.C. App. 342, 183 
S.E.2d 270 (1971). 

If the plaintiff’s claim is barred by the 
running of the statute of limitations, defen- 
dant is entitled to judgment as a matter of 
law and summary judgment is appropriate. 

Brantley v. Dunstan, 10 N.C. App. 706, 179 
S.E.2d 878 (1971). 

If the moving party by affidavit or other- 
wise presents materials which would require 
a directed verdict in his favor, if presented 
at trial, then he is entitled to summary 

judgment unless the opposing party either 

shows that affidavits are then unavailable 
to him, or he comes forward with some ma- 

terials, by affidavit or otherwise, that show 
there is a triable issue of material fact. He 
need not, of course, show that the issue 
would be decided in his favor. But he may 
not hold back his evidence until trial; he 
must present sufficient materials to show 

that there is a triable issue. Pridgen v. 

Hughes, 9 N.C. App. 635, 177 S.E.2d 425 
(1970). 
The test is whether the moving party, by 

affidavit or otherwise, presents materials 
which would require a directed verdict in 
his favor if presented at trial. Haithcock 
v. Chimney Rock Co., 10 N.C. App. 696, 
1797S. 1.2d. 865 CL971). 
Where the parties were in agreement as 

to all the factual particulars concerning the 
making and the terms of a loan, there was 
no “genuine issue as to any material fact,” 
and the effect of the undisputed facts was 
a question of law for the court to deter- 
mine. Kessing v. National Mtg. Corp., 278 
NOCH 523) 180s. Be2de820 C1971). 
Where the materials presented in sup- 

port of defendant’s motion for summary 
judgment showed that plaintiff had suffered 
no compensable injury or damage, the 
entry of summary judgment was proper 

since there appeared to be no genuine issue 
asmtow any iiiateriat tacts. Alltop tye #).C: 
Penney «Co 107N- GHA pp 6925 1790s. hed 
Seorc1o7 Ly): 

Where the pleadings or proof of either 
party disclose that no cause of action or 

defense exists, a summary judgment may 

be granted. Kessing v. National Mtg. 
Gorpi 278" Ni Ge5sdr1 800d. keadiges (1971): 

Summary judgment is proper where it 
appears that even if the facts as claimed 
by a plaintiff are proved, there can be no 

recovery, thus providing a device for 
identifying the factually groundless claim 
or defense. Pridgen v. Hughes, 9 N.C. App. 
Gait of Leed425. (1970): 

Defendant having admitted the contract 
and his failure to perform, plaintiff was 
entitled to summary judgment unless the 
facts alleged in the further answer con- 

stitute a valid defense. Williford v. Willi- 
ford, 10wN. CleAnpS thie - Weedati4 
(1971). 

Where defendant denied the existence of 
the debt alleged, unless his admissions clearly 

showed that his denial of the debt was utterly 
baseless in fact, defendant’s denial raised a 
genuine issue as to a material fact. Commercial 

Credit Corp. v. McCorkle, 19 N.C. App. 397, 198 
S.E.2d 736 (1973). 

Genuine Issue Shown. — Evidence tending 

to show that insurer-defendants offered to pay 
for a loss and continually negotiated with the 
plaintiff as to the amount, and that the 

208 



§ 1A-1, Rule 56 

defendants repeatedly assured plaintiff that 

her claim would be paid, is sufficient to show 

that there is a genuine triable issue as to 

whether defendants waived the requirements of 

the insurance policy relating to filing formal 

proof of loss and institution of the action within 

12 months. Pennell v. Security Ins. Co., 18 N.C. 

App. 465, 197 S.E.2d 240 (1973). 

Genuine Issue Not Shown.—Where the 

plaintiff had taken advantage of the dis- 

covery procedures available and had still 

been unable to obtain evidence as to when 

and how the injury occurred and who or 

what caused it and the record did not reveal 

that any injury in the nature of an inflicted 

harm occurred, and the condition of the 

plaintiff could just as well have been from 

a pathological cause, then there was an 

absence of a showing that there was a 

genuine issue as to any material fact 

and summary judgment was appropriate. 

Hoover v. Gaston Mem. Hosp., 11 N.C. 

App. 119, 180 Sebvods 47910 t). 

Summary Judgment Was Proper. — 

Summary judgment was properly entered 

for petitioners where they offered inter- 
rogatories and the answers in support of 

their motion, and the appealing respondent 

offered no affidavits in response except an 

affidavit of counsel which asserts his be- 

lief that pertinent evidence will be offered 

at trial, and respondent's answers to the 

interrogatories reveal that no genuine is- 

sue as to a material fact exists. Schoolfield 

v. Collins, 12 N.C. App. 106, 182 S.E.2d 

648 (1971). 

Where plaintiffs did not file opposing 

affidavits or reasons why affidavits justify- 

ing their opposition to the summary judg- 

ment motion could not be presented, but 

rested instead on the mere allegations of 

their pleadings, summary judgment was 

properly entered for defendant based on 

the pleadings and on the deposition of 

plaintiffs. Doggett v. Welborn, 18 NEG) 

App. 105, 196 S.E.2d 36 (1973). 

The summary judgment in favor of a land 
seller was correct where there was no contract 
in writing pertaining to the conveyance of the 
realty as required by § 22-2. Henry v. Shore, 18 
N.C. App. 4638, 197 S.E.2d 270 (1973). 
Summary judgment dismissing plaintiff's 

action against defendant insurance company 
under an uninsured motorists endorsement to a 
policy was proper not because his contract 
action against defendant was barred, but 
because the admitted facts establish that at the 
time this action was instituted his claim for 
wrongful death was no longer within the 
coverage provided by the policy. Brown v. 
Lumbermens Mut. Cas. Co., 19 N.C. App. 391, 

199 S.E.2d 42 (1978). 
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Summary Judgment Improper. — Defen- 
dants are not entitled to a judgment as a 

matter of law where the record does not 
clearly establish the inapplicability of the 
doctrine of res ipsa loquitur since the evi- 

dentiary materials tend to show that the 
water heater in question was under the 

exclusive control and management of the 
defendants: and explosion of a water heater 
does not ordinarily happen if those who 
have the management of it use proper 
care. Under those circumstances the ex- 
plosion itself would be some evidence of 
negligence on the part of those in control 

and would tend to establish a prima facie 

case requiring its submission to the jury. 

Evidence tending to explain the cause of 

the explosion merely accentuates the jury’s 

role in this controversy and the unwisdoimn 

of summary judgment. Page v. Sloan, 28! 

N.C. 697, 190 S.E.2d 189 (1972). 
Where in an action to recover on a 

promissory note defendant’s affidavit in 

support of her motion for summary judg- 

ment merely reiterated the allegations in 
her answer and where plaintiff’s note veri- 
fied the complaint, the evidence, when 

viewed in the light most favorable to the 
plaintiff, showed a triable issue did exist 
and defendant was not entitled to judgment 
as a matter of law. Liberty Loan Corp. v. 
Miller, 15 N.C. App. 745, 190 S.E.2d 672 
(1972). 

Where the trial judge’s resolution against 
the plaintiffs of the the issue of fact as to 
whether or not they were in default in 
their payments under a deed of trust at the 

time of the foreclosure made it impossible 

for the plaintiffs to prevail and clearly 
affected the result of their action, there 
were genuine issues of material fact which 

could only be resolved by a trial of the 

action, and the summary judgment in 

favor of the defendants was reversed. 
Lowman v. Huffman, 15 N.C. App. 700, 

190°S.#.2d 700 (1972). 

Applied in Roten v. State, 8 N.C. App. 
643,174 S.E.2d 384 (1970); Lane v. Faust, 

GUN Co App. 427, 176 5.E. 2d aa. (lomo); 

Vogel v. Reed Supply Co., 277 N.C. 119, 177 

S.E.2d 273 (1970); Hajoca Corp. v. Clayton, 

rrr eN' C.""560, 178 S:E.2d "481 (1971): 

Williams v. Lewis, 11 N.C. App. 306, 181 

Sr od 9347 (1971)* Jernigan vw. bee, 279 

N.C. 341, 182 S.E.2d 351 (1971); Steelman 
v. City of New Bern, 279 N.C. 589, 184 

S.E.2d 239 (1971); Allen v. Redevelop- 
ment Comm'n, 279 N.C. 599, 184 S.E.2d 233 

(1971); Beasley v. Hartford Accident & 

Indem. Co., 280 N.C. 177, 184 $.E.2d 841 
(1971); Mattox v. State, 280 N.C. 471, 186 
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S.E.2d 378 (1972); Skinner v. Whitley, 281 
N.C. 476, 189 S.E.2d 230 (1972); Ferguson 
vie Morgano282N: Cisse idk Sik sdeet7 

(1972); Long v. Coble, 11 N.C. App. 624, 
182 S.E.2d 234 (1971); Appalachian South, 
Inc.tva2 Constructionn Mtgal Corp, al aN. 
App. 651, 182 S.E.2d 15 (1971); Adams v 
states Capital wh jtening: 3Copaide Nae App, 
678, 018209: B.2d 7250001971): bane) vil Faust, 

11 AN. GetA D0. 74174862 MSR odes RAG) 

Peaseley v. Virginia Iron, Coal & Coke 
Co., 12 N.C. App. 226, 182 S.E.2d 810 
(1971 )9> Ballardés wir anter1s it NGA pe. 
6138, 184 S.E.2d 423) (1971); Bradley” v. 
Lewis Motors, Inc., 12 N.C. App. 685, 184 
S, Bazdyso 7a (1907 hysubiice sya Bunn pho uN.C, 
App. 652, 187 S.E.2d 423 (1972); Cornatzer 
VaAoNicks) S14 Ne Gar App do 2ners7 ashe 
385 (1972); Rivenbark v. Atlantic States 
Constt#Co., ‘laaN- Ce app. 609, 9186) 'S. b..2d 

747 (1972); Emplovers Commercial Union 
Co. of America v. Westinghouse Elec. 
Corpesaiein (Cy a ANnoie406 9490) Subedy 364 
(1972 )¢ Wniversity 1of NeGuev, wl own oft 
Camboraueis, Nico Apps, o0l 190% S.ed 
231 (1972); Hansen v. Jonas W. Kessing 
Con8 1ScN Ce Apps 554) 919005. 2d: 407 
(1972); Taylor) v;;Wake.Forest Univ., 16 
N.C. App. 117, 191 S.E.2d 379 (1972); 
Ingram v. Garner, 16 N.C. App. 147, 191 
S.E.2d 390 (1972); Reap v. City of Albe- 
marlesuGr NvG.Anp migia 191eG. Lodhar3 
(1972); Carolina Elec. Serv. of Henderson, 
Inc. v. Granger, 16)\N: GC... Apps 427,192 
S EB .2d5 19461975 )2 GraveaserGray, 2164.N.G. 
App. 730, 193 S.E.2d 492 (1972); Huffman 
vii Peerless Ins).Go. L7AN.G App. 292.193 

5, Bi2d. 773, (1973); Planters Natl Bank 
&. Trust..Co. ve Rush, 1%:N.Cy App. 564; 
19505. F.2d) 96..(1973 et barrissvitbatkermle 
NiG Appa 606.0195. 5 rodent ie (lors): 
Henry v. Henry, 18 N.C. App. 60, 196 
S.E.2d 33 (1973); Randolph v. Schuyler, 18 N.C. 
App. 393, 197 S.E.2d 3 (1973); Newman Bros. v. 
Wind King Mfg. Co., 18 N.C. App. 6138, 197 
S.E.2d 809 (1973); Forsyth County v. York, 19 
N.C. App. 361, 198 S.E.2d 770 (1973); Rossman 

Rule 57. Declaratory judgments. 
Basic Statutory Provisions Retained.— 

The basic statutory provisions for obtain- 
ing declaratory judgments have been re- 

tained. This rule simply provides that the 
procedure for this remedy shall be in ac- 
cordance with the new Rules of Civil Pro- 
cedure. Reeves Bros. v. Town of Ruther- 
fordton, 15 N.C. App. 385, 190 S.E.2d 345 
(1972). 

Rule 58. Entry of judgment. 
Objectives of Rule. — This rule is designed 

to achieve the objectives of (1) making the 
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v. New York Life Ins, Co., 19 N.C. App. 651, 199 
S.E.2d 681 (1973); Brown v. Lumbermens Mut. 
Cas. Co., 285 N.C. 3138, 204 S.E.2d 829 (1974); In 
re Foreclosure of Deed of Trust, 20 N.C. App. 
610, 202 S.E.2d 318 (1974); Presnell v. Trollinger 
Inv. Co., 20 N.C. App. 722, 202 S.E.2d 493 
(1974); Norfolk & W. Ry. v. Werner Indus., Inc., 
21 N.C. App. 116, 203 S.E.2d 321 (1974); Bland 
v. Bland, 21 N.C. App. 192, 203 S.E.2d 639 
(1974); Nelson v. Comer, 21 N.C. App. 636, 205 
S.E.2d 537 (1974); Hardison v. Williams, 21 N.C. 
App. 670, 205 S.E.2d 551 (1974); Jenkins v. 
Coombs, 21 N.C. App. 683, 205 S.E.2d 728 
(1974); Town of Wadesboro v. dolshouser, 22 

N.C. App. 65, 205 S.E.2d 550 (1974); Duke 
Power Co. v. City of High Point, 22 N.C. App. 
91, 205 S.E.2d 774 (1974); Sides v. Cabarrus 

Mem. Hosp., 22 N.C. App. 117, 205 S.E.2d 784 
(1974); Harrell v. City of Winston-Salem, 22 
N.C. App. 386, 206 S.E.2d 802 (1974). 
Quoted in Moore v. Bryson, 11 N.C. App. 

149, 180 S.E.2d 437 (1971). 

Cited in Robbins v. Bowman, 9 N.C. App. 
116, 176 S.E.2d 346 (1970); Jernigan v. Lee, 
9 N.C. App. 582, 176 S.E.2d 899 (1970); 
Beasley v. Hartford Accident & Indem. 
iO elie WN, Cota. o04.. LSU soo need ael 
(1971); Crowder v. Jenkins, 11 N.C. App. 
Selon rc) 4825 LOC! Yancey xv. 

Watkins, 12 N.C. App. 140, 182 S.E.2ed 
605 (1971); Gower v. Aetna Ins. Co., 13 
RECVan ADD OOO hl noes cl ave ca Loge rs 
Baxter y. Jones, 14 N.C. App. 296; 188 
S.E.2d 622 (1972); Goard v. Branscom,, 15 
DN GaeA DD asd, Lod 82d. G07 (1972) tea tits 
more v. Powell, 15 N.C. App. 522, 190 

Seed) 285'401072)5 Roth: Von arsous asic 
NC ADDS F407 926 ot ed 059 a aor2)s 
Sites Visipinitieel Gt NuGy ri Dp. 416e a4 
S.E.2d 568 (1973); United Artists Record, Inc. v. 

Eastern Tape UCorp., 19 N.C. App. 207, 198 
S.E.2d 452 (1973); George W. Shipp Travel 
Agency, Inc. v. Dunn, 20 N.C. App. 706, 202 
S.E.2d 812 (1974); Foust v. Hughes, 21 N.C. 
App. 268, 204 S.E.2d 230 (1974); Board of 
Transp. v. Harrison, 22 N.C. App. 193, 205 
S.E.2d 751 (1974). 

Applied in Citizens Nat'l Bank v. Grand- 
father Home for Children, Inc., 280 N.C. 
354, 185 S.E.2d 836 (1972); Blades v. City 
of Raleigh, 280: N.C. 531, 187 °S.E.2d° 35 

(1972). 

Quoted in North Carolina Monroe 
Constr. Co. v. Guilford County Bd. of 

Educ., 278 N.C. 633, 180 S.E.2d 818 (1971). 

moment of the entry of judgment easily 
identifiable, and (2) furnishing fair notice to all 
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parties of the entry of the judgment. Barringer 

& Gaither, Inc. v. Whittenton, 22 N.C. App. 

316, 206 S.E.2d 301 (1974). 

Application of Third Paragraph. — The 

third paragraph of this rule applies to instances 

where the trial judge directs the clerk to 

prepare and file judgment. It is inapplicable 

when the trial judge prepares and signs the 

judgment. Barringer & Gaither? Ince” ¥. 

Whittenton, 22 N.C. App. 316, 206 S.E.2d 301 

(1974). 
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Effective notice of the filing of the 

judgment was afforded to defendants by the 
mailing to counsel of a true copy of the 

judgment. Barringer & Gaither, Inc. v. 

Whittenton, 22 N.C. App. 316, 206 S.E.2d 301 

(1974). 

Cited in Helms v. Rea, 282 N.C. 610, 194 

Sd vad 1973). 

Rule 59. New trials; amendment of judgments. 

Rule 59 of the Federal Rules of Civil 

Procedure is comparable to this rule. Glen 

Forest Corp. v. Bensch, 9 N.C. App. 587, 

176 S.E.2d 851 (1970). 

A motion to set aside the verdict and for 

a new trial is addressed to the sound dis- 

cretion of the trial judge, whose ruling, in 

the absence of abuse of discretion, is not 

reviewable on appeal. Glen Forest Corp. v. 

Bensch, 9 N.C. App. 581,176 St eaesol 

(1970): Mangum v. Surles, 12 N.C. App. 

saz, 183) S.b.2d 839 (1971), City of 

Winston-Salem v. Rice, 16 N.C. App. 294, 

192 S.E.2d 9 (1972). 

A timely motion for new trial is ad- 

dressed to the sound judicial discretion of 

the trial court. Glen Forest Corp. v. Bensch, 

9 N.C. App. 587, 176 S.E.2d 851 (1970). 

Where no question of law or legal inference is 

involved, a motion to set aside the verdict is 

addressed to the sound discretion of the trial 

court and its ruling is not subject to review in 

the absence of an abuse of discretion. In re Will 

of Herring, 19 N.C. App. 357, 198 S.E.2d 737 

(1973). 

Trial Court Properly Exercised Discre- 

tion.—City of Winston-Salem v. Rice, 16 

N.C. App. 294, 192 S.E.2d 9 (1972). 

The trial judge has discretionary power 

to set aside an award of damages if he be- 

lieves that the damages were excessive and 

given under the influence of passion or 

prejudice, or if the evidence is insufficient 

to justify the verdict. A ruling that is within 

the discretion of a trial judge may not be 

set aside except upon a showing of abuse of 

discretion. Samons v. Meymandi, 9 N.C. 

App. 490, 177 S.E.2d 209 (1970). 

Court Need Not Specify Grounds for 

Order Allowing Litigant’s Motion. — The 

trial court is not required to specify the 

grounds for its order allowing a litigant’s 

motion to set aside a verdict and grant a 

new trial, where the order is not entered 

on the trial court’s own initiative. Glen 

Forest Corp. v. Bensch, 9 N.C. App. 587, 

176 S.E.2d 851 (1970). 

Where Trial Court Did Not Specify Errors 

on Which Order For New Trial Based. — 

Although the appellate court would usually 

reverse the order for a new trial for errors of 

law committed at trial and remand the case for 

entry of judgment on the verdict rendered 
where the trial court did not specify the errors 
upon which his action was based, where the 
ends of justice require, the appellate court will 

order the verdict rendered to be set aside and a 

new trial had, to the end that the whole case 

may be properly developed on a new trial in 

accordance with the usual course and practice. 

In re Will of Herring, 19 N.C. App. 357, 197 

S.E.2d 737 (19738). 
When Decision as to New Trial May Be 

Appealed. — When a judge presiding at a trial 

grants or refuses to grant a new trial because of 

some question of law or legal inference which 

the judge decides, the decision may be appealed 

and the appellate court will review it. In re Will 

of Herring, 19 N.C. App. 357, 198 S.E.2d 737 

(1978). 
Appeal Divests Trial Court of Jurisdic- 

tion. — The general rule that an appeal 

takes the case out of the jurisdiction of the 

trial court is not changed by Rule 60 and 

this rule. Wiggins v. Bunch, 280 N.C. 106, 

184 S.E.2d 879 (1971). 
When an appeal is taken the trial court 

is divested of jurisdiction except to aid in 

certifying a correct record. Wiggins v. 

Bunch, 280 N.C, 106, 184 S.E.2d 879 

(1971). 

Purpose of Amendments After Judg- 

ment.—The rules achieve their purpose of 

insuring a speedy trial on the merits of a 

case by providing for and encouraging 

liberal amendments to conform pleadings 

and evidence under Rule 15(a), by pretrial 

order under Rule 16, during and after 

reception of evidence under Rule 15(b), 

and after entry of judgment under Rules 

15(b), 59 and 60, Such amendments are 

made upon motion and with leave of court, 

by express consent, and by implied con- 

sent. Roberts v. William N. & Kate B. 

Reynolds Mem. Park, 281 N.Cz 48, :k8T 

S.E.2d 721 (1972). 
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Trial Judge Must Rule on Alternative 

Motion for New Trial. Where defendant 
makes a motion for judgment notwith- 
standing the verdict and joins with this 
motion an alternative motion for a new 
trial, in granting the motion for judgment 
notwithstanding the verdict, the trial judge 
should also rule on the motion for a new 
trial Hoots; ve Galaway, 2ceui cr 417 el 03 

S.E.2d, 709. (1973). 

And a party must appeal conditionally 
from an adverse ruling thereon. Hoots v. 
Calawayiees tie Omran oe eis Od 1709 

(1973). 

Partial New Trial Granted. — Where the 

error in the charge of the court related only to 
the measure of damages recoverable by the 
plaintiff and had no bearing upon the jury’s 
determination of the negligence of the 
defendant as the proximate cause of the 
plaintiff's injury, only a partial new trial will 

be granted. Brown v. Neal, 283 N.C. 604, 197 
S.E.2d 505 (1973). 

Applied in Horton v. Iowa Mut. Ins. Co., 
9 N.C. App. 140, 175 S.E.2d 725 (1970); State v. 
Brittwoso NG, Zoo, 204 's.t.cd Sli (1974): 
Blackley v. Blackley, 285 N.C. 358, 204 S.E.2d 

678 (1974); Robertson v. Stanley, 21 N.C. 

App. 55, 203 S.E.2d 83 (1974). 

Quoted in State v. Shelton, 21 N.C. App. 662, 
205 S.E.2d 316 (1974). 

Stated in H & B Co. v. Hammond, 17 

NeGeeA pp, 034,195 0.1.20 58 (1973). 

Cited in Musgrave v. Mutual Sav. & 
Roanvesss6 8. .N; Ge App.385,.174 .S:Bied 
820 (1970); Mull v. Mull, 13 N.C. App. 
(sted oS) Heede 14) (1971); Investment 
Properties of Asheville, Inc. v. Allen, 281 

Nets 1 7491.88) 5. E 20-441 (1972); Cheshire 
Vaeepensenerircratt.Corp,,.1¢ N.C, App..74, 
193 S.E.2d 362 (1972); Robertson v. Stanley, 285 
N.C. 561, 206 S.E.2d 190 (1974). 

Rule 60. Relief from judgment or order. 
I. IN GENERAL. 

Federal Rule Nearly Identical. — The 
nearly identical provisions of section (b) 
of this rule and tederal Rule 60(b) point 
to the federal decisions for interpretation 
and enlightenment, Wiggins v. Bunch, 280 

Der WG nied bed Bi 1074): 
This rule replaces former § 1-220. Kirby 

v. Asheville Contracting Co., 11 N.C. App. 
128; 180 .S,E.2d 407 (1971). 
And the cases interpreting former § 1-220 

are still applicable. Kirby v. Asheville Con- 
acting AsOs eNO AN OR os ISO fo bod 
107 C107): 

The provisions of former § 1-220 are 
now incorporated in this rule. Williams 
Eugmber Cosy daylota 8s. Cr eADp. 250. 
274 S.E.2d 109 (1970). 

The procedure under section (b) is 

analogous to the former practice under 
former § 1-220 and under motions to set 
aside an irregular judgment. Brady v. 

LOWea Oba Mapelueriile? TouN. Caen iTS 
S.E.2d 446 (1971). 

Section (a) simply codifies the body of 
law in existence in this State at the time 
the new Rules of Civil Procedure were 
adopted. H & B Co. v. Hammond, 17 N.C. 
App. 534, 195 S.E.2d 58 (1973). 
Party or Legal Representative May Seek 

Relief. — Under this rule, a party or his legal 
representative may seek relief from a final 
judgment. Browne v. Catawba County Dep’t of 

Social Servs., 22 N.C. App. 476, 206 S.E.2d 792 
(1974). 

Authority of Courts to Correct Error in 
Decision or Amend Judgment. — While 

courts have always had the inherent au- 
thority to correct clerical errors or errors 

of expression in a judgment, they have 
never been deemed to have the authority, 
outside of a term, to correct an error in 

decision, or to amend a judgment so as to 
adversely affect the rights of third parties. 
Bo Feeba: Cor tgetlaimmond: ole N.GayApp. 

534, 195 S.E.2d 58 (1973). 

Purpose of Amendment after Judgment. 
—-The rules achieve their purpose of insur- 

ing a speedy trial on the merits of a case 
by providing for and encouraging liberal 

amendments to conform pleadings and evi- 
dence under Rule 15(a), by pretrial order 
under Rule 16, during and after reception 

of evidence under Rule 15(b), and after 

entry of judgment under Rules 15(b), 59 
and 60. Such amendments are made upon 

motion and with leave of court, by express 

consent, and by implied consent. Roberts 

v. William N. & Kate B. Reynolds Mem. 

Park eG lh. Cats 189 2d 121.6 1992 

Excusable Neglect, etc.— 

Unless the judge finds that there was ex- 
cusable neglect, and this finding is correct 

as a matter of law, he is not authorized to 

set aside the judgment. Doxol Gas of 
Angier, Inc. v. Barefoot, 10 N.C. App. 703, 
‘79 S.E.2d 890 (1971). 

Where the facts found in an order setting 
aside a default judgment did not, as a 

matter of law, constitute excusable neglect, 

and the defendant failed to show and there 
was no finding that he had any meritorious 
defense, the order was erroneous. Doxol 
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Gas of Angier, Inc. v. Barefoot, 10 N.C. 
App. 703, 179 S:E.2a 890 (1971). 

Excusable Neglect Has Long Been 
Recognized.—Although the ground of ex- 
cusable neglect is set forth in this rule, it 
has long been recognized in this jurisdic- 
tion and the Supreme Court has spoken on 
the subject many times. Rawleigh, Moses 
Sa Com av. esapital City Murnitures ince. 9 
NiGeA DD ..Ot0M1 is) Sayed Bae. C1970)4 

Relief Will Not Be Granted Where Ne- 
glect Is Inexcusable.—The exceptional re- 
lief of this rule (replacing former § 1-220) 
to set aside a judgment for mistake, inad- 

vertence, surprise, or excusable neglect will 

not be granted where there is inexcusable 

neglect on the part of the litigant. A law- 
suit is a serious matter. He who is a party 
to a case in court “must give it that atten- 
tion which a prudent man gives to his 
important business.’”’ Holcombe v. Bowman, 
Be Nu is Apps Oral 74 ok edss62n(1 970), 

Meritorious Defense, etc.— 

Even when the facts found justify a con- 
clusion that the neglect was excusable, the 

court cannot set aside the judgment unless 

there is a meritorious defense, for it would 

be idle to vacate a judgment where there is 
no real or substantial defense on the merits. 

Doxol Gas of Angier, Inc. v. Barefoot, 10 

NiCr p. (703,079. 5. E2d58907 (1971): 
Even if there is evidence from which a 

finding of excusable neglect can be made, 
case law requires a finding of a meritorious 
defense before the judgment may be set 

aside. Kirby v. Asheville Contracting Co.., 
Pie. CarA pp i28). 180 5. .2de407).(1971 ). 

While this rule gives the court ample power 
to vacate a judgment whenever that action is 
appropriate to accomplish justice, a judge 
cannot do so without a showing based on 
competent evidence that justice requires it. 
Highfill v. Williamson, 19 N.C. App. 523, 199 
S.E.2d 469 (1973). 

Whether the neglect is excusable, etc.— 
In accord with 2nd paragraph in original. 

See Kirby v. Asheville Contracting Co., 11 
NeCe App. 128518055: Sded07 (1071). 

The excusability of the neglect on which 
relief is granted is that of the litigant, not 

that of the attorney. Kirby vy. Asheville 
Contracting Co.. 11 N.C. App. 128. 180 
SD E.2d5407041971): 

Determination by Court.— 
Whether excusable neglect has been 

shown is a question of law, not a question 

of fact. Engines & Equip., Inc. v. Lips- 

comb, 15 N.C. App. 120, 189 S.E.2d 498 
(1972). 
Upon the facts found the court deter- 

mines, as a matter of law, whether or not 

they constitute excusable neglect. Engines 

1974 CUMULATIVE SUPPLEMENT § 1A-J, Rule 60 

& Equip., Inc. v. Lipscomb, 15 N.C. App. 
120, 189 S.E.2d 498 (1972). 

Determination of whether excusable neglect, 

inadvertence, or surprise has been shown is 2 
question of law, not a question of fact. Mason v 

Mason, 22N.C. App. 464, 206 S.E.2d 764 (1974). 
Relief from Execution Sale—A motion 

in the cause is not an improper procedure 
for seeking relief from an execution sale 
under the judgment. Witten Supply Co. v. 
Redmond, 1d oN. CarApp: (t7s0n1s0 “S. Ee 
487. C1971). 

Attention Required, etc.— 

In accord with original. 

of Angier, Ine, v. ‘Barefoot; 10 NiC, App: 
703, 179 S.E.2d 890 (1971); Kirby v. Ashe- 
ville Contracting Co., 11 N.C) App. 128, 180 
S.E.2d 407 (1971); Engines & Equip., Inc. 
VsIPSCOMLO alo, gen ADD. L201 sue oeeeG 

498 (1972 

Judgment should not be set aside be- 
cause present counsel was not made aware 

of the prior action until after summary 
judgment was rendered. It is inconceivable 
that -plaintilt "was unaware. aiv the sprtor 
action since it was instituted in his behalf 
and by counsel retained by him. Plaintiff's 

failure to apprise his counsel of the prior 
action is not the attention to his litigation 
required by our prior decisions. Lattimore 

wy iPowell) 15 N.C, App.. 522; 190°S.E.2d288 

(1972). 
Findings Not Sufficient to Support Order 

Setting Aside Final Judgment. — See Mason 
v. Mason, 22 N.C. App. 494, 206 S.E.2d 764 

(1974). 
Absence from Record of Evidence to 

Support Findings of Fact. — See Mason v. 

Mason, 22 N.C. App. 494, 206 S.E.2d 764 (1974). 

Applied in Cheshire v. Bensen Aircraft 

See Doxol Gas 

Carp. a ite. CutAppaets, 0 evies bee dedee 
(1972) <1 Lowe's. Charlotte Hdwe. ine. v. 

Howard, 18 N.C. App. 80, 196 S.E.2d 53 
(1973); Carolina Paper Co. v. Bouchelle, 19 N.C. 

App. 697, 200 S.E.2d 203 (1973); Carolina Paper 
Co. v. Bouchelle, 285 N.C. Hn 203 Shite 1 

(1974); Broughton v. Broughton, 22 NT 

App. 233, 206 S.E.2d 302 (1974). 

Stated in figll ve ull, TN Ca poe. 
180 S.E.2d 424 (1971). 

Cited in Whaley v. Rhodes, 10 N.C. App. 
109, 177 S.E.2d 735 (1970); East v. Smith, 
11 N.C. App. 604, 182 S.E.2d 266 (1971); 
State v.. Blalock, 13..N,GesAppay tiie: 
S.H.2d 404 (1972); Crotts v. Camel Pawn 
Shope ine, 26 N.C. App. se.) Sano. fee 
55 (1972). 

II. THE RELIEF. 

Modification by One Judge, etc.— 

A superior court judge did have author- 

ity, upon motion under this rule, to set aside 
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an order entered in another superior court 
where that order was entered without 

power and authority and was a nullity. 
Charleston Capital Corp. v. Love Valley 
Enterprises, \intu lO Wow Apo. polo 

S.E.2d 190 (1971). 

If a judge of a superior court enters an 

order without legal power to act in respect 
to the matter, such order is a nullity, and 

another superior court judge may disre- 

gard it without offending the rule which 
precludes one superior court judge from 

reviewing the decision of another. Charles- 
ton Capital Corp. v. Love Valley Enter- 
prises;, Price 1102 Nee eA Dp ro Lo, lines ed 

190 (1971). 

ITINAPREICATION, ORe THE 
PRINCIPLES. 

A. Neglect of Party. 

For the personal inattention, etc.— 
While inattention and neglect of a person 

are attributed to the similarity in the title 

of a case to,a former action, and to his 
preoccupation in the duties of his profes- 
sion, this should not be held in law to cen- 

stitute such excusable neglect as would 

relieve an intelligent and active business- 
man from the consequences of his inatten- 

tion, as against diligent suitors. Rawleigh, 
wesesc. -Co. wae Capital (Git harniture. 
PiceGos Cah mp G40 wlan totded 232°C1 970): 

Party under Physical and Mental Strain. 
—sAn affidavit stating that as a result of 
certain duties an afhant was under tre- 
mendous physical and mental strain at the 

time he was served with a summons and 

complaint and for several weeks thereafter, 
is insufficient to support an order setting 
aside a default judgment on the ground of 
excusable neglect. Rawleigh, Moses & Co. 
yatanitaleG ty i urine nce OPN ADD: 

640, 177 S.E.2d 332 (1970). 

Prior Action Is Not Newly Discovered 
Evidence.—The existence of the prior ac- 
tion is not newly discovered evidence 
which by due diligence could not have been 

discovered. To say plaintiff was unaware 

of an action instituted by him would be 
ludicrous. Lattimore v. Powell, 15 N.C. 
App. 522, 190 S.E.2d 288 (1972). 

B. Neglect of Counsel. 

Where Negligence, etc.— 

The neglect of the attorney will not be 
imputed to the litigant unless he is guilty 
of inexcusable neglect. Kirby v. Asheville 
Contracting Co., 11 N.C. App. 128, 180 
S.E.2d 407 (1971). 

IV. PLEADING AND PRACTICE. 

Motions under section (b) must be made 
within a reasonable time. Brady v. Town of 
Ghapel Hill i277> N.C, 720, 178 -S:E.2d- 446 
(1971). 
Where Movant Is Uncertain Whether to 

Proceed under Clause (1) or (6) of Section 
(b).—When the motion is based on reason 
(1) of section (b) the rule requires it to be 

made not later than one year after the 
judgment is taken or entered. If movant is 
uncertain whether to proceed under clause 

(1) or (6) of section (b) he need not 

specify if his motion is timely and the rea- 

son justifies relief. Brady v. Town of 

Ghapene hill e2im oN. G.-7120, 178° S.E.2d 446 
(1951): 

Power of Court under Clause (6) of Sec- 

tion (b).—The broad language of clause 

(6) gives the court ample power to vacate 

judgments whenever such action is ap- 
propriate to accomplish justice. Brady v. 
rowmeote ChapelscH illge2ae) NoGris20e S178 

pobacd t465( 3971), 
A motion for involuntary dismissal pur- 

suant to this rule and Rule 41, prior to a 
trial of the cause, is improperly entertained, 
unless made on the specific grounds that 
the plaintiff has failed to prosecute or com- 
ply with the Rules of Civil Procedure or 
any order of the court. Smith v. Smith, 17 

N GayA pp e416 194S)E.2di5681/(1973)s 
Any reference to or discussion of this 

rule by defendant in his motion under Rule 
55(d) to set aside and vacate entry of de- 

fault is unnecessary and surplusage. Hub- 

bards hveelumlievs le IN Ci po r640 9195 
S.H2d 330261973), 

Written Motion to Set Aside Default 
Judgment Not Heard Ex Parte.—Defen- 
dant’s written motion to set aside a default 
judgment is not one which might be heard 

ex ‘parte. -Doxol.Gasof Angier, Inc: \v. 
Barefoot, 10 N.C. App. 703, 179 S.E.2d 890 
(1971). 
Findings of Trial Court Conclusive.— 
The facts found by the judge are conclu- 

sive if there is any evidence on which to 
base such finding of fact. Doxol Gas of 
Angier, Inc. v. Barefoot, 10 N.C. App. 703, 
179 S.E.2d 890 (1971). 

Findings of fact made by the trial court 

upon a motion to set aside a judgment by 

default are binding on appeal if supported 
by any competent evidence. Kirby v. Ashe- 
ville Contracting Co., 11 N.C. App. 128, 
180 S.E.2d 407 (1972). 

But Whether Facts Constitute Excusable 
Neglect Is Reviewable.—Whether the facts 
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found constitute excusable neglect or not 
is a matter of law and reviewable upon ap- 

peal. Doxol Gas of Angier, Inc. v. Bare- 
foot, 10 N.C. App. 703, 179 S.E.2d 890 

(1971). 

The conclusion reached as to whether 
excusable neglect, inadvertence, or surprise has 
been shown is final unless exception is made 
that there was no evidence to support the 
findings of fact or that there was a failure to 
find sufficient material facts to support the 
conclusion. Mason v. Mason, 22 N.C. App. 494, 

206 S.E.2d 764 (1974). 

' Court of Appeals May Entertain Motion. 
—A motion under this rule to set aside the 
judgment and for a new trial on the ground 

1974 CUMULAILLVE SUPPLEMENT § 1A-1, Rule 63 

that a witness for plaintiff had perjured 
himself, which was filed after the appeal 

had been scheduled for argument, was 

properly made in the Court of Appeals. 
Rhodes v. Henderson, 14 N.C. App. 404, 
18995. BAd 365 (1972). 

Appeal Divests Trial Court of Jurisdic- 
tion. — The general rule that an appeal 
takes the case out of the jurisdiction of the 

trial court is not changed by Rule 59 and 

this rule. Wiggins v. Bunch, 280 N.C. 106, 
184 S.E.2d 879 (1971). 
When an appeal is taken the trial court 

is divested of jurisdiction except to aid in 

certifying a correct record. Wiggins v. 
Bunche eso) Nt. 106% 1843S. F2d879 (1971). 

Rule €2. Stay of proceedings to enforce a judgment. 

(a) Automatic stay; exceptions—injunctions, summary ejectinent and receiver: 
ships—Except in summary ejectment cases and as otherwise stated herein, no 
execution shall issue upon a judgment nor shall proceedings be taken for its en- 
forcement until the expiration of 10 days after its entry. Unless otherwise ordered 
by the court, an interlocutory or final judgment in an action for an injunction or 
in a receivership action shall not be stayed during the period after its entry and 
until an appeal is taken or during the pendency of an appeal. The provisions of 
section (c) govern the suspending, modifying, restoring, or granting of an injunc- 
tion during the pendency of an appeal. 

CIU/S5C 2018) 
Editor’s Note. — The 1973 amendment 

substituted “Except in summary ejectment 
cases and as otherwise stated herein” for 
“Except as stated herein’ at the beginning 
of section (a). 

As the rest of this rule was not changed 
by the amendment, only section (a) is set 

out. 

Inapplicability to Summary Ejectment 

Rule 63. Disability of a judge. 
Substitute Judge Functions Only after 

Verdict. — Under this rule an appropriate 

judge may substitute for a disabled or a 

deceased judge before whom an action has 
been tried, only with respect to duties re- 

maining to be performed after a verdict 
has been returned or findings of fact and 

conclusions of law have been filed. Girard 
Trust Bank v. Easton, 12 N.C. App. 153, 
182 S.E.2d 645 (1971). 

This rule does not contemplate that a 
substitute judge, who did not hear the 
witnesses and participate in the trial, may 

nevertheless participate in the decision 
making process; it contemplates only that 
he may perform such acts as are necessary 

under the rules of procedure to effectuate 
a decision already made. Girard Trust 
Bank’ vy. Easton; 12°°N:C) App. 153, 182 

S.E.2d 645 (1972). 
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Pursuant to § 7A-232.—See opinion of At- 
torney General to Mr. Alton J. Knight, 
Clerk of Superior Court, Durham County, 

400N, CAGGIN529 11970). 
Inapplicable for Issuance of Execution. 

—See opinion of Attorney General to Mr. 
James R. Sugg, 41 N.C.A.G. 368 (1971). 

Cited in Hill v. Hill, 11 N.C. App. 1, 180 
S.E.2d) 424° (1971). 

Findings and Conclusions Insufficient to 

Support Judgment by Substitute —W here, 
at the conclusion of the evidence in an 

action tried before the court without a 
jury, the trial judge orally indicated 

answers in favor of plaintiff to issues 
which had been prepared by counsel for 

defendant in anticipation of a jury trial, 
and instructed plaintiff's counsel to submit 

a proposed judgment containing appro- 
priate findings of fact and conclusions of 

law, the issues and the court’s answers 

thereto constituted neither a verdict nor 
findings of fact and conclusions of law 
which would permit a substitute judge to 

proceed under this rule to enter judgment 

in the case. Girard Trust Bank v. Easton, 

12 N:G. App. 153; 182: S.B.2d 645 (1971), 
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ARTICLE &. 

Miscellancous. 

Rule 65. Injunctions. 
Rule 2 and section (b) of this rule must 

be construed in pari materia; procedure 
under section (b) of this rule is permissible 
only after an action is commenced as pro- 
vided by Rule 3. Carolina Freight Carriers 
Corp... va Local (Gnioni 46a VN .CovApp. 
159, 180 S.E.2d 461 (1971). 

Governmental Immunity Not Abrogated 
by Section (c).—See Orange County v. 
Fleath es2/ Ni Gr292 9 198uSsr 2d 308 1972). 
The concept of sovereign immunity 1s so 

firmly established that it should not and 
cannot be waived by indirection or by pro- 
cedural rule. Orange County v. Heath, 282 
N.C. 292, 192 S.E.2d 308 (1972). 
LICL AV baie dC oaeOlntie sotates,Con= 

stitution would require a direct and posi- 
tine, declatation of policy,,orathner than .a 
miriute procedural change in this rule to 
abolish governmental immunity. Orange 

County ve *Heathin282) NN. C32925.192 SJE.2d 
308)-(1972))3 

Distinction between Prohibitory and 
Mandatory Injunctions. — The law recog- 
nizes a distinction between  prohibitory 
and mandatory injunctions. A prohibitory 
injunction seeks to preserve the status 
quo, until the rights of the parties can be 

determined, by restraining the party en- 
joined from doing particular acts. A man- 

datory injunction is intended to restore a 
status quo and to that end requires a party 
to perform a positive act: it is comparable 
in its nature and function to a writ of 
mandamus, and will ordinarily be granted 

only where the injury is immediate. press- 

ing, irreparable. and clearly established. 
Automobile Dealer Resources, Inc. v. Oc- 

cidentald@lfeml ns, Con heen (CAA pp aoa. 
190 W5h.2d5729..(1972): 

Decree May Be Both Preventive and 

Mandatory.—\WV\ hile in the greater number 

of instances injunction is a_ preventive 
remedy, the court has jurisdiction to issue 

a preliminary mandatory injunction where 
the case is urgent and the right is clear; 

and, if necessary to meet the exigencies 

of a particular situation, the injunctive 
decree may be both preventive and manda- 
tory. Automobile Dealer Resources, Inc. 

v, \Occidentaln lottery InseCocslae N.C App, 
634, 190 S.E.2d 729 (1972). 

A “temporary restraining order” and a 
“preliminary injunction” serve the same 
function. Lambe v. Smith, 11 N.C. App. 
580, 181. S.E.2d 783 (1971). 

A preliminary or interlocutory injunction 
can only be issued aiter notice and a hear- 
ing. which affords the adverse party an 
opportunity to present evidence in his be- 
halt. and usually is not for a fixed, limited 
period of time, since ordinarily its purpose 

is to preserve the status quo until the issues 
are adjudged after a final hearing. Lambe v. 

Siti ieee eel PD,ns50:. 151 4S5.b.2d..783 
peee hs 
The ex parte restraining order is subject 

to definite time limitations. and is to pre- 

serve the status quo until the motion for a 
preliminary injunction can. after notice. be 

brought on for hearing and decision. Lambe 
TOUT nT NIG Appa OSU, 1Sl-S Esed 
ACh ole De 

The decision of the trial judge to grant 
or deny a preliminary injunction rests in 
his sound judgment and discretion. Lambe 
Sey erred 5 aE ST OE errs ATS MB Pw eat brs 

iO Ly. 

Grounds for Temporary Injunction.—A 
temporary injunction will ordinarily be 
granted pending trial on the merits (1) if 

there is probable cause for supposing that 

plaintiff wili be able to sustain his primary 

equity. and (2) if there is reasonable ap- 
prehension of irreparable loss unless in- 

junctive relief be granted. or if in the 
court’s opinion it appears reasonably neces- 

sary to protect plaintiff's rights. Automobile 
Dealer Resources, Inc. v. Occidental Life 
Ins. Ola ko ADD. 034) 4900 5.020 Van 
(1972). 

The prayer for relief in a complaint may 

constitute a sufficient motion for a pre- 
liminary injunction, and a separate or 

additional motion is not necessarily re- 
quired. Collins v. Freeland, 12 N.C. App. 
560, 183 S.E.2d 831 (1971). 

And Complaint Need Not Use Technical 
Language.—Although the wording of the 
prayer for relief in a complaint and the 
wording in the notice to show cause did 
not technically follow the language of this 
rule, the meaning was clear and unambig- 
uous and sufficient to constitute a motion 
for a preliminary injunction. Collins v. 
Freeland, 12 N.C. App. 560, 183 S.E.2d 831 
aid yalys 

Court May Consider Affidavits. — Both 
before and after the adoption of the new 
Rules of Civil Procedure, it was and is 
proper for the court to consider evidence 
by affidavits in show cause hearings for in- 
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junctions, and subdivision (1) of § 1-485 

does not prohibit this. State ex rel. Morgan 
vi Dare to- Be Great inch 1s NiGeApp. 275, 

189 S.E.2d 802 (1972). 

When proceeding under subdivision (1) 

of § 1-485 for a preliminary injunction, the 

court is not limited to what appears in the 
complaint. The courts have historically 

heard motions for preliminary injunction on 

affidavits. State ex rel. Morgan v. Dare to 
Bernitgreat,« nica lsu nN. Ge eipp. i275 pees 

S.E.2d 802 (1972). 
Application of Section (d). — Section (d) of 

this rule applies only to injunctions and 
restraining orders, not to contempt orders. R.E. 

Uptegraff Mfg. Co. v. International Union of 
Elec. Workers Local 189, 20 N.C. App. 544, 202 
S.E.2d 309 (1974). 

Reason for Issuance Correctly Set Out in 

Order. — When an order provides that it is 
issued by consent of the parties, it correctly 
sets forth the reason for its issuance within 
the meaning of section (d) of this rule. R.E. 
Uptegraff Mfg. Co. v. International Union of 
Elec. Workers Local 189, 20 N.C. App. 544, 202 
S.E.2d 309 (1974). 

Necessity for Detailed Order.—The third 

mandate of this rule. that an order set 

forth in reasonable detail the acts enjoined, 
involves the question of whether the party 

enjoined can know from the language of 

the order itself. and without having to 
resort to other documents, exactly what the 

court is ordering it to do. Automobile 

Dealer Resources, Inc. v. Occidentai Life 
TESaon tpt Ae Nop ba tel or Sedo 

CLOT 2): 
Order Sufficiently Detailed.—\Where the 

allegedly ambiguous terms used by the 

court in the injunctive order are the exact 
words used in defendant’s letter or the 

contract under which the parties func- 

tioned, apparently without complaint, for 

more than three years, defendant cannot 

insist that the court speak with more 

clarity than did plaintiff and defendant in 
establishing the relationship which the 

court seeks to preserve, especially when no 

showing is made as to any previous difh- 
culty on the part of either party in under- 

1974 CUMULATIVE SUPPLEMENT § 1A-1, Rule 68.1 

standing the language used. Automobile 
Dealer Resources, Inc. v. Occidental Lite 
Inge Gos Hae GaAdppe 6344190RS/E 2d" 

Giga, 
Scope of Review of Injunctive Orders.— 

In reviewing orders for temporary injunc- 
tive relief an appellate court may look 

beyond the findings of fact made by the 

trial court and determine from the evidence 
whether a preliminary injunction is justi- 
fied. Automobile Dealer Resources, Inc. v. 

Occidental, Lite Ins: Co., 15).N-C, App. 634; 
OS: Bids 29982): 

Remedies Available to Party Wrong- 
fully Restrained.—\Vhen a temporary re- 

straining order is dissolved as having been 

improvidently issued the remedies available 

to the party who has been wrongfully 
restrained are as follows: (1) He may 
recover damages from the party who 

procured the restraining order and the 
sureties on his injunction bond without 
proof of malice or want of probable cause, 

or (2) he may institute an action for 
malicious prosecution against the party 

who procured the restraining order and 
recover damages without regard to the 

limit of the bond upon establishing the 

elements necessary to constitute an action 

for malicious prosecution. Electrical 

Wrotkers) ocal. 1559... country, Clu be. 

Lites Oe Os 2d kik CLOT ape 
Injunction without Notice Was Im- 

prover.— While a specific request in the 

pleadings was not necessary under Rule 

54(c), where there was no motion for or 

notice given of a hearing on a motion for 
a restraining order to enjoin the plaintiffs 
from using or attempting to use a dirt 

road, it was improper for the court to enter 

a@ permanent injunction. Walton v. Meir, 

Tien. Geel pow 183.4188 5. E.2d) 56) (1972). 
Applied in Town of Hillsborough v. 

Soithiad OF EN GweADDALTO, aly sstoleeeduale 
(1970): Register v. Griffin, 10 N.C. App. 

191, 178 S.E.2d 95 (1970); State ex rel. Moore v. 
John Doe, 19 N.C. App. 131, 198 S.E.2d 236 

(1973). 

Rule 68. Offer of judgment and disclaimer. 

Applied in Shanahan v. Shelby Mut. Ins. Co., 
19 N.C. App. 143, 198 S.E.2d 47 (1973). 

Rule 68.i. Confession of judgment. 
Confession Is Consent Judgment. — A 

confession of judgment without action is a 
consent judgment. The judgment depends 
upon the consent of the parties, and the 
court gives effect to it as the agreement of 

Quoted in Hicks v. Albertson, 284 N.C. 236, 

200 S.E.2d 40 (1973). 

the parties. It would not be valid unless 

the parties consented, nor could it affect 
one who was not a party. Ballard v. 

Hunter, 12 N.C. App. 613, 184 S.E.2d 423 
Cyt), 
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And Judgment Depends upon Capacity 
to Contract.—Since the validity of a con- 
fession of judgment is based upon the con- 

tract of the parties. there must be the 
authority and capacity to contract. Ballard 
vyhianters 12ers, Case ope bts aasee or od 
423 (1971). 

Minor Parties Cannot Be Bound without 
Court Investigation and Approval.—In the 
case of infant parties, the next friend, 
guardian ad litem or guardian cannot con- 
sent to a judgment or compromise without 

the investigation and approval by the court. 
Ballard) v; Hunter; 120N.G;-Appy 613, 184 
SE Dake si (1 os la. 

A judgment or compromise settlement 

negotiated by a next friend or guardian 
without the investigation and approval of 
the court is invalid. Ballard v. Hunter, 12 

NO. per G Sete thos, 2 deose (97 19s 
A confession of judgment and _ subse- 

quent clerical were ineffective to 
bind a minor plaintiff in the absence of the 
requisite investigation and approval by the 

Court. BallardGveld unter clers&. Apps 613; 

184 S.E.2d 423 (1971). 
An instrument in the nature of an offer 

entries 

Rule 70. Judgment for specific acts; 
Applied in Elliott v. Burton, 19 N.C. App. 

291, 198 S.E.2d 489 (1973). 

Rule 84. Forms. 

Language Describing Forms Is Identical 
to That of Federal Rule. — This rule de- 
clares that Forms 3 and 4 and all the other 
forms of complaint incorporated therein are 
“sufficient under these rules and are in- 
tended to indicate the simplicity and 
brevity of statement which the rules con- 
template.” This language is identical to 
that of federal Rule 84. Sutton v. Duke, 
Ci ti whesh 4; 10) Sole eto LaGlos Ol. 

Forms 3 and 4 illustrate the sufficient 
form of a complaint for negligence. 

Ormond v. Crampton, 16 N.C. App. 88, 
191 S.E.2d 405 (1972). 

Specific Allegations Necessary in Forms 

(3) and (4).—The North Carolina plead- 
ings and forms differ from the federal 
pleadings and forms in that federal Forms 
9 and 10, complaints for negligence, do not 

require specific allegations of acts of negli- 
gence. Under this rule, Forms (3) and (+4) 
do require such specific allegations. Rob- 

erts v. William N. & Kate B. Reynolds 
Mem. Park, 281 N.C. 48, 187 S.E.2d 721 

(1972). 

by the defendants to the plaintiff to settle 
plaintiff’s claim for a lesser amount than 
was claimed to be due could not bind the 
minor plaintiff unless accepted on his be- 

half by sorneone authorized and empowered 

by law to do so. Ballard v. Hunter, 12 N.C. 
App; 613, 184 S.E.2d 423 (1971). 

Due to the absence in the record on ap- 
peal of anything to disclose an investigation 

and approval by the court, a purported 
judgment in favor of a minor plaintiff was 

a nullity and its purported cancellation by 
his guardian was of no effect. Ballard v. 
Hunter, 12 N.C. App. 613. 184 S.E.2d 423 
CRT): 

Defendant was estopped, etc.— 

Where a husband ratifies, accepts, or 

acquiesces in a decree of alimony by con- 

fession, he is estopped, in the absence of 
a showing of fraud, mistake or oppression, 

to challenge the validity of the judgment 

on the grounds of informalities or irregu- 
larities in either the confession of judg- 
ment or the decree itself. Whitehead v. 
Whitehead, 13 N.C. App. 393. 185 S.E.2d 
706 (1972). 

vesting title. 
Cited in Hill v. Hill; 11 NiC. App. 1. 180 

ene ys Oe wey Rew ch 

They contain much more than the cor- 
responding federal forms, by requiring the 
pleader to allege the specific acts which 

constitute the defendant’s negligence. This 

North Carolina requirement was the result 

of compromise between the drafting com- 
mittee and practicing lawyers on the 
General Statutes Commission who wanted 
more specificity, especially in automobile 
cases. Ormond v. Crampton, 16 N.C. App. 
88, 191 S.E.2d 405 (1972). 
Form (4) Provides Sufficient Notice.— 

Form (4) approves, for a complaint for 

negligence, a short statement of the basic 

occurrences and the use of the words 
“reckless” and “wilful” to describe the 

character of a defendant’s conduct as suf- 
ficient notice to enable the adverse party 

to answer and prepare for trial, to allow 
for the application of the doctrine of res 
judicata, and to show the type of case 

brought. Brewer v. Harris, 279 N.C. 288, 
182 S.E.2d 345 (1971). 
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Chapter 1B. 

Contribution. 

Article 1. 

Uniform Contribution among 
Tort-Feasors Act. 

Sec. 
1B-3. Enforcement. 

ARTICLE LL, 

Uniform Contribution among Tort-Feasors Act 

§ 1B-1. Right to contribution. 
Article Applies to Liability for Injury or 

Wrongful Death.—The Uniform Contribu- 
tion among Tort-Feasors Act specifically 
refers to liability for injury or wrongful 

death. Simmons v. Wilder, 6 N.C. App. 179, 
169 S.E.2d 480 (1969). 

Settlements Are Encouraged.—The Uni- 
form Contribution among Tort-Feasors Act 
contemplates that settlements are to be 
encouraged. Wheeler v. Denton, 9 N.C. 
App. 167, 175 S.E.2d 769 (1970). 

This statute creates a new right, etc.— 

This statute provided a new right of 
action wholly distinct from the common- 
law right of indemnity. Ingram v. Garner, 
16-0\.C. App, 147, 191 S:H.2d.390 (1972). 

It does not affect the common-law right 
_ of indemnity arising from primary-secon- 

dary liability. Ingram v. Garner, 16 N.C. 
App. 147, 191 S.E.2d 390 (1972). 
The rights of contribution and indemnity 

are mutually inconsistent; the former as- 

sumes joint fault, the latter only derivative 
fault. Ingram v. Garner, 16 N.C. App.147, 

191 S.E.2d 390 (1972). 
There can be no contribution, etc. — 

Where the person seeking contribution takes 
the position that he is free of negligence, he is 

not entitled to contribution. Nationwide Mut. 
Ins. Co. v. Weeks-Allen Motor Co., 18 N.C. App. 
689, 198 S.E.2d 88 (19738). 

Where the party from whom contribution is 
sought is not a tort-feasor and not jointly liable, 

there is no right to contribution. Nationwide 

Mut. Ins. Co. v. Weeks-Allen Motor Co., 18 N.C. 

App. 689, 198 S.E.2d 88 (1973). 

§ 1B-3. Enforcement. 

Primary and secondary liability between 

defendants, etc.— 

In accord with original. See Ingram v. 
Garneri16N.C, App, 147, 491 G.b.2d 390 

(1972). 
The doctrine of primary-secondary li- 

ability is based upon a contract implied in 

law. Ingram y. Garner, 16 N.C. App. 147, 

191 S.E.2d 390 (1972). 
And is therefore subject to the three-year 

statute of limitations under § 1-52(1). 

Ingram v. Garner, 16 N.C. App. 147, 191 

S.E.2d 390 (1972). 
Effect of Release or Covenant Not to 

Sue.—The provisions of this section provide 
for contribution under certain circum- 
stances, but § 1B-4 takes away this right of 

contribution when the provisions thereof 

are complied with. Wheeler v. Denton, 9 

NIGPApD To telie Sob eo vod CLOT): 
Cross Action by Third Party Defendant for 

Contribution. — Since this section would not 

require a judgment in favor of the plaintiff 

against third party defendant for third party 
defendant to be successful in its cross action for 
contribution or indemnity against defendant, 
the cross action is quite properly a part of the 

lawsuit. Wilson v. Bob Robinson’s Auto Serv., 
Inc., 20 N.C. App. 47, 200 S.E.2d 393 (1973). 

Applied in Mann vy. Virginia Dare Transp. 

Co., 283 N.C. 734, 198 S.E.2d 558 (1973). 

Cited in Pavseur v. Rudisill, 15 N.C. 
App. 57, 189 S.E.2d 562 (1972); lowa Nat'l Mut. 

Ins. Co. v. Surratt, 19 N.C. App. 745, 200 S.E.2d 

220 (1973). 

(e) The recovery of judgment against one tort-feasor for the injury or wrong- 

ful death does not of itself discharge the other tort-feasors from liability to the 

claimant. The satisfaction of the judgment discharges the other tort-feasors from 

liability to the claimant for the same injury or wrongful death, but does not im- 

pair any right of contribution. Provided, however, that a consent judgment in a 

civil action brought on behalf of a minor, or other person under disability, for the 

sole purpose of obtaining court approval of a settlement between the injured minor 
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or other person under disability and one of two or more tort-feasors, shall not be 
deemed to be a judgment as that term is used herein, but shall be treated as a 
release or covenant not to sue as those terms are used in G.S. 1B-4. 

(1973, ch. 465, s. 1.) 
Editor’s Note. — The 1973 amendment 

added the third sentence of subsection (e). 
As the rest of the section was not 

changed by the amendment, only subsec- 
tion (e) is set out. 

Session Laws 1973, c. 465, s. 3, provides: 
“This act shall become effective on and 
after October 1, 1973, but shall not apply 
to any judgment entered prior to October 

heck yen 

Invalid Judgment Cannot Be Satisfied.— 
Where a prior judgment is invalid, there 
can be no effective satisfaction of it within 
the meaning of subsection (e). Ballard v. 

Hunter, 12 N.C. App. 613, 184 S.E.2d 423 
(1971). 

Settlement of Minor’s Claim Is Not 
Recovery and Satisfaction.—The settlement 

of a minor's tort claim which becomes ef- 
fective and binding upon him only upon 
judicial examination and adjudication, does 
not constitute a recovery and satisfaction 

of judgment within the meaning of subsec- 
tion (e). Payseur v. Rudisill, 15 N.C. App. 

by leo S:H.2d 567 (1972). 
Applied in Mann v. Virginia Dare Transp. 

Co., 283 N.C. 734, 198 S.E.2d 558 (1973). 

§ 1B-4. Release or covenant not to sue. 
This section abolishes the distinction 

which had existed between a release and a 

covenant not to sue. Ottinger v. Chronister, 
13 2N Ge ADD 69), toa0o. 2d e202 (107 ). 

This Section Takes Away Right of Con- 
tribution.—The provisions of § 1B-1 pro- 
vide for contribution under certain circum- 
stances, but this section takes away this 

right of contribution when the provisions 
thereof are complied with. Wheeler v. Den- 
Oto Nee ADD. 101411012. fed. 769 (1970). 

Settlement between Injured Party and 
Tort-Feasor Is Insufficient to Show Lack 
of Good Faith—The mere showing that 
there has been a settlement between an 
injured party and a tort-feasor is insuffi- 

cient to show that there has been a lack 
of good faith in the settlement. The burden 
of showing a lack of good faith is upon 
the party asserting it. Wheeler v. Denton. 
DENG wADpP. 167417525, 2027697 (1970):; 

Claim against One Tort-Feasor Reduced 
by Amount of Settlement.—Where a pas- 
senger injured in an automobile accident 
settled with one tort-feasor for $3,750, the 

entitled to have judgment of $10,000 ren- 

dered against him reduced by $3,750, but 

he was not entitled to have judgment re- 
duced to $3,750. Wheeler v. Denton, 9 N.C. 
App. 167, 175 S.E.2d 769 (1970). 

Minor May Execute Release with Court 
Approval.— The infant plaintiff, having 

obtained the court’s approval of his release 

agreement, is entitled to the same status 

as an adult executing a release under the 

provisions of this section. Payseur v. Rudi- 

Sls NG. Ap oot) loo o.beed 56e.\ lore): 
But Settlement of Minor’s Claim Is Not 

Recovery and Satisfaction. The settlement 
of a minor’s tort claim which becomes 

effective and binding upon him only upon 
judicial examination and adjudication, does 

not constitute a recovery and satisfaction 

of judgment within the meaning of § 1B-3, 

subsection (e). Payseur v. Rudisill, 15 N.C. 
App. 57, 189 S.E.2d 562 (1972). 
Applied in Simmons v. Wilder, 6 N.C. 

App. 179, 169 S.E.2d 480 (1969); McArver 

v. Pound & Moore, Inc., 17 N.C. App. 87, 
19340... 2dr 360701972) 

other tort-feasor, who went to trial, was 

§ 1B-6. Short title. 
Cited in Payseur v. Rudisill, 15 N.C. 

App. 57, 189 S.E.2d 562 (1972). 

ARTICLE 2. 

Judgment against Joint Obligors or Joint Tort-Feasors. 

§ 1B-7. Payment of judgment by one of several. 
Satisfaction of Judgment by Joint Tort- 

Feasor May Not Satisfy Judgment for 
Other Tort-Feasor for Driver License Sus- 

pension Purposes.—See opinion of Attorney 
General to Mr. Freeman, Department of 
Motor Vehicles, 41 N.C.A.G. 99 (1970). 
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