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Preface

This Supplement to Replacement Volume 2A, Part I contains the
general laws of a permanent nature enacted by the General Assem-
bly at the 1985 Regular Session, which are within the scope of such
volume, and brings to date the annotations included therein.

Amendments are inserted under the same section numbers ap-
pearing in the General Statutes, and new laws appear under the
proper chapter headings.

Chapter analyses show all affected sections, except sections for
which catchlines are carried for the purpose of notes only. An index
to all statutes codified herein will appear in the Replacement Index
Volumes.

A majority of the Session Laws are made effective upon ratifica-
tion, but a few provide for stated effective dates. If the Session Law
makes no provision for an effective date, the law becomes effective
under G.S. 120-20 “from and after 30 days after the adjournment of
the session” in which passed.

Beginning with the opinions issued by the North Carolina Attor-
ney General on July 1, 1969, any opinion which construes a specific
statute is cited as an annotation to that statute. For a copy of an
opinion or of its headnotes write the Attorney General, P. O. Box
629, Raleigh, N.C. 27602.

The members of the North Carolina Bar are requested to com-
municate any defects they may find in the General Statutes or in
this Supplement and any suggestions they may have for improving
the General Statutes, to the Department of Justice of the State of
North Carolina, or to The Michie Company, Law Publishers, Char-
lottesville, Virginia.
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Scope of Volume

Statutes:

Permanent portions of the General Laws enacted by the General
Assembly through the 1985 Regular Session affecting Chapters 28
through 41 of the General Statutes.

Annotations:

Sources of the annotations to the General Statutes appearing in
this volume are:

North Carolina Reports through Volume 313, p. 337.

North Carolina Court of Appeals Reports through Volume 73,
p. 335.

South Eastern Reporter 2nd Series through Volume 329, p.
896.

Federal Reporter 2nd Series through Volume 761, p. 712.

Federal Supplement through Volume 607, p. 1490.

Federal Rules Decisions through Volume 105, p. 250.

Bankruptcy Reports through Volume 48, p. 873.

Supreme Court Reporter through Volume 105, p. 2370.

North Carolina Law Review through Volume 63, p. 809.

Wake Forest Law Review through Volume 20, p. 540.

Campbell Law Review through Volume 7, p. 298.

Duke Law Journal through 1983, p. 1142.

North Carolina Central Law Journal through Volume 14, p.
680.

Opinions of the Attorney General.
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The General Statutes of North Carolina

1985 Supplement

VOLUME 2A, PART 1

Chapter 28A.
Administration of Decedents’ Estates.

Article 13.

Representative’s Powers, Duties
and Liabilities.

Sec.
28A-13-3. Powers of a personal repre-
sentative or fiduciary.

Article 14.
Notice to Creditors.
28A-14-1. Advertisement for claims.
Article 15.
Assets; Discovery of Assets.

28A-15-1. Assets of the estate gener-
ally.

Article 18.
Actions and Proceedings.

28A-18-2. Death by wrongful act of an-
other; recovery not assets.

Article 19.
Claims against the Estate.

28A-19-1. Manner of presentation of
claims.

Article 21.
Accounting.
Sec.
28A-21-2. Final accounts.
Article 25.

Small Estates.

28A-25-1. Collection of property by affi-
davit when decedent dies
intestate.

28A-25-1.1. Collection of property by af-
fidavit when decedent dies
testate.

28A-25-2. Effect of affidavit.

28A-25-3. Disbursement and distribu-
tion of property collected by
affidavit.

28A-25-4. Clerk may compel compli-
ance.

28A-25-5. Subsequently appointed per-
sonal representative or col-
lector.

ARTICLE 2.

Jurisdiction for Probate of Wills and Administration
of Estates of Decedents.

§ 28A-2-1. Clerk of superior court.

CASE NOTES

I. GENERAL CONSIDERATION.

Jurisdiction Exclusive. —

Although G.S. 7A-241 provides that
exclusive original jurisdiction in probate
matters is vested in the “superior court

division,” this section specifies that the
clerk is given exclusive original jurisdic-
tion in the administration of decedents’
estates except in cases where the clerk is
disqualified to act. In re Estate of Lon-
gest, — N.C. App. —, 328 S.E.2d 804
(1985).



§ 28A-9-1

Derivative Jurisdiction of Judge.
— In most instances the superior court
judge’s probate jurisdiction is, in effect,
that of an appellate court, because his
jurisdiction is derivative and not concur-
rent. In re Estate of Longest, — N.C.
App. —, 328 S.E.2d 804 (1985).

Procedure on Appeal from Order
of Clerk. — In an appeal from an order
of the clerk in a probate matter, the su-
perior court is not required to conduct a
de novo hearing. Rather, when a finding
of fact by the clerk of court is properly
challenged by specific exception, the su-

1985 SUPPLEMENT

§ 28A-9-1

perior court judge will review those find-
ings, and either affirm, reverse, or mod-
ify them. If he deems it advisable, he
may submit the issue to a jury, which
course he could not follow without hear-
ing evidence. In re Estate of Longest, —
N.C. App. —, 328 S.E.2d 804 (1985).

Action for Breach of Duties, Negli-
gence, and Fraud in Administration
of Estate. —

In accord with original. See Ingle v.
Allen, 69 N.C. App. 192, 317 S.E.2d 1,
cert. denied, 311 N.C. 757, 321 S.E.2d
135 (1984).

ARTICLE 9.

Revocation of Letters.

§ 28A-9-1. Revocation after hearing.

CASE NOTES

I. GENERAL CONSIDERATION.

Proceeding to remove an executor
and a civil suit for damages are not
the same cause of action. The proceed-
ing to remove an executor is purely stat-
utory, with probate jurisdiction vested
in the clerk of superior court, and re-
viewable by a superior court judge on
appeal. A civil suit for damages involves
a full trial with the right to have factual
issues resolved by a jury. Shelton v.
Fairley, — N.C. App. —, 323 S.E.2d 410
(1984).

Statutory action to remove admin-
istrators or executors is not res judi-
cata in any other proceeding which the
parties are entitled to pursue. Shelton v.
Fairley, — N.C. App. —, 323 S.E.2d 410
(1984).

A proceeding under this section is not
res judicata in a civil action for dam-
ages. Shelton v. Fairley, — N.C. App. —,
323 S.E.2d 410 (1984).

Orders entered in a proceeding under
this section, in which an executor must
show cause why he should not be re-
moved, do not constitute res judicata as
to a later civil action for damages be-
tween the parties or collaterally estop
the bringing of such an action. Shelton
v. Fairley, — N.C. App. —, 323 S.E.2d
410 (1984).

Beneficiaries Seeking Removal
Not Held to Election of Remedies. —
Prejudice would result if, when benefi-
ciaries sought to remove an executor,

they were held to an election of remedies
and could not later bring a civil action
for damages. Such a policy would either
chill exercise of the right to seek statu-
tory removal of an executor or force ben-
eficiaries prematurely to bring civil ac-
tions for damages. Shelton v. Fairley, —
N.C. App. —, 323 S.E.2d 410 (1984).

Verification Sufficient. — Signing
of petition for revocation before a notary
public under oath, petitioner having
sworn that the matters stated in the pe-
tition upon her information and belief
were true, constituted sufficient verifi-
cation required by this section. In re Es-
tate of Longest, — N.C. App. —, 328
S.E.2d 804 (1985).

III. DEFAULT OR MISCONDUCT.

Allegations of Misconduct Held
Sufficient. — Allegations that coexecu-
tor failed to timely file estate account-
ings with the clerk’s office, disregarding
notices issued by the clerk that such ac-
countings were due, that he paid himself
approximately $32,900 from the estate
for his commission and attorney’s fees
without approval of the clerk and that
this amount was in excess of any
amount which he could legally be al-
lowed for commissions and legal fees,
and that through his default and mis-
conduct he had violated his fiduciary
duty as a coexecutor of the estate consti-
tuted sufficient grounds upon which ex-
ecutrix could petition for the revocation
of coexecutor’s letters under subdivision



§ 28A-13-1 ADMINISTRATION OF DECEDENTS ESTATES § 28A-13-3

(a)(3) of this section. In re Estate of Lon-
gest, — N.C. App. —, 328 S.E.2d 804

(1985).

ARTICLE 13.

Representative’s Powers, Duties and Liabilities.

§ 28A-13-1. Time of accrual of duties and powers.

CASE NOTES

Testamentary directions for dispo-
sition of the testator’s body must be
treated as valid upon the death of the
testator, and funeral directors who act
upon the provision in good faith cannot
later be held liable in tort because they
acted before the will was probated.
Dumouchelle v. Duke Univ., 69 N.C.
App. 471,317 S.E.2d 100 (1984).

A testamentary provision directing
disposition of the testator’s body must

prevail over conflicting wishes of the
testator’s next-of-kin and the next-of-kin
in such a case have no right to posses-
sion of the body for the purpose of select-
ing funeral arrangements and therefore
they have no standing to sue for negli-
gence for failure to carry out their in-
structions for disposal of testator’s body.
Dumouchelle v. Duke Univ., 69 N.C.
App. 471, 317 S.E.2d 100 (1984).

§ 28A-13-3. Powers of a personal representative or
fiduciary.

(a) Except as qualified by express limitations imposed in a will of
the decedent or a court order, and subject to the provisions of G.S.
28A-13-6 respecting the powers of joint personal representatives, a
personal representative has the power to perform in a reasonable
and prudent manner every act which a reasonable and prudent
man would perform incident to the collection, preservation, liquida-
tion or distribution of a decedent’s estate so as to accomplish the
desired result of settling and distributing the decedent’s estate in a
safe, orderly, accurate and expeditious manner as provided by law,
including but not limited to the powers specified in the following
subdivisions:

(1) To take possession, custody or control of the personal prop-
erty of the decedent. If in the opinion of the personal repre-
sentative his possession, custody or control of such prop-
erty is not necessary for purposes of administration, such
property may be left with or surrendered to the heir or
devisee presumptively entitled thereto. He has the power
to take possession, custody or control of the real property of
the decedent if he determines such possession, custody or
control is in the best interest of the administration of the
estate. Prior to exercising such power over real property
the procedure as set out in subsection G.S. 28A-13-3(c)
shall be followed. If the personal representative deter-
mines that such possession, custody or control is not in the
best interest of tﬁe administration of the estate such prop-
erty may be left with or surrendered to the heir or devisee
presumptively entitled thereto.

(2) To retain assets owned by the decedent pending distribu-
tion or liquidation even though such assets may include

9



§ 28A-13-3 1985 SUPPLEMENT § 28A-13-3

%ten&s which are otherwise improper for investment of trust

unds.

(3) To receive assets from other fiduciaries or other sources.

(4) To complete performance of contracts entered into by the
decedent that continue as obligations of his estate, or to
refuse to complete such contracts, as the personal repre-
sentative may determine to be in the best interests of the
estate, but such refusal shall not limit any cause of action
which might have been maintained against decedent if he
had refused to complete such contract. In respect to en-
forceable contracts by the decedent to convey an interest in
land, the provisions of G.S. 28A-17-9 are controlling.

(6) To deposit, as a fiduciary, funds of the estate in a bank,
including a bank operated by the personal representative
upon compliance with the provisions of G.S. 36A-63.

(6) To make, as a fiduciary, any form of investment allowed by
law to the State Treasurer under G.S. 147-69.1, with funds
of the estate, when such are not needed to meet debts and
expenses immediately payable and are not immediately
distributable, including money received from the sale of
other assets; or to enter into other short-term loan ar-
rangements that may be appropriate for use by trustees or
beneficiaries genera{ly. Provided, that in addition to the
types of investments hereby authorized, deposits in inter-
est-bearing accounts of any credit union authorized to do
business in this State, when such deposits are insured in
the same manner as required by G.S. 147-69.1 for deposits
in a savings and loan association, are hereby authorized.

(7) To abandon or relinquish all rights in any property when,
in the opinion of the personal representative acting reason-
ably and in good faith, it is valueless, or is so encumbered
or is otherwise in such condition that it is of no benefit to
the estate.

(8) To vote shares of stock or other securities in person or by

eneral or limited proxy.
(9) To pay calls, assessments, and any other sums chargeable
or accruing against or on account of securities.
(10) To hold shares of stock or other securities in the name of a
nominee, without mention of the estate in the instrument
representing stock or other securities or in registration
records of the issuer thereof; provided, that
a. The estate records and all reports or accounts rendered
bg the personal representative clearly show the owner-
ship of the stock or other securities by the personal
re;()iresentative and the facts regarding its holdings,
an

b. The nominee shall not have possession of the stock or
other securities or access thereto except under the im-
mediate supervision of the personal representative or
when such securities are deposited by the personal
representative in a clearing corporation as defined in
G.S. 25-8-102(3).

Such personal representative shall be personally liable
for any acts or omissions of such nominee in connection
with such stock or other securities so held, as if such per-
sonal representative had done such acts or been guilty of
such omissions.

10



§ 28A-13-3 ADMINISTRATION OF DECEDENTS ESTATES § 28A-13-3

(11) To insure, at the expense of the estate, the assets of the
estlate in his possession, custody or control against damage
or loss.

(12) To borrow money for such periods of time and upon such
terms and conditions as to rates, maturities, renewals, and
security as the personal representative shall deem advis-
able, including the power of a corporate personal represen-
tative to borrow from its own banking department, for the
purpose of paying debts, taxes, and other claims against
the estate, and to mortgage, pledge or otherwise encumber
such portion of the estate as may be required to secure
such loan or loans. In respect to the borrowing of money on
the security of the real property of the decedent, G.S.
28A-17-11 is controlling.

(13) To renew obligations of the decedent for the payment of
money.

(14) To advance his own money for the protection of the estate,
and for all expenses, losses and liabilities sustained in the
administration of the estate or because of the holding or
ownership of any estate assets. For such advances, with
any interest, the personal representative shall have a lien
on the assets of the estate as against a devisee or heir.

(15) To compromise, adjust, arbitrate, sue on or defend, aban-
don, or otherwise deal with and settle claims in favor of or
against the estate.

(16) To pay taxes, assessments, his own compensation, and
other expenses incident to the collection, care, administra-
tion and protection of the assets of the estate in his posses-
sion, custody or control.

(17) To sell or exercise stock subscription or conversion rights;
consent, directly or through a committee or other agent, to
the reorganization, consolidation, merger, dissolution, or
liquidation of a corporation or other business enterprise.

(18) To allocate items of income or expense to either estate
income or principal, as permitted or provided by law.

(19) To employ persons, including attorneys, auditors, invest-
ment advisors, appraisers or agents to advise or assist him
in the performance of his administrative duties.

(20) To continue any business or venture in which the decedent
was engaged at the date of his death, where such continua-
tion is reasonably necessary or desirable to preserve the
value, including goodwill, of the decedent’s interest in such
business. With respect to the use of the decedent’s interest
in a continuing partnership, the provisions of G.S. 59-71
and 59-72 qualify this power; and with respect to farming
operations engaged in by the decedent at the time of his
death, the provisions of G.S. 28A-13-4 qualify this power.

(21) To incorporate or participate in the incorporation of any
business or venture in which the decedent was engaged at
the time of his death.

(22) To provide for the exoneration of the personal representa-
tive from personal liability in any contract entered into on
behalf of the estate.

(23) To maintain actions for the wrongful death of the decedent
according to the provisions of Article 18 of this Chapter
and to compromise or settle any such claims, whether in

11



§ 28A-13-3 1985 SUPPLEMENT § 28A-13-3

litigation or not, provided that any such settlement shall
be subject to the approval of a judge of superior court
unless all persons who would be entitled to receive any
damages recovered under G.S. 28A-18-2(b)(4) are compe-
tent adults and have consented in writing. It shall be the
duty of the personal representative in distributing the pro-
ceeds of such settlement in any instance to take into con-
sideration and to make a fair allocation to those claimants
for funeral, burial, hospital and medical expenses which
would have been payable from damages which might have
been recovered had a wrongful death action gone to judg-
ment in favor of the plaintiff.

(24) To maintain any appropriate action or proceeding to re-
cover possession of any property of the decedent, or to de-
termine the title thereto; to recover damages for any injury
done prior to the death of the decedent to any of his prop-
erty; and to recover damages for any injury done subse-
quent to the death of the decedent to such property.

(25) To purchase at any public or private sale of any real or
personal property belonging to the decedent’s estate or se-
curing an obligation of the estate as a fiduciary for the
benefit of the estate when, in his opinion, it is necessary to
prevent a loss to the estate.

(26) To sell or lease personal property of the estate in the man-
ner prescribed by the provisions of Article 16 of this Chap-
ter.

(27) To sell or lease real property of the estate in the manner
prescribed by the provisions of Article 17 of this Chapter.

(28) To enter into agreements with taxing authorities to secure
the benefit of the federal marital deduction pursuant to
G.S. 28A-22-6.

(29) To pay or satisfy the debts and claims against the dece-
dent’s estate in the order and manner prescribed by Article
19 of this Chapter.

(30) To distribute any sum recovered for the wrongful death of
the decedent according to the provisions of G.S. 28A-18-2;
and to distribute all other assets available for distribution
according to the provisions of this Chapter or as otherwise
lawfully authorized.

(31) To exercise such additional lawful powers as are conferred
upon him by the will.

(32) To execute and deliver all instruments which will accom-
plish or facilitate the exercise of the powers vested in the
personal representative.

(33) To renounce in accordance with the provisions of Chapter
31B of the General Statutes.

(1868-9, c. 113, ss. 73, 77; Code, ss. 1501, 1505; Rev., ss. 85, 159;
C.S., ss. 170, 171; 1925, c. 86; 1933, cc. 161, 196, 498; 1973, c. 1329,
s. 3; 1975, c. 19, s. 9; ¢. 371, s. 4; 1977, c. 556; 1979, c. 467, s. 21; c.
717, s. 3; 1985, c. 689, s. 8.)

12



§ 28A-14-1 ADMINISTRATION OF DECEDENTS ESTATES § 28A-15-1

Only Part of Section Set Out. — As amendment, effective July 11, 1985,
the rest of the section was not affected substituted “G.S. 36A-63" for “G.S.
by the amendment, it is not set out. 36-27” at the end of subdivision (a)(5).

Effect of Amendments. — The 1985

ARTICLE 14.

Notice to Creditors.

§ 28A-14-1. Advertisement for claims.

Every personal representative and collector within 20 days after
the granting of letters shall notify all persons, firms and corpora-
tions having claims against the decedent to present the same to
such personal representative or collector, on or before a day to be
named in such notice, which day must be at least six months from
the day of the first publication or posting of such notice. The notice
shall set out a mailing address for the personal representative or
collector. The notice shall be published once a week for four consec-
utive weeks in a newspaper qualified to publish legal advertise-
ments, if any such newspaper is published in the county. If there is
no newspaper published in the county, but there is a newspaper
having general circulation in the county, then at the option of the
personal representative, or collector, the notice shall be published
once a week for four consecutive weeks in the newspaper having
general circulation in the county and posted at the courthouse or
the notice shall be posted at the courthouse and four other public
places in the county. Personal representatives are not required to
publish notice to creditors if the only asset of the estate consists of a
claim for damages arising from death by wrongful act. When any
collector or personal representative of an estate has published the
notice provided for by this section, no further publication shall be
required by any other collector or personal representative. (1868-9,
c. 113, s. 29; 1881, c. 278, s. 2; Code, ss. 1421, 1422; Rev., s. 39; C.S.,
S. 45; 1945, c. 635; 1949, c. 47; c. 63, s. 1; 1955, c. 625; 1961, c. 26, s.
1; c. 741, s. 1; 1973, c. 1329, s. 3; 1977, c. 446, s. 1; 1985, c. 319.)

Effect of Amendments. — The 1985 Legal Periodicals. — For article,
amendment, effective June 4, 1985, and  “Notice to Creditors in Estate Proceed-
applicable to the administration of the ings: What Process Is Due?”’, see 63
estates of persons dying on or after that N .C.L. Rev. 659 (1985).
date, added the last sentence.

ARTICLE 15.

Assets; Discovery of Assets.

§ 28A-15-1. Assets of the estate generally.

(c) If it shall be determined by the personal representative that it
is in the best interest of the administration of the estate to sell,
lease, or mortgage any real estate or interest therein to obtain
money for the payment of debts and other claims against the dece-
dent’s estate, the personal representative shall institute a special

13



§ 28A-18-2 1985 SUPPLEMENT § 28A-18-2

proceeding before the clerk of superior court for such purpose pur-
suant to Article 17 of this Chapter, except that no such proceeding
shall be required for a sale made pursuant to authority given by
will. A general provision granting authority to the personal repre-
sentative to sell the testator’s real property, or incorporation by
reference of the provisions of G.S. 32-27(2) shall be sufficient to
eliminate the necessity for a proceeding under Article 17.

(1868-9, c. 113, ss. 14, 15; Code, ss. 1406, 1407; Rev., ss. 45, 47;
C.S,, ss. 52, 54; 1973, c. 1329, s. 3; 1975, c. 300, s. 5; 1985, c. 426.)

Only Part of Section Set Out. — As Effect of Amendments. — The 1985
the rest of the section was not affected amendment, effective June 19, 1985,
by the amendment, it is not set out. added the last sentence of subsection (c).

ARrTICLE 18.

Actions and Proceedings.

§ 28A-18-2. Death by wrongful act of another; re-
covery not assets.

(a) When the death of a person is caused by a wrongful act,
neglect or default of another, such as would, if the injured person
had lived, have entitled him to an action for damages therefor, the
person or corporation that would have been so liable, and his or
their personal representatives or collectors, shall be liable to an
action for damages, to be brought by the personal representative or
collector of the decedent; and this notwithstanding the death, and
although the wrongful act, neglect or default, causing the death,
amounts in law to a felony. The personal representative or collector
of the decedent who pursues an action under this section may pay
from the assets of the estate the reasonable and necessary expenses,
not including attorneys’ fees, incurred in pursuing the action. At
the termination of the action, any amount recovered shall be ap-
plied first to the reimbursement of the estate for the expenses in-
curred in pursuing the action, then to the payment of attorneys’
fees, and shall then be distributed as provided in this section. The
amount recovered in such action is not liable to be applied as assets,
in the payment of debts or legacies, except as to burial expenses of
the deceased, and reasonable hospital and medical expenses not
exceeding one thousand five hundred dollars ($1,500) incident to
the injury resulting in death; provided that all claims filed for such
services shall be approved by the clerk of the superior court and any
party adversely affected by any decision of said clerk as to said
claim may appeal to the superior court in term time, but shall be
disposed of as provided in the Intestate Succession Act.

(R.C.,c. 1,s.10; c. 46, ss. 8, 9; 1868-9, c. 113, ss. 70-72, 115; Code,
ss. 1498-1500; Rev., ss. 59, 60; 1919, c. 29; C.S., ss. 160, 161; 1933, c.
113; 1951, c. 246, s. 1; 1959, c. 879, s. 9; ¢. 1136; 1969, c. 215; 1973,
c. 464, s. 2;c. 1329, s. 3; 1981, c. 468; 1985, c. 625.)
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§ 28A-19-1 ADMINISTRATION OF DECEDENTS ESTATES § 28A-19-1

Only Part of Section Set Out. — As
the rest of the section was not affected
by the amendment, it is not set out.

Effect of Amendments. — The 1985
amendment, effective July 5, 1985, in-
serted the present second and third sen-

tences of subsection (a).
Legal Periodicals. —

For article, “Legal Implications of
Human in Vitro Fertilization for the
Practicing Physician in North Caro-
lina,” see 6 Campbell L. Rev. 5 (1984).

For article, “Economic Valuation for
Wrongful Death,” see 6 Campbell L.
Rev. 47 (1984).

CASE NOTES

I. GENERAL CONSIDERATION.

Municipalities Not Exempt from
Section. — The plain, positive provi-
sions of this section contain no basis for
supposing that the Legislature intended
to exempt municipalities therefrom.
Jackson v. Housing Auth., — N.C. App.
—, 326 S.E.2d 295 (1985).

Cited in McDowell v. Estate of Ander-
son, 69 N.C. App. 725, 318 S.E.2d 258
(1984).

V. DAMAGES RECOVERABLE.

A. In General.

Negative Factors Held Relevant to
Present Monetary Value. — Evidence
regarding 19 year old decedent’s low
level of educational attainment, absence
of regular employment, status of depen-

dency on her parents, and history of al-
cohol and drug abuse was clearly rele-
vant to a determination of her “present
monetary value ... to the persons enti-
tled to receive the damages recovered,”
and the jury could conclude that these
negative factors offset, to the extent
found, what decedent’s present mone-
tary value would have been in their ab-
sence. Pearce v. Fletcher, — N.C. App.
—, 328 S.E.2d 889 (1985), upholding
award of damages in the amount of
$5,000.

E. Punitive Damages.

Punitive damages are recoverable
from municipalities in wrongful death
cases on the same basis as from other
tort-feasors. Jackson v. Housing Auth.,
— N.C. App. —, 326 S.E.2d 295 (1985).

ARTICLE 19.

Claims against the Estate.

§ 28A-19-1. Manner of presentation of claims.

(a) A claim against a decedent’s estate must be in writing and
state the amount or item claimed, or other relief sought, the basis
for the claim, and the name and address of the claimant; and must
be presented by one of the following methods:

(1) By delivery in person or by mail to the personal representa-
tive, collector or clerk of superior court. Such claim will be
deemed to have been presented from the time of such deliv-

ery.

(2) By mailing, registered or certified mail, return receipt re-
quested, to the personal representative or collector at the
address set out in the general notice to creditors. Such
claim will be deemed to have been presented from the time
when the return receipt is signed by the personal represen-
tative, collector, or his agent, or is refused by the personal
representatlve collector or his agent.

(3) By delivery to the clerk of court of the county in which the
estate is pending, which notice shall be filed in the appro-
priate estate file and copy mailed first class by the clerk of
superior court at the expense of the claimant to the per-
sonal representative, collector, or his agent. The claim w1ll



§ 28A-19-3 1985 SUPPLEMENT § 28A-19-12

be deemed to have been presented from the time of deliv-
ery to the clerk of court.
(1973, c. 1329, s. 3; 1977, c. 446, s. 1; 1985, c. 645, s. 1.)

Only Part of Section Set Out. — As  mail” in the first sentence of subdivision
the rest of the section was not affected (a)(2); substituted “from the time when
by the amendment, it is not set out. the return receipt is signed by the per-

Effect of Amendments. — The 1985 sonal representative, collector, or his
amendment, effective July 8, 1985, and agent, or is refused by the personal rep-
applicable to estate of decedents dying resentative, collector, or his agent” for
on or after that date, substituted “in per- “from the time of deposit of the claim
son or by mail to the personal represen- enclosed in a postpaid, properly ad-
tative, collector or clerk of superior dressed wrapper in a post office or offi-
court” for “to the personal representa- cial depository under the exclusive care
tive or collector” at the end of the first of the United States Postal Service” at
sentence of subdivision (a)(1), substi- the end of the second sentence of subdi-
tuted “registered or certified mail, re- vision (a)(2), and added subdivision
turn receipt requested” for “first-class (a)(3).

CASE NOTES

Applied in In re Watson, 70 N.C.
App. 120, 318 S.E.2d 544 (1984).

§ 28A-19-3. Limitations on presentation of claims.

CASE NOTES

Applied in Thorpe v. DeMent, 69
N.C. App. 355, 317 S.E.2d 692 (1984).

§ 28A-19-5. Contingent claims.
CASE NOTES

Applied in In re Watson, 70 N.C.
App. 120, 318 S.E.2d 544 (1984).

§ 28A-19-12. Claims due representative not pre-
ferred.

CASE NOTES

Attorney’s Fees and Commissions. against the estate, such as liens against
— This section does not apply to the pay-  property, funeral expenses, taxes, and
ment of attorney’s fees and commissions.  judgments, where the claimant also hap-
In re Estate of Longest, — N.C. App. —,  pens to be the personal representative of
328 S.E.2d 804 (1985). the estate. In re Estate of Longest, —

Claims by Personal Representa- N App — 328 S.E.2d 804 (1985).
tive. — This section applies to “claims”
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§ 28A-21-2 ADMINISTRATION OF DECEDENTS’ ESTATES § 28A-21-2

ARTICLE 21.

Accounting.

§ 28A-21-2. Final accounts.

(a) Unless the time for filing the final account has been extended
by the clerk of superior court, the personal representative or collec-
tor must file his final account for settlement within one year of his
qualification or within six months after his receipt of the State
inheritance tax release, whichever is later. If the total fair market
value of the decedent’s property subject to inheritance or estate tax,
both real and personal, including the value of transfers over which
the decedent retained any interest as described in G.S. 105-2(3), as
well as the taxable value of any gifts made within three years prior
to the date of death of the decedent, as also required by G.S.
105-2(3), is less than seventy-five thousand dollars ($75,000) and
all of the beneficiaries belong to the class (A) as defined in G.S.
105-4(a), then the personal representative or collector shall certify
in the final account filed with the clerk of superior court that no
inheritance tax return was required to be filed with the Depart-
ment of Revenue pursuant to G.S. 105-23. Such certification shall
list the amount and value of all of the decedent’s property, and with
respect to real estate, its particular location within or outside the
State, including any property transferred by the decedent over
which he had retained any interest as described in G.S. 105-2(3), or
any property transferred within three years prior to the date of the
decedent’s death, and after being filed and accepted by the clerk of
the superior court shall be prima facie evidence that such property
is free of any State inheritance or State estate tax liability. The
personal representative or collector shall produce vouchers for all
payments or verified proof for all payments in lieu of vouchers.
With the approval of the clerk of superior court, such account may
be filed voluntarily at any time. In all cases, the accounting shall be
reviewed, audited and recorded by the clerk of superior court in the
manner prescribed in G.S. 28A-21-1.

(C.C.P,, s. 481; Code, s. 1402; Rev., s. 103; C.S., s. 109; 1973, c.
1329, s. 3; 1975, c. 637, s. 5; 1977, c. 446, s. 1; 1979, c. 801, s. 13;
1981, c. 955, s. 2; 1981 (Reg. Sess., 1982), c. 1221, s. 3; 1985, c. 82, s.
3;c.656,s.3.1.)

Only Part of Section Set Out. — As such as the franchise tax credit under
the rest of the section was not affected § 105-120.2(d) or § 105-122(d) that
by the amendment, it is not set out. - would otherwise have been available un-

Editor’s Note. — der a section amenc(iled or repealedlby the
Session Laws 1985, c. 656, s. 55 pro- act before its amendment or repeal.
vides: “This act shall be known as the Effect of Amendments. — The 1985
"Pax Reduction Act of 1985"." amendment by c. _82, s. 3, effective July

" . 1, 1985, and applicable to the estates of

Sectlol} 56 of Session Laws 1985, c. decedents dying on or after that date,
565 prov1des tl_hat' t.hfa act does not affect  ,pgtituted “one hundred thousand dol-
the rights or !u?blhtles of the State ora Jars ($100,000)” for “seventy-five thou-
taxpayer arising under a section gand dollars ($75,000)” in the second
amended or repealed by the act before gentence of subsection (a).
its amendment or repeal, nor affect the The 1985 amendment by c. 656, s. 3.1,

right to any refund or credit of a tax, effective Aug. 1, 1985, and applicable to
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§ 28A-21-4

the estates of decedents dying on or after
that date, substituted “seventy-five
thousand dollars ($75,000)” for “one

1985 SUPPLEMENT

§ 28A-23-4

hundred thousand dollars ($100,000)” in
the second sentence of subsection (a).

§ 28A-21-4. Clerk may compel account.

CASE NOTES

Cited in In re Estate of Longest, —
N.C. App. —, 328 S.E.2d 804 (1985).

ARTICLE 23.
Settlement.

§ 28A-23-1. Settlement after final accouns filed.

CASE NOTES

Applied in In re Watson, 70 N.C.
App. 120, 318 S.E.2d 544 (1984).

§ 28A-23-3. Commissions allowed personal repre-
sentatives; representatives guilty of
misconduct or default.

CASE NOTES

Discretion of Clerk. — The allow-
ance of a commission to an executor is a
matter within the original jurisdiction of
the clerk of the superior court and it is
within his discretion to fix the amount,
subject to the maximum provided by
statute. In re Estate of Longest, — N.C.
App. —, 328 S.E.2d 804 (1985).

An executor has no right to fix and
determine compensation to be re-
ceived by him. In re Estate of Longest,
— N.C. App. —, 328 S.E.2d 804 (1985).

It is necessary for the executor to
file a petition for commissions and

fees along with the annual accountings
to enable the clerk to determine the
amount of the commission and attor-
ney’s fees. In re Estate of Longest, —
N.C. App. —, 328 S.E.2d 804 (1985).

Advance Held Improper. — Be-
cause the clerk alone has the discretion
to fix an executor’s compensation and an
attorney’s fee, coexecutor’s advance to
himself of the sum of $32,950.00 from
the estate was improper. In re Estate of
Longest, — N.C. App. —, 328 S.E.2d 804
(1985).

§ 28A-23-4. Counsel fees allowable to attorneys
serving as representatives.

CASE NOTES

Advance Held Improper. — Be-
cause the clerk alone has the discretion
to fix an executor’s compensation and an
attorney’s fee, coexecutor’s advance to

18

himself of the sum of $32,950.00 from
the estate was improper. In re Estate of
Longest, — N.C. App. —, 328 S.E.2d 804
(1985).



§ 28A-25-1 ADMINISTRATION OF DECEDENTS’ ESTATES § 28A-25-1.1

ARTICLE 25.
Small Estates.

§ 28A-25-1. Collection of property by affidavit
when decedent dies intestate.

(a) When a decedent dies intestate leaving personal property,
less liens and encumbrances thereon, not exceeding ten thousand
dollars ($10,000) in value, at any time after 30 days from the date of
death, any person indebted to the decedent or having possession of
tangible personal property or an instrument evidencing a debt, obli-
gation, stock or chose in action belonging to the decedent shall
make payment of the indebtedness or deliver the tangible personal
property or an instrument evidencing a debt, obligation, stock or
chose in action to a person claiming to be an heir or creditor of the
decedent, not disqualified under G.S. 28A-4-2, upon being pre-
sented a certified copy of an affidavit filed in accordance with sub-
section (b) and made by or on behalf of the heir or creditor stating:

(1) The name and address of the affiant and the fact that he or
she is an heir or creditor of the decedent;

(2) The name of the decedent and his residence at time of
death;

(3) The date and place of death of the decedent;

(4) That 30 days have elapsed since the death of the decedent;

(5) That the value of all the personal property owned by the
estate of the decedent, less liens and encumbrances
thereon, does not exceed ten thousand dollars ($10,000);

(6) That no application or petition for appointment of a per-
sonal representative is pending or has been granted in any
jurisdiction;

(7) The names and addresses of those persons who are entitled,
under the provisions of the Intestate Succession Act, to the
personal property of the decedent and their relationship, if
any, to the decedent; and

(8) A description sufficient to identify each tract of real prop-
erty owned by the decedent at the time of his death.

(1973, c. 1329, s. 3; 1975, c. 300, s. 9; 1983, c. 65, s. 1; ¢c. 713, s. 21;

1985, c. 651, s. 1)

Only Part of Section Set Out. — As  tion, which formerly read “Property col-
the rest of the section was not affected lectible by affidavit; contents of affida-
by the amendment, it is not set out. vit,” and inserted “or creditor” following

Effect of Amendments. — “heir” in two places in the introductory

The 1985 amendment, effective Oct. 1, language of subsection (a) and in subdi-
1985, rewrote the catchline to this sec- vision (a)(1).

§ 28A-25-1.1. Collection of property by affidavit
when decedent dies testate.

(a) When a decedent dies testate leaving property, real or per-

sonal or both, less liens and encumbrances, not exceeding ten thou-

sand dollars ($10 000) in value, at any time after 30 days from the
date of death, any person indebted to the decedent or having posses-
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§ 28A-25-1.1 1985 SUPPLEMENT § 28A-25-1.1

sion of property belonging to the decedent shall make payment of
the indebtedness or deliver the property to a person claiming to be
an heir, creditor, or devisee of the decedent, not disqualified under
G.S. 28A-4-2, upon being presented a certified copy of an affidavit
filed in accordance with subsection (b) and made by or on behalf of
the heir, creditor, or devisee stating:

(1) The name and address of the affiant and the fact that he is
an heir, creditor, or devisee of the decedent;

(2) The name of the decedent and his residence at time of
death;

(3) The date and place of death of the decedent;

(4) That 30 days have elapsed since the death of the decedent;

(5) That the decedent died testate leaving property, real or
personal or both, less liens and encumbrances, not exceed-
ing ten thousand dollars ($10,000) in value;

(6) That the decedent’s will has been admitted to probate in
the court of the proper county and a duly certified copy of
the will has been recorded in each county in which is lo-
cated any real property owned by the decedent at the time
of his death;

(7) That a certified copy of the decedent’s will is attached to the
affidavit;

(8) That no application or petition for appointment of a per-
sonal representative is pending or has been granted in any
jurisdiction;

(9) The names and addresses of those persons who are entitled,
under the provisions of the will or of the Intestate Succes-
sion Act, to the property of the decedent; and their rela-
tionship, if any, to the decedent; and

(10) A description sufficient to identify each tract of real prop-
erty owned by the decedent at the time of his death.

(b) Prior to the recovery of any assets of the decedent, a copy of
the affidavit described in subsection (a) shall be filed in the office of
the clerk of superior court of the county where the decedent had his
domicile at the time of his death. The affidavit shall be filed by the
clerk upon payment of the fee provided in G.S. 7A-307, shall be
indexed in the index to estates, and a copy shall be mailed by the
clerk to the persons shown in the affidavit as entitled to the prop-
erty.

(c) The presentation of an affidavit as provided in subsection (a)
shall be sufficient to require the transfer to the affiant or his desig-
nee of the title and license to a motor vehicle registered in the name
of the decedent owner; the ownership rights of a savings account or
checking account in a bank in the name of the decedent owner; the
ownership rights of a savings account or share certificate in a credit
union, building and loan association, or savings and loan associa-
tion in the name of the decedent owner; the ownership rights in any
stock or security registered on the books of a corporation in the
name of a decedent owner; or any other property or contract right
owned by decedent at the time of his death. (1985, c. 651, s. 2.)
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§ 28A-25-2 ADMINISTRATION OF DECEDENTS ESTATES § 28A-25-3

Editor’s Note. — Session Laws 1985,
c. 651, s. 7 makes this section effective
Oct. 1, 1985.

§ 28A-25-2. Effect of affidavit.

The person paying, delivering, transferring, or issuing property
or the evidence thereof pursuant to an affidavit meeting the re-
quirements of G.S. 28A-25-1(a) or 28A-25-1.1(a) is discharged and
released to the same extent as if he dealt with a duly qualified
personal representative of the decedent. He is not required to see to
the application of the property or evidence thereof or to inquire into
the truth of any statement in the affidavit. If any person to whom
an affidavit is delivered refuses to pay, deliver, transfer, or issue
any property or evidence thereof, it may be recovered or its pay-
ment, delivery, transfer, or issuance compelled upon proof of their
right in an action brought for that purpose by or on behalf of the
persons entitled thereto. The court costs and attorney’s fee incident
to the action shall be taxed against the person whose refusal to
comply with the provisions of G.S. 28A-25-1(a) or 28A-25-1.1(a)
made the action necessary. The heir, creditor, or devisee to whom
payment, delivery, transfer or issuance is made is answerable and
accountable therefor to any duly qualified personal representative
or collector of the decedent’s estate or to any other person having an
interest in the estate. (1973, c. 1329, s. 3; 1985, c. 651, s. 3.)

Effect of Amendments. — The 1985 first and fourth sentences, and substi-
amendment, effective Oct. 1, 1985, sub-  tuted “heir, creditor, or devisee” for
stituted “property” for “personal prop- “heir or creditor” near the beginning of
erty” in the first, second and third sen- the last sentence.
tences, inserted “or 28A-25-1.1(a)” in the

§ 28A-25-3. Disbursement and distribution of prop-
erty collected by affidavit.

(a) If there has been no personal representative or collector ap-
pointed by the clerk of superior court, the heir, creditor, or devisee
who has collected property of the decedent by affidavit pursuant to
G.S. 28A-25-1 or G.S. 28A-25-1.1 shall:

(1) Disburse and distribute the property in the following order:

a. To the payment of the surviving spouse’s year’s allow-
ance and the children’s year’s allowance assigned in
accordance with G.S. 30-15 through 30-33;

b. To the payment of the debts and claims against the
estate of the decedent in the order of priority set forth
in G.S. 28A-19-6, or to the reimbursement of any per-
son who has already made payment thereof;

c. To the distribution of the remainder of the property to
the persons entitled thereto under the provisions of
the will or of the Intestate Succession Act; and

(2) File an affidavit with the clerk of superior court that he has
collected the property of the decedent and the manner in
which he has disbursed and distributed it. This final affi-
davit shall be filed within 90 days of the date of filing of
the qualifying affidavit provided for in G.S. 28A-25-1 or
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§ 28A-25-4 1985 SUPPLEMENT § 28A-25-5
G.S. 28A-25-1.1. If the heir, creditor, or devisee cannot file
the final affidavit within 90 days, he shall file a report
with the clerk within that time period stating his reasons.
Upon determining that the heir, creditor, or devisee has
good reason not to file the final affidavit within 90 days,
the clerk may extend the time for filing up to one year
from the date of filing the qualifying affidavit.

(b) Nothing in this section shall be construed as changing the
rule of G.S. 28A-15-1 and G.S. 28A-15-5 rendering both real and
personal property, without preference or priority, available for the
discharge of debts and other claims against the estate of the dece-
dent. If it appears that it may be in the best interest of the estate to
sell, lease, or mortgage any real property to obtain money for the
payment of debts or other claims against the decedent’s estate, the
affiant shall petition the clerk of superior court for the appointment
of a personal representative to conclude the administration of the
decedent’s estate pursuant to G.S. 28A-25-5. (1973, c. 1329, s. 3;

1983, c. 711,s. 1; 1985, c. 651, 5. 4.)

Effect of Amendments. — “the same,” in paragraph (a)(1)c deleted

The 1985 amendment, effective Oct. 1,
1985, substituted “the heir, creditor, or
devisee” for “the heir or creditor”, de-
leted “personal” preceding “property,”
and inserted “or G.S. 28A-25-1.1" in the
introductory language of subsection (a),
in the introductory language of subdivi-
sion (a)(1) substituted “the property” for

“personal” preceding “property” and in-
serted “of the will or,” in subdivision
(a)(2) inserted “or G.S. 28A-25-1.1" at
the end of the second sentence and sub-
stituted “heir, creditor, or devisee” for
“heir or creditor” in the third and final
sentences, and in subsection (b) added
the second sentence.

§ 28A-25-4. Clerk may compel compliance.

If any heir, creditor, or devisee who has collected property of the
decedent by affidavit pursuant to G.S. 28 A-25-1 or 28A-25-1.1 shall
fail to make distribution or file affidavit as required by G.S.
28A-25-3, the clerk of superior court may, upon his own motion or
at the request of any interested person, issue an attachment
against him for a contempt and commit him until he makes proper
distribution and files the affidavit. In addition to or in lieu of filing
this attachment, the clerk may require the heir, creditor, or devisee
to post a bond conditioned as provided in G.S. 28A-8-2. (1973, c.
1329, s. 3; 1983, ¢. 711, s. 2; 1985, c. 651, s. 5.)

Effect of Amendments. — first sentence deleted “personal” preced-
The 1985 amendment, effective Oct. 1, ing “property” and inserted “or
1985, inserted “creditor, or devisee” in 28A-25-1.1.”
the first and second sentences and in the

§ 28A-25-5. Subsequently appointed personal rep-
resentative or collector.

Nothing in this Article shall preclude any interested person, in-
cluding the affiant, from petitioning the clerk of superior court for
the appointment of a personal representative or collector to con-
clude the administration of the decedent’s estate. If such is done,
the affiant who has been collecting property by affidavit shall cease
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§ 28A-25-5 ADMINISTRATION OF DECEDENTS’ ESTATES § 28A-25-5

to do so, shall deliver all assets in his possession to the personal
representative, and shall render a proper accounting to the per-
sonal representative or collector. A copy of the accounting shall also
be filed with the clerk having jurisdiction over the personal repre-
sentative or collector. (1973, ¢. 1329, s. 3; 1975, c. 300, s. 10; 1985, c.
651,s.6.)

Effect of Amendments. — The 1985 leted “personal” preceding “property” in
amendment, effective Oct. 1, 1985, de- the second sentence.
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1985 SUPPLEMENT

§ 29-14

Chapter 29.
Intestate Succession.

ARTICLE 1.

General Provisions.

§ 29-2. Definitions.

CASE NOTES

VI. Heirs.
V1. HEIRS.
Technical Construction of Term
“Heirs”. — Absent words expressing

testatrix’ contrary intent, the court
would construe the word “heirs” in will
in the technical sense. Rawls v. Rideout,
— N.C. App. —, 328 S.E.2d 783 (1985).

Consideration of Laws in Effect at
Time of Death. — In construing a will
with a remainder interest to a class of
the testatrix’ “heirs,” the courts look to

§ 29-8. Partial intestacy.
CASE

Section Codifies Common Law. —
This section, which was adopted in 1959,
was a codification of the common law.
Ferguson v. Croom, — N.C. App. —, 326
S.E.2d 373 (1985).

Section Adopts Majority Rule. —
The rule adopted by this section is also
in accordance with the rule followed by a
majority of the sister states. Ferguson v.
Croom, — N.C. App. —, 326 S.E.2d 373
(1985).

the intestacy laws in effect at the testa-
trix’ death to determine who the “heirs”
are and the shares which they are enti-
tled to take, unless the language of the
will reveals a contrary intent. Rawls v.
Rideout, — N.C. App. —, 328 S.E.2d 783
(1985).

For discussion of construction of
the phrase “to my nearest (relatives)
heirs” in the remainder clause of a de-
vise by testatrix who died in May, 1962,
see Rawls v. Rideout, — N.C. App. —,
328 S.E.2d 783 (1985).

NOTES

This section creates a mandatory
plan for disposing of a decedent’s prop-
erty which does not pass by will. It di-
rects that the property pass by intestate
succession without regard to the intent
expressed by a testator in a will. Fergu-
son v. Croom, — N.C. App. —, 326
S.E.2d 373 (1985).

ARTICLE 2.

Shares of Persons Who Take upon Intestacy.

§ 29-14. Share of surviving spouse.

Editor’s Note. — Session Laws 1979,
c. 186, s. 1, which became effective Octo-
ber 1, 1979 and was applicable to the
estates of decedents dying on or after
that date, rewrote this section to read as
follows:

“§ 29-14. Share of surviving spouse.

(a) If the intestate is survived by only
one child or by any lineal descendant of

24

only one deceased child, and the net es-
tate does not exceed fifteen thousand
dollars ($15,000) in value, the share of
the surviving spouse shall be the entire
net estate; but if the net estate exceeds
fifteen thousand dollars ($15,000) in
value, the share of the surviving spouse
shall be fifteen thousand dollars
($15,000) in value plus one-half of the
balance of the net estate; or



§ 29-15

“(b) If the intestate is survived by two
or more children or by one child and any
lineal descendant of one or more de-
ceased children, or by lineal descendants
of two or more deceased children, and
the net estate does not exceed fifteen
thousand dollars ($15,000) in value, the
share of the surviving spouse shall be
the entire net estate; but if the net es-
tate exceeds fifteen thousand dollars
($15,000) in value, the share of the sur-
viving spouse shall be fifteen thousand
dollars ($15,000) in value plus one-third
of the balance of the net estate; or

“(c) If the intestate is not survived by
a child, children, or any lineal descen-
dant of a deceased child or children, but
is survived by one or more parents, and
the net estate does not exceed twenty-
five thousand dollars ($25,000) in value,
the share of the surviving spouse shall
be the entire net estate; but if the net
estate exceeds twenty-five thousand dol-
lars ($25,000) in value, the share of the
surviving spouse shall be twenty-five
thousand dollars ($25,000) in value plus
one-half of the balance of the net estate;
or

“(d) If the intestate is not survived by
a child, children, or any lineal descen-
dant of a deceased child or children, or
by a parent, the share of the surviving
spouse shall be the entire net estate.

“(e) If under subsections (a), (b), or (¢)
of this section the surviving spouse is
not entitled to the entire net estate, the
surviving spouse may elect to take his or

INTESTATE SUCCESSION
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her share wholly in personal property,
wholly in real property, or partly in per-
sonal property and partly in real prop-
erty in such proportions as the surviving
spouse may elect. The election of the
surviving spouse may be made by writ-
ten instrument filed with the personal
representative within seven months af-
ter the issuance of letters testamentary
or letters of administration. By agree-
ment between the personal representa-
tive and the surviving spouse, or by or-
der of the Clerk of Superior Court upon
good cause shown, the seven month pe-
riod for the surviving spouse’s election
may be extended. If the surviving spouse
is the personal representative, any ex-
tension shall be granted by the Clerk of
Superior Court. If no election is filed
within seven months, and no extension
has been agreed to or ordered, the per-
sonal representative shall distribute the
share of the surviving spouse wholly in
personal property, wholly in real prop-
erty, or partly in personal property and
partly in real property in such propor-
tions as the personal representative may
determine.”

For the version of this section as in
effect prior to the 1979 amendment, see
Session Laws 1959, c. 879, s. 1.

Session Laws 1981, c. 69, which be-
came effective March 5, 1981, and is ap-
plicable to estates of persons dying on or
after that date, again rewrote this sec-
tion, to read as set out in the main vol-
ume.

CASE NOTES

Cited in Rawls v. Rideout, — N.C.
App. —, 328 S.E.2d 783 (1985).

§ 29-15. Shares of others than surviving spouse.

CASE NOTES

When a gift is made to a class of
“heirs,” the intestacy laws govern
not only the identification of the “heirs,”
but also the shares to which they are
entitled. Rawls v. Rideout, — N.C. App.
—, 328 S.E.2d 783 (1985).

Per Capita Distribution. — This
chapter calls for a per capita distribu-
tion of the decedent’s real and personal
property to all surviving persons in the
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same degree of relationship to the dece-
dent. The distribution scheme is com-
monly referred to as “per capita at each
generation.” Rawls v. Rideout, — N.C.
App. —, 328 S.E.2d 783 (1985).

Applied in McDowell v. Estate of An-
derson, 69 N.C. App. 725, 318 S.E.2d 258
(1984); Betts v. Parrish, 312 N.C. 47,
320 S.E.2d 662 (1984).
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ARTICLE 3.

Distribution among Classes.

§ 29-16. Distribution among classes.

CASE NOTES

When a gift is made to a class of property to all surviving persons in the
“heirs,” the intestacy laws govern same degree of relationship to the dece-
not only the identification of the “heirs,” dent. The distribution scheme is com-
but alSO the Shares to Wthh they are monly referred to as “per Capita at each
entitled. Rawls v. Rideout, — N.C. App. generation.” Rawls v. Rideout, — N.C.
—, 328 S.E.2d 783 (1985). . App.—, 328 S.E.2d 783 (1985).

Per Capita Distribution. — This Applied in Ferguson v. Croom, —

chapter calls for a per capita distribu-
tion of the decedent’s real and personal N.C..App. —, 526.5.5:2d 873.(1985).

ARTICLE 6.
Illegitimate Children.

§ 29-19. Succession by, through and from illegiti-
mate children.

CASE NOTES

Plea of Guilty in Bastardy Action ternity to the child by pleading guilty in
as Basis for Inheritance by Child. — a criminal bastardy action. Sanders v.
An illegitimate child may inherit, Brantley, — N.C. App. —, 323 S.E.2d
through intestate succession, from the 496 (1984).
estate of a father who acknowledged pa-
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§ 31-12

Chapter 31.
Wills.

Article 2.

Revocation of Will.

Sec.
31-5.5. After-born or

after-adopted

child; illegitimate child; ef-
fect on will.

ARTICLE 1.
Execution of Will.

§ 31-1. Who may make will.

CASE NOTES

Primary object in interpreting a
will is to give effect to the intention
of the testator. Misenheimer v.
Misenheimer, — N.C. —, 325 S.E.2d 195
(1985).

Presumption Against Intestacy. —
It is a long-standing policy of the State

of North Carolina to construe a will with
the presumption that the testator did
not intend to die intestate with respect
to any part of his property. Misenheimer
v. Misenheimer, — N.C. —, 325 S.E.2d
195 (1985).

ARTICLE 2.
Revocation of Will.

§ 31-5.5. After-born or after-adopted child; illegiti-
mate child; effect on will.

(b) The provisions of G.S. 28A-22-2 shall be construed as being
applicable to after-adopted children and to after-born children,
whether legitimate or entitled illegitimate.

(1868-9, c. 113, s. 62; Code, s. 2145; Rev., s. 3145; C.S., s. 4169;
1963, c. 1098, s. 7; 1955, c. 541, 1973, c. 1062, s. 2; 1985, c. 689, s. 9.)

amendment, effective July 11, 1985,
substituted “G.S. 28A-22-2” for “G.S.
28-153 through 28-158” near the begin-
ning of subsection (b).

Only Part of Section Set Out. — As
the rest of the section was not affected
by the amendment, it is not set out.

Effect of Amendments. — The 1985

ARTICLE 5.
Probate of Will

§ 31-12. Executor may apply for probate.

CASE NOTES

Misenheimer, — N.C. —, 325 S.E.2d 195
(1985).
Presumption Against Intestacy. —

Primary object in interpreting a
will is to give effect to the intention
of the testator. Misenheimer .
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It is a long-standing policy of the State
of North Carolina to construe a will with
the presumption that the testator.did
not intend to die intestate with respect

1985 SUPPLEMENT

§ 31-42

to any part of his property. Misenheimer
v. Misenheimer, — N.C. —, 325 S.E.2d
195 (1985).

§ 31-38. Devise presumed to be in fee.

CASE NOTES

II. RULES OF CONSTRUCTION.

Primary object in interpreting a
will is to give effect to the intention
of the testator. Misenheimer v.
Misenheimer, — N.C. —, 325 S.E.2d 195
(1985).

Presumption Against Intestacy. —

It is a long-standing policy of the State
of North Carolina to construe a will with
the presumption that the testator did
not intend to die intestate with respect
to any part of his property. Misenheimer
v. Misenheimer, — N.C. —, 325 S.E.2d
195 (1985).

ARTICLE 7.
Construction of Will.

§ 31-42. Failure of devises and legacies by lapse or
otherwise; renunciation.

CASE NOTES

III. Devise or Legacy to Testator’s
Slayer.

I. GENERAL CONSIDERATION.

This section applies to all wills and
provides means by which property is to
be distributed in the event of failure of
devises and legacies by lapse or other-
wise. Misenheimer v. Misenheimer, —
N.C.—, 325 S.E.2d 195 (1985).

II. PROPERTY PASSING UNDER
RESIDUARY CLAUSE.

Construction of Residuary Clause,
etc. —

No particular mode of expression is
needed to constitute a residuary clause.
All that is required is an adequate indi-
cation that a particular clause was in-
tended to dispose of property which was
not otherwise disposed of by the will.
Betts v. Parrish, 312 N.C. 47, 320 S.E.2d
662 (1984).

Construction to Prevent Intestacy.

It is a general rule always to construe
a residuary clause so as to prevent an
intestacy as regards any part of the tes-
tator’s estate, unless there is an appar-
ent intention to the contrary. Betts v.
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Parrish, 312 N.C. 47, 320 S.E.2d 662
(1984).

When the language of the will is defi-
nite and clear, the presumption that the
will must be construed to prevent par-
tial intestacy is generally not employed.
If the language is unambiguous, then
there is no need to resort to a construc-
tion of the will, and the expression of the
testator must be given effect. Betts v.
Parrish, 312 N.C. 47, 320 S.E.2d 662
(1984).

Applicability of Subdivision (c¢)
(1)a. — Where it is clear from the resid-
uary clause itself or other parts of the
will, that the testator had in fact a con-
trary intention, namely, that the residue
should not be general, and that things
given away should not fall into the resi-
due, subdivision (c)(1)a does not apply.
Betts v. Parrish, 312 N.C. 47, 320 S.E.2d
662 (1984).

III. DEVISE OR LEGACY TO
TESTATOR’S SLAYER.

Subsection (a) Rather than Subdi-
vision (c)(2) Applies. — If the court
were to hold that subdivision (c)(2)
applies merely because the slayer does
not, in fact, predecease the slain, the
court would be ignoring the legislative
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scheme intended by the statutory pre-
sumption of the slayer’s death. More-
over, subsection (c) expressly states that
that subsection applies only if subsec-
tion (a) is not applicable, thus making
subsection (a) the dominant or control-
ling statute. Misenheimer V.
Misenheimer, — N.C. —, 325 S.E.2d 195
(1985).

Presumption in § 31A-4(3) Equiva-
lent to Actual Death. — It was the in-
tent of the General Assembly that the
presumption in § 31A-4(3) be equiva-
lent to actual death for all purposes of
determining the disposition of property
of the testator. Misenheimer V.
Misenheimer, — N.C. —, 325 S.E.2d 195
(1985).

Distributed in Accord with Sub-
section (a). — Because of the failure of
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a slayer’s legacy, the property that
would have gone to him under the will
had he not been convicted of killing the
testator must be distributed in accord
with subsection (a). Misenheimer v.
Misenheimer, — N.C. —, 325 S.E.2d 195
(1985).

Where slayer’s two children are
alive and would have been heirs of
testator had he died intestate, slayer’s
failed legacy must pass by substitution
to them in accordance with subsection
(a). Because of the conclusive presump-
tion in § 31A-4(3) that the slayer prede-
ceased the testator, subsection (a), not
subdivision (c)(2), applies. Misenheimer
v. Misenheimer, — N.C. —, 325 S.E.2d
195 (1985).
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§ 31A-15

Chapter 31A.
Acts Barring Property Rights.

ARTICLE 3.
Willful and Unlawful Killing of Decedent.

§ 31A-3. Definitions.

CASE NOTES

Applied in Jones v. All Am. Life Ins.
Co., — N.C. —, 325 S.E.2d 237 (1985).

§ 31A-4. Slayer barred from testate or intestate
succession and other rights.

CASE NOTES

Presumption in Subdivision (3)
Equivalent to Actual Death. — It was
the intent of the General Assembly that
the presumption in subdivision (3) of
this section be equivalent to actual
death for all purposes of determining the
disposition of property of the testator.
Misenheimer v. Misenheimer, — N.C.
—, 325 S.E.2d 195 (1985).

Slayer’s Legacy Distributed in Ac-
cord with § 31-42(a). — Because of the
failure of a slayer’s legacy, the property
that would have gone to him under the
will had he not been convicted of killing
the testator must be distributed in ac-

cord with § 31-42(a). Misenheimer v.
Misenheimer, — N.C. —, 325 S.E.2d 195
(1985).

Where slayer’s two children are
alive and would have been heirs of
testator had he died intestate, slayer’s
failed legacy must pass by substitution
to them in accordance with § 31-42(a).
Because of the conclusive presumption
in subdivision (3) of this section that the
slayer predeceased the testator, § 31-
42(a), not § 31-42(c)(2), applies.
Misenheimer v. Misenheimer, — N.C.
—, 325 S.E.2d 195 (1985).

ARTICLE 4.

General Provisions.

§ 31A-15. Chapter to be broadly construed.

CASE NOTES

Applied in Jones v. All Am. Life Ins.
Co., — N.C. —, 325 S.E.2d 237 (1985).
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Chapter 32A.
Powers of Attorney.

Article 1. Sec.
Statutory Short Form Power of 32A-3. Provisions not exclusive; refer-
Attorney. ence to Chapter 32B.
Sec. Article 2.
32A-1. Statu}t:)t:)rge?}(l)(}rlt&tl*;g:rr?e;f General Durable Power of Attorney.
32A-2. Powers conferred by the Statu- 32A-14. Powers of attorney executed
tory Short Form Power of under the provisions of G.S.
Attorney set out in G.S. 47-115.1; reference to
32A-1. Chapter 32B.
ARTICLE 1.

Statutory Short Form Power of Attorney.

§ 32A-1. Statutory Short Form of General Power of
Attorney.

The use of the following form in the creation of a power of attor-
ney is lawful, and, when used, it shall be construed in accordance
with the provisions of this Chapter.

“NOTICE: THE POWERS GRANTED BY THIS DOCU-
MENT ARE BROAD AND SWEEPING. THEY ARE DE-
FINED IN CHAPTER 32A OF THE NORTH CAROLINA
GENERAL STATUTES WHICH EXPRESSLY PERMITS
THE USE OF ANY OTHER OR DIFFERENT FORM OF
POWER OF ATTORNEY DESIRED BY THE PARTIES

CONCERNED.

State of.. . L;.vens

Countyof.........

2 o o & e , the undersigned, hereby appoint ... ... .. my
attorney-in-fact for me and give suci?; person full power to

act in my name, place and stead in any way which I myself
could do if I were personally present with respect to the
following matters as each of them is defined in Chapter
32A of the North Carolina General Statutes to the extent
that I am permitted by law to act through an agent. (DI-
RECTION g: Initial the line opposite any one or more of the
subdivisions as to which the principal desires to give the
attorney-in-fact authority.)

(1) Real property transactions; ................

(2) Personal property transactions; ...........

(3) Bond, share and commodity transactions;

(4)' - Banking transactions; ... .t coiiiiiien. Sariegt D

(5)  Bafe deposits; .. .. lisisecs J BBl on s ons o S

(6) Business operating transactions; ......... I —

(7) Insurancetransactions; ....................

(8) ~Estate transactions; ....... vt iibereranes

(9) Personal relationships and affairs; .......

(10) Social security and unemployment; ......

(11) Benefits from military service; ............
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(12) "TRE oin0 vmiel it Ko ST s 5515 55 59,0558 bt mn I
(13) Employment of agents ...................... A

(If power of substitution and revocation is to be given,
add: ‘T also give to such person full power to appoint an-
other to act as my attorney-in-fact and full power to revoke
such appointment.’)

(If period of power of attorney is to be limited, add: ‘This
power terminates . ....... ,19....)0)

(If power of attorney is to be a durable power of attorney
under the provision of Article 2 of Chapter 32A and is to
continue in effect after the incapacity or mental incompe-
tence of the principal, add: “This power of attorney shall
not be affected by my subsequent incapacity or mental in-
competence.’)

(If power of attorney is to take effect only after the inca-
pacity or mental incompetence of the principal, add: “This
power of attorney shall become effective after I become
incapacitated or mentally incompetent.’)

Dated........ W i -
........................... (Seal)
Signature
STATEOF........ COUNTYOF........
Onthis...... dayof...... O b , personally appeared
before me, the said named ... ... to me known and known

to me to be the person described in and who executed the
foregoing instrument and he (or she) acknowledged that he
(or she) executed the same and being duly sworn by me,
made oath that the statements in the foregoing instrument
are true.
My Commission Expires........
(Signature of Notary Public)
Notary Public (Official Seal)”

(1983, c. 626, s. 1; 1985, c. 162, s. 1;¢c. 618, s. 1.)

Editor’s Note. —

Session Laws 1985, c. 162, s. 2, pro-
vides: “No power of attorney executed
pursuant to Chapter 32A of the General
Statutes prior to October 1, 1985, shall
be invalid for the reason that the power
of attorney was not signed by the princi-
pal under seal.”

Effect of Amendments. — The 1985
amendment by c. 162, s. 1, effective May
7, 1985, added “(Seal)” following the sig-
nature line in the form.

The 1985 amendment by c. 618, s. 1,
effective July 5, 1985, made the same
change made by c. 162 and further re-
vised the form set out in this section.

§ 32A-2. Powers conferred by the Statutory Short
Form Power of Attorney set out in G.S.

32A-1.

The Statutory Short Form Power of Attorney set out in G.S.
32A-1 confers the following powers on the attorney-in-fact named

therein:

(2) Personal Property Transactions. — To lease, purchase, ex-

change, and acquire, and to agree, bargain, and contract
for the lease, purchase, exchange, and acquisition of, and
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to accept, take, receive, and possess any personal property
whatsoever, tangible or intangible, or interest thereto, on
such terms and conditions, and under such covenants, as
said attorney-in-fact shall deem proper; and to maintain,
repair, improve, manage, insure, rent, lease, sell, convey,
subject to liens and mortgages, and hypothecate, and in
any way or manner deal with all or any part of any per-
sonal property whatsoever, tangible or intangible, or any
interest therein, that the principal owns at the time of
execution or may thereafter acquire, under such terms and
conditions, and under such covenants, as said attorney-in-
fact shall deem proper.

(10) Social Security and Unemployment. — To prepare, exe-

cute and file all social security, unemployment insurance
and information returns required by the laws of the United
States, or of any state or subdivision thereof, or of any
foreign government.

(12) Tax. — To prepare, execute, verify and file in the name of

the principal and on behalf of the principal any and all
types of tax returns, amended returns, declaration of esti-
mated tax, report, protest, application for correction of as-
sessed valuation of real or other property, appeal, brief,
claim for refund, or petition, including petition to the Tax
Court of the United States, in connection with any tax
imposed or proposed to be imposed by any government, or
claimed, levied or assessed by any government, and to pay
any such tax and to obtain any extension of time for any of
the foregoing; to execute waivers or consents agreeing to a
later determination and assessment of taxes than is pro-
vided by any statute of limitations; to execute waivers of
restriction on the assessment and collection of deficiency in
any tax; to execute closing agreements and all other docu-
ments, instruments and papers relating to any tax liability
of any sort; to institute and carry on through counsel any
proceeding in connection with determining or contesting
any such tax or to recover any tax paid or to resist any
claim for additional tax on any proposed assessment or
levy thereof; and to enter into any agreements or stipula-
tions for compromise or other adjustments or disposition of
any tax.

(13) Employment of Agents. — To employ agents such as legal .

counsel, accountants or other professional representation
as may be appropriate and to grant such agents such
powers of attorney or other appropriate authorization as
may be required in connection with such representation or
by the Internal Revenue Service or other governmental
authority. (1983, c. 626, s. 1; 1985, c. 618, s. 2.)

Only Part of Section Set Out. — As
the rest of the section was not affected
by the amendment, it is not set out.

Effect of Amendments. — The 1985
amendment, effective July 5, 1985, sub-
stituted “and mortgages” for “mort-
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gages, subject to deeds of trust” preced-
ing “and hypothecate, and in any way or
manner deal with all or any part of any”
and deleted “real or” thereafter in subdi-
vision (2), rewrote subdivision (10),
which formerly related to tax, social se-
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curity, and unemployment returns, and
added subdivisions (12) and (13).

§ 32A-3. Provisions not exclusive; reference to
Chapter 32B.

(a) The provisions of this Article are not exclusive and shall not
bar the use of any other or different form of power of attorney
desired by the parties concerned.

(b) A power of attorney under the provisions of this Article may
refer to Chapter 32B as the same is set out in Chapter 626 of the
1983 Session Laws. (1983, c. 626, s. 1; 1985, c. 609, s. 4.)

Effect of Amendments. — The 1985 serted “reference to Chapter 32B” at the
amendment, effective July 4, 1985, and end of the catchline, designated the first
applicable to powers of attorneys exe- paragraph as subsection (a), and added
cuted on or after October 1, 1983, in- subsection (b).

ARTICLE 2.

Durable Power of Attorney.

§ 32A-14. Powers of attorney executed under the
provisions of G.S. 47-115.1; reference to
Chapter 32B.

(a) A power of attorney executed pursuant to G.S. 47-115.1 prior
to October 1, 1983, shall be deemed to be a durable power of attor-
ney as defined in G.S. 32A-8.

(b) A power of attorney under the provisions of this Article may
refer to Chapter 32B as the same is set out in Chapter 626 of the
1983 Session Laws. (1983, c. 626, s. 1; 1985, c. 609, s. 5.)

Editor’s Note. — Section 47-115.1, cuted on or after October 1, 1983, added
referred to in this section, was repealed “reference to Chapter 32B” at the end of
by Session Laws 1983, c. 626, s. 2. the catchline, designated the first para-

Effect of Amendments. — The 1985 graph as subsection (a), and added sub-
amendment, effective July 4, 1985, and  gection (b).
applicable to powers of attorneys exe-
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Chapter 33.
Guardian and Ward.

Article 1. Article 4A.
Creation and Termination of Guardian Sales Validated.
Guardianship.
Sec Sec.
331, Jurisdiction in clerk of superior 33-35.2. Certain private sales validated.
court.
ARTICLE 1.

Creation and Termination of Guardianship.

§ 33-1. Jurisdiction in clerk of superior court.

The clerks of the superior court within their respective counties
have full power, from time to time, to take cognizance of all matters
concerning orphans and their estates and to appoint guardians in
all cases of infants, incompetents or inebriates: Provided, that
guardians shall be appointed by the clerks of the superior courts in
the counties in which the infants, incompetents or inebriates reside,
unless the guardians be the next of kin of such incompetents or a
person designated by such next of kin in writing filed with the
clerk, in which case, guardians may be appointed by the clerk of the
superior court in any county in which is located a substantial part
of the estates belonging to such incompetents, or unless an infant
resides with an individual who is domiciled in the State of North
Carolina and who is guardian of such infant’s estate, in which case
a guardian of the person of such infant may be appointed by the
clerk of the superior court in the county in which the guardian of
such infant’s estate is domiciled. Provided, further, where any adult
person is found to be incompetent from want of understanding to
manage his affairs by reason of physical and mental weakness on
account of old age, disease, or other like infirmities, the clerk may
appoint a trustee in lieu of a guardian for said persons. The trustee
so appointed shall be subject to the laws now or which hereafter
may be enacted for the control and handling of estates by guard-
ians. (1762, c. 69, ss. 5, 7; R.C., c. 54, s. 2; 1868-9, c. 201, s. 4; Code,
s. 1566; Rev., s. 1766; 1917, c. 41, s. 1; C.S., s. 2150; 1935, c. 467,
1945, c. 902; 1953, c. 615; 1959, c. 1028, s. 5; 1977, c. 725, s. 4; 1985,
c. 589, s. 13.)

Editor’s Note. — leted “is declared incompetent in connec-
Session Laws 1985, c. 589, s. 65 is a  tion with his commitment to a mental
severability clause. hospital or” following “Provided, fur-

Effect of Amendments. — The 1985 ther, where any adult person” at the be-
amendment, effective Jan. 1, 1986, de- ginning of the second sentence.
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OPINIONS OF ATTORNEY GENERAL

A clerk of superior court may ap- Diana Morgan, Assistant Clerk of Supe-
point a guardian of the person when rior Court, Brunswick County, 54
there is no natural guardian for a minor. N.C.A.G. 31 (1984).

See opinion of Attorney General to Ms.

ARTICLE 4A.
Guardian Sales Validated.

§ 33-35.1. Deeds by guardians omitting seal, prior
to January 1, 1944, validated.

Editor’s Note. — Session Laws 1985, ians’ Deeds Validated When Seal Omit-
c. 654, s. 1(1) rewrote the heading to Ar-  ted.”
ticle 4A, which formerly read “Guard-

§ 33-35.2. Certain private sales validated.

All private sales of real and personal property made by a guard-
ian under Article 4 of this Chapter before June 1, 1985, that, under
G.S. 1-339.36, should have been conducted as public sales because
an upset bid was submitted, are validated to the same extent as if
the guardian had complied with the procedures for a public sale.
(1985, c. 654, s. 1(2)).

Editor’s Note. — Session Laws 1985, shall not affect pending litigation. The
c. 654, s. 2, makes this section effective  act was ratified July 8, 1985.
upon ratification and provides that it

36



§ 34-16 VETERANS’ GUARDIANSHIP ACT § 34-16

Chapter 34.
Veterans’ Guardianship Act.

Sec.
34-16. [Repealed.]

§ 34-16: Repealed by Session Laws 1985, c. 589, s. 14, effective
January 1, 1986.

Editor’s Note. — Session Laws 1985,
c. 589, s. 65 is a severability clause.
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Chapter 35.
Persons with Mental Diseases and Incompetents.

Article 1. Part 5. Qualifications, Priorities,
Definitions Duties, and Liabilities

) of Guardians.
Sec.
35-1. Inebriates defined.
35-1.1. Definitions of mental disease,

ete.

Sec.

35-1.34. General powers and duties of
guardians with respect to
the person.

Article 1A. Article 2.

Guardianship of Incompetent
Adults.

Part 2. Definitions. 35-2. Appointment of guardian.
35-1.7. Definitions. 35-4.1 to 35-5. [Repealed.]

Guardianship and Management of
Estates of Incompetents.

ARTICLE 1.

Definitions.

§ 35-1. Inebriates defined.

Any person who habitually, whether continuously or periodically,
indulges in the use of alcoholic beverages, narcotics or drugs to such
an extent as to stupefy his mind and to render him incompetent to
transact ordinary business with safety to his estate, or who renders
himself, by reason of the use of alcoholic beverages, narcotics or
drugs, dangerous to person or property, or who, by the frequent use
of alcoholic beverages, narcotics or drugs, renders himself cruel and
intolerable to his family, or fails from such cause to provide his
family with reasonable necessities of life, shall be deemed an ine-
briate: Provided, the habit of so indulging in such use is at the time
of incompetency hearing of at least one year’s standing. (1879, c.
329; Code, s. 1671; 1891, c. 15, s. 7; 1903, c. 543; Rev., s. 1892; C.S.,
s. 2284; 1981, c. 412, s. 4; c. 747, s. 66; 1985, c. 589, s. 15.)

Editor’s Note. — amendment, effective Jan. 1, 1986, sub-
Session Laws 1985, c. 589, s. 65 is a  stituted “incompetency hearing” for “in-
severability clause. quisition” near the end of the section.

Effect of Amendments. — The 1985

§ 35-1.1. Definitions of mental disease, etc.

” e

The words “mental disease,” “mental disorder” and “mental ill-

ness” shall mean an illness which so lessens the capacity of the
person to use his customary self-control, judgment, and discretion
in the conduct of his affairs and social relations as to make it neces-
sary or advisable for him to be under treatment, care, supervision,
guidance, or control. The terms shall be construed to include “lu-
nacy,” “unsoundness of mind,” and "insanity.” '
A “mentally retarded” person refers to a person who has signifi-
cantly subaverage general intellectual functioning existing concur-
rently with deficits in adaptive behavior and manifested before age
22. (1945, c. 952, 5. 2; 1979, c. 751, s. 29; 1985, c. 589, s. 16.)
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§ 35-1.6 PERSONS WITH MENTAL DISEASES, ETC. § 35-1.7

Editor’s Note. — Session Laws 1985, stituted “before age 22” for “during his
c. 589, s. 65 is a severability clause. developmental period” at the end of the
Effect of Amendments. — The 1985  gsecond paragraph.
amendment, effective Jan. 1, 1986, sub-

ARTICLE 1A.

Guardianship of Incompetent Adults.
Part 1. Legislative Purpose.

§ 35-1.6. Legislative purpose.

CASE NOTES

Cited in Thomas S. v. Morrow, 601 F.
Supp. 1055 (W.D.N.C. 1984).

Part 2. Definitions.

§ 35-1.7. Definitions.

When used in this Article:

(4) The term “disinterested public agent” means an adult offi-
cer, agent, or employee of a State human resources agency
who has no immediate responsibilities for providing ser-
vices to a ward or the director or assistant directors of a
local human resources agency. The fact that a disinter-
ested public agent is employed by a State or local human
resources agency that provides financial assistance to a
ward does not disqualify that person from being appointed
a guardian. A disinterested public agent who is appointed
a ftguardian shall serve in this caf)acity by virtue of his
office or employment, which shall be identified in the
clerk’s order issued pursuant to G.S. 35-1.16%) or G.S.
35-1.17. When the disinterested public agent’s office or em-
plo}};ment terminates, his successor in office or employment
or his immediate supervisor, if there is no successor, shall

succeed him as guardian unless the clerk shall otherwise
order. Any individual permitted to be a guardian under
G.S. 122C-122 is a disinterested public agent if he has no
immediate responsibilities for providing services to a ward.

(17) “Mental health professional” means any individual with
appropriate training or experience in the field of mental
health care of the mentally ill, including physicians, prac-
ticing psychologists, psychological associates, social
workers, and registered nurses as specified by the Commis-
sion for Mental Health, Mental Retardation, and Sub-
stance Abuse Services.

(18) “Mental retardation professional” means any individual
with appropriate training or experience in the field of care
for the mentally retarded, including practicing psycholo-
gists, psychological associates, physicians, educators,
social workers, and registered nurses as specified by the
Commission for Mental Health, Mental Retardation, and
Substance Abuse Services.
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§ 35-1.28

1985 SUPPLEMENT

§ 35-1.34

(23) The term “treatment facility” means the same as the term
“treatment facility” means under the provisions of G.S.
122C-3, and it includes group homes, halfway houses and
other community-based residential facilities for impaired

adults.

(31) The term “mental retardation” refers to a person who has
significantly subaverage general intellectual functioning
existing concurrently with deficits in adaptive behavior
and manifested before age 22. (1977, c. 725, s. 1; 1979, c.

751,s.1;1985, c. 361,s.1

Only Part of Section Set Out. — As
the rest of the section was not affected
by the amendments, it is not set out.

Editor’s Note. — Session Laws 1985,
c. 589, s. 65 is a severability clause.

Effect of Amendments. — The 1985
amendment by c. 361, s. 1, effective July
1, 1985, added the third and fourth sen-
tences of subdivision (4).

The 1985 amendment by c. 589, ss. 17
to 21, effective Jan. 1, 1986, added the
last sentence of subdivision (4), rewrote

; €. 589, ss. 17-21.)

subdivision (17), which formerly read
“The term ‘mental health professional’
has the same meaning as set out in G.S.
122-36(h),” rewrote subdivision (18),
which formerly read “The term ‘mental
retardation professional’ has the same
meaning as set out in G.S. 122-36(i),” in
subdivision (23) substituted “G.S.
122C-3” for “G.S. 122-36(g) and G.S.
122-56.2(b),” and in subdivision (31)
substituted “before age 22” for “during
the developmental period”.

CASE NOTES

Applied in State v. Kornegay, — N.C.
—, 326 S.E.2d 881 (1985).

Part 5. Qualifications, Priorities, Duties,
and Liabilities of Guardians.

§ 35-1.28. Qualifications of guardians.

CASE NOTES

Cited in Thomas S. v. Morrow, 601 F.
Supp. 1055 (W.D.N.C. 1984).

§ 35-1.34. General powers and duties of guardians
with respect to the person.

(a) A guardian of the person or general guardian has the follow-

ing powers and duties:

(1) To the extent that it is not inconsistent with the terms of
any order by a court of competent jurisdiction relating to
the admission, detention, or commitment of the ward, he is
entitled to custody of the person of his ward and may estab-
lish the ward’s place of domicile within or without this
State. In arranging for a place of domicile, the guardian
shall give preference to places within this State over places
not within this State if both in- and out-of-state places are
substantially equivalent. He also shall give preference to
places that are not treatment facilities; if the only avail-
able and appropriate places of domicile are treatment facil-



§ 35-2 PERSONS WITH MENTAL DISEASES, ETC. § 35-2

ities, he shall give preference to community-based treat-
ment facilities, such as group homes or nursing homes,
over treatment facilities that are not community-based,
such as State facilities for the mentally ill or mentally
retarded as established by G.S. 122C-181.

(2) He shall make provision for the care, comfort, and mainte-
nance of his ward and shall arrange for his training, edu-
cation, employment, and rehabilitation or habilitation. He
shall take reasonable care of his ward’s personal property.

(3) He may commence and defend against any judicial action
in the ward’s name.

(4) He may give any consent or approval that may be neces-
sary to enable the ward to receive medical, legal, psycho-
logical, or other professional care, counsel, treatment, or
service. He also may give any other consent or approval
that may be required or desirable. He may petition the
clerk for the clerk’s concurrence in the consent or approval.
He may not, however, consent to the sterilization of a men-
tally ill or mentally retarded ward, which sterilization
may be performed legally only after compliance with
Chapter 35, Article 7.

(1977, c. 725, s. 1; 1979, c. 751, s. 23; 1985, c. 589, s. 22.)

Only Part of Section Set Out. — As ill or mentally retarded as established
the rest of the section was not affected by G.S. 122C-181" for “residential hospi-

by the amendment, it is not set out. tals for the mentally ill as established
Editor’s Note. — Session Laws 1985, and provided for by Article 1 of Chapter
c. 589, s. 65 is a severability clause. 122 or residential centers for the men-

Effect of Amendments. — The 1985 tally retarded as established and pro-
amendment, effective Jan. 1, 1986, sub- vided for by Article 9 of Chapter 122” in
stituted “State facilities for the mentally the last sentence of subdivision (a)(1).

ARTICLE 2.

Guardianship and Management of Estates of
' Incompetents.

§ 35-2. Appointment of guardian.

Any person, in behalf of one who is deemed an incompetent from
want o? understanding to manage his own affairs or inebriate by
reason of the excessive use of intoxicating drinks, may file a peti-
tion before the clerk of the superior court of the county where such
person resides, setting forth the facts, duly verified by the oath of
the petitioner; whereupon such clerk shall issue an order, upon
notice to the person, to the sheriff of the county, commanding him
to summon a jury of 12 men to inquire into the state of such person.
Upon the return of the sheriff summoning said jury, the clerk of the
superior court shall swear and organize said jury and shall preside
over said hearing, and the jury shall make return of their proceed-
ings under their hand to the clerk, who shall file and record the
same; and he shall proceed to appoint a guardian of any person so
found to be inebriate or incompetent by inquisition of a jury, as in
cases of orphans. The clerk may appoint as guardian any person or
entity specified in G.S. 35-1.28 and in so doing shall follow the
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§ 35-4.1 1985 SUPPLEMENT § 35-4.1

~ priorities established in G.S. 35-1.29. The clerk shall appoint a
guardian ad litem to represent the supposed inebriate or incompe-
tent person.

Either the applicant or the ward may appeal from the finding of
said jury to the next session of the superior court, when the matters
at issue shall be regularly tried de novo before a jury, and pending
such appeal, the clerk of the superior court shall not appoint a
guardian for the said person, but the resident judge of the district,
or the judge presiding in the district, may in his discretion appoint
a temporary receiver for the alleged incompetent pending the
appeal. The trial of said appeal in the superior court shall have
precedence over all other causes.

The jury shall make return of their proceedings under their
hands to the clerk, who shall file and record the same; and he shall
proceed to appoint a guardian of any person so found to be inebriate
or incompetent by inquisition of a jury as in cases of orphans. Pro-
vided, where the person is found to be incompetent from want of
understanding to manage his affairs, by reason of physical and
mental weakness on account of old age and/or disease and/or other
like infirmities, the clerk may appoint a trustee instead of guardian
for said person. The trustee or guardian administering an estate for
any person shall be subject to all the laws governing the adminis-
tration of estates of minors and incompetents. The clerks of supe-
rior courts who have heretofore appointed guardians for persons
described in this proviso are hereby authorized and empowered to
change said appointment from guardian to trustee. The sheriffs of
the several counties to whom a process is directed under the provi-
sions of this section shall serve the same without demanding their
fees in advance. And the juries of the several counties upon whom a
process is served under the provisions of this section shall serve and
make their returns without demanding their fees in advance.

If a petition for adjudication of incompetency has been filed
against the respondent, alleging him to be mentally ill, under the
provisions of Chapter 35, Article 1A, and the petition has been
dismissed after a hearing on the merits, the clerk on his own mo-
tion may dismiss a petition filed under this Article or this section
against the same person, alleging him to be mentally ill, unless the
petition alleges substantially new facts, not previously alleged in
the Article 1A proceeding, tending to prove that he is incompetent,
as defined in this Article, because of mental illness. (C.C.P., s. 473;
Code, s. 1670; Rev., s. 1890; 1919, c. 54; C.S., s. 2285; 1921, c. 156, s.
1; 1929, c. 203, s. 1; 1933, c. 192; 1945, c. 952, s. 3; 1951, c. 777,
1971, c. 528, s. 31; 1977, c. 725, s. 5; 1979, c. 751, ss. 32, 33; 1985, c.
361,s. 2.)

Effect of Amendments. — The 1985 serted the next-to-last sentence of the
amendment, effective July 1, 1985, in- first paragraph.

§ 35-4.1: Repealed by Session Laws 1985, c. 589, s. 23, effective
January 1, 1986.
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§ 35-4.2 PERSONS WITH MENTAL DISEASES, ETC. § 35-43

Editor’s Note. — Session Laws 1985,
c. 589, s. 65 is a severability clause.

§ 35-4.2: Repealed by Session Laws 1985, c. 589, s. 24, effective
January 1, 1986.

Editor’s Note. — Session Laws 1985,
c. 589, s. 65 is a severability clause.

§ 35-5: Repealed by Session Laws 1985, c. 589, s. 25, effective
January 1, 1986.

Editor’s Note. — Session Laws 1985,
c. 589, s. 65 is a severability clause.

ARTICLE 7.

Sterilization of Persons Mentally Il
and Mentally Retarded.

§ 35-36. Sterilization of mentally retarded in State
institutions.

CASE NOTES

Cited in In re Truesdell, — N.C. —,
329 S.E.2d 630 (1985).

§ 35-37. Sterilization of mentally retarded not in
State institutions.

CASE NOTES

Quoted in In re Truesdell, — N.C. —,
329 S.E.2d 630 (1985).

§ 35-39. Duty of petitioner.
CASE NOTES

Quoted in In re Truesdell, — N.C. —,
329 S.E.2d 630 (1985).

§ 35-43. Hearing before the judge of district court.

CASE NOTES

II. PRACTICE AND PROCEDURE. spondent will voluntarily or otherwise
engage in sexual activity likely to cause
impregnation before the district court
judge may enter an order and judgment
authorizing a sterilization procedure. In

Findings Required. —

The petitioner must prove by clear,
strong and convincing evidence that
there is a substantial likelihood that re-
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§ 35-44

re Truesdell, — N.C. —, 329 S.E.2d 630
(1985). '
Emergency Situations. — Under
§ 35-49, in life-threatening or emer-
gency situations where sterilization is
medically necessary, a petition could be
granted absent a showing of the factors
required by this section. In re Truesdell,
— N.C. —, 329 S.E.2d 630 (1985).
Burden and Standard of Proof. —

§ 35-44. Appeals.

1985 SUPPLEMENT

§ 35-49

The petitioner who seeks sterilization
pursuant to this section must satisfy the
standards listed by the Court of Appeals
in its opinion in North Carolina Ass’n
for Retarded Children v. North Caro-
lina, 420 F. Supp. 451 (M.D.N.C. 1976).
In addition, the trial judge, in his discre-
tion, may consider certain other factors
that he considers to be reflective of the
best interests of the respondent in any
particular circumstance. In re Truesdell,
— N.C. —, 329 S.E.2d 630 (1985).

CASE NOTES

Cited in In re Truesdell, — N.C. —,
329 S.E.2d 630 (1985).

§ 35-49. Necessary medical treatment unaffected

by Article.
CASE NOTES
Emergency Situations. — Under granted absent a showing of the factors

this section, in life-threatening or emer-
gency situations where sterilization is
medically necessary, a petition could be
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§ 36A-3 TRUSTS AND TRUSTEES § 36A-3

Chapter 36A.
Trusts and Trustees.

Article 1. Sec.

Investment and Deposit of Trust 36A-59.6. Administrative provisions ap-
Funds. plicable to charitable re-

mainder unitrusts only.

Sec.
36A-3. Terms of creating instrument. Article 5.
Article 4A. Uniform Trusts Act.
Cham:(aiblg Remainder Trusts 36A-66.1. Investments in securities by
ministration Act. banks or trust companies.
36A-59.3. Definitions.
36A-59.4. Administrative provisions ap- Article 8.
plicable to both charitable Testamentary Trosteos
remainder annuity trusts W :
and charitable remainder 36A-107. Trustees in wills to qualify
unitrusts. and file inventories and ac-
36A-59.5. Administrative provisions ap- counts.

plicable to charitable re- 36A-108. Registration and indexing.

ma;inder annuity trusts 36A-109 to 36A-114. [Reserved.]
only.

ARTICLE 1.

Investment and Deposit of Trust Funds.

§ 36A-3. Terms of creating instrument.

(¢) Whenever a fiduciary holding funds for investment is di-
rected, required, authorized, or permitted by an instrument creat-
ing the fiduciary relationship to invest in United States govern-
ment obligations, the fiduciary may, in the absence of an express
prohibition in the instrument, invest in and hold such obligations
either directly or in the form of interests in a money market mutual
fund registered under the Investment Company Act of 1940, 15
U.S.C. §§ 80a-1, et seq., as from time to time amended, the portfolio
of which is limited to United States government obligations and
repurchase agreements fully collateralized thereby. (1973, c. 1277,
1977, c. 502, s. 2; 1985, c. 538, 8. 1.)

Only Part of Section Set Out. — As  applies to such instruments whether cre-
the rest of the section was not affected ated before or after October 1, 1985.”
by the amendment, it is not set out. Effect of Amendments. — The 1985
Editor’s Note. — Session Laws 1985, gmendment, effective Oct. 1, 1985,
c. 538, s. 2 provides: “This act shall be-  344ed subsection (c).
come effective October 1, 1985, and
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§ 36A-53

1985 SUPPLEMENT

§ 36A-59.3

ARTICLE 4.
Charitable Trusts.

§ 36A-53. Charitable Trusts Administration Act.

CASE NOTES

To invoke the application of this
section, plaintiff must show that the
three following conditions exist: (1) That
the testatrix manifested a general chari-
table intent; (2) that the trust has be-
come either illegal, impossible or im-
practicable of fulfillment; and (3) that
the testatrix made no provision for alter-
native disposition of the trust corpus in
the event that the charitable trust fails.
Board of Trustees v. Unknown & Unas-
certained Heirs, 311 N.C. 644, 319
S.E.2d 239 (1984).

General Charitable Intent. — The
making of a gift for a charitable purpose
which may not occur for an indefinite
period of time is a strong indication of a
general charitable intent. It presupposes
the settlor’s awareness that a material
change in the surrounding -circum-
stances may occur which could render
impractical a literal compliance with the
terms of the gift. Board of Trustees v.
Unknown & Unascertained Heirs, 311
N.C. 644,319 S.E.2d 239 (1984).

The failure or conscious omission to
provide for the possibility of trust failure
is evidence of the testatrix’s general
charitable intentions. Board of Trustees
v. Unknown & Unascertained Heirs, 311
N.C. 644,319 S.E.2d 239 (1984).

The fact that a testator bequeathed
practically all of his estate for charitable
purposes is sound evidence denoting
that he had a general charitable inten-
tion. Board of Trustees v. Unknown &
Unascertained Heirs, 311 N.C. 644, 319
S.E.2d 239 (1984).

The presence within a will of other
bequests to charities, especially those of

a similar character, is indicative of a
general charitable intention. Board of
Trustees v. Unknown & Unascertained
Heirs, 311 N.C. 644, 319 S.E.2d 239
(1984).

How Settlor’s Intent Determined.
— As in most situations where the set-
tlor’s intent is in question, the courts
must look for evidence of that intent
from the “four corners” of the instru-
ment being construed and from the situ-
ation of the parties to the trust. Board of
Trustees v. Unknown & Unascertained
Heirs, 311 N.C. 644, 319 S.E.2d 239
(1984).

Fulfillment of Settlor’s Primary
Objective. — Where the construction of
a new dramatic arts facility at a univer-
sity, made possible by the legislative
grant of sufficient funds, expressly made
“impracticable” the achievement of a
trust, in that the settlor’s primary objec-
tive had been fulfilled, the trial court did
not err in ruling that this charitable
trust had become “impossible or imprac-
ticable of fulfillment” within the mean-
ing of this section. Board of Trustees v.
Unknown & Unascertained Heirs, 311
N.C. 644, 319 S.E.2d 239 (1984).

The procedure whereby one
amends or conforms a will is a crea-
ture of State law. Generally, the only
requirements for obtaining the amend-
ment are consent of the charitable bene-
ficiaries or a finding that the interests of
such beneficiaries are substantially pre-
served. Oxford Orphanage, Inc. v.
United States, 587 F. Supp. 1231
(M.D.N.C. 1984).

ARTICLE 4A.

Charitable Remainder Trusts Administration Act.

§ 36A-59.3. Definitions.

The following definitions apply to this Article unless the context

clearly requires otherwise:

(2) “Charitable remainder annuity trust” means a charitable

remainder trust:
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(a) From which a sum certain (which is not less than five
percent (5%) of the initial net fair market value of all
property placed in trust) is to be paid at least annually
to one or more persons (at least one of which is not an
organization described in section 170(c) of the Code
and, in the case of individuals, only to an individual
who was living at the time of the creation of the trust)
for a term of years (not in excess of 20 years) or for the
life or lives of such individual or individuals; provided,
however, that in the case of an individual, such
amount to be paid to such individual may be subject to
a qualified contingency according to the terms of the
governing instrument;

b. From which no amount other than the payments de-
scribed in a above may be paid to and/or for the use of
anyone other than an organization that is or was de-
scribed in section 170(c) of the Code; and

c. Following the termination of the payments described in
a above, the remainder interest in the trust is to be
transferred to, or for the use of, an organization that is
or was described in section 170(c) of the Code or is to
be retained by the trust for such a use.

(3) “Charitable remainder unitrust” means a charitable re-
mainder trust:

a. From which a fixed percentage (which is not less than
five percent (5%)) of the net fair market value of its
assets, valued annually, is to be paid at least annually
to one or more persons (at least one of which is not an
organization described in section 170(c) of the Code
and, in the case of individuals, only to an individual
who was living at the time of the creation of the trust)
for a term of years (not in excess of 20 years) or for the
life or lives of such individual or individuals; provided,
however, that in the case of an individual, such
amount to be paid to such individual may be made
subject to a qualified contingency according to the
terms of the governing instrument;

b. From which no amount other than the payments de-
scribed in a above may be paid to or for the use of
anyone other than an organization that is or was an
or%anization described in section 170(c) of the Code;
an

c. Following the termination of the payments described in
a above, the remainder interest in the trust is to be
transferred to, or for the use of, an organization that is
or was described in section 170(c) of the Code, or is to
be retained by the trust for such a use.

Notwithstanding the provisions of a and b above, the trust

instrument may provide that the trustee shall pay to the

income beneficiary for an{f year (i) the amount of the trust
income if that amount is less than the amount required to
be distributed under a above, and (ii) any amount of the
trust income that exceeds the amount required to be dis-

tributed under a above to the extent that (by reason of a)

the aggregate of the amounts paid in prior years is less

than the aggregate of the required amounts.
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§ 36A-59.4

1985 SUPPLEMENT

§ 36A-59.4

(56) “Qualified contingency” means any provision of the govern-
ing instrument which provides that, upon the happening of
a contingency, the payments made to an individual
noncharitable beneficiary of a charitable remainder trust
will terminate not later than such payments would other-
wise terminate under the governing instrument. (1981
(Reg. Sess., 1982), c. 1252, s. 1; 1985, c. 406, ss. 1-3.)

Only Part of Section Set Out. — As
the rest of the section was not affected
by the amendment, it is not set out.

Editor’s Note. — Session Laws 1985,
c. 406, s. 8 provides: “This act is effective
upon ratification and applies to all char-

itable remainder annuity trusts and all .

charitable remainder unitrusts that

that are in existence on that date or are
established after that date. For trusts in
existence on that date, this act relates
back to the date of creation of the trust.”
The act was ratified June 17, 1985.
Effect of Amendments. — The 1985
amendment, effective June 17, 1985,
added the provisos at the end of para-

graphs (2)a and (3)a and inserted subdi-
vision (5), defining “Qualified contin-
gency.”

would not qualify for the deduction pur-
suant to Section 2055 or Section 2522 of
the Code in the absence of Article 4A

§ 36A-59.4. Administrative provisions applicable
to both charitable remainder annuity
trusts and charitable remainder uni-
trusts.

(bl) Selection of Alternative Charitable Beneficiary if Remain-
dermen do not Qualify under Section 170(b)(1)(A) of the Code at
Time of Distribution. — Notwithstanding the foregoing provisions
of G.S. 36A-59.4(b), if the designated charity is, at the time of the
creation of the trust, an organization described in both Section
170(b)(1)(A) and Section 170(c) of the Code, and if the designated
charity is not an organization described in both Section 170(b)(1)(A)
and Section 170(c) of the Code when any principal or income of the
trust is to be distributed to it, the trustee shall distribute the princi-

al or income to one or more organizations then described in both
gection 170(b)(1)(A) and Section 170(c) of the Code selected in ac-
cordance with the terms of the governing instrument; provided,
however, that in the event the governing instrument does not pro-
vide a method of selecting alternative charitable beneficiaries that
are then described in both Section 170(b)(1)(A) and Section 170(c) of
the Code, the trustee shall, in his sole discretion, select one or more
alternative charitable beneficiaries that are described in both Sec-
tion 170(b)(1)(A) and Section 170(c) of the Code and shall distribute
the principal or income to the organization or organizations so se-
lected in such shares as the trustee, in his sole discretion, shall
determine.

(g) Payment of Taxes by Noncharitable Beneficiary. — In the
case of any inter vivos charitable remainder trust whicﬁ is liable to
pay, from trust property, any federal estate, State inheritance or
other similar death taxes by reason of the death of the grantor of
such trust, the interest of any noncharitable beneficiary of such
trust shall terminate upon the death of the grantor unless such
noncharitable beneficiary shall furnish to the trust sufficient funds
for payment of all such taxes attributable to the interest of such
noncharitable beneficiary in the trust property, and such termina-
tion shall be deemed as the occurrence of a qualified contingency.
(1981 (Reg. Sess., 1982), c. 1252, s. 1; 1985, c. 406, ss. 4, 5.)
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Only Part of Section Set Qut. — As the Code in the absence of Article 4A
the rest of the section was not affected that are in existence on that date or are
by the amendment, it is not set out. established after that date. For trusts in

Editor’s Note. — Session Laws 1985,  existence on that date, this act relates
c. 406, s. 8 provides: “This act is effective  pack to the date of creation of the trust.”
upon ratification and applies to all char-  Tha act was ratified June 17, 1985.

itable remainder annuity trusts and all Effect of Amendments. — The 1985
charitable remainder unitrusts that amendment, effective June 17, 1985,

would not qualify for the deduction pur- .
suant to Section 2055 or Section 2522 of added subsections (b1) and (g).

§ 36A-59.5. Administrative provisions applicable
to charitable remainder annuity trusts

only.

(d) Deferral of Annuity Amount during Period of Administration
or Settlement. — When property passes to the trust at the death of
the grantor, the obligation to pay the annuity amount commences
with the date of death of the grantor, but payment of the annuity
amount may be deferred from the date of the grantor’s death to the
end of the taxable year in which complete funding of the trust
occurs. Within a reasonable time after the end of the taxable year
in which the complete funding of the trust occurs, the trustee must
pay to the beneficiary, in the case of an underpayment, or must
receive from the beneficiary, in the case of an overpayment, the
difference between:

(1) Any annuity amount actually paid, plus interest on such
amounts computed at ten percent (10%) a year, com-
pounded annually; and

(2) The annuity amounts payable, determined under the
method described in Section 1.664-1(a)(5) of the federal
income tax regulations, plus interest on such amounts
computed at ten percent (10%) a year, compounded annu-
ally.

Notwithstanding the foregoing sentence, in computing any un-
derpayment or overpayment of the annuity amounts, if the govern-
ing instrument was executed or last amended prior to August 9,
1984, and if the governing instrument does not specify that a ten
percent (10%) rate of interest shall be used, the underpayment or
overpayment of the annuity amounts shall be computed using an
interest rate at six percent (6%) a year, compounded annually.

(1981 (Reg. Sess., 1982), c. 1252, s. 1; 1985, c. 406, s. 6.)

Only Part of Section Set Out. — As  the Code in the absence of Article 4A
the rest of the section was not affected that are in existence on that date or are
by the amendment, it is not set out. established after that date. For trusts in

Editor’s Note. — Session Laws 1985,  existence on that date, this act relates
c. 406, s. 8 provides: “This act is effective  pack to the date of creation of the trust.”
upon ratification and applies to all char-  my4 4t was ratified June 17, 1985.

itable remainder annuity trusts and all Effect of Amendments. — The 1985
charitable remainder unitrusts that bl SO ST Jur.le 17. 1985
would not qualify for the deduction pur- ¢ b, ot ’ :
suant to Section 2055 or Section 2522 of "% 0 L¢ SUDSECLon id).

49



§ 36A-66

§ 36A-59.6 1985 SUPPLEMENT

§ 36A-59.6. Administrative provisions applicable
to charitable remainder unitrusts only.

(f) Deferral of Unitrust Amount During Period of Administration
or Settlement. — When property passes to the trust at the death of
the grantor, the obligation to pay the unitrust amount commences
with the date of the grantor’s death, but payment of the unitrust
amount may be deferred from the date of the grantor’s death to the
end of the taxable year of the trust in which complete funding of the
trust occurs. Within a reasonable time after the end of the taxable
year in which the complete funding of the trust occurs, the trustee
must pay to the beneficiary, in the case of an underpayment, or
must receive from the beneficiary, in the case of an overpayment,
the difference between:

(1) Any unitrust amounts actually paid, plus interest on such
amounts computed at ten percent (10%) a year, com-
pounded annually; and

(2) The unitrust amounts payable, determined under the
method described in Section 1.664-1(a)(5) of the federal
income tax regulations, plus interest on such amounts
computed at ten percent (10%) a year, compounded annu-
ally.

Notwithstanding the foregoing sentence, in computing any un-
derpayment or overpayment of the unitrust amounts, if the govern-
ing instrument was executed or last amended prior to August 9,
1984, and if the governing instrument does not specify that a ten
percent (10%) rate of interest shall be used, the underpayment or
overpayment of the unitrust amounts shall be computed using an
interest rate of six percent (6%) a year, compounded annually.

(1981 (Reg. Sess., 1982), c. 1252, s. 1; 1985, c. 406, s. 7.)

Only Part of Section Set Out. — As
the rest of the section was not affected
by the amendment, it is not set out.

Editor’s Note. — Session Laws 1985,
c. 406, s. 8 provides: “This act is effective
upon ratification and applies to all char-
itable remainder annuity trusts and all
charitable remainder unitrusts that
would not qualify for the deduction pur-
suant to Section 2055 or Section 2522 of

the Code in the absence of Article 4A
that are in existence on that date or are
established after that date. For trusts in
existence on that date, this act relates
back to the date of creation of the trust.”
The act was ratified June 17, 1985.

Effect of Amendments. — The 1985
amendment, effective June 17, 1985,
rewrote subsection (f).

ARTICLE 5.
Uniform Trusts Act.

§ 36A-66. Trustee buying from or selling to self.

CASE NOTES

Applied in Johnson v. Brown, — N.C.
App. —, 323 S.E.2d 389 (1984).
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§ 36A-66.1 TRUSTS AND TRUSTEES § 36A-108

§ 36A-66.1. Investments in securities by banks or
trust companies.

Unless the governing instrument, court order, or a statute specif-
ically directs otherwise, a bank or trust company serving as trustee,
guardian, agent, or in any other fiduciary capacity may invest in
any security authorized by this Chapter even if such fiduciary or an
affiliate thereof, as defined in G.S. 36A-60(1), participates or has
participated as a member of a syndicate underwriting such secu-
rity, if:

(1) The fiduciary does not purchase the security from itself or
its affiliate; and

(2) The fiduciary does not purchase the security from another
syndicate member or an affiliate, pursuant to an implied or
express agreement between the fiduciary or its affiliate
and a selling member or its affiliate, to purchase all or part
of each other’s underwriting commitments. (1985, c. 549, s.
1.)

Editor’s Note. — Session Laws 1985, upon ratification. The act was ratified
c. 549, s. 2 makes this section effective July 1, 1985.

ARTICLE 8.

Testamentary Trustees.

§ 36A-107. Trustees in wills to qualify and file
inventories and accounts.

Trustees appointed in any will admitted to probate in this State,
into whose hands assets come under the provisions of the will, shall
first qualify under the laws applicable to executors, and shall file in
the office of the clerk of the county where the will is probated
inventories of the assets which come into his hands and annual and

.final accounts thereof, such as are required of executors and admin-
istrators. The power of the clerk to enforce the filing and his duties
in respect to auditing and approving shall be the same as in such
cases. This section shall not apply to the extent that any will makes
a different provision. (1907, c. 804; C.S., s. 51; 1961, c. 519; 1965, c.
1176, s. 1; 1973, c. 1329, s. 4; 1977, c. 502, s. 2; 1985, c. 377, s. 1.)

Effect of Amendments. — The 1985 “in regard to the requirements for filing
amendment, effective Oct. 1, 1985, and  inventories and accounts” at the end of

applicable to the wills of decedents the last sentence.
dying on or after Oct. 1, 1985, deleted

§ 36A-108. Registration and indexing.

The Administrative Office of the Courts is authorized to adopt
rules regulating the registration or indexing of testamentary

trusts. (1985, ¢. 377, s. 2.)
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§ 36A-109 1985 SUPPLEMENT § 36A-115

Editor’s Note. — Session Laws 1985, of decedents dying on or after Oct. 1,
c. 377, s. 3 makes this section effective 1985.
Oct. 1, 1985, and applicable to the wills

§8§ 36A-109 to 36A-114: Reserved for future -codification
purposes.

ARTICLE 9.
Alienability of Beneficial Interest; Spendthrift Trust.

§ 36A-115. Alienability of beneficiary’s interest;
spendthrift trusts.

CASE NOTES

Applied in Gray v. Ingles Mkts., Inc.  (In re DeWeese), 47 Bankr. 251 (Bankr.
Employees’ Stock Bonus Plan & Trust W.D.N.C. 1985).
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§ 36B-1

MANAGEMENT OF INSTITUTIONAL FUNDS

§ 36B-1

Chapter 36B.
Uniform Management of Institutional Funds Act.

Sec.

36B-1. Definitions.

36B-2. Appropriation of appreciation.

36B-3. Rule of construction.

36B-4. Investment authority.

36B-5. Delegation of investment man-
agement.

36B-6. Standard of conduct.

Sec.

36B-7. Release of restrictions on use or
investment.

36B-8. Conflict with other law.

36B-9. Uniformity of application and

construction.
36B-10. Short title.

COMMENTARY

This commentary contains the official
comments of the National Conference of
Commissioners on Uniform State Laws,
the comments of the General Statutes
Commission, and reflects amendments
made during legislative consideration of

the Uniform Management of Institu-
tional Funds Act. Neither the General
Statutes Commission nor any legislative
official has reviewed and approved this
commentary on a line-by-line basis.

§ 36B-1. Definitions.

As used in this Chapter, the following terms have the meanings

specified: _ ;
(1) “Institution” means an incorporated or unincorporated or-

ganization organized and operated exclusively for educa-
tional, religious, charitable, or other eleemosynary pur-

oses, or a governmental organization to the extent that it
ﬁolds funds exclusively for any of these purposes;

(2) “Institutional fund” means a fund held by an institution for

its exclusive use, benefit, or purposes, but does not include
(i) a fund held for an institution by a trustee that is not an
institution or (ii) a fund in which a beneficiary that is not
an institution has an interest, other than possible rights
that could arise upon violation or failure of the purposes of
the fund or (iii) funds other than éndowment funds held by
a governmental organization;

(3) “Endowment fund” means an. institutional fund, or any

part thereof, not wholly expendable by the institution on a
current basis under the terms of the applicable gift instru-
ment;

(4) “Governing board” means the body responsible for the man-

(5) “Historic dollar value” means the ag

agement of an institution or of an institutional fund;

egate fair value in
dollars of (i) an endowment fund at the time it became an
endowment fund, (ii) each subsequent donation to the fund
at the time it is made, and (iii) each accumulation made
pursuant to a direction in the aé)(i)licable gift instrument at
the time the accumulation is added to the fund. The deter-
mination of historic dollar value made in good faith by the
institution is conclusive.
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§ 36B-1

1985 SUPPLEMENT

§ 36B-1

(6) “Gift instrument” means a will, deed, trust, grant, convey-
ance, agreement, memorandum, writing, or other govern-
ing document (including the terms of any institutional so-
licitations from which an institutional fund resulted) un-
der which property is transferred to or held by an institu-
tion as an institutional fund. (1985, c. 98, s. 1.)

COMMENTARY

This section is identical to Section 1 of
the Uniform Management of Institu-
tional Funds Act except that G.S.
36B-1(2)(iii) was added by the General
Statutes Commission to limit the appli-
cation of the Act to governmental funds
that are endowment funds and, thus,
eliminate from the scope of the Act any
regulation of the management or invest-
ment of funds that are not derived from
a charitable gift that is not completely
expendable.

The Official Comment of the National
Conference of Commissioners on Uni-
form State Laws states:

“[Subdivision (1)] The Uniform Act
applies generally to colleges, universi-
ties, hospitals, religious organizations
and other institutions of an eleemosy-
nary nature. It applies to a governmen-
tal organization to the extent that the
organization holds funds for the listed
purposes, e.g., a public school which has
an endowment fund.

A non-governmental institution which
is not ‘charitable’ in the classic sense is
not within the Act, even though it may
hold funds for such purpose. If the fund
is separate and distinct from the
noncharitable organization, the fund
itself may be an institution to which the
Act applies.

[Subdivision (2)] An institutional fund
is any fund held by an institution which
it may invest for a long or short term.
Excluded from the Act is any fund held
by a trustee which is not an institution
as defined in this Act, e.g.,, a bank or
trust company, for the benefit of an in-
stitution even though the institution is
the sole beneficiary.

A fund held by an institution for the
benefit of any noninstitutional benefi-
ciary is also excluded. The exclusion
would apply to any fund with an individ-
ual beneficiary such as an annuity trust
or a unitrust. When the interest of a
noninstitutional beneficiary is termi-
nated, the fund may then become an in-
stitutional fund.

The ‘use, benefit, or purposes’ of an
institution broadly encompasses all of

54

the activities permitted by its charter or
other source of authority. A fund to pro-
vide scholarships for students or medical
care for indigent patients is held by the
school or hospital for the institution’s
purposes. Such a fund is not deemed to
be held for the benefit of a particular
student or patient as distinct from the
use, benefit, or purposes of the institu-
tion, nor does the student or patient
have an interest in the fund as a ‘benefi-
ciary which is not an institution.’

The particular recipient of the aid of a
charitable organization is not a ‘benefi-
ciary’ in the sense of a beneficiary of a
private trust; only the Attorney General
or similar public authority may enforce
a charitable trust. 4 Scott, Law of Trusts
§ 348 pp. 2768-9 (3d ed. 1967); Bogert,
The Law of Trusts and Trustees
§ 411-15 pp. 317-348 (2d ed. 1962).

[Subdivision (3)] An endowment fund
is an institutional fund, or any part
thereof, which is held in perpetuity or
for a term and which is not wholly ex-
pendable by the institution. Implicit in
the definition is the continued mainte-
nance of all or a specified portion of the
original gift. ‘Endowment fund’ is spe-
cially defined because it is subject to the
appropriation rules of Section 2.

A restriction on use that makes a fund
an endowment fund arises only from the
applicable gift instrument. If a govern-
ing board has the power to spend all of a
fund but, in its discretion, decides to
invest the fund and spend only the yield
or appreciation therefrom, the fund does
not become an endowment fund under
this definition, but it may be described
as a ‘quasi-endowment fund’ or ‘fund
functioning as endowment.’

A fund which is not an institutional
fund originally and therefore not an en-
dowment fund may become an endow-
ment fund at a later time. For example,
a fund given to an institution to pay the
grantor’s widow a life income, with the
remainder to the institution, would be-
come an institutional fund on the
widow’s death, and, if the fund were not
then wholly expendable, it would be-
come an endowment fund at that time.



§ 36B-2 MANAGEMENT OF INSTITUTIONAL FUNDS § 36B-2

If a gift instrument provided that the If the gift instrument directs accumu-
institution could use the income from lation, the historic dollar value will in-
the fund for ten years and thereafter crease with each accumulation. For ex-
spend the entire principal, the fund ample, if a donor gives an institution
would be an endowment fund for the  $300,000 and directs that the fund is to
ten-year period and would cease tobe an  pe accumulated until its value reaches
endowment fund at the time it became $500,000, the historic dollar value will
wholly expendable. be the aggregate value of $500,000 at

[Subdivisiqn (4)] The 'deﬁnitipn 18 the time the fund becomes available for
meant to designate the policy making or .o by the institution.

management group which has the re- o i
sponsibility for the affairs of the institu- If tu nderrit:l_le te;"ms of t(;lhe gift 1nfs tn&
tion or the fund. ment a portion of an en owment fund,
[Subdivision (5)] ‘Historic dollar after passage Of time or upon the hap-
pening of some event, becomes currently

value’ is simply the value of the fund )
expressed in dollars at the time of the wholly expendable, such portion should
be treated as a separate fund and the

original contribution to the fund plus . \ e
historic dollar value of the remaining

the dollar value of any subsequent gifts ‘
to the fund. Accounting entries record- endowment fund should be reduced

ing realization of gains or losses to the proportionately. s
fund have no effect upon historic dollar [Subdivision (6)] A gift instrument
value. No increase or decrease in his- establishes the terms of the gift. It may

toric dollar value of the fund results be a writing of any form, or it may result
from the sale of an asset held by the from the institution’s solicitation activi-

fund and the reinvestment of the pro- ties, or the bylaws, or other rules of an
ceeds in another asset. existing fund.”

Editor’s Note. — Session Laws 1985, eral Statutes. The commentary shall
c. 98, s. 3, provides that this Chapter contain the comments of the National
shall become effective July 1, 1985. Conference of Commissioners on Uni-

Session Laws 1985, c¢. 98, s. 2, pro- form State Laws, the comments of the
vides: “The Revisor of Statutes shall General Statutes Commission, and shall
cause the commentary to each section of reflect amendments made during legis-
Chapter 36B to be printed in the Gen- lative consideration of this act.”

§ 36B-2. Appropriation of appreciation.

The governing board may appropriate for expenditure for the
uses and purposes for which an endowment fund is established so
much of the net appreciation, realized and unrealized, in the fair
value of the assets of an endowment fund over the historic dollar
value of the fund as is prudent under the standard established by
G.S. 36B-6. This section does not limit the authority of the govern-
ing board to expend funds as permitted under other law, the terms
of the applicable gift instrument, or the charter of the institution.
(1985, c. 98, s. 1.)

COMMENTARY

This section is identical to Section 2 of fund the increase in value of an endow-
the Uniform Management of Institu- ment fund over the fund’s historic dollar
tional Funds Act. value, within the limitations of Section

The Official Comment of the National 6 [G.S. 36B-6] which establishes a stan-
Conference of Commissioners on Uni- dard of business care and prudence.
form State Laws states: The section does not apply to funds

“This section authorizes a governing which are wholly expendable by the in-
board to expend for the purposes of the stitution such as so-called ‘quasi-endow-
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§ 36B-3

ment funds’ or ‘funds functioning as en-
dowment,” nor does the section limit or
reduce any spending power granted by a
gift instrument or otherwise held by the

1985 SUPPLEMENT

§ 36B-4

Unrealized gains and losses must be
combined with realized gains and losses
to insure that the historic dollar value is
not impaired.”

institution.

§ 36B-3. Rule of construction.

G.S. 36B-2 does not apply if the applicable gift instrument indi-
cates the donor’s intention that net appreciation shall not be ex-
pended. A restriction upon the expenditure of net appreciation may
not be implied from a designation of a gift as an endowment, or
from a direction or authorization in the applicable gift instrument
to use only “income,” “interest,” “dividends,” or “rents, issues or
profits,” or “to preserve the principal intact,” or a direction which
contains other words of similar import. This rule of construction
applies to gift instruments executed or in effect before or after July
1, 1985. (1985, c. 98, s. 1.)

COMMENTARY

This section is identical to Section 3 of
the Uniform Management of Institu-
tional Funds Act.

The Official Comment of the National
Conference of Commissioners on Uni-
form State Laws states:

“If a gift instrument expresses or oth-
erwise indicates the donor’s intention
that the governing board may not appro-
priate the appreciation in the value of
the fund, his wishes will govern.

The rule of construction of this section
is based upon the assumption that a
grantor who makes an outright gift to
an educational, religious, charitable or
other eleemosynary institution seldom
makes a full statement of his intentions
and that his unstated intention is usu-
ally quite different from the intention of
a grantor who makes a gift to a trust for
private beneficiaries. The assumption is
that the grantor of a gift to an institu-
tion: (1) means to devote to the institu-
tion any return or benefit that the insti-
tution can obtain from the gift, (2) ac-
knowledges the responsibility of the in-
stitutional management to determine
the prudent use of the return or benefit
over time and (3) usually regards the

‘amount’ of the gift as the dollars given
or the dollar value of the property trans-
ferred to the institution at the time of
the gift. Thus, in the case of a gift in-
strument which states no clear intention
or merely echoes the rubrics of a private
trust, the statutory rule of interpreta-
tion should apply.

Some advisers to institutions, aware
of the body of private trust law, have
interpreted references to ‘income’ or
‘principal’ in a gift instrument to evi-
dence a grantor’s intent that the private
trust rules developed to insure equity
between an income beneficiary and a re-
mainderman should be applied to an
outright gift to an institutional donee.
Neither the facts of donor’s intentions
nor the law of trusts support such an
interpretation of the meaning of gift in-
struments where an institution is the
sole beneficiary.

This section does not purport to
change existing law or rights; it simply
codifies a rule of construction or inter-
pretation or administration by articulat-
ing the presumed intent of a donor in
the absence of a statement of the donor’s
actual intent.”

§ 36B-4. Investment authority.

In addition to an investment otherwise authorized by law or by
the applicable gift instrument, and without restriction to invest-
ments a fiduciary may make, the governing board, subject to any
specific limitations set forth in the applicabFe gift instrument or in
the applicable law other than law relating to investments by a
fiduciary, may, subject to G.S. 36B-6:
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§ 36B-5

MANAGEMENT OF INSTITUTIONAL FUNDS § 36B-5

(1) Invest and reinvest an institutional fund in any real or

personal property deemed advisable by the governing
board, whether or not it produces a current return, includ-
ing mortgages, stocks, bonds, debentures, and other securi-
ties of profit or nonprofit corporations, shares in or obliga-
tions of associations, partnerships, or secured obligation of
individuals, and obligations of any government or subdivi-
sion or instrumentality thereof;

(2) Retain property contributed by a donor to an institutional

fund for as long as the governing board deems advisable;

(3) Include all or any part of an institutional fund in any

pooled or common fund maintained by the institution; and

(4) Invest all or any part of an institutional fund in any other

pooled or common fund available for investment, including
shares or interests in regulated investment companies,
mutual funds, common trust funds, investment partner-
ships, real estate investment trusts, or similar organiza-
tions in which funds are commingled and investment de-
terminations are made by persons other than the govern-
ing board. (1985, c. 98, s. 1.)

COMMENTARY

This section is identical to Section 4 of
the Uniform Management of Institu-
tional Funds Act except that the Gen-
eral Statutes Commission added the
words “subject to G.S. 36B-6” at the end
of the introductory paragraph to elimi-
nate any question that the section might
be construed to abrogate liability.

The General Assembly amended this
section by adding the words “secured ob-
ligation of” before the word “individ-
uals” in subdivision (1). The amendment
limits the obligations of individuals in
which the governing board may invest
to secured obligations.

The Official Comment of the National
Conference of Commissioners on Uni-
form State Laws states:

“Institutional investment managers
suggest that a general grant of invest-
ment powers will clarify the authority of
a governing board to select investments.
Subsection (1) provides broad powers of
investment and states that a governing
board is not restricted to investments
authorized to trustees.

Two other matters of investment pol-
icy have been troublesome to boards be-
cause of the absence of specific author-
ity. Subsections (2) and (3) provide au-
thority to hold property given by a donor
even though it may not be the best in-
vestment (ordinarily in the hope of ob-
taining additional contributions) and to
invest in common or pooled investment
funds such as the Common Fund for
Non-Profit Organizations. See 4 Scott,
Law of Trusts § 389 pp. 2997-3000 (3d
ed. 1967).

The absence of specific reference to in-
vestment for return by an institution in
its own facilities does not limit the
power of a governing board to make such
investments under the general clause of
Section 4(1), or other law or the gift in-
strument.

Section 6 [G.S. 36B-6] establishes the
standard of care and prudence under
which the investment authority is exer-
cised.”

§ 36B-5. Delegation of investment management.

Except as otherwise provided by the applicable gift instrument or
by applicable law relating to governmental institutions or funds,

the governing board may:

(1) Delegate to its committees, officers or employees of the in-

stitution or the fund, or agents, including investment
counsel, the authority to act in place of the board in invest-
ment and reinvestment of institutional funds;
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§ 36B-6

1985 SUPPLEMENT

§ 36B-6

(2) Contract with independent investment advisors, invest-
ment counsel or managers, banks, or trust companies, so to

act; and

(3) Authorize the payment of reasonable compensation for in-
vestment advisory or management services. (1985, c. 98, s.

1.)

COMMENTARY

This section is identical to Section 5 of
the Uniform Management of Institu-
tional Funds Act except that the Gen-
eral Assembly added the word “reason-
able” before the word “compensation” in
subdivision (3). The amendment limits
the payment of compensation by the
governing board for investment advisory
or management services to reasonable
compensation.

The Official Comment of the National
Conference of Commissioners on Uni-
form State Laws states:

“Questions have arisen about the
power of a governing board to delegate
investment decisions. In the absence of

authority, some boards have tried to fol-
low the nondelegation principles appli-
cable to trustees. Governing boards do,
in fact, delegate investment authority,
sometimes with rather cumbersome pro-
cedures to produce a record of apparent
decisions by the boards.

This section clarifies the authority to
delegate investment management and
to purchase investment advisory and
management services. Responsibility for
investment policy and selection of com-
petent agents remains with the board
under the Section 6 standard of business
care and prudence.”

§ 36B-6. Standard of conduct.

In the administration of the powers to appropriate net apprecia-
tion, to make and retain investments, and to delegate investment
management of institutional funds, members of a governing board
shall exercise ordinary business care and prudence under the facts
and circumstances prevailing at the time of the action or decision.
In so doing they shall consider long- and short-term needs of the
institution in carrying out its educational, religious, charitable, or
other eleemosynary purposes, its present and anticipated financial
requirements, expected total return on its investments, price level
trends, and general economic conditions. (1985, c. 98, s. 1.)

COMMENTARY

This section is identical to Section 6 of
the Uniform Management of Institu-
tional Funds Act except that the Gen-
eral Assembly added the word “net”
before the word “appreciation” in the
first sentence of the section. The amend-
ment changes the reference to appropri-
ation of appreciation to appropriation of
net appreciation in the statement of the
required standard of conduct.

The Official Comment of the National
Conference of Commissioners on Uni-
form State Laws states:

“The section establishes a standard of
care and prudence for a member of a
governing board. The standard is gener-
ally comparable to that of a director of a
business corporation rather than that of

58

a private trustee, but it is cast in terms
of the duties and responsibilities of a
manager of a nonprofit institution.

Officers of a corporation owe a duty of
care and loyalty to the corporation, and
the more intimate the knowledge of the
affairs of the corporation the higher the
standard of care. Directors are obligated
to act in the utmost good faith and to
exercise ordinary business care and pru-
dence in all matters affecting the man-
agement of the corporation. This is a
proper standard for the managers of a
nonprofit institution, whether or not it
is incorporated.

The standard of Section 6 was derived
in part from Proposed Treasury Regula-
tions § 53.4944-1(a)(2) dealing with the



§ 36B-7 MANAGEMENT OF INSTITUTIONAL FUNDS § 36B-7
The standard requires a member of a
governing board to weigh the needs of

today against those of the future.”

investment responsibility of managers
of private foundations.

§ 36B-7. Release of restrictions on use or invest-
ment.

(a) With the written consent of the donor, the governing board
may release, in whole or in part, a restriction imposed by the appli-
cabzle gift instrument on the use or investment of an institutional
fund.

(b) If written consent of the donor cannot be obtained by reason
of his death, disability, unavailability, or impossibility of identifica-
tion, the governing board may apply in the name of the institution
to the Superior Court for release of a restriction imposed by the
applicable gift instrument on the use or investment of an institu-
tional fund. The Attorney General shall be notified of the applica-
tion and shall be given an opportunity to be heard. If the court finds
that the restriction is obsolete, inappropriate, or impracticable, it
may by order release the restriction in whole or in part. A release
under this subsection may not change an endowment fund to a fund
that is not an endowment fund.

(¢c) A release under this section may not allow a fund to be used
for purposes other than the educational, religious, charitable, or

other eleemosynary purposes of the institution affected.
(d) This section does not limit the application of G.S. 36A-53 or of
the doctrine of cy pres. (1985, c. 98, s. 1.)

COMMENTARY

This section is identical to Section 7 of
the Uniform Management of Institu-
tional Funds Act except that the Gen-
eral Statutes Commission added the
words “of G.S. 36A-53 or” in subsection
(d) to make it clear that the Act does not
purport to limit the application of the
Charitable Trusts Administration Act.

The Official Comment of the National
Conference of Commissioners on Uni-
form State Laws states:

“One of the difficulty problems of fund
management involves gifts restricted to
uses which cannot be feasibly adminis-
tered or to investments which are no
longer available or productive. There
should be an expeditious way to make
necessary adjustments when the restric-
tions no longer serve the original pur-
pose. Cy pres has not been a satisfactory
answer and is reluctantly applied in
some states. See Restatement of Trusts
(2d), §§ 381, 399; 4 Scott, Law of Trusts
§ 399 p. 3084, § 399.4 pp. 3119 et seq.
(3d ed. 1967).

This section permits a release of limi-
tations that imperil efficient adminis-
tration of a fund or prevent sound in-
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vestment management if the governing
board can secure the approval of the do-
nor or the appropriate court.

Although the donor has no property
interest in a fund after the gift, nonethe-
less if it is the donor’s limitation that
controls the governing board and he or
she agrees that the restriction need not
apply, the board should be free of the
burden. See Restatement of Trusts (2d)
§ 367. Scott suggests that in minor mat-
ters, the consent of the settlor may be
effective to remove restrictions upon the
trustees in the administration of a chari-
table trust. 4 Scott, § 367.3 p. 2846 (3d
ed. 1967).

If the donor is unable to consent or
cannot be identified, the appropriate
court may upon application of a govern-
ing board release a limitation which is
shown to be obsolete, inappropriate or
impracticable.

This section authorizes only a release
of a limitation. Thus, if a fund were es-
tablished to provide scholarships for stu-
dents named Brown from Brown
County, Iowa, a donor might acquiesce
in a reduction of the limitation to enable



§ 36B-8 1985 SUPPLEMENT § 36B-9

the institution to offer scholarships to Practice Relating to Charitable Trusts,
students from Brown County who are Cmd. 8710, 1952) quoting the Scotland
not named Brown, or to students from Education Act 1946, 9-10 Geo. 6, ch. 72
other counties in Iowa or to students § 119(b). The Uniform Act provision is
from other states, or he could acquiesce far less broad; it applies only to the re-
in the release of the restriction to schol- lease of restrictions on the gift under
arships so that the fund could be used |imited circumstances.
f(})lr thﬁ g(leneral educational purposes of New England courts apply a rather
the school. _ strict doctrine of separation of powers to
Subsection (d) makes it clgarhthat t}ll)e deny legislative encroachment on judi-
Act does not purport to limit the estab- cial cy pres. The Act is compatible with

lished doctrine of cy pres. A liberaliza-
tion of, addition to, or substitute for cy the.N.ew Eng]and cases because the. final
decision is in the courts. See City of

pres is not without respectable support. e
I _ Hartford v. Larrabee Fund Association,
Professor Kenneth Karst in ‘The Effi 161 Conn. 312, 288 A. 2d 71 (1971).

ciency of the Charitable Dollar: An .. ]
Unfilled State Responsibility,” 73 Harv. Opinion of Justices, 101 N. H. 531, 133

L. Rev. 433 (1960) suggested that the A-2d 792 (1957).

doctrine of cy pres be expanded to permit No feflgral tax problerps for the donor
the courts to redirect charitable grants if ~ are anticipated by permitting release of
the purpose had become ‘obsolete, or a restriction. The donor has no rlght to
useless, or prejudjcia]_ to the pubhc wel- enforce the restriction, no interest in the

fare, or are insignificant in comparison fund and no power to change the elee-
with the magnitude of the endowment mosynary beneficiary of the fund. He
...” quoting from the Nathan Report (of may only acquiesce in a lessening of a
the British Committee on the Law and restriction already in effect.”

§ 36B-8. Conflict with other law.

To the extent that the provisions of this Chapter are inconsistent
with the provisions of either Chapter 36A or Chapter 55A, the
provisions of this Chapter shall control. The provisions of this
Chapter shall not apply to the University of North Carolina. (1985,
c.98,s.1.)

COMMENTARY

This section was added by the General = Corporation Act, overlaps with its provi-
Statutes Commission to establish that sions. This section also provides that the
the Uniform Management of Institu- Act does not apply to the University of
tional Funds Act controls in situations North Carolina because the endowment
where either Chapter 36A, Trusts and fund of the University is governed by
Trustees, or Chapter 55A, Nonprofit the provisions of G.S. 116-36.

§ 36B-9. Uniformity of application and construc-
tion.

This Chapter shall be so applied and construed as to effectuate its
general purpose to make uniform the law with respect to the subject
of this Chapter among those states which enact it. (1985, c. 98, s. 1.)

COMMENTARY

This section is identical to Section 9 of
the Uniform Management of Institu-
tional Funds Act.
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§ 36B-10. Short title.

This Chapter may be cited as the “Uniform Management of Insti-
tutional Funds Act.” (1985, c. 98,s. 1.)

COMMENTARY
This section is identical to Section 10

of the Uniform Management of Institu-
tional Funds Act.
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§ 38-1

1985 SUPPLEMENT

§ 38-4

Chapter 38.
Boundaries.

§ 38-1. Special proceeding to establish.

CASE NOTES

Putting Title in Issue Converts
Proceeding into Quiet Title Action.
— Where the only issue to be tried is the
location of a dividing line, it is a
processioning proceeding under this
Chapter. However, where title to the
land is put in issue the clerk has no au-
thority to pass on any question involved.

§ 38-3. Procedure.

He must transfer the proceeding to the
regular session of superior court where
it becomes in effect an action to quiet
title pursuant to § 41-10. Cobb wv.
Spurlin, — N.C. App. —, 327 S.E.2d 244
(1985).

Applied in Metcalf v. McGuinn, —
N.C. App. —, 327 S.E.2d 51 (1985).

CASE NOTES

Parties to Proceeding. — All land-
owners whose land adjoins the disputed
boundary and whose interest may be
affected are necessary and proper par-
ties. Landowners whose land adjoins
boundary lines which are not in dispute,

but which may connect with or intersect
the disputed line, are not necessary par-
ties, although they may be joined in the
discretion of the trial judge. Metcalf v.
McGuinn, — N.C. App. —, 327 S.E.2d 51
(1985).

§ 38-4. Surveys in disputed boundaries.

CASE NOTES

Applied in Metcalf v. McGuinn, —
N.C. App. —, 327 S.E.2d 51 (1985).
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Cited in Higdon v. Davis, — N.C.
App. —, 324 S.E.2d 5 (1984).



§ 39-1.1

CONVEYANCES

§ 39-15

Chapter 39.
Conveyances.

ARTICLE 1.

Construction and Sufficiency.

§ 39-1.1. In construing conveyances court shall
give effect to intent of the parties.

CASE NOTES

Applied in Biggers v. Evangelist, 71
N.C. App. 35, 321 S.E.2d 524 (1984).

ARTICLE 2.

Conveyances by Husband and Wife.

§ 39-13.6. Control of real property held in tenancy
by the entirety.

CASE NOTES

Cited in Dobbins v. Paul, 71 N.C.
App. 113,321 S.E.2d 537 (1984).

ARTICLE 3.

Fraudulent Conveyances.

§ 39-15. Conveyance with intent to defraud credi-

tors void.

CASE NOTES

I. GENERAL CONSIDERATION.

The case of Aman v. Walker, 165
N.C. 224, 81 S.E. 162 (1914), is the cor-
nerstone of the North Carolina
fraudulent conveyance law. Chrysler
Credit Corp. v. Burton, 599 F. Supp.
1313 (M.D.N.C. 1984).

For discussion of what constitutes
valuable consideration under this sec-
tion, see North Carolina Nat’l Bank v.
Evans, 296 N.C. 374, 250 S.E.2d 231
(1979). Smith-Douglass, Div. of Borden
Chem., Borden, Inc. v. Kornegay, 70
N.C. App. 264, 318 S.E.2d 895 (1984).

Applied in Doby v. Lowder, — N.C.
App. —, 324 S.E.2d 26 (1984).
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III. RIGHTS AND LIABILITIES
OF PARTIES AND
PURCHASERS.

Grantee Must Be Purchaser for
Value to Be Protected. — North Caro-
lina law protects bona fide purchasers
from creditors of the grantor. In order to
be protected a grantee must first be a
purchaser for value. Chrysler Credit
Corp. v. Burton, 599 F. Supp. 1313
(M.D.N.C. 1984).

Deed of trust to secure a present
loan constitutes the beneficiary a
purchaser for value. Chrysler Credit
Corp. v. Burton, 599 F. Supp. 1313
(M.D.N.C. 1984).
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§ 39-17. Voluntary conveyance evidence of fraud
as to existing creditors.
I. GENERAL CONSIDERATION. 895 (1984); Havee v. Belk, 589 F. Supp.
¢ 600 (W.D.N.C.1984).

Applicd o) SmisvTonglnes, B 3 Cited in Chrysler Credit Corp. v. Bur-

Borden Chem., Borden, Inc. v.
Kornegay, 70 N.C. App. 264, 318 S.E.2d ton, 599 F. Supp. 1313 (M.D.N.C. 1984).

§ 39-18. Marriage settlements void as to existing
creditors.

CASE NOTES

Cited in Chrysler Credit Corp. v. Bur-
ton, 599 F. Supp. 1313 (M.D.N.C. 1984).
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§ 40A-1 EMINENT DOMAIN § 40A-3
Chapter 40A.
Eminent Domain.

Article 1.

General.
Sec.
40A-3. By whom right may be exer-

cised.
ARTICLE 1.
General.

§ 40A-1. Exclusive provisions.

Local Modification. —
City of Conover: 1985, c. 422; City of
Hickory: 1985, c. 422; City of Winston-

Salem: 1985, c¢. 47; Town of Maiden:
1985, c. 422.

CASE NOTES

Condemnation proceedings are
commenced differently from ordi-
nary civil actions, different documents
are required to be filed and served, and
the filing deadlines are different.
VEPCO v. Tillett, — N.C. App. —, 327
S.E.2d 2 (1985).

Procedure @Where Condemnor
Claims Ownership Interest. — A con-
demnation proceeding may not be con-
verted to an action to quiet title even
when the parties to the condemnation
action stipulate that it may. Rather,
where it appears that a condemnor

claims an ownership interest in the
property sought to be condemned, the
appropriate action for the court would be
to dismiss the condemnation proceeding
without prejudice, permitting it to be re-
instituted, if necessary, when the collat-
eral issues regarding title to the land
have been resolved, either by settlement
or litigation. VEPCO v. Tillett, — N.C.
App. —, 327 S.E.2d 2 (1985).

Applied in Bandy v. City of Char-
lotte, — N.C. App. —, 325 S.E.2d 17
(1985).

§ 40A-3. By whom right may be exercised.

(a) Private Condemnors. — For the public use or benefit, the
persons or organizations listed below shall have the power of emi-
nent domain and may acquire by purchase or condemnation prop-
erty for the stated purposes and other works which are authorized

by law.

(1) Corporations, bodies politic or persons have the power of
eminent domain for the construction of railroads, power
generating facilities, substations, switching stations, mi-
crowave towers, roads, alleys, access railroads, turnpikes,
street railroads, plank roads, tramroads, canals, tele-
graphs, telephones, electric power lines, electric lights,
public water supplies, public sewerage systems, flumes,
bridges, and pipelines or mains originating in North Caro-
lina for the transportation of petroleum products, coal, gas,
limestone or minerals. Land condemned for any liquid

pipelines shall:

a. Not be less than 50 feet nor more than 100 feet in width,;

and

b. Comply with the provisions of G.S. 62-190(b).
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The width of land condemned for any natural gas pipelines
‘ shall not be more than 100 feet.

(2) School committees or boards of trustees or of directors of
any corporation holding title to real estate upon which any
private educational institution is situated, have the power
of eminent domain in order to obtain a pure and adequate
water supply for such institution.

(3) Franchised motor vehicle carriers or union bus station com-
panies organized by authority of the Utilities Commission,
have the power of eminent domain for the purpose of con-
structing and operating union bus stations: Provided, that
this subdivision shall not apply to any city or town having
a population of less than 60,000.

(4) Any railroad company has the power of eminent domain for
the purposes of: constructing union depots; maintaining,
operating, improving or straightening lines or of altering
its location; constructing double tracks; constructing and
maintaining new yards and terminal facilities or enlarging
its yard or terminal facilities; connecting two of its lines
already in operation not more than six miles apart; or con-
structing an industrial siding ordered by the Ultilities
Commission as provided in G.S. 62-232.

The width of land condemned for any single or double track rail-
road purpose shall be not less than 80 feet nor more than 100 feet,
except where the road may run through a town, where it may be of
less width, or where there may be deep cuts or high embankments,
where it may be of greater width.

No rights granted or acquired under this subsection shall in any
way destroy or abridge the rights of the State to regulate or control
any railroad company or to regulate foreign corporations doing
business in this State. Whenever it is necessary for any railroad
company doing business in this State to cross the street or streets in
a town or city in order to carry out the orders of the Utilities Com-
mission, to construct an industrial siding, the power is hereby con-
ferred upon such railroad company to occupy such street or streets
of any such town or city within the State. Provided, license so to do
be first obtained from the board of aldermen, board of commis-
sioners, or other governing authorities of such town or city.

No such condemnor shall be allowed to have condemned to its
use, without the consent of the owner, his burial ground, usual
dwelling house and yard, kitchen and garden, unless condemnation
of such property is expressly authorized by statute.

The power of eminent domain shall be exercised by private con-
demnors under the procedures of Article 2 of this Chapter.

(¢) Other Public Condemnors. — For the public use or benefit,
the following political entities shall possess the power of eminent
domain and may acquire property by purchase, gift, or condemna-
tion for the stated purposes.

(1) A sanitary district board established under the provisions
of Part 2 of Article 2 of Chapter 130A for the purposes

stated in that Part.

(2) The board of commissioners of a mosquito control district
established under the provisions of Part 2 of Article 12 of
Chapter 130A for the purposes stated in that Part.

(3) A hospital authority established under the provisions of
Part lg of Article 2 of Chapter 131E for the purposes stated
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in that Part, provided, however, that the provisions of G.S.
131E-24(c) shall continue to apply.

(4) A watershed improvement district established under the
provisions of Article 2 of Chapter 139 for the purposes
stated in that Article, provided, however, that the provi-
sions of G.S. 139-38 shall continue to apply.

(5) A housing authority established under the provisions of
Article 1 of Chapter 157 for the purposes of that Article,
provided, however, that the provisions of G.S. 157-11 shall
continue to apply.

(6) A corporation as defined in G.S. 157-50 for the purposes of
Article 3 of Chapter 157, provided, however, the provisions
of G.S. 157-50 shall continue to apply.

(7) A commission established under the provisions of Article
22 of Chapter 160A for the purposes of that Article.

(8) An authority created under the provisions of Article 1 of
Chapter 162A for the purposes of that Article, provided,
however, the provisions of G.S. 162-7 shall continue to
apply.

(9) A district established under the provisions of Article 4 of
Chapter 162A for the purposes of that Article.

(10) A district established under the provisions of Article 5 of
Chapter 162A for purposes of that Article.

(11) The board of trustees of a community college or technical
college or technical institute established under the provi-
sions of Article 2 of Chapter 115D for the purposes of that
Article.

The power of eminent domain shall be exercised by a public con-
demnor listed in this subsection under the procedures of Article 3 of
this Chapter. (1852, c. 92, s. 1; R.C., c. 61, s. 9; 1874-5, c. 83; Code, s.
1698; Rev., s. 2575; 1907, cc. 39, 458, 783; 1911, c. 62, ss. 25, 26, 27;
1917, ce. 51, 132; C.S., s. 1706; 1923, c. 205; Ex. Sess. 1924, c. 118;
1937, c. 108, s. 1; 1939, c. 228, s. 4; 1941, c. 254; 1947, c. 806; 1951,
c. 1002, ss. 1, 2; 1953, c. 1211; 1957, c. 65, s. 11; c. 1045, s. 1; 1961, c.
247; 1973, c. 507, s. 5; c. 1262, s. 86; 1977, ¢. 771, s. 4; 1981, c. 919, s.
1; 1983, c. 378, s. 2; 1983 (Reg. Sess., 1984), c. 1084; 1985, c. 689, s.
10; c. 696, s. 2.)

Local Modification. — Iredell: 1985,
c. 570, s. 25; Stanly: 1985, c. 433, s. 2;
Wake: 1985, c. 640, s. 1; City of Ashe-
ville: 1985, c. 556, s. 2; City of Monroe:
1985, c¢. 177; City of Raleigh: 1985, c.
556, s. 2; City of Statesville: 1985, c¢. 570,
s. 25; Village of Pinehurst: 1985, c. 379,
8. 2.

Only Part of Section Set Out. — As
the rest of the section was not affected
by the amendments, it is not set out.

Effect of Amendments. — The 1985
amendment by c. 689, s. 10, effective
July 11, 1985, substituted “Part 2 of Ar-
ticle 2 of Chapter 130A for the purposes
stated in that Part” for “Article 12 of
Chapter 130 for the purpose stated in
that Article” at the end of subdivision
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(¢)(1), substituted “Part 2 of Article 12 of
Chapter 130A for the purposes stated in
that Part” for “Article 24 of Chapter 130
for the purposes stated in that Article”
at the end of subdivision (¢)(2), substi-
tuted “Part B of Article 2 of Chapter
131E for the purposes stated in that
Part” for “Article 12 of Chapter 131 for
the purposes stated in that Article” and
substituted “G.S. 131E-24(c)” for “G.S.
131-112” in subdivision (c)(3), and sub-
stituted “Chapter 162A” for “Chapter
162” in subdivision (c¢)(10).

The 1985 amendment by c. 696, s. 2,
effective July 11, 1985, added the lan-
guage beginning “Land condemned for
any liquid pipelines” at the end of subdi-
vision (a)(1).



§ 40A-10

1985 SUPPLEMENT

§ 40A-31

§ 40A-10. Sale or other disposition of land con-

demned.

Local Modification. — Cabarrus
County and any incorporated municipal-

ity partly or wholly in Cabarrus County:
1985, c. 269.

ARTICLE 2.

Condemnation Proceedings by Private Condemnors.

§ 40A-19. Proceedings by private condemnors.

CASE NOTES

Issues Outside Pleadings May Not
Be Tried by Consent of Parties. —
Because condemnation is a special pro-
ceeding, the Rules of Civil Procedure do
not apply to allow issues outside the
pleadings to be tried by consent of the
parties. Though it is sometimes possible
to convert special proceedings to civil ac-
tions, the situations where that is true
are limited and are governed by statute.
VEPCO v. Tillett, — N.C. App. —, 327
S.E.2d 2 (1985).

Parties Cannot Consent to Settle-
ment of Incidental Questions of Title.
— Because of the fundamental proce-
dural and substantive differences be-
tween civil actions to quiet title and spe-
cial proceedings to condemn land, par-
ties to a nonadversary condemnation
proceeding cannot consent to settle inci-
dental questions of title to land. The na-
ture of the issues raised simply will not
admit of simultaneous resolution.
VEPCO v. Tillett, — N.C. App. —, 327
S.E.2d 2 (1985).

§ 40A-22. Service.

Procedure Where Condemnor
Claims Ownership Interest. — A con-
demnation proceeding may not be con-
verted to an action to quiet title even
when the parties to the condemnation
action stipulate that it may. Rather,
where it appears that a condemnor
claims an ownership interest in the
property sought to be condemned, the
appropriate action for the court would be
to dismiss the condemnation proceeding
without prejudice, permitting it to be re-
instituted, if necessary, when the collat-
eral issues regarding title to the land
have been resolved, either by settlement
or litigation. VEPCO v. Tillett, — N.C.
App. —, 327 S.E.2d 2 (1985).

No Procedure for Conversion to
Action to Quiet Title. — There is no
statutory or procedural mechanism by
which a condemnation proceeding under
this Chapter may be converted to a civil
action to quiet title. Nor is there any
precedent in case law. VEPCO v. Tillett,
— N.C. App. —, 327 S.E.2d 2 (1985).

CASE NOTES

Applied in VEPCO v. Tillett, — N.C.
App. —, 327 S.E.2d 2 (1985).

§ 40A-31. Rights of claimants of fund determined.

CASE NOTES

This section does not encompass
the situation where one of the con-

flicting claimants is the condemnor.
VEPCO v. Tillett, — N.C. App. —, 327
S.E.2d 2 (1985).
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ARTICLE 3.

Condemnation by Public Condemnors.

§ 40A-41. Institution of action and deposit.

Local Modification. —
Cabarrus: 1985, c. 194, s. 2.

§ 40A-42. Vesting of title and right of possession;
injunction not precluded.

Local Modification. —
Wake: 1985, c. 640, s. 2.
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1985 SUPPLEMENT

§ 41-10

Chapter 41.
Estates.

§ 41-1. Fee tail converted into fee simple.

Legal Periodicals. — For note dis-
cussing the enforceability of assess-
ments against property owners in resi-
dential developments in light of Figure
Eight Beach Homeowners’ Ass'n v. Par-

ker, 62 N.C. App. 367, 303 S.E.2d 336,
cert. denied, 309 N.C. 320, 307 S.E.2d
170 (1983), see 7 Campbell L. Rev. 33
(1984).

§ 41-6.1. Meaning of “next of kin.”

CASE NOTES

At the time of death of testatrix
who died May 22, 1962, “next of kin”
and, by implication, “nearest relatives”
still retained their very narrow techni-

§ 41-10. Titles quieted.

cal common-law meaning. Rawls v.
Rideout, — N.C. App. —, 328 S.E.2d 783
(1985).

CASE NOTES

I. GENERAL CONSIDERATION.

This section is highly remedial. —

This statute is remedial in nature, de-
signed to provide a means for determin-
ing all adverse claims to land, including
those formerly encompassed within the
equitable proceedings to remove clouds
on title. Boyd v. Watts, — N.C. App. —,
327 S.E.2d 46 (1985).

If title becomes involved in
processioning proceeding, etc. —

Where the only issue to be tried is the
location of a dividing line, it is a

a
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processioning proceeding under Chapter
38. However, where title to the land is
put in issue the clerk has no authority to
pass on any question involved. He must
transfer the proceeding to the regular
session of superior court where it be-
comes in effect an action to quiet title
pursuant to this section. Cobb wv.
Spurlin, — N.C. App. —, 327 S.E.2d 244
(1985).

Applied in VEPCO v. Tillett, — N.C.
App. —, 327 S.E.2d 2 (1985).



STATE OF NORTH CAROLINA

DEPARTMENT OF JUSTICE

Raleigh, North Carolina

October 1, 1985

I, Lacy H. Thornburg, Attorney General of North Carolina, do
hereby certify that the foregoing 1985 Supplement to the General
Statutes of North Carolina was prepared and published by The
Michie Company under the supervision of the Department of Jus-
tice of the State of North Carolina.

LAcy H. THORNBURG
Attorney General of North Carolina
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