STATE SETTLEMENT AGREEMENT
1. PARTIES
This Setttement Agreement (“Agreement”) is entered into between the State of
quth Carolina (“the Slatc‘*)_ and Kmart Corporation (“Kmart™), hercinafier collectively

referred to as “the Parties."

iI. PREAMBLE

As a preamble to this Agreemerit, the Parties agree to the foll‘owing:

A. - Kmart Corporation, a Delaware corporation, operates approximately 250
ivn-smrc pharmacies throughout the United States, Puerto Rico and the Virgin Islands.
Kmart Corporation is wholly owned and oplérated by Sears Holdings C orporation, a
Delaware corporation which is hecadquartered in Hoffman Estates, Hlinois.

B. On July 16, 2008, James Garbe (“Relator”) filed a gui tam action in the
United States District Court for the Central District of California captioned United States of
America, ct al., ex rel. Garbe, v.Kmart Corporation, Case No. CV08-04669 (C.D.
Cal.)thereinatter the “Civil Action™). The Civil Action was subsequently transterred to the

Southern District of Hlinois and assigned casc number 3:12-cv-00881-MIR-PM (S5.D. liL.).
On August 8. 2017, Carl Ireland, as guardian of both Mr. Ci;arbe and Mr., Garbe’s estate,

was substituted as Relator i the Civil Action.
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C. Kmart has entered into a separate c¢ivil settfement agreement (the “FFederal
Settlement Agreement”™) with Relafor and the United States of America (‘as.thz:t term 1s
defined in the Fedcr_'al Scttlement Agreement) hereinafter referred to as the "United Stales.-"

D. The State contends that Kmart caus_cd claims for payment to be submitted to
the Swate’s Medicaid ngram (see 42 U.S.C. §§ [396-1396(v)).

E. The Statc contends that it has certain civil and administrative causes of
action against Kmart for engaginu in the following conduct (the "Covered Conduct™):

The State contends T'hill from the period September 1, 2004 through December 31,
2016, Kmart submitted false prescriptioﬁ reimbursement ¢laims to the Medicaid Program
i connection with discounted generic drug prices that were avai]abAle to enrolled members
of Kmart's Retail Maintenance Program and other discount generic drug programs.
Specitically the State contends that to the extent the Medicaid Program defined “usual and
customary price” to include discounted generic drug prices offered to enrolled members ot
Kmart’s discount generic drug programs, Kmart failed to explicitly include those
discounted genéric drug prices when billing the Medicaid Program rcsuﬁing in Kmart’s
submission of false or fraudulent claims to the Medicaid Program. The State contends that
as a result of Kmart's actions, Kmart received reimbursement amounts that were higher
than 1t was entitled to receive. Kmart’s conduct is referred to below as the “Covered
Conduct™.

F. This Agreement is neither an admission of facts or hability by Kmart, nor a

concession by the State that its allegations are not well founded.
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G. To avoid the delay, expense, ihcunvenicnce, and uncertainty of protracted
litigation ot these caﬁscs of action, the Parties mutually desire to reach a full and final
settlement as set forth below.

11I. TERMS AND CONDITIONS

NOW, THERETFORE, in reliance on the representations contained herein and in
consideration of the mutual promises, covenants and obligations set forth in this
Agreement, and for good and valuable consideration as slétcd herein, the Parties agree as
follows:

], Kinart agrees to pay to the United States and the Medicaid Participating
States (as defined in sub-paragraph (¢) below), collectively, the sum of $39, 056,891.41,
(collecuively, the “Settlement Amount™), Kmart agrees to pay the Medicaid Participating
States” share of the Settlement Amount in three installments as follows: Kinart shall pay
the first payment to the Medicaid Participating States [$2,296,500.49] no later that fourteen
(14) days after the Effective Date of the Federal Settlement Agreement; the second
payment of [$2,i96,5()0.49] shall be due on the one year anniversary of the Effectirve Date
of the Federal Settlement Agreement; and the third and final payment 0f‘[$2,18l,675.46]
will be due on the two year anniversary of the Eftective Date of the_Federal Scttlement
Agrecment.

(a) The first payment to the Medicaid Participating States of their share of the
Settlement Amount shall be paid by electronic funds transfer to the New York State
Antorney General’s National Global Settlement Account (*NY Settlement Account™)
pursuant fo writlen instructions from the State Negotiating Team (“State Team™), which

writlen instructions shall be delivered to counsel-for Kmart. The second and third
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payments to the Medicaid Participating States will be apportioned between electronic
fun-ds transfers 10 the NY Settlement Account and to the Relator pursuant to written
instructions t‘mm the State Team, which written instructions shall be delivered to Kimart.
(1) Kmart shall execute a State Settlement Agreement with any State that
executes such an Agreement in the form to which Kmart and the State Team have agreed,
or in a form otherwise agreed to by Kmart and an individual State. The State shall
constitute a Medicaid Pzn-ticiﬁating State provided such an Agreement is fully ex.ecuted by
the State and delivered 1o Kmarts attorneys within 45 days of receiving this Agreement. 1f
such a State Settlement Agreement is not fully executed by the State and delivered to
Kmaurt's attorneys within 45 days. Kmart's offer to resolve this matter with the imdividual
State shall become null and void absent written agreement between counsel for Kmart and

the State Team to extend the 45 day period.

(ﬁ) The total portion of the amount paid by’ Kmart in settiement for the Covered
Conduct for the State is $932,492.10, consisting of a portion paid to the Plaintift State
under this Agreement and another portibn paid to the United States as part of the Federal
Settlement Agreement. The amount allocated to the Plaintitf State under this Agreement is
the sum of $71,485.28 for the first payment, $72,446.02 for th.e second payment, and
$08,823.74 for the final pavment(the “Simle Amount’™). 1 the State does not execute this
Agreement within 45 days of receiving this Settlement Agreement, the State Amount shall
he deducted from the Medicaid S-Late Settlement Amount and shal“ not be paid by Kmart
absent writlen agreement between counsel for Kmart and the State Team to extend the time

perod for executing this Agreement.
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2. The State agrees to ('iismiss with prejudice any state Jaw claims which the State |
has the authority to dismiss currem]'y pending against Kmart in State or Federal Courts for
the Covered Conduct.

3. Subject to the exceptions in Paragraph 4 below, in constderation of the
obligations of Kinart sct' torth in this Agreement, and conditioned upon receipt by the State
of'its share of the Medicaid State Settlement Amount, the State agrees to release Kmart and
its corporate parents, subsidiaries, affiliates, predecessors and successors and .all current
and former officers, directors, employees, and agents of Kinart, together with their parents,
subsidiaries, affiliates, predecessors and successors, from any civil or administrative
monetary cause of action that the State has, for any claims submitted or caused to be
submitted ta the VSmte Medicaid Program as a result of the Covered Conduct.

4. N(Mithstanding any term of this Agreement, the State specifically does not
relcase any person or entity from any of the following liabilities:

(a) any criminal, civil, or administrative liability arising under state revenue codes;

(b) any criminal liabihity not specifically released by this Agreement;

(¢) any civil or administrative liability that any person or entity, induding any
‘Released Entities, has or may have to the State or to individual consumers or state program
payors under any statute, regulation or rule not expressly covered by the release in .
Paragraph 3 above, including but not limited to, any and all of the following claims: (i}
State or tederal antitrust violations; (i) Claims involving unfair and/or deceptive acts and
practices and/or violations of consumer protection laws;

(d) any liability to the State for any conduct other than the Covered Conduct:
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(e) any hability which may be asscrted on behalf of any other payors or insurers,
inc_!uding those that arc paid by the State’s Medicaid program on a capitated basis;

(f) any Lability based upon obligations created by this Agreement;

(g) except as explicitly stated in this Agreement, any administrative liability,
mcluding mandatory exclusions from the State’s Medicaid program;

(h) any habihty for expressed or implied warranty claims or other claims for
defective or deficient products and services provided by Kmart;

(1) any liability for personal injury or property damage or for other consequential
damages arising trom the Covered Conduct; or |

() any hability based on a failure to deliver goods or services due.

5. Kmart waives and shall not assert any defenses it may have to criminal
prosecution or administrative action for the Covered Conduct, which defenses may be
"based in whole or in part on a contention. under the Double Jeopardy Clause of the Fifth
» Amendment of the Constitution or the Excessive Fines Clause of the Eighth Amendment of
the Constitution, that this Agreement bars a remedy sought in such ctiminal prosecution ot
administrative action.

6. in consideration of the ob-]igations of the State set forth in this Agreement,
Kmart waives and discharges the State, its agencies. employees, and agents from any
causes of action (including attorneys’ [ees, costs, and expenses 0["(3‘\*01'_\‘ kind and however
denominated) which Kmart has against the State, its agencics, cmployees, and agents
arising [rom the State’s investigation and prosecution of the Covered Conduct.

7. The amount that Kmart must pay to the State pursuant to Paragraph 3.1.

above will not be decreased as a result of the denial of any claims for payment now being
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withheld from payment by the State’s Medicaid program, 6r any other state pavor, for the
Covered Conduct; and Kmart agrees not to resubmit 1o the State’s Medicaid program 01'>
any other state payor. any previously denied claims, which denials wer.e based on the
Covered Conduct. and agrees to withdraw the appeal of or not to appeal or cause the appeal
of any such denials of claims.

8. Kmart shall not seek payment for any cla‘ims for reimburscment to the
State's Medicaid Program covered by this Agreement from zm-y health care bg:neﬂciar::es or
their parents, . sponsors, Jegally responsible individuals, or third party payors.

9. Kmart expressly warrants that it has reviewed its financial condition and
that it ts currently solvent within the meaning of 11 U.S.C. §§ 547(b)(3) and
SA8(a)( DB K.

10, The Federal Settignwm Agreement ‘conta'ins vartous provistons for the
benetit of the United States and Relator in the event of Kmart's detault on any of the
payments owed under that agreement, including but not limited to representations and
waivers by Kmart in the event of a Kmart bankruptey. In the event that such provisions are
triggered, and monetary benefits result therefrom, the State shall be entitled to share in
those monetary benefits, consistent with the monetary terms of this Agreement and the
Federal Settlement Agreement

I The Parties cach represent that this Agreement is frecly and voluntarily
entered into without any degree ot duress or compulsion whatsoever.

12, Km';\rl agrees o cooperate fully and truthfully with any State investigation
of mndividuals or entities not released.in this Agreement. Upoﬁ reasonable nqtice. Kmart |

shall facilitate, and agrees not to impatr, the cooperation of its directors, officers,
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empioyecs or agc;nts, forinterviews and testimony, consistent with the rights and privileges
of such individuals and of Kmart. Upon request, Kimart agrees to furnish to the-State
complete and unredacted copies of all non-privileged documents and records in their
possession, custody or control, concerning the Covered Conduct. Kmart shall be
responsible for all costs it may incur in complying with this paragraph.

13. Except as expressly provided to the cbnn*ary in this Agreement, each Party
to this Agreement shall hgar its van legal and other costs incurred in connection with this
matter, including the preparation and performance of this Agreement.

14, Exceptas otherwis;-: stated in this Agreement, this Agreement 1s intended to
be for the beneﬁt of the Parties only, and by this instrument the Parties do not release any
hability against any other person or entity.,

IS. Nothing in this Agreement constitutes an agreement by the State concemiqg
the characterization of the amounts paid hereunder for purposes of the State’s revenue -
code.

16. This Agreement is governed by the laws of the State, and venue for
addressing and resolving any and all disputes rclating to this Agrecm@t shall be the state
courts of appropriate jurisdiction of the State.

[7. The Lmdcrsigned Kmurt signatories rehresent and warrant that they are
authorized as a result of appropriate corporate action to execute this Agreement. The
undersigned State signatories represent that they are signing this Agreement in their
ofticial capacities and that they are authorized to execute this Agreement on behalf of the

State through their respective agencies and departments.
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[8.. The Effective Date of this Agreement shall be the date of signature of the
last signatory to this Agreement. Facsimiles of signalAures shall constitute acceptable
binding signatures for purposces of this Agreement. '

19, This Agreement shall be binding on all successors, transfcrmg heirs, and
assigns of the Parties,

20. This Agreement constitutes the complete agreement between the Partics
with respect to this matter and shall not be amended except by written consent of the
Jarties.

21, This Agreement may be executed in counterparts, each of which shall

constitute an original, and all of which shall constitute one and the same Agreement.
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STATE OF NORTH CAROLINA

CHARLES H. HOBGOOD
Director. Medicaid Investigations Division
Office of the Attorney General

—~DAVE RICH/RD
Deputy Secretary for Medical Assistance
Division of Medical Assistance
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KMART, CORP-

By: &% A "'—M Dated: = 4.1—( \?

Andrew M. Johnstone
Depatty General Counsel - Litigation

By: //oﬂ%@%\ paed: 72//5/7

William Johnson
Catherine M. O"Neill
Christopher Burris

. Counsel to Kmart Corporation
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